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AMD    DAME    FBOFE880B   OP    ULW    IM    HABTAKD    UMIVEBSITT. 


Sir, — In  dedicating  this  work  to  you,  I  perform  on  office 
both  justly  due  to  yourself  and  delightful  to  me^ — that  of 
adding  the  evidence  of  a  private  and  confidential  witness  to 
the  abundant  public  testimonials  of  your  worth.  For  more 
than  thirty  years  the  junsprudenoe  of  our  country  has  been 
illustrated  by  your  professional  and  juridical,  labors;  with 
what  success,  it  is  now  superfluous  to  speak.  Other  Jurists 
have  attained  distinction  in  separate  departments  of  the 
law ;  it  has  been  reserved  for  yourself,  with  singular  felic 
ity,  to  cultivate  and  administer  them  all.  Looking  back 
to  the  unsettled  state  of  the  law  of  our  national  institutions, 
at  the  period  of  your  accession  to  the  bench  of  the  Supreme 
Court  of  the  United  States,  and  considering  the  unlimited 
variety  of  subjects  within  the  cognizance  of  the  Federal 
tribunals,  I  do  but  express  the  consenting  opinions  of 
your  contemporaries,  in  congratulating  our  country  that 


IT  DEDICATION. 

your  life  and  vigor  have  been  spared  until  the  fabric 
of  her  jurisprudence  has  been  advanced  to  its  present 
state  of  lofty  eminence^  attractive  beauty,  and  enduring 
strength. 

But  many  will  regard  the  foundation  of  the  present  Law 
School  in  Harvard  University  as  the  crowning  benefit, 
which,  through  your  instrumentality,  has  been  conferred 
on  our  profession  and  country.  Of  the  multitude  of  young 
men,  who  will  have  drunk  at  this  fountain  of  jurisprudence, 
many  will  administer  the  law,  in  every  portion  of  this  wide- 
spread Republic,  in  the  true  spirit  of  the  doctrines  here 
inculcated ;  and  succeeding  throngs  of  ingenuous  youth  will, 
I  trust,  be  here  imbued  with  the  same  spirit,  as  long  as  our 
government  shall  remain  a  government  of  law.  Your  anx- 
iety to  perpetuate  the  benefits  of  this  Institution,  and  the 
variety,  extent,  and  untiring  constancy  of  your  labors  in 
this  cause,  as  well  as  the  cheerful  patience  with  which  they 
have  been  borne,  are  peculiarly  known  to  myself ;  while, 
at  the  same  time,  I  have  witnessed  and  been  instructed  by 
the  high  moral  character,  the  widely  expanded  views,  and 
the  learned  and  just  expositions  of  the  law,  which  have  alike 
distinguished  your  private  Lectures  and  your  published 
Commentaries.  With  unafiected  sincerity  I  may  be  per- 
mitted to  acknowledge,  that  while  my  path  has  been 
illumined  for  many  years  by  your  personal  friendship  and 
animating  example,  to  have  been  selected  as  your  associate 
in  the  arduous  and  responsible  labors  of  this  Institution, 
I  shall  ever  regard  as  the  peculiar  honor  and  happiness 
of  my  professional  life.  Beati  vixisse  videar,  quia  cum 
Scipione  vixerim. 
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Long  may  you  continue  to  reap  the  rich  reward  of  labors 
so  vast,  so  incessant,  and  of  such  surpassing  value,  in  the 
heartfelt  gratitude  of  our  whole  country,  and  in  the  pros- 
perity of  her  institutions,  which  you  have  done  so  much  to 
establish  and  adorn. 

I  am,  with  the  highest  respect, 
Your  obliged  friend, 

SIMON  GREENLEAF. 

Cambridob,  Massachusetts, 
February  28, 1842. 


ADVERTISEMENT  TO  THE  FIRST  EDITION. 


The  profession  being  already  furnished  with  the  excel- 
lent treatises  of  Mr.  Starkie  and  Mr.  Phillips  on  Evidence, 
with  large  bodies  of  notes,  referring  to  American  decisions, 
perhaps  some  apology  may  be  deemed  necessary  for  ob- 
truding on  their  notice  another  work,  on  the  same  subject. 
But  the  want  of  a  proper  text-book,  for  the  use  of  the 
students  imder  my  instruction,  urged  me  to  prepare  some- 
thing to  supply  this  deficiency  ;  and,  having  embarked  in 
the  undertaking,  I  was  naturally  led  to  the  endeavor  to 
render  the  work  acceptable  to  the  profession,  as  well  as 
useful  to  the  student.  I  would  not  herein  be  thought  to 
disparage  the  invaluable  works  just  mentioned ;  which,  for 
their  accuracy  of  learning,  elegance,  and  sound  philosophy, 
are  so  highly  and  universally  esteemed  by  the  American 
Bar.  But  many  of  the  topics  they  contain  were  never 
applicable  to  this  country ;  some  others  are  now  obsolete ; 
and  the  body  of  notes  has  become  so  large,  as  almost  to 
overwhelm  the  text,  thus  greatly  embarrassing  the  student, 
increasing  the  labors  of  the  instructor,  and  rendering  it 
indispensable  that  the  work  should  be  rewritten,  with  ex- 
clusive reference  to  our  own  jurisprudence.  I  have  en- 
deavored to  state  those  doctrines  and  rules  of  the  Law  of 
Evidence  which  are  common  to  all  the  United  States ; 
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omittiiig  v«^hat  is  purely  local  law,  and  citing  only  such 
cases  as  seemed  necessary  to  illustrate  and  support  the 
text.  Doubtless  a  happier  selection  of  these  might  be 
made,  and  the  work  might  have  been  much  better  exe- 
cuted by  another  hand ;  for  now  it  is  finished,  I  find  it 
but  an  approximation  towards  what  was  originally  desired. 
But  in  the  hope  that  it  still  may  be  found  not  useless,  as 
the  germ  of  a  better  treatise,  it  is  submitted  to  the  candor 
of  a  liberal  profession. 

Cambridge,  Massachusetts, 
February  28,  1842. 


PREFACE  TO  THE  FOURTEENTH  EDITION. 


In  preparing  this  edition  of  "  Greenleaf  on  Evidence," 
the  editor  has  endeavored  to  follow  the  plan  of  the  origi- 
nal work,  by  noticing  those  general  changes  in  the  law  of 
evidence  which  have  been  adopted  throughout  the  United 
States  since  the  last  edition  of  the  book  which  the  author 
himself  revised,  was  published. 

Among  most  obvious  changes  may  be  mentioned  the 
admission  as  witnesses  of  parties  to  a  suit  and  those  in- 
terested in  the  suit.  Besides  the  direct  results  of  the 
statutes  which  accomplish  this  change,  and  which  are 
noticed  under  the  Competency  of  Witnesses,  the  indirect 
effects  of  these  statutes  are  worthy  of  observation.  Thus, 
the  harmonious  adjustment  of  these  statutes  with  the 
common-law  rules  regarding  the  competency  of  husband 
and  wife  as  witnesses,  has  given  rise  to  a  number  of 
decisions,  which  will  be  found  in  the  notes  to  the  chapters 
on  "Evidence  excluded  from  Public  Policy"  and  "Com- 
petency of  Witnesses."  Again,  the  questions  how  far,  if 
at  all,  a  party  to  a  suit  who  testifies  in  his  own  behalf 
waives  his  privilege  of  not  criminating  himself,  particularly 
in  a  criminal  case,  and  how  far  his  character  for  truth  is 
brought  in  issue  by  his  so  testifying,  have  been  fruitful 
themes  of  disputation. 

Another  important  change  is  the  gradual  decrease  in  the 
weight  given  to  presumptions  of  law,  the  tendency  to  con- 
sider nearly  all  such  presumptions  rebuttable,  and  to  treat 
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many  which  were  formerly  called  rebuttable  presumptions 
of  law  as  presumptions  of  fact  or  inference  to  be  drawn 
by  the  jury.  This  last  change  results  from  a  disposition, 
strongly  marked  in  courts  of  the  present  day,  to  enlarge 
the  province  of  the  jury  as  much  as  possible,  and  to  leave 
the  jury  aa  free  as  possible,  constituting  it  the  ultimate 
arbiter  of  the  case,  and  restraining  it  only  by  the  general 
principles  of  law  applicable  to  the  case  in  issue,  and  con- 
veyed to  the  jury  in  the  instruction  of  the  court.  A  large 
addition  to  the  province  of  the  jury  is  the  submission  to  its 
decision  of  questions  of  reasonable  and  proper  care,  negli- 
gence, reasonable  cause,  and  kindred  subjects, — the  wisdom 
of  which  submission  is  undoubted,  as  the  decision  of  these 
questions  depends  upon  the  standard  of  conduct  which  an 
ordinarily  prudent  man  would  adopt  in  such  cases;  and  the 
jury  is,  from  the  manner  in  which  its  members  are  selected 
and  their  number,  a  tribunal  eminently  fitted  to  pass  upon 
these  topics. 

These  and  other  changes  in  the  rules  of  evidence  have 
furnished  the  substance  of  the  notes  of  the  editor,  which, 
together  with  such  notes  of  previous  editors  as  have  been 
retained,  are  placed  in  double  columns  at  the  foot  of  the 
page ;  for  it  was  thought  advisable  to  separate  the  text  and 
notes  of  the  author  from  the  editor's  notes,  so  as  to  leave 
the  text  and  notes  of  the  author  as  they  stood  in  the  last 
edition  revised  by  him.  The  editor  has  retained  many 
of  the  notes  of  the  previous  editors, — particularly  those  of 
Judges  Redfield  and  May,  though  the  matter  has  been 
recast  into  new  form  and  combined  with  additional  notes. 
In  consequence  of  pursuing  this  mode  of  treatment,  it  was 
not  feasible  to  distinguish  the  notes  of  previous  editors, 
except  a  few  important  notes  of  Judges  Redfield  and  May, 
which  have  been  cited  verbaiim  in  the  present  edition. 

In  the  large  addition  to  the  citation  of  cases,  and  in  the 
discussions  of  points  of  evidence  in  the  notes,  the  ^itor 
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has  endeavored  to  present  a  view  of  the  decisions  of  the 
Courts  of  the  United  States  generally.  To  this  end^  cita- 
tions of  cases  have  been  made  from  nearly  all  the  State 
Courts^  and  from  the  decisions  of  the  Federal  Courts ;  and 
the  aim  has  been  to  have  the  citations  as  far  as  possible 
leading  cases^  or  cases  where  the  point  in  question  has  re- 
ceived thorough  discussion.  In  the  discussion  of  points 
which  have  been  variously  decided  in  different  jurisdic- 
tions, a  presentation  of  both  sides  of  the  discussion  has 
been  given  by  citation  from  some  of  the  leading  opposing 
decisions. 

The  statements  of  the  present  English  law  have  been  for 
the  most  part  given  by  references  to  or  quotations  from  the 
"Digest  of  the  Law  of  Evidence,"  by  Sir  James  Stephen. 
The  General  Index  has  been  thoroughly  revised  by  J.  M. 
(3ouId,  Esq.,  of  the  Suffolk  bar,  and  its  usefulness  largely 
increased  by  additional  references,  both  to  the  author's 
text  and  the  editor  s  notes.  It  is  believed  that  the  value 
of  these  additions  will  be  fully  appreciated  by  the 
profession. 

This  has  been  the  plan  of  the  editor.  However  imper- 
fect the  execution  may  have  been,  he  offers  the  results  of 
his  labor  to  the  profession,  in  the  hope  that  it  may  be 
of  some  assistance  to  them,  —  serving  at  least  to  guide 
them  to  the  reports  of  decided  cases,  which  are  the  foun- 
tains of  the  law. 

S.  G.  C* 

Gambbidok,  September,  1883. 


NOTE. 


Some  of  the  citations  from  Stark ie*8  Reports,  in  the  earlier  part  of  this 
work,  are  made  from  the  Exeter  edition  of  1823)  and  the  residue  from  the 
London  edition  of  1817-20.  The  editions  of  the  principal  elementary  writers 
cited,  where  they  are  not  otherwise  expressed,  are  the  following  :  — 

Alciati,  Opera  Omnia.     Basiless.     1582.    4  tom.  fol. 

Best  on  Presumptions     Lond.    1844. 

Best  Principles  of  Evidence.    Lond.     1840. 

Canciani,  Leges  Barbarorum  Antiquse.    Yenetiis.     1781-1785.     5  rol.  foL 

Carpzovii,  Practicae  Rer.  Crim.     Francof.  ad  Mtenum.    1758.    3  vol.  fol. 

Corpus  Juris  Glossatum.    Lugduni.     1627.    6  torn.  fol. 

Danty,  Traits  de  la  Preuve.    Paris.     1697.    4to. 

Everhardi  Concilia.  Ant.     1643.    fol. 

Farinacii  Opera.     Francof.  ad  Mienum.     1618-1686.    0  vol.  fol. 

Glassford  on  Evidence.    Ediub.     1820. 

Gresley  on  Evidence.    Philad.    1837. 

Joy  on  Confessions.    Dublin.     1842. 

Mascardns  de  Probationibus.    Francof.  ad  Msenum.     1684.    4  vol.  fol. 

Matthews  on  Presumptive  Evidence.    New  York.     1830. 

Menochius  de  Presumptionibus.     GrenevsB.    1670.    2  tom.  fol. 

Mittermaier,  Traits  de  ]a  Preuve  en  Mati^re  Criminelle.     Paris.     1848. 

Peake's  Evidence,  by  Norris.    Philad.    1825. 

Phillips  and  Amos  on  Evidence.    Lond.     1838.     8th  ed. 

Phillips  on  Evidence.    Lond.     1843.    8th  ed. 

Pothier  on  Obligations,  by  Evans.     Philad.     1826. 

Russell  on  Crimes.    8d  Amer.  ed. 

Starkie  on  Evidence.    6th  Amer.  ed.    2  vols. 

Stephen  on  Pleading.     Philad.     1824. 

Strykiorum,  Opera.    Francof.  ad  Msenum.     1743-1753.     15  vol.  fol. 

Tait  on  Evidence.     Edinb.     1834. 

Tidd's  Practice.    0th  Lond.  ed. 

Wigram  on  the  Interpretation  of  Wills.     3d  Lond.  ed.     1840. 

Wills  on  Circumstantial  Evidence.    Lond.     1838. 
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t7.  Smith  180 

V.  The  Bank  of  Alexandria    480, 

480,400 
V.  Wright  27,  186 

Younge  v.  Honner  580 

Youngs  t;.  Ransom  5 

V.  Youngs  451 

Yount  V.  Howell  6 

Youqua  o.  Nixon  304 


Z. 

Zollicoffer  v.  Turney 
Zouch  0.  Clay 
Zuchtmann  v.  Roberts 
Zumwalt  p.  State 


452 

567,568  a 

204 

238 


•  Thii  esse  is  nported  in  la  B.  Mon.  269,  and  not  m  cited  in  note  to  taction  606. 
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PART  I. 


OP  THE  NATUBE  AND  PRINCrPLES  OP  EVIDENCE. 


CHAPTER  I. 


PREUMINABY  OBSEBVATIONS. 


§  1.  DefinitioiiA.  The  wQ^d  ETiDfiNCiv  in_legal_acQ§ptatioii« 
includes  all  the  means  bj  which  any  alleged  matter  of  fact,  th^ 
truth  of  which  is  submitted  to  investigation,  is  established  or  difr- 
groyedj  This  term,  and  the  word  jproof^  are  often  used  indiffer- 
ently, as  synonymous  with  each  other ;  but  the  latter  is  applied 
by  the  most  accurate  logicians  to  the  effect  of  evidence,  and  not 
to  the  medium  by  which  truth  is  established.^  None  but  mathe- 
matical truth  is  susceptible  of  that  high  degree  of  evidence,  called 
defmoMtraiion^  which  excludes  all  possibility  of  error,  and  which, 
therefore,  may  reasonably  be  required  in  support  of  every  mathe- 
matical deduction.  Matters  of  fact  are  proved  by  m^ral  evidence 
alone ;  by  which  is  meant  not  only  that  kind  of  evidence  which 
is  employed  on  subjects  connected  with  moral  conduct,  but  all  the 
evidence  which  is  not  obtained  either  from  intuition,  or  from 
demonstration.  In  the  ordinary  affairs  of  life,  we  do  not  require 
demonstrative  evidence,  because  it  is  not  consistent  with  the 
nature  of  the  subject,  and  to  insist  upon  it  would  be  unreason- 


1  See  Wills  on  Ciicnmstautial  Evid.  2  ;  1 
*  Whately's  Logic,  b.  4,  ch.  8,  1 1. 


Stark.  End.  10 ;  1  FhiL  Eyid.  1. 
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able  and  absurd.  The  most  that  can  be  affirmed  of  such  things 
is,  that  there  is  no  reasonable  doubt  concerning  them.^  The  true 
question^  therefore,  in  trials  of  fact,  is  not  whether  it  is  possible 
^at  the  testimony  may  be  false,  but  whether  there  is  sufficient 
probabUity  of  its  truth ;  that  is,  whether  the  facts  are  shown  by 
competent  and  satisfactory  evidence.  Things  established  by 
competent  and  satisfactory  evidence  are  said  to  be  proved. 

§  2.  Competent,  eatiBfaotory,  and  onmnlative.  By  competent  evU 
dence  is  meant  that  which  the  very  nature  of  the  thing  to  be 
proved  requires,  as  the  fit  and  appropriate  proof  in  the  particular 
case,  such  as  the  production  of  a  writing,  where  its  contents  are 
the  subject  of  inquiry.  By  eatUfactory  evidence^  which  is  some- 
times called  sufficient  evidence,  is  intended  that  amount  of  proof, 
which  ordinarily  satisfies  an  unprejudiced  mind,  beyond  reason- 
able doubt.  The  circumstances  which  will  amount  to  this  degree 
of  proof  can  never  be  previously  defined ;  the  only  legal  test  of 
which  they  are  susceptible  is  their  sufficiency  to  satisfy  the  mind 
and  conscience  of  a  common  man ;  and  so  to  convince  him,  that 
he  would  venture  to  act  upon  that  conviction,  in  matters  of  the 
highest  concern  and  importance  to  his  own  interest.^  Questions 
respecting  the  competency  and  admissibility  of  evidence  are 
entirely  distinct  from  those  which  respect  its  sufficiency  or  effect ; 
the  former  being  exclusively  within  the  province  of  the  court ;  the 
latter  belonging  exclusively  to  the  jury.^  Cumulative  evidence  is 
evidence  of  the  same  kind,  to  the  same  point.  Thus,  if  a  fact  is 
attempted  to  be  proved  by  the  verbal  admission  of  the  party,  evi- 
dence of  another  verbal  admission  of  the  same  fact  is  cumulative ; 
but  evidence  of  other  circumstances,  tending  to  establish  the  fact, 
is  not.* 

§  8.  Dlvlaion  of  tihe  Subject  This  branch  of  the  law  may  be 
considered  imder  three  general  heads,  namely :  Firetj  The  Nature 


1  See  Oambiei^s  Quide  to  the  Study  of  Moral  Evidence,  p.  121.  Eren  of  mathemat- 
ical traths,  this  writer  justly  remarks,  that,  thotigh  capable  of  demonstration,  they  are 
admitted  by  most  men  solely  on  the  monJ  evidence  of  general  notoriety.  For  most 
men  are  neither  able  themselves  to  understand  mathematical  demonstrations,  nor  have 
they,  ordinarily,  for  their  truth,  the  testimony  of  those  who  do  understand  them ; 
bu^  finding  them  generally  believed  in  the  world,  they  also  believe  them.  Their 
belief  is  afterwards  confirmed  by  experience  ;  for,  whenever  there  is  occasion  to  apply 
them,  they  are  found  to  lead  to  just  conclusions.    Id.  196. 

<  1  Stark.  Evid.  514. 

*  Columbian  Ins.  Co.  v.  Lawrence,  2  Pet  25,  44 ;  Bank  of  United  States  v.  Corooraa, 
Id.  121,  133 ;  Van  Ness  v,  Pacaid,  Id.  187,  149. 

«  Parker  v.  Haniy,  24  Pick.  246,  248. 
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and  Principles  of  Evidence ;  —  Secondly ^  The  Object  of  Evidence, 
and  the  Rules  which  govern  in  the  production  of  testimony ;  — 
And  Thirdly^  The  Means  of  Proof,  or  the  Instruments  by  which 
facts  are  established.  This  order  will  be  followed  in  farther 
treating  this  subject.  But,  before  we  proceed,  it  will  be  proper 
first  to  consider  what  things  courts  will,  of  themselves,  take 
notice  of,  without  proof. 
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CHAPTER  n. 

OP  THINGS  JUDICTALLT  TAKEN  NOTICE  OP,  WITHOUT  PROOF. 

§  4.  PnbUo  fdnotionarlefl,  leaLi,  laws,  and  aots  of  state.  AH  ciril- 
ized  nations,  being  alike  members  of  the  great  family  of  sovereign- 
ties, may  well  be  supposed  to  recognize  each  other's  existence, 
and  general  public  and  external  relations.  The  usual  and  appro- 
priate symbols  of  nationality  and  sovereignty  are  the  national 
flag  and  seal.  Every  sovereign,  therefore,  recognizes,  and,  of 
course,  the  public  tribunals  and  functionaries  of  every  nation 
take  notice  of  the.  existence  and  titles  of  all  the  other  sovereign 
powers  in  the  civilized  world,*  their  respective  flags,  and  their 
seals  of  state.  Public  acts,  decrees,  and  judgments,  exemplified 
under  this  seal,  are  received  as  true  and  genuine,  it  being  the 
highest  evidence  of  their  character.^  (a)  K,  however,  upon  a  civil 
war  in  any  country,  one  part  of  the  nation  shall  separate  itself 
from  the  other,  and  establish  for  itself  an  independent  govern- 
ment, the  newly  formed  nation  cannot  without  proof  be  recognized 
as  such,  by  the  judicial  tribunals  of  other  nations,  until  it  has 
been  acknowledged  by  the  sovereign  power  under  which  those 
tribunals  are  constituted ;  ^  the  first  act  of  recognition  belonging  to 
the  executive  function.  (6)  But  though  the  seal  of  the  new  power, 
prior  to  such  acknowledgment,  is  not  permitted  to  prove  itself, 
yet  it  may  be  proved  as  a  fact  by  other  competent  testimony.^ 

1  Church  «.  Hobbart,  2  Cranch,  187,  288  ;  Griawold  v.  Pitcaim,  2  Conn.  85,  90 ; 
United  States  v.  Johns,  4  Dall.  416 ;  The  Santisslma  Trinidad,  7  Wheat.  283,  885 ; 
Anon.,  9  Mod.  66 ;  Lincoln  v.  Battelle,  6  Wend.  475.  It  is  held  in  New  York  that 
such  seal,  to  be  recognized  in  the  courts,  must  be  a  oomnion-law  seal,  that  is,  an  im- 
pression upon  wax.    Coit  v.  Miliikin,  1  Denio,  876. 

3  City  of  Berne  v.  Bank  of  England,  9  Yes.  847  ;  United  States  v.  Pahner,  8  Wheat 
610,  634. 

«  United  States  v.  Palmer,  8  Wheat  610,  684  ;  The  Estrella,  4  Wheat.  298.  What 
is  sufficient  evidence  to  authenticate,  in  the  courts  of  this  country,  the  sentence  or 
decree  of  the  court  of  a  foreign  government,  after  the  destruction  of  such  government, 
and  while  the  country  i^possessed  by  the  conqueror,  remains  undecided.  Hadfield  v, 
Jameson,  2  Munf.  58,  70,  71. 

(a)  Lazier  v,  Westcott,  26  N.  Y.  146  ;  whether  it  has  been  thus  acknowledged. 

United  States  v.  Wagner,  L.  R.  2  Ch.  Taylor,  Evid.  7th  ed.,§  4  ;  Taylor  v,  fiar- 

App.  586.  clay,  2  Sim.  218.    Cf.  Dolder  v.  Bank  of 

{b)  The  court  will  take  judicial  notice  England,  10  Yes.  854. 
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And  the  existence  of  such  unacknowledged  government  or  State 
may,  in  like  manner,  be  proved ;  the  rule  being,  that  if  a  body  of 
persons  assemble  together  to  protect  themselves,  and  support  their 
own  independence,  make  laws  and  have  courts  of  justice  this  is 
evidence  of  their  being  a  state.^ 

§  5.  Law  of  NatioDB,  Seals  of  Notaries,  and  Admiralty  Courts,  and 
aU  facts  of  common  knowledge.  In  like  manner,  the  Law  of  Na- 
tions, and  the  general  customs  and  usages  of  merchants,  (a)  as 
well  as  the  public  statutes  and  general  laws  (()  and  customs  of 

^  Triflsani  v,  dement,  2  C.  &  P.  223,  per  Best,  C.  J.  And  see  1  Kent,  Comm. 
189 ;  Grotius,  De  Jur.  Bel.  b.  8,  c.  8,  §  1. 

(a)  These  customs  and  usages,  fonninff  Webster,  6  Mass.  266.    So  a  statute  regii- 

the  law  merchant,  are  judiciaUy  noticed  lating  the  lumber  trade  of  a  certain  cus- 

by  the  court,  and  eridence  of  witnesses  to  trict  is  a  public  act.     Pierce  v.  Kimball, 

prove  them  will  not  be  admitted.    Jewell  9  Greenl.  54.     Or  a  statute  granting  a 

V.  Center,  25  Ala.  498  ;  Mnnn  v.  Burch,  portion  of  the  public  domain,  and  affect- 

25  IIL  85  ;  Wiggin  v.  Chicago,  5  Mo.  App.  mff  the  rights  of  navigation  and  fishing  by 

847.     Local  customs,  however,  will  not  be  allowing  improvements   to   be  extendea 

judicially  noticed.     Dutch,   ko.  Co.  v.  into  navigable  water.     Hammond  v,  In- 

Mooney,  12  Cal.  585 ;  Sullivan  v.  Henae,  loes,  4  Md.  189.     So  is  an  act  regulating 

2  Col.  Terr.  424  ;  Turner  v.  Fish,  28  Miss,  the  sale  of  liquors  in  a  particular  locality. 

806  ;  Youngs  v.  Ransom,  81  Barb.  (N.  Y.)  Levy  v.  State,  6  Ind.  281.     Cf.  Inglis  v. 

49  ;  Lewis  v.  McClure,  8  Oreg.  278.     Nor  State,  61  Ind.  212. 

customs  which  do  not  form  part  of  the  law  It  has  generaU^  been  held  that  acts  in- 

merchant,  e,  g.  the  rules  of  a  broker's  board,  corporating  municipal  corporations,  wheth- 

Goldsmith  v.  Sawyer,  46  CaL  209.  er  general  or  granting  special   charters, 

(6)  The  following  classes  of  laws  are  are  public  acts.    Albnttin  v.  Huntsville, 

judicially  noticed  :  —  60  Ala.  486  ;  Perr}'man  v.  Greenville,  51 

1°  The  treaties  of  the  United  States,  Id.   510 ;   Smart  v,  Wetumpka,   24  Id. 

their  dates,  and  their  contents.     Mont-  112  ;    Washington   v.    Finley,    5    Ens. 

gomery  v,  Deeley,  8  Wise.  709  ;  Carson  (Ark.)  428  ;  Payne  v.  Treadwell,  16  CfO. 

V.  Smith,  5  Minn.  78  ;  Dole  v.  Wilson,  16  220  ;   Macey  v.  Titcombe,  19  Ind.  136  ; 

Minn.  525  ;  United  States  v.  Reynes,  9  Johnson  v.  Indianapolis,    16   Id.    227  ; 

How.  (U.  S.)  127.  Stier  v.  Oskaloosa,  41  Iowa,  858 ;  Prdl 

2^  The  public  acts  of  Congress.     Mor-  v.  McDonald,  7  Kans.  426  ;  Mass.  Pub. 

ris  V.  Davidson,  49  Ga.  861  ;  Canal  Co.  v.  Stat.  c.  169,  §  68  ;  State  v.  Sherman,  42 

R.  R.  Ca,  4  Gill  k  J.  (Md.)  1,  63  ;  Kes-  Mo.    210  ;    State   v,    Murfreesboro',    11 

sel  V.  Albetis,  56  Barb.  (N. Y. )  362;  Mims  v.  Humph.  (Tenn. )  217  ;  Gallagher  v.  State, 

Swartz,  87  Tex.  18;  Bird  v.  Com.,  21  Gratt.  10  Tex.  App.  469  ;  Briggs  v,  Whipple,  7 

(Va.)800;Bayly'sAdm'rv.  Chubb,  16Id.  Vt.   15;   Terry  v.  Milwaukee,  15  Wise. 

284  ;  The  Scotia,  14  Wall.  (U.  S.)  171.  490 ;  Alexanders.  Milwaukee,  16  Id.  247  ; 

8^  The  public  acts  of  the  le^lature  Swain  t;.  Comstock,  18  Id.  468. 

of  the  State  where  the  court  is  sitting  or  The  acts  of  legislature  incorporatinff 

to  which  it  belongs.    A  public  act  is  usu-  State  banks  have  also  generally  been  held 

ally  an  act  general  in  its  character  and  to  be  public  acts,  and  have  been  judicially 

operation,  and  equally  applicable  to  all  noticed.    Jemison  v.  Planters',  &c.  Bank, 

parts  of  the  State.    Yet  there  are  acts  17  Ala.  754  ;  Davis  v.  Fulton  Bank,  31 

which   are    considered   public  acts,   but  Ga.  69 ;  Gordon  v.  Montgomery.  19  Ind. 

which  are  local  because  they  apply  onlv  to  110  ;  Bank  of  Newbury  v.  Greenville  R.  R. 

certain  localities.    Thus  statutes  prohib-  Co.,  9  Rich.  (S.  0.)  L.  495  ;  Shaw  v.  State, 

iting  fishing  in  certain  ponds  or  within  8  Sneed  (Tenn.),  86  ;  Buell  v.  Warner, 

certain  limits,  although  such  statutes  ap-  83  Vt.  570  ;  Havs  v.  Northwestern  Bank,  9 

ply  only  to  those  localities,  are  public  Gratt.  (Va.)  127. 

statutea,  because  they  are  obligatory  upon  The  general  laws  concerning  the  incor- 

all  the  citlEenB  of  the  State,     nurnham  v.  poration  of  railways  are  public  acts  which 
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their  own  country,  as  well  ecclesiastical  as  civil,  are  recognized, 

arejadioially  noticed  by  the  courts.    Heas-  890;  Charlotte  v,  Chonteau,  25  Mo.  465  ; 

ton  V,  Cincinnati,  &c.  R.  R.  Co.,  16  Ind.  Condit  v.   Blackwell,   4  Green  (N.  J.), 

275.      Special  charters  of  incorporation  193 ;  Cutler  v.  Wright,  22  N.  Y.  472 ; 

granted  to  particular  railways  have  been  Hooper  «.    Moore,  5  Jones  (N.  C),  L. 

held  to  be  private  acts  which  would  not  130  ;    Anderson   v,   Anderson    23    Tex. 

be  judicially  noticed  (Atchison,  &c.  R.  R.  639  ;    Taylor  v.  Boardman,  25  Vt.  581 ; 


Co.  V,  Blackshire,  10  Kans.  477  ;  Perry  v.  Ward  v.   Morrison,  lb.   593 ;  Walsh  v. 

New  Orleans,  kc.  R.  R.  Co.,  55  Ala.  413  ;  Dart,  12  Wise.  635  ;    Dainese  v.   Hale, 

Ohio,  &c.  R.  R.  Co.  v.  Ridge,  5  Bkckf.  91  U.  S.  13 ;  Strother  v,  Lucas,  6  Pet. 

(Ind.)  78  )  ;  and  have  also  been  held  to  be  (U.  S.)  763  ;  Talbot  v.  Seaman,  1  Cranch 

public  acts  (Wright  v.  Hawkins,  28  Tex.  (U.  S.),  38. 

452).  Although   the    various  States   of   the 

Any  act  which  is  declared  at  the  time  United  States  are  so  far  foreign  to  each 

of  its  passage  by  the  legislature  to  be  a  other  that  the  laws  of  one  must  be  proved 

public  act  will  be  judiciaUj  noticed  by  the  in  another,  yet  if  two  States  are  formed  by 

courts.      Hammett  v.   Little  Rock,   &c.  the  division  of  one,  the  laws  of  the  parent 

R.  K  Co.,  20  Ark.  204 ;  Doyle  v.   Brad-  State  existing  before  the  division  will  be 

ford,  90  111.  416 ;   Eel  River,  &c.  Co.  v,  judicially  noticed  in  either  of  the  new 

Topp,  16  Ind.  242 ;  Covington  Drawbridge  States.    Arayo  v.  Ourrel,   1   Mill.   (La.) 

Co.  V.  Shepherd,  20  How.  (U.  S.)  227  ;  528,    540-541 ;     Malpica    v.    McKown, 

Beaty  v.  Rnowler,  4  Peters  (U.  S.),  152.  Id.    254;    Stokes  v.  Macken,   62   Barb. 

And  so  if  by  statute  the  courts  are  re-  (N.  Y.)  145  ;  Hen  thorn  v.  Doe,  1  Blackf. 

quired  to  notice  private  statutes.    Bixler's  (Ind.)    157.     The  Federal   courts,  how- 

Adm'x  V.  Parker,   3  Bush  (Ky.),    166  ;  ever,  will  take  judicial  notice  of  State 

Halbert  v.  Skyles,  1  Marsh.   (Ky.)  368  ;  laws.      Story,  J.,  in  Owings  v.  Hall,  9 

Hart  V,  Baltimore,  &c.  R.  R.  Co.,  6  W.  Pet.  (IT.  8.)  624,  states  the  principle  thus: 

Ya.  336.  "The  circuit  courts  of  the  United  States 

Private  acts  are  not  judicially  noticed  are  created  by  Con^press,  not  for  the  pur- 

by  courts,  but  must  be  proved.      Broad  pose  of  administenng  tiie  local  law  of  a 

Street  Hotel  Ca  v.  Weaver^s  Adm'rs,  57  single  State  alone,  but  to  administer  the 

Ala.  26 ;  Danville,  &c.  Plank  Road  Co.  v,  laws  of  all  the  States  in  the  Union,  in 

State,  16  Ind.  456  ;  Perdicaris  v,  Trenton,  cases  to  which  they  respectively  apply. 

Ac.  Bridge  Co.,  5  Dutch.  (N.  J.)  367  ;  The  judicial  power  conferred  on  the  gen- 

Alle^heny  v.  Nelson,  25  Pa.  St.  332.     If  eral  government  by  the  Constitution,  ex- 

a  private  statute  is  amended  or  repealed  tends  to  many  cases  arising  under  the  laws 

by  a  public  statute,  the  private  statute  is  of  the  different  States,  and  this  court  is 

judicially  noticed.     Lavalle  v.  People,  6  called  upon,  in  the  exercise  of  its  appellate 

III  App.  157.    The  amendment  of  a  public  jurisdiction,  constantly  to  take noticeof  and 

statute,  or  its  repeal,  is  judicially  noticed,  administer  the  jurisprudence  of  all  the 

Belmont  o,  Morrill,  69  Me.  314  ;  State  v.  States.   That  jurisprudence,  then,  is  in  no 

O'Conner,    13  I^a.   An.   486 ;    Parent  v,  just  sense  a  foreign  jurisprudence,  to  be 

Walmsly's  Adm'rs,  20  Ind.  82.  proved  in  the  courts  of  the  United  States 

The  laws  of  other  states  or  countries  oy  the  ordinary  modes  of  proof  by  which 

than  the  one  to  which  the  court  belongs  will  the  laws  of  a  foreign  country  are  to  be 

not  be  judicially  noticed,  whether  public  or  established,  but  it  is  to  be  judicially  taken 

private,  statute  or  unwritten,  but  must  be  notice  of  in  the  same  manner  as  the  laws 

proved.    As  to  the  mode  of  proof,  see  post,  of  the  United  States  are  taken  notice  of 

§  486  et  9tq.    As  to  the  presumption  when  by  these  courts."    Carpenter  v.   Dexter, 

no  proof  is  made  of  the  law  of  another  State  8  WalL  (U.  S.),  513  ;  Merrill  v.  Dawson, 

or  loreign  country,  see  post.  Presumptions.  1  Hemp.  563  ;  Miller  v.  McQuerry,  5  Mc- 

Mobile,  &c.  R.  R.  Co.  v.  Whitney,  39  Ala.  Lean,  C.  C.  469  ;  Hinde  v,  Yattier,  5  Pet 

468 ;  Drake  v.  Glover,  30  Id.  382 ;  Cox  (U.  S.)  398  ;  United  Stotes  v.  Turner,  11 

9.    Morrow,   14  Ark.    603  ;   Cavender  v.  How.  (U.  S.)  663  ;  United  States  o.  Phil- 

Guild,   4  CaL  250 ;   Simms  v.  Southern  adelphia,  lb.  654 ;  Jones  v.  Hays,  4  Mc- 

Express  Co.,  38  Ga.  129  ;  Chumasero  v.  Lean,  C.  C.  521.    And  on  this  principle  it 

Gilbert,  24  III.  293  ;  S3rme  v,  Stewart,  17  has  been  held  that  on  questions  arising  in 

La.  An.  78  ;  Baltimore,  &c.  R.  R.  Co.  v.  a  State  court  under  the  constitution  and 

Glenn,  28  Md.  287  ;  Eastman  v,  Crosby,  laws  of  the  United  States,  which  might  be 

8  Allen  (Mass.),  206  ;  Kline  v.  Baker,  99  appealed  to  the  United  States  courts,  e.  g. 

Mass.   254;    Haines   v.    Hanrahan,    105  on  giving  full  validity  to  judgments  of 

Mass.  480 ;    Hoyt  v,  McNeil,  18  Minn,  anotner  State,  the  State  courts  will  take 
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without  proof,  by  the  courts  of  all  civiUzed  nations.^  The  seal  of 
a  notary-public  is  also  judicially  taken  notice  of  by  the  courts,  he 
being  an  officer  recognized  by  the  whole  commercial  world.^  (a) 
Foreign  Admiralty  and  Maritime  Courts,  too,  being  the  courts  of 
the  civilized  world,  and  of  co-ordinate  jurisdiction,  are  judicially 
recognized  everywhere ;  and  their  seals  need  not  be  proved.® 
Neither  is  it  necessary  to  prove  things  which  must  have  happened 
according  to  the  ordinary  course  of  nature ;  *  (6)  nor  to  prove  the 
course  of  time,  or  of  the  heavenly  bodies ;  nor  the  ordinary  public 
fasts  and  festivals ;  nor  the  coincidence  of  days  of  the  week  with 
days  of  the  month  ;*((?)  nor  the  meaning  of  words  in  the  ver- 

1  Ereskine  v.  Murray,  2  Ld.  Kaym.  1542  ;  Heineccius  ad  Tand.  1.  22,  tit.  8,  §  119  ; 
1  Bl.  Comm.  75,  76,  85  ;  Edie  v.  East  India  Co.,  2  Burr.  1226,  122S  ;  Chandler  v. 
Grierea,  2  H.  BL  d06,  n.  ;  Rex  v.  Sutton,  4  K.  &  S.  542;  6  Yin.  Abr.  tit.  Court,  D ; 
1  RoL  Abr.  526,  D.  Judges  will  also  take  notice  of  the  usual  practice  and  course  of  con- 
vevancinff.  8  Sugd.  Vend,  k  Pur.  28 ;  Willoughby  v,  Willoughby,  1  T.  R.  772,  per 
Ld.  Hanlwicke ;   Doe  v.  Hilder,  2  B.  &  Aid.  798 ;  Bowe  v.  Grenfel,  By.  &  M.  398, 

Ser  Abbott,  C.  J.     So,  of  the  general  lien  of  bankers  on  securities  of  their  customers, 
eposited  with  them.     Brandao  v.  Bamett,  8  C.  B.  519. 

*  Anon.,  12  Mod.  845  ;  Wright  v.  Barnard,  2  Esp.  700  ;  Yeaton  v.  Fry,  5  Cranch, 
885  ;  Browne  v,  Philadelphia  Bank,  6  S.  &  R.  484  ;  Chanoine  v.  Fowler,  8  Wend. 
173,  178  ;  Bayley  on  Bills,  515  (2d  Am.  ed.  by  Phillips  &  Sewall)  ;  Hutcheon  v.  Man- 
nin^on,  6  Yes.  828. 

*  Croudsou  V.  Leonard,  4  Cranch,  485 ;  Rose  v.  Himely,  Id.  292 ;  Church  v.  Hub- 
bart,  2  Cranch,  187  ;  Thompson  v.  Stewart,  8  Conn.  171,  181  ;  Green  v.  Waller,  2  Ld. 
Raym.  891,  893 ;  Anon.,  9  Mod.  66 ;  Story  on  the  Conflict  of  I^ws,  §  643  ;  Hughes 
V.  Cornelius,  as  stated  by  Lord  Holt,  in  2  Ld.  Raym.  898.  And  see  T.  Raym.  478  ; 
8.  0.  2  Show.  282. 

«  Rex  V.  Luffe,  8  East,  202  ;  Fay  v.  Pientice,  9  Jur.  876. 

*  6  Yin.  Abr.  491,  pL  6,  7,  8 ;  Hoyle  v,  Comwallis,  1  Str.  887 ;  Page  v.  Faucet, 
Cro.  EL  227 ;  Haryy  v.  Broad,  2  Salk.  626  -,  Hanson  v.  Shackelton,  4  Dowl.  48  ; 
Dawkins  v.  Smithwick,  4  Fla.  158. 


judicial  notice  of  such  laws  of  other  States 
as  the  United  States  courts  would  on  ap- 
peal. State  of  Ohio  v.  Hinchman,  27  Pa. 
St.  479  ;  Jarris  v.  Robinson,  21  Wise.  528  ; 
Butcher  v,  Brownsyille,  2  Kans.  70  ;  Paine 
V,  Schenectady,  11  R.  T.  411 ;  Shot  well  v. 
Harrison,  22  Mich.  410  ;  Morse  v.  Hewett, 
28  Mich.  481.  Cf.  Fellows  v.  Menasha,  11 
Wise  558  ;  Salter  v.  Applegate,  8  Zabr. 
(N.  J.)  115.  In  Tennessee,  bv  statute, 
the  Supreme  Court  takes  indicisl  notice  of 
the  laws  and  statutes  of  the  other  States. 
Code,  §  8801 ;  Hobbe  v,  Memphis  R.  R. 
Co.,  9  Heisk.  878. 

City,  town,  and  county  ordinances,  and 
local  board  rules,  are  not  judicially  noticed 
by  courts  of  general  jurisdiction.  Case  v. 
Mobile,  80  Ala.  588;  Indianapolis,  &c. 
R.  R.  Co.  o.  Caldwell,  9  Ind.  897  ;  Garvin 
V,  Wells,  8  Iowa,  286 ;  Lucker  v.  Com.,  4 
Bush  (Ky.),  440 ;  Hassard  v.  Munici- 
pal ihr,  7  La.  An.  495  ;  Winona  v,  Burke, 
23  Minn.  254  ;  Mooney  v.  Rennet,  19  Mo. 


651 ;  Porter  v.  Waring  69  N.  Y.  260  ; 
Palmer  v.  Aldridge,  16  Barb.  (K.  Y.)  181. 

(a)  Denmead  v,  Maack,  2  McArth. 
(D.  C.)  475 ;  Porter  v,  Judson,  1  Gray 
(Mass.),  175. 

(b)  The  courts  will  notice  the  suc- 
cession of  the  seasons.  Roes  v,  Boswell, 
60  Ind.  235  ;  Tomlinson  v,  Greenaeld,  81 
Ark.  557  ;  Floyd  v.  Ricks,  14  Ark.  286. 
But  not  particular  changes  of  weather  at 
special  times.  Dixon  v.  Niccolls,  89  111. 
872. 

(c)  Sprowl  V,  Lawrence,  88  Ala.  674; 
AUman  v.  Owen,  81  Id.  167  ;  Sosscer  v. 
Farmers'  Bank,  4  Md.  409  ;  Reed  v,  Wil- 
son,  41  N.  J.  L.  29 ;  Holman  v.  Burrow, 
2  Ld.  Raym.  795.  The  difference  in  time 
in  different  longitudes  will  be  judicially 
noticed.  Curtis  v.  Marsh,  4  Jur.  n.  8. 
1112.  And  the  day  of  general  elections. 
Davis  V,  Best,  2  Iowa,  96  ;  State  v.  Min- 
nick,  15  Iowa,  128 ;  Ellis  v.  Reddin,  12 
Kans.  806. 
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nacular  language ;  ^  (a)  nor  the  legal  weights  and  measures ;  ^  (() 
nor  any  matters  of  public  history,  affecting  the  whole  people  ;*  (<?) 
nor  public  matters,  affecting  the  government  of  the  country.^ 

§  6.  Political  divlfliona,  avants,  and  pnbllo  offioan.  Courts  also 
take  notice  of  the  territorial  extent  of  the  jurisdiction  and  sov- 
ereignty, exercised  de  faeto  by  their  own  government ;  and  of  the 
local  divisions  of  their  country,  as  into  states,  provinces,  counties, 
cities,  towns,  local  parishes,  or  the  like,  so  far  as  political  govern- 
ment is  concerned  or  affected;  and  of  the  relative  positions  of 
such  local  divisions ;  but  not  of  their  precise  boundaries,  farther 

1  Clementi  v,  Goldiog,  2  Campb.  25 ;  Commonweftltli  v,  Kneeland,  20  Pick.  289. 

'  Hockin  v.  Cooke,  4  T.  R.  314.  The  current  coins  of  the  country,  whether  estab- 
lished by  statute  or  existing  immemorially,  will  be  judicially  recognized.  The 
courts  will  also  take  notice  of  the  character  of  the  existing  circulating  medium,  and 
of  the  popular  language  in  reference  to  it,  Lampton  v.  Haggard,  3  Monr.  149  ;  Jones 
V.  Overstreet,  4  Monr.  647  ;  (d)  but  not  of  the  current  value  of  the  notes  of  a  bank  at 
any  particular  time.     Feemster  v,  Ringo,  5  Monr.  336. 

*  Bank  of  Augusta  v.  £arle,  18  Pet.  519,  590  ;  1  Stark.  Ev.  211  (6th  Am.  ed.). 

*  Taylor  v.  Barclay,  2  Sim.  221.  Where  a  libel  was  charged,  in  stating  that  the 
plaintiff's  friends,  in  the  advocacy  of  her  claims,  **  had  realized  the  fable  of  the  Frozen 
Snake,"  it  was  held  that  the  court  might  judicially  take  notice  that  the  knowledge  of 
that  fable  of  Phsdrus  generaUy  prevailed  in  society.  Hoare  v.  Silverlock,  12  Jur. 
695  ;  12  Q.  B.  624. 

(a)  HiU«.  Bacon,  48  ni.  477.  Thejudi-  beer  is  a  malt  liquor  (Adler  «.  State,  55 
cial  notice  of  the  meaning  of  abbreviations  Ala.  16  ;  State  v,  Gkiyette,  11  R.  1.  592) ; 
must  depend  very  much  on  the  usages  of  but  not  that  malt  liquors  are  intoxicating, 
the  State  where  the  Court  sits.     It  has  Shaw  v.  State,  56  Ind.  188. 

been  held  that  the  Court  knows   judi-  (e)  Ashley  «.   Martin,   50  Ala.   587 : 

cially    that    "Adm'r,"    means   admin  is-  Foscue  v.  Lyon,  55  Id.  440;  Worcester 

trator  (Moseley's  Adm*r,   v.   Mastin,  87  Bank  v.  Cheney,  94  111.  480;  e,  g,  the 

Ala.   216)  ;  but  not  that   "Mo."  means  civil  war  of  1861-1865  (Cuyler  «.  Ferrill, 

"  Missouri  "  (EUis  v.  Park,  8  Tex.  205)  ;  1  Abb.  (U.  S. )  169  ;  Simmons  v,  Trumbo, 

nor  that  "La."  means  Louisiana.    Russell  9  W.  Va.  358;   The   Pet«rhoff,  Blatchf. 

V,  Martin,  15  Tex.  238.  Prize  Cas.  463),   the  suspension  of   the 

Terms  of  local  use  must  have  their  statute  of  limitations  during  that  time, 

meaning  proved,   e,  g,  "Black  Republi-  East,    &c    Company  v,   Qaskell,   2    Lea 

cans."     Baltimore  v.  State,  15  Md.  376.  (Tenn.),  748. 

So  the  proper  mode  of  writing  and  speak-         The  Courts  will  also  judicially  notice 

ing  words  m  a  foreign  language.     State  v.  the  general  geographical  features  of  the 

Johnson,  26  Minn.  316.  State.     Winnepiseogee  Lake  Co.  v.  Young. 

(b)  When  any  art,  science,  or  process  40  N.  H.  420  ;  Hinckley  v.  Beckwith,  23 
of  manufacture  has  become  a  matter  of  Wis.  828  ;  Morsroan  v.  Forrest,  27  Ind. 
common  knowledge,  its  leading  principles  233 ;  Neaderhouser  v.  State,  28  Id.  257  ; 
and  results  will  be  judiciaDy  noticed.  Cooke  v,  Wilson,  1  C.  B.  n.  a.  153. 
Thus,  the  Court  will  take  judicial  notice  (d)  United  States  v.  Bums,  5  McLean, 
that  the  process  of  photography  produces  C.  C.  23 ;  United  States  r.  American 
a  correct  likeness  of  any  object.  Luke  v.  Gold  Coins,  1  Woolw.  217.  And  the  cur- 
Calhoun,  52  Ala.  115  ;  Udderzook's  Case,  rency  of  the  State  at  a  given  time  (Buford 
76  Pa.  St.  340 ;  Cozzens  v.  Hi^ns,  1  v.  Tucker,  44  Ala.  89 ;  Simmons  v. 
Abb.  (N.  Y.)  App.  Dec.  451.  So,  that  Trumbo,  9  W.  Va.  858) ;  but  not  the  tem- 
whiskey  is  an  intoxicating  liquor  (Schlicht  porary  fluctuations  in  value.  Modawell  v. 
V.  State,  56  Ind.  173  ;  Eagan  v.  State,  53  Holmes,  40  Ala.  391.  Cf.  Bryant  v.  Foot, 
Id.  162  ;  Elare  v.  State,  43  Id.  483 ;  Com.  L.  R.  3  Q.  B.  497  ;  87  L.  J.  Q.  B.  217  • 
V.  Peckham,  2  Gray  (Mass),  514) ;   that  Hart  v.  State,  55  Ind.  599. 
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than  they  may  be  described  in  public  statutes.^  (a)  They  will 
also  judicially  recognize  the  political  constitution  or  frame  of 
their  own  government;  its  essential  political  agents  or  public 
officers,  sharing  in  its  regular  administration;  and  its  essential 
and  regular  political  operations,  powers  and  action.  Thus,  notice 
is  taken,  by  all  tribunals,  of  the  accession  of  the  Chief  Executive 
of  the  nation  or  state,  under  whose  authority  they  act ;  his  pow'ers 
and  privileges  ;*  (6)  the  genuineness  of  his  signature,*  (<?)  the 
heads  of  departments,  and  principal  officers  of  state,  and  the 
public  seals; ^((2)  the  election  or  resignation  of  a  senator  of 
the  United  States ;  the  appointment  of  a  cabinet  or  foreign  min- 
ister ;  ^  marshals  and  sheriffs,^  and  the  genuineness  of  their  signa- 
tures," but  not  their  deputies ;  (e)  courts  of  general  jurisdiction, 
their  judges,*  their  seals,  their  rules  and  maxims  in  the  adminis- 
tration of  justice,  and  course  of  proceeding ;  *  (/)  also,  of  public 


1  Deybel'8  Case,  4  B.  &  Aid.  2i2 ;  2  Inst.  657;  Fazakerley  v.  Wiltshire,  1  Str. 
469  ;  Humphreys  v,  Budd,  9  Dowl.  1000 ;  Boss  v.  Bieddick,  1  Scam.  78  ;  Goodwin  v. 
Appleton,  9  Shepl.  458  ;  Vanderwerker  v.  People,  5  Wend.  580. 

^  Elderton's  Case,  2  Ld.  Bajm.  980,  per  Holt,  C.  J. 

*  Jones  V.  Gale's  Ez'r,  4  Martin,  685.  And  see  Bex  v.  Miller,  2  W.  Bl.  797 ;  1 
Leach,  Or.  Gas.  74 ;  Bex  v.  Gaily,  1  I^each,  Or.  Gas.  98. 

^  Bex  «.  Jones,  2  Gampb.  181  ;  Bennett  v.  State  of  Tennessee,  Mart,  k  Yei^.  183, 
Ld.  MelyiUe's  Gase,  29  How.  St.  Tr.  707.  And  see,  as  to  seals,  infra,  §  508,  and 
cases  there  cited. 

^  Walden  v.  Ganfield,  2  Bob.  La.  466. 

^  Hohnan  v.  Burrow,  2  Ld.  Baym.  794. 

'  Alcock  «.  Whatmore,  8  DowL  P.  G.  615.  •  Watson  r.  Hay,  8  Kerr,  559. 

>  Tregany  v.  Fletcher,  1  Ld.  Baym.  154  ;  Lane's  Gase,  2  Go.  16 ;  8  Gom.  Dig.  857  ; 
Gonrts,  Q.  ;  Kewell  v.  Newton,  10  Pick.  470 ;  £lliott  v.  Edwards,  3  B.  &  P.  188,  184, 
per  Ld.  Alvanley,  G.  J. ;  Maberley  v.  Bobins,  5  Taunt.  625  ;  Tooker  v,  l)uke  of  Beau- 


(a)  State  v.  Dnnwell,  8  B.  I.  127  ; 
Boston  V,  State,  5  Tex.  App.  888 ;  Good- 
ing V,  Morgan,  70  111.  275  ;  Ham  v.  Ham, 
89  Me.  268 ;  Gom.  v.  Desmond,  103 
Mass.  445 ;  Beebe  v.  United  States,  11 
N.  W.  Bep.  505.  The  Gourts  will  also 
take  judicial  notice  whether  a  city  or 
town  is  in  the  State.  King  «.  Kent's 
Adm'r,  29  Ala.  542  ;  Gom.  v.  Desmond, 
9upra  ;  Gnmmings  v.  Stone,  18  Mich.  70  ; 
Solyer  v.  Bomanet,  52  Tex.  562  ;  Boston 
V,  State,  supra;  and  if  so,  in  what 
county,  Smitha  v,  Floumoy's  Adm'r,  47 
Ala.  845 ;  State  v.  Powers,  25  Gonn.  48  ; 
Stelnmetz  v.  Versailles  Turnpike  Go.,  57 
Ind.  457 ;  Martin  v,  Martin,  51  Me.  866, 
and  cases  supra.  Also  of  divisions  of  lands 
hv  public  surveys  of  Gongress.  Lewis  v. 
Harris,  81  Ala.  689  ;  Gardner  v.  Eberhart, 
82  III.  816 ;  Murphy  v.  Hendricks,  57 
Ind.  598. 

(h)  Lindsey  v.  Attorney  General,   88 


Miss.  508  ;  Wells  v.  Gompany.  47  N.  H. 
235  ;  Dewees  v,  Golorado  Go.,  82  Tex.  570. 

(c)  Yount  V.  Howell,  14  Gal.  465. 

{d)  Yount  D.  Howell,  supra.  So,  of 
the  head  of  the  Patent  Office.  York,  &c. 
R  B.  Go.  V.  Winans,  17  How.  fU.  S.)  80. 
In  Louisiana  it  has  been  held  that  the 
Gourts  wiU  notice  the  signatures  of  all 
executive  and  judicial  officers  to  all  offi- 
cial acts.     See  note  9,  continued  on  p.  12. 

(e)  Ingram  v.  State,  27  Ala.  17  ;  Thiel- 
mann  v.  Buig,  78  IlL  298 ;  Msjor  v. 
State,  2  Sne^  (Tenn.),  11;  Alford  v. 
State,  8  Tex.  App.  545 ;  Ward  v.  Henry, 
19  Wis.  76. 

(/)  A  Gourt  will  judicially  notice  the 
date  of  the  beginning  of  its  own  terms 
(Kidder  v.  Blaudell,  45  Me.  461)  ;  and 
the  number  of  days  any  term  lasts. 
Fabyan  v,  Bnssell,  88  N.  H.  84.  Also 
the  day  fixed  by  law  for  the  beginning  of 
the  terms  of  other  courts  of  general  juris- 
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proclamations  of  war  and  peace,^  and  of  days  of  special  public 
fasts  and  thanksgivings ;  stated  dajs  of  general  political  elections ; 
the  sittings  of  the  legislature,  and  its  established  and  usual  course 
of  proceeding ;  the  privileges  of  its  members,  but  not  the  transac- 
tions on  its  journals.^  The  courts  of  the  United  States,  moreover, 
take  judicial  notice  of  the  ports  and  waters  of  the  United  States 
in  which  the  tide  ebbs  and  iSows ;  of  the  boundaries  of  the  several 
States  and  judicial  districts;^ (a)  and,  in  an  especial  manner,  of 
all  the  laws  and  jurisprudence  of  the  several  States  in  which  they 
exercise  an  original  or  an  appellate  jurisdiction.  The  judges  of 
the  Supreme  Court  of  the  United  States  are,  on  this  account,  bound 
to  take  judicial  notice  of  the  laws  and  jurisprudence  of  all  the 
States  and  Territories.*  (i)  A  court  of  errors  will  also  take 
notice  of  the  nature  and  extent  of  the  jurisdiction  of  the  inferior 
court  whose  judgment  it  revises.*  (c)  In  fine,  courts  will  gene- 
fort,  Sayer,  297.  Whether  superior  courts  are  bound  to  take  notice  who  are  justices 
of  the  inferior  tribunals,  is  not  clearly  settled.  In  Skipp  v.  Hooke,  2  Str.  1080,  it  was 
objected  that  they  were  not ;  but  whether  the  case  was  decided  on  that  or  on  the  ol^er 
exception  taken  does  not  appear.  Andrews,  74,  reports  the  same  case,  ex  relatione  at- 
teriiUf  and  equally  doubtful.  And  see  Van  Sandau  v.  Turner,  6  Q.  B.  773,  786,  per 
Ld.  Denman.  The  weight  of  American  authorities  seems  rather  on  tiie  affinnative  side 
of  the  question.  Hawkes  v.  Eennebeck,  7  Mass.  461  ;  Ripley  v,  Warren,  2  Pick.  592  ; 
Despau  v.  Swindler,  8  Martin,  n.  8.  705 ;  Follain  v,  Lefevre,  8  Rob.  (La.)  13.  (d)  In 
Louisiana,  the  courts  take  notice  of  the  signatures  of  executive  and  judicial  officers  to 
all  official  acts.    Jones  v.  Gale's  Ex'r,  4  Martin,  635 ;  Wood  v,  Fitz,  10  Martin,  196. 

1  Dolder  v.  Ld.  Huntingfield,  11  Yes.  292 ;  Rex  v,  De  Berenger,  3  M.  &  S.  67 ; 
Taylor  «.  Barclay,  2  Sim.  213. 

^  Lake  «.  King,  1  Saund.  181 ;  Birt  v.  Rothwell,  1  Ld.  Raym.  210,  848 ;  Rex  v. 
WUde,  1  Lev.  296 ;  1  Doug.  97,  n.  41 ;  Rex  ».  Arundel,  Hob.  109-111  j  Rex  v. 
Knollys,  1  Ld.  Raym.  10,  15 ;  Stockdale  v.  Hansard,  7  C.  &  P.  781 ;  9  Ad.  ft  £1.  1 ; 
11  Ad.  &  £1.  253  ;  Sheriff  v.  Middlesex's  Case,  Id.  278  ;  Cassidy  v.  Steuart,  2  M.  &  G. 
487. 

s  Story  on  Eq.  Plead.  §  24,  cites  United  States  v.  La  Vengeance,  8  Dall.  297 ; 
The  Apollon,  9  Wheat  874 ;  The  Thomas  Jefferson,  10  Wheat.  428  ;  Peyroux  v,  How- 
ard, 7  Pet.  842.  They  will  also  recognize  the  usual  course  of  the  great  inland  com- 
merce, by  which  the  products  of  agriculture  in  the  valley  of  the  Mississippi  Jind  their 
way  to  market.    Gibeon  v,  Stevens,  8  How.  (S.  C. )  884. 

«  Ibid.  ;  Owings  v.  Hull,  9  Pet.  607,  624,  625  ;  Jasper  v.  Porter,  2  McLean,  679. 

ft  ChiUy  V.  Dendy,  8  Ad.  &  £1.  819. 


diction,  the  place,  and  duration  of  the 
term.  Rodgers  v.  State,  50  Ala.  103 ; 
Ross  V,  Anstill,  2  Cal.  183 ;  Spencer  v, 
Curtis,  57  Ind.  221 ;  Dorman  v.  State,  56 
Id.  454  ;  Davidson  v,  Peticolas,  84  Tex. 
27.  Prior  proceedings  in  the  same  court 
are  judicially  noticea  (State  v.  Bowen,  16 
Kans.  475 ;  Pagett  v,  Curtis,  15  La.  An. 
451 ;  Brucker  v.  State,  19  Wis.  589) ;  but 
the  records  or  proceeding  in  one  case  will 
not  be  noticed  m  another  case,  though  in 
the  same  court     Merced  Water  (Sk.  v. 


Cowles,  81  Cal.  215 ;  Baker  v.  Mygatt,  14 
Iowa,  181 ;  Monticello  v.  Biyant,  13  Bush 
(Ky.),  419  ;  Banks  v,  Bumam,  61  Mo.  76. 

la)  Lathrop  v,  Stewart,  5  McLean, 
C.  C.  167. 

{b)  See  anie,  §  5,  note  (,  p.  8. 

h)  March  v.  Com.,  12  B.  Mon.  25. 

(d)  Kennedy  v.  Com.,  78  Ey.  447; 
KUpatrick  v.  Com.,  31  Pa.  St  198  ;  Conu 
V.  Jeffts,  14  Gray  (Mass.),  19  ;  Ex  paHe 
Peterson,  83  Ala.  74.  Cf.  Graham  v. 
Anderson,  42  IlL  514. 
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rally  take  notice  of  whatever  ought  to  be  generally  known  within 
the  limits  of  their  jurisdiction.  In  all  these  and  the  like  cases, 
where  the  memory  of  the  judge  is  at  fault,  he  resorts  to  such 
documents  of  reference  as  may  be  at  hand,  and  he  may  deem 
worthy  of  confidence.^  (a) 

^  Gresley  on  Evid.,  895. 

(a|  Or  to  any  person,  or  may  refuse  to  deem  best  in  his  discretion.    United  States 

take  judicial  notice  of  such  facts,  unless  v,   Teschmaker,   22  How.   (U.  S. )  392  ; 

the  party  caUinff  upon  him  to  take  such  Waaler's  Case,  61  Me.  178 ;  McKinnon 

notice  produces  books  or  documents  which  v.   Bliss,  21   N.  Y.  206 ;  Taylor,   Evid. 

satisfy  him.     Stephen,   Dig.   Evid.   art  7th  ed.  §  21 ;  The  Charkieh,  42  L.  J. 

59.     The  judge  may  inform  himself  of  Adm.  17. 
such  &ctS|  in  any  way,  whioh  he  may 
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CHAPTER  m. 


OF  THE  GROUNDS  OF  BELIEF. 


§  7.  Personal  ezperlenoa.  We  proceed  now  to  a  brief  consid- 
eration of  the  General  Nature  and  Principles  of  Evidence,  No 
inquiry  is  here  proposed  into  the  origin  of  human  knowledge ;  it 
being  assumed,  on  the  authority  of  approved  writers,  that  all  that 
men  know  is  referable,  in  a  philosophical  view,  to  perception  and 
reflection.  But,  in  fact,  the  knowledge  acquired  by  an  individual, 
through  his  own  perception  and  reflection,  is  but  a  small  part  of 
what  he  possesses ;  much  of  what  we  are  content  to  regard  and 
act  upon  as  knowledge  having  been  acquired  through  the  percep- 
tion of  others.^  It  is  not  easy  to  conceive  that  the  Supreme  Being, 
whose  wisdom  is  so  conspicuous  in  all  his  works,  constituted  man 
to  believe  only  upon  his  own  personal  experience ;  since  in  that 
case  the  world  could  neither  be  governed  nor  improved;  and 
society  must  remain  in  the  state  in  which  it  was  left  by  the  first 
generation  of  men.  On  the  contrary,  during  the  period  of  child- 
hood, we  believe  implicitly  almost  all  that  is  told  us,  and  thus  are 
furnished  with  information  which  we  could  not  otherwise  obtain, 
but  which  is  necessary,  at  the  time,  for  our  present  protection,  or 
as  the  means  of  future  improvement.  This  disposition  to  believe 
may  be  termed  instinctive.  At  an  early  period,  however,  we  begin 
to  find  that,  of  the  things  told  to  us,  some  are  not  true,  and  thus 
our  implicit  reliance  on  the  testimony  of  others  is  weakened: 
first,  in  regard  to  particular  things  in  which  we  have  been  de- 
ceived; then  in  regard  to  persons  whose  falsehood  we  have 
detected ;  and,  as  these  instances  multiply  upon  us,  we  gradually 
become  more  and  more  distrustful  of  such  statements,  and  learn 
by  experience  the  necessity  of  testing  them  by  certain  rules. 
Thus,  as  our  ability  to  obtain  knowledge  by  other  means  increases, 
our  instinctive  reliance  on  testimony  diminishes,  by  yielding  to  a 
more  rational  belief.^ 

1  Abercrombie  on  the  Intellectnal  Powers,  part  2,  §  1,  pp.  46,  40. 

>  Qambier'B  Guide,  p.  87 ;  McKumon's  Philosophy  of  Evidence,  p.  40.    This 
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§  8.  Bzperlanoa  of  othen.     It  is  true,  that,  in  receiving  the 
knowledge  of  facts  from  the  testimony  of  others,  we  are  much 

subject  is  treated  more  largely  by  Dr.  Reid  in  his  profound  **  Inquiry  into  the  Human 
Mind,"  ch.  6,  §  24,  pp.  428*484,  in  these  words  :  *'The  wise  and  beneficent  Author 
of  Nature,  who  intended  that  we  should  be  social  creatures,  and  that*  we  should  receive 
the  greatest  and  most  imj^rtant  part  of  our  knowledge  b^  the  information  of  others, 
hath,  for  these  purposes,  implanted  in  our  natures  two  pnnciples  that  tally  with  each 
other.  The  first  of  these  pnnciples  is  a  propensity  to  speak  truth  and  to  use  the  signs 
of  language,  so  as  to  conyey  our  real  sentiments.  This  principle  has  a  powerful  opera- 
tion, eyen  in  the  greatest  liars  ;  for  where  they  lie  once  they  speak  truth  a  hundred 
times.  Truth  is  always  uppermost,  and  is  the  natural  issue  of  tne  mind.  It  requires 
no  art  or  training,  no  inducement  or  temptation,  but  only,  that  we  yield  to  a  natural 
impulse.  Lyings  on  the  contrary,  is  doing  yioleuce  to  our  nature ;  and  is  never 
practised,  even  by  the  worst  men,  without  some  temptation.  Speaking  truth  is  like 
using  our  natural  food,  which  we  would  do  from  appetite,  although  it  answered  no 
end ;  but  lying  is  like  taking  physic,  which  is  nauseous  to  the  taste,  and  which  no 
man  takes  but  for  some  end  which  he  cannot  otherwise  attain.  If  it  should  be 
objected,  .that  men  may  be  influenced  hj  moral  or  political  considerations  to  speak 
truth,  and,  therefore,  that  their  doinc  so  is  no  proof  of  such  an  original  principle  as 
we  haye  mentioned  ;  I  answer  first,  tnat  moral  or  political  considerations  can  have  no 
influence  untQ  we  arriye  at  years  of  understanding  and  reflection  ;  and  it  is  certain, 
from  experience,  that  children  keep  to  truth  invariably,  before  they  are  capable  of 
being  influenced  by  such  considerations.  Secondly,  when  we  are  influenced  by  moral 
or  political  oonsiderationsy  we  must  be  conscious  of  that  influence,  and  capable  of 

r;rceiving  it  upon  reflection.  Now,  when  I  reflect  upon  my  actions  most  attentively, 
am  not  conscious  that,  in  speaking  truth,  I  am  influenced  on  ordinary  occasions  by 
any  motive,  moral  or  political.  I  find  that  truth  is  always  at  the  door  of  my  lips, 
and  goes  forth  spontaneously,  if  not  held  back.  It  requires  neither  good  nor  bad 
intention  to  bring  it  forth,  but  only  that  I  be  artless  and  undesigniug.  There  may, 
indeed,  be  temptations  to  falsehood,  which  would  be  too  strong  for  the  natural  princi- 
ple of  veracity,  unaided  by  principles  of  honor  or  virtue ;  but  where  there  is  no  such 
temptation,  we  speak  truth  oy  instinct ;  and  this  instinct  is  the  principle  I  have  been 
explaining.  By  this  instinct,  a  real  connection  is  formed  between  our  words  and  our 
thoughts,  and  uiereby  the  former  become  fit  to  be  signs  of  the  latter,  which  they  could 
not  otherwise  be.  And  although  this  connection  is  broken  in  every  instance  of  lying 
and  equivocation,  yet  these  instances  being  comparatively  few  the  authority  of  human 
testimony  is  only  weakened  by  them,  but  not  destroyed.  Another  original  principle, 
implanted  in  us  by  the  Supreme  Being,  is  a  disposition  to  confide  in  the  veracity  of 
others,  and  to  believe  what  they  tell  us.  This  is  tne  counterpart  to  the  former  ;  and 
as  that  may  be  called  the  principle  of  yeracity,  we  shall,  for  want  of  a  more  proper 
name,  call  this  the  principle  of  credulity.  It  is  unlimited  in  children,  until  they  meet 
with  instances  of  deceit  and  falsehood ;  and  it  retains  a  yery  considerable  degree  of 
strength  through  life.  If  nature  had  left  the  nund  of  the  speaker  in  OBquilibrio, 
without  any  inclination  to  the  side  of  truth  more  than  to  that  of  falsehood,  children 
would  lie  as  often  as  they  speak  truth,  until  reason  was  so  far  ripened,  as  to  suggest 
the  imprudence  of  lying,  or  conscience,  as  to  su^st  its  immorality.  And  if  nature 
had  left  the  mind  of  the  hearer  in  cBouilibrio,  without  any  inclination  to  the  side  of 
belief  more  than  to  that  of  disbelief,  we  should  take  no  man's  word,  until  we  had 
positive -evidence  that  he  spoke  truth.  His  testimony  would,  in  this  case,  have  no 
more  authority  than  Ids  dreams,  which  may  be  true  or  false ;  but  no  man  is  disposed  to 
belieye  them,  on  this  account,  that  they  were  dreamed.  It  is  evident,  that,  in  the 
matter  of  testimony,  the  balance  of  human  judgment  is  by  nature  inclined  to  the  side  of 
bdief ;  and  turns  to  that  side  of  itself,  when  there  is  nothing  put  into  the  opposite 
scale.  If  it  was  not  so,  no  proposition  that  is  uttered  in  discourse  would  be  believed, 
until  it  was  examined  and  triecL  by  reason ;  and  most  men  would  be  unable  to  find 
reasons  for  believing  the  thousandth  part  of  what  is  told  them.  Such  distrust  and 
incredulity  would  deprive  us  of  the  greatest  benefits  of  society,  and  place  us  in  a  worse 
condition  than  that  of  savages.  Children,  on  this  supposition,  would  be  absolutely 
incredulous,  and  therefore  absolutely  incapable  of  instruction ;  those  who  had  little 
knowledge  of  human  life,  and  of  the  manners  and  characters  of  men,  would  be  in  the 
next  degree  incredulous ;  and  the  most  credulous  men  would  be  those  of  greatest 
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influenced  by  iheir  accordance  with  facts  preyiously  known  or 
believed;  and  this  constitutes  what  is  termed  their  probability. 
Statements,  thus  probable,  are  received  upon  evidence  much  less 
cogent  than  we  require  for  the  belief  of  those  which  do  not  accord 
with  our  previous  knowledge.  But  while  these  statements  are 
more  readily  received,  and  justly  relied  upon,  we  should  beware 
of  unduly  distrusting  all  others.  While  unbounded  credulity  is 
the  attribute  of  weak  minds,  which  seldom  think  or  reason  at  all, 
— "quo  magis  nesciunt  eo  magis  admirantur,"  — ^unlimited  scep- 
ticism belongs  only  to  those  who  make  their  own  knowledge  and 
observation  the  exclusive  standard  of  probability.  Thus  the  king 
of  Siam  rejected  the  testimony  of  the  Dutch  ambassador,  that,  in 
his  country,  water  was  sometimes  congealed  into  a  solid  mass ;  for 
it  was  utterly  contrary  to  his  own  experience.  Sceptical  philos- 
ophers, inconsistently  enough  with  their  own  principles,  yet  true 
to  the  nature  of  man,  continue  to  receive  a  large  portion  of  their 
knowledge  upon  testimony  derived,  not  from  their  own  experi- 
ence, but  from  that  of  other  men ;  and  this,  even  when  it  is  at 
variance  with  much  of  their  own  personal  observation.  Thus, 
the  testimony  of  the  historian  is  received  with  confidence,  in 
regard  to  the  occurrences  of  ancient  times ;  that  of  the  naturalist 

experience,  and  of  the  deepest  penetitition ;  because,  in  many  cases,  they  would  be 
able  to  find  good  reasons  for  believing  testimony,  which  the  wedc  and  the  ignorant 
could  not  diScovBT*  In  a  word,  if  credulity  were  the  effect  of  reasoning  and  experience, 
it  must  grow  up  and  gather  strength  in  the  same  proportion  as  reason  ana  experi- 
ence do.  But  if  it  is  the  gift  of  nature,  it  will  be  strongest  in  childhood,  and  limited 
and  restrained  by  experience ;  and  the  most  superficial  view  of  human  life  shows,  that 
the  last  is  really  the  case,  and  not  the  first.  It  is  the  intention  of  nature,  that  we 
should  be  carri^  in  arms  before  we  are  able  to  walk  upon  our  legs  ;  and  it  is  likewise 
the  intention  of  nature,  that  our  belief  should  be  guided  by  the  authority  and  reason 
of  others,  before  it  can  be  ffuided  by  our  own  reason.  The  weakness  of  the  infant,  and 
the  natural  affection  of  tne  mother,  plainly  indicate  Uie  former ;  and  the  natural 
credulity  of  youth  and  authority  of  age  as  plainly  indicate  the  latter.  The  infant,  by 
proper  nursing  and  care,  acquires  strengtn  to  walk  without  support.  Reason  hath 
likewise  her  infancy,  when  she  must  be  carried  in  arms  ;  then  she  leans  entirely  upon 
authority,  by  natural  instinct,  as  if  she  was  conscious  of  her  own  weakness;  and 
without  this  support  she  becomes  yertiginous.  When  brought  to  maturity  by  proper 
culture,  she  begins  to  feel  her  own  strength,  and  leans  less  upon  the  reason  of  others  ; 
she  learns  to  suspect  testimony  in  some  cases,  and  to  disbelieye  it  in  others  ;  and  sets 
bounds  to  that  authority  to  which  she  was  at  first  entirely  subject  But  still,  to  the 
end  of  life,  she  finds  a  necessity  of  borrowing  light  from  testimony,  where  she  has  none 
within  herself,  and  of  leaning  in  some  degree  upon  the  reason  of  others,  where  she  is 
conscious  of  her  own  imbecility.  And  as,  in  many  instances.  Reason,  even  in  her 
maturity,  borrows  aid  from  testimony,  so  in  others  she  mutnaUy  gives  aid  to  it  and 
strengthens  its  authority.  For,  as  we  find  eood  reason  to  reject  testimony  in  some 
cases,  so  in  others  we  find  good  reason  to  rely  upon  it  with  perfect  security,  in  our 
most  important  concerns.  The  character,  the  number,  and  the  disinterestedness  of 
witnesses,  the  impossibility  of  collusion,  and  the  incredibility  of  their  concurring  in 
their  testimony  without  collusion,  may  give  an  irresistible  strength  to  testimony, 
compared  to  which  its  native  and  intrinsic  authority  is  very  inconsiderable." 
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and  the  traveller,  in  regard  to  the  natural  history  and  civil  con- 
dition of  other  countries;  and  that  of  the  astronomer,  respecting 
the  heavenly  bodies ;  facts,  which,  upon  the  narrow  basis  of  his 
own  "  firm  and  unalterable  experience,"  upon  which  Mr.  Hume 
so  much  relies,  he  would  be  bound  to  reject  as  wholly  unworthy 
of*  belief. 

§  9.  Same  snbjaot.  The  uniform  habits,  therefore,  as  well  as 
the  necessities  of  mankind,  lead  us  to  consider  the  disposition  to 
believe,  upon  the  evidence  of  extraneous  testimony,  as  a  funda- 
mental principle  of  our  moral  nature,  constituting  the  general 
basis  upon  which  all  evidence  may  be  said  to  rest.^ 

§  10.  Same  sabjeot.  Subordinate  to  this  paramount  and  origi- 
nal principle,  it  may,  in  the  second  place,  be  observed  that  evi- 
dence rests  upon  our  faith  in  human  testimony,  as  sanctioned  by 
experience;  that  is,  upon  the  general  experienced  truth  of  the 
statements  of  men  of  integrity,  having  capacity  and  opportunity 
for  observation,  and  without  apparent  influence  from  passion  or 
interest  to  pervert  the  truth.  This  belief  is  strengthened  by  our 
previous  knowledge  of  the  narrator's  reputation  for  veracity ;  by 
the  absence  of  conflicting  testimony ;  and  by  the  presence  of  that 
which  is  corroborating  and  cumulative,  (a) 

§  11.  Relation  of  facts  to  aaoh  other.     A  third  basis  of  evidence 

^  Abercrombie  on  the  latellectnal  PowerSy  part  2,  §  8,  pp.  70-76. 


(a)  It  is  upon  this  ground,  namely,  the 
faith  in  the  credibility  of  human  testi- 
mony, that  the  jury  in  a  trial  at  law  are 
largely  obliged  to  rely ;  and  the  question 
of  the  degree  of  credibility  of  an  indi- 
vidual witness,  or  of  all  the  testimony  in 
the  case,  is  wholly  for  them  t4>  decide. 
Any  instractions  from  the  judge  by  which 
such  a  question  is  put  to  the  jury  as  a 
matter  of  law  is  an  infriogement  by  the 
court  of  the  peculiar  province  of  the  jury. 
General  obeervatioDs,  however,  may  be 
made  by  the  conrt  on  the  credit  of  certain 
classes  of  witnesses,  which  may  tend  to 
show  their  relative  merits. 

For  example,  the  testimony  of  police' 
men,  ccnutables,  private  detectives,  and 
others  employed  in  the  snppression  and 
detection  of  crime,  when  it  is  given  against 
the  prisoner,  may  be  open  to  comment,  be- 
cause their  professional  zeal,  fed  by  an 
habitual  intercourse  with  the  vicious  and 
by  the  frequent  contemplation  of  human 
nature  in  its  most  revolting  form,  almost 
necessarily  leads  them  to  ascribe  actions 

VOL.  I. 


to  the  worst  motives,  and  to  give  a  color- 
ing of  guilt  to  facts  and  couversations 
which  are  perhaps  in  themselves  consistent 
with  perfect  rectitude.    Taylor,  £vid.  §  49. 

Again,  the  testimony  of  experts  is 
notonously  liable  to  be  warped  by  a  favor- 
able disposition  towards  the  side  on  which 
they  are  eniploved  to  testify.  In  the  lan- 
guage of  Campbell,  Ld.  Ch.,  in  the  Tracy 
Peerage  Case,  10  CL  k  Fin.  191,  "skilled 
witnesses  come  with  such  a  bias  on  their 
minds  to  support  the  cause  in  which  they 
are  embarkeo,  that  hardly  any  weight 
should  be  given  to  their  evidence."  Tay- 
lor, £vid.  §  50. 

So  the  court  may  instruct  the  jury  that 
they  are  authorized  to  consider  the  rela- 
tionship of  witnesses  \p  the  parties  ;  their 
interest  in  the  event  of  the  suit ;  their 
temper,  feeling,  or  bias,  if  any  has  been 
shown  ;  their  demeanor  while  testifying ; 
their  apparent  intelligence  and  means  oi 
information.  Taylor,  Evid.  §  44  ;  Sac- 
kett,  Instructions  to  Juries,  p.  80;  Am- 
meiman  v.  Teeter,  49  lU.  400. 
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is  the  known  and  experienced  connection  subsisting  between  col- 
lateral facts  or  circumstances,  satisfactorily  proved,  and  the  fact 
in  controversy.  This  is  merely  the  legal  application,  in  other 
terms,  of  a  process,  familiar  in  natural  philosophy,  showing  the 
truth  of  an  hypothesis  by  its  coincidence  with  existing  phe- 
nomena. The  connections  and  coincidences  to  which  we  refer 
may  be  either  physical  or  moral ;  and  the  knowledge  of  them  is 
derived  from  the  known  laws  of  matter  and  motion,  from  animal 
instincts,  and  from  the  physical,  intellectual,  and  moral  constitu- 
tion and  habits  of  men.  Their  force  depends  on  their  sufficiency 
to  exclude  every  other  hypothesis  but  the  one  under  consideration. 
Thus,  the  possession  of  goods  recently  stolen,  accompanied  with 
personal  proximity  in  point  of  time  and  place,  and  inability  in 
the  party  charged,  to  show  how  he  came  by  them,  would  seem 
naturally,  though  not  necessarily,  to  exclude  every  other  hypoth- 
esis but  that  of  his  guilt.  But  the  possession  of  the  same  goods, 
at  a  remoter  time  and  place,  would  warrant  no  such  conclusion, 
as  it  would  leave  room  for  the  hypothesis  of  their  having  been 
lawfully  purchased  in  the  course  of  trade.  Similar  to  this  in 
principle  is  the  rule  of  noseitur  a  Boeiis,  according  to  which  the 
meaning  of  certain  words,  in  a  written  instrument,  is  ascertained 
by  the  context. 

§  12.  Coinoidenoes.  Some  writers  have  mentioned  yet  another 
ground  of  the  credibility  of  evidence,  namely,  the  exercise  of  our 
reason  upon  the  effect  of  coincidences  in  testimony,  which,  if 
collusion  be  excluded,  cannot  be  accounted  for  upon  any  other 
hypothesis  than  that  it  is  true.^  It  has  been  justly  remarked, 
that  progress  in  knowledge  is  not  confined,  in  its  results,  to  the 
mere  facts  which  we  acquire,  but  it  has  also  an  extensive  influ- 
ence in  enlarging  the  mind  for  the  further  reception  of  truth,  and 
setting  it  free  from  many  of  those  prejudices  which  influence  men 
whose  minds  are  limited  by  a  narrow  field  of  observation.^  It  is 
also  true,  that,  in  the  actual  occurrences  of  humad  life,  nothing 
is  inconsistent.  Every  event  which  actually  transpires  has  its 
appropriate  relation  and  place  in  the  vast  complication  of  circum- 
stances, of  which  the  affairs  of  men  consist ;  it  owes  its  origin  to 
those  which  have  preceded  it ;  it  is  intimately  connected  with  all 
others  which  occur  at  the  same  time  and  place,  and  often  witb 

1  1  Stark.  Evid.  471,  note. 

s  Abercrombie  on  the  Intellectual  Powersi  part  2,  §  8,  p.  71. 
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those  of  remote  regions ;  and,  in  its  turn,  it  gives  birth  to  a  thou- 
sand others  which  succeed.^  In  all  this,  there  is  perfect  harmony; 
so  that  it  is  hardly  possible  to  invent  a  story  which,  if  closely  com- 
pared with  all  the  actual  contemporaneous  occurrences,  may  not 
be  shown  to  be  false.  From  these  causes,  minds,  deeply  imbued 
with  science,  or  enlarged  by  long  and  matured  experience,  and 
close  observation  of  the  conduct  and  affairs  of  men,  may,  with  a 
rapidity  and  certainty  approaching  to  intuition,  perceive  the  ele- 
ments of  truth  or  falsehood  in  the  face  itself  of  the  narrative, 
without  any  regard  to  the  narrator.  Thus,  Archimedes  might 
have  believed  an  account  of  the  invention  and  wonderful  powers  of 
the  steam-engine,  which  his  unlearned  countrymen  would  have 
rejected  as  incredible ;  and  an  experienced  judge  may  instantly 
discover  the  falsehood  of  a  witness,  whose  story  an  inexperienced 
jury  might  be  inclined  to  believe.  But  though  the  mind,  in  these 
cases,  seems  to  have  acquired  a  new  power,  it  is  properly  to  be 
referred  only  to  experience  and  observation. 

§  18.  Direct  and  olrousistantial  avidanoe.  In  trials  of  fact,  it 
will  generally  be  found  that  the<  factum  probandum  is  either 
directly  attested  by  thos^  who  speak  from  their  own  actual  and 
personal  knowledge  of  its  existence,  or  it  is  to  be  inferred  from 
other  facts,  satisfactorily  proved.  In  the  former  case,  the  truth 
rests  upon  the  second  ground  before  mentioned,  namely,  our  faith 
in  human  veracity,  sanctioned  by  experience.  In  the  latter  case, 
it  rests  on  the  same  ground,  with  the  addition  of  tlie  experienced 
connection  between  the  collateral  facts  thus  proved  and  the  fact 
which  is  in  controversy ;  constituting  the  third  basis  of  evidence 
before  stated.  The  facts  proved  are,  in  both  cases,  directly  at- 
tested. In  the  former  case,  the  proof  applies  immediately  to  the 
factum  probandum^  without  any  intervening  process,  and  it  is 
therefore  called  direct  or  positive  testimony.  In  the  latter  case, 
as  the  proof  applies  inmiediately  to  collateral  facts,  supposed  to 
have  a  connection,  near  or  remote,  with  the  fact  in  controversy, 
it  is  termed  circumstatUial ;  and  sometimes,  but  not  with  entire 
accuracy,  presumptive.  Thus,  if  a  witness  testifies  that  he  saw 
A  inflict  a  mortal  wound  on  B,  of  which  he  instantly  died ;  this 
is  a  case  of  direct  evidence ;  and,  giving  to  the  witness  the  credit 
to  which  men  are  generally  entitled,  the  crime  is  satisfactorily 
proved.    If  a  witness  testifies  that  a  deceased  person,  was  shot 

1  1  stark  Eyid.  496. 
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with  a  pistol,  and  the  wadding  is  found  to  be  part  of  a  letter 
addressed  to  the  prisoner,  the  residue  of  wliich  is  discovered  in 
his  pocket :  here  the  facts  themselves  are  directly  attested ;  but 
the  evidence  thej  afford  is  termed  circumstantial;  and  from  these 
facts,  if  unexplained  by  the  prisoner,  the  jury  may,  or  may  not, 
deduce^  or  infer^  or  presume  his  guilt,  according  as  they  are  satis- 
fied, or  not,  of  the  natural  connection  between  similar  facts,  and 
the  guilt  of  the  person  thus  connected  with  them.  In  both  cases, 
the  veracity  of  the  witness  is  presumed,  in  the  absence  of  proof 
to  the  contrary ;  but  in  the  latter  case  there  is  an  additional  pro- 
sumption  or  inference,  founded  on  the  known  usual  connection 
between  the  facts  proved,  and  the  guilt  of  the  party  implicated. 
This  operation  of  the  mind,  which  is  more  complex  and  difficult 
in  the  latter  case,  has  caused  the  evidence  afforded  by  circum- 
stances  to  be  termed  presumptive  evidence ;  though,  in  truth,  the 
operation  is  similar  in  both  cases,  (a) 


{a)  For  in  every  case  the  jury  are  re-  botight  the  stock,  the  evidence  showed  that 
quired  to  make  one  inference,  at  least,  the  company  had  made  certain  false  state- 
viz.,  that  the  proposition  which  the  wit-  meuts  in  its  certificate  of  oi*ganization. 
ness  has  stated  is  true.  Thus,  if  the  The  plaintiff's  counsel  contend^  that  the 
question  is,  whether  A  stole  a  horse  and  jury  might  presume  that  the  plaintiff  had 
a  witness  deposes  that  A  was  found  in  seen  this  certificate,  and  also  presume 
possession  of  it  the  night  after  it  was  that  he  relied  on  its  statements  w^ben  he 
missed,  the  evidence  in  the  case  is  the  bought  the  stock.  The  Court,  however, 
statement  of  the  witness,  and  the  jury  hela  that  the  inference  could  not  be  sup- 
infers  from  that  statement  tliat  the  horse  ported,  saying,  ''Not  a  word  of  testimony 
was  so  found.  Or  if  the  question  is,  appears  to  have  been  given  by  the  plain- 
whether  A  killed  B,  and  a  witness  deposes  tiff  to  show  that  he  was  induced  to  pur- 
that  he  saw  A  give  B  a  violent  blow  with  chase  any  stock  in  the  Olive  Branch  OU 
a  club,  and  B  fall  dead  at  A's  feet,  the  Company  by  direct  representation  true  or 
jury  infers  from  the  evidence,  viz.,  the  untrue,  bv  any  person.  This  essential  is 
statement  of  the  witness,  that  the  allega-  attempted  to  be  supplied  with  presump- 
tions in  the  indictment  which  correspond  tions,  one  to  stand  as  a  postulate  and  the 
to  that  statement  are  true.  Stephen,  other  as  the  inference.  This  is  not  admis- 
General  View  of  Criminal  Law,  c.  viL  sible."  McAle<>.r  v.  McMurray,  68  Pa.  St. 
§  iii.  ;  Cora,  v,  Harman,  4  Pa.  St.  269 ;  126.  So,  in  Wheelton  v.  Hardisty,  8  El. 
Appleton,  C.  J.,  in  Read's  Case,  Sup.  k  Bl.  282,  it  was  held  that  the  fact  that 
Ct.  Me.  1874,  1  Cent.  L.  J.  219.  jCir-  an  insurance  company  published  a  pro- 
cumstantial  evidence  depends  for  its  ad-  spectus  containing  representations  that 
missibility  upon  two  elements :  —  the  policies  would  be  voidable  only  for 

1.  There  must  be  some  fact  or  facts  fraud  was  not  evidence  that  the  plaintiff 

proved  by  direct  evidence,  just  as  any  oth-  had  seen  the  prospectus  and  had  relied  on 

er  facts  in  the  case  are  proved,  upon  which  it    in    making    his    insurance.       So,   in 

the  inference  is  to  be  biued.    No  inference,  Douglass  v,  Mitchell's  Executor,  85  Pa. 

therefore,  which  is  itself  based  upon  an-  St.  440,  it  was  held,  that  when  fraud  is 

other  inference  will  be  admitted  as  circum-  to  be  inferred  from  certain  facts,  those 

stantial  evidence.    Thus,  when  an  action  facts  must  be  established  by  direct  evi- 

for  deceit  was  brousht,  and  the  plaintiff  dence  and  must  not  be  Uiemselves  infer- 

alleged  that  the  defendant,  an  oil-mining  ences   from    other  facts.      To  the  same 

company,  made  certain  false  repreaenta-  effect  are  Manning  v,  John  Hancock  In- 

tions  as  to  the  value  of  its  stock,  and  the  surance  Company,  100  U.  S.  698  ;  United 

plaintiff,  relying  on  these  representations,  States  v.  Boss,  92  U.  S.  281 ;  Tanner  v. 
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§  13  a.  Dagreas  of  oironmstaatlal  evidanoe.  Circumstantial  evi- 
dence is  of  two  kinds,  namely,  certain^  or  that  from  which  the 
conclusion  in  question  necesiarily  follows ;  and  uncertain^  or  that 
from  which  the  conclusion  does  not  necessarily  follow,  but  is 
probable  only,  and  is  obtained  by  process  of  reasoning.  Thus,  if 
the  body  of  a  person  of  mature  age  is  found  dead,  with  a  recent 

HngbeB,  53  Pa.  St.  289 ;  Philadelphia,  eWdenee  when  it  is  opposed  to  direct  evi- 

&c.  R.  R.  Co.  V,  Henrice,  92  Pa.  St.  481 ;  dence.    There  is  no  sort  of  difference  in 

Starkie,  £vid.  p.  80.  the  kind  of  probative  force  of  the  diiferent 

The  degree  of  proof,  moreover,  rec^nired  kinds  of  evidence,  whether  the  comperison 

for  the  circumstances  on  which  the  ufer-  is  made  between  weak  cases  or  strong  oues. 

ence  is  based,  has  been  said  to  be  the  same  Stephen,  General  View  of  Criminal  Law, 

as  would  be  required  for  direct  evidence,  pp.  273,  274.    The  juiy  are  at  liberty  to 

&  ^.  in  a  criminal  case  such  circumstances  believe  whatever  evidence  seems  to  tnem 

must  be  proved  beyond  a  reasonable  doubt,  credible   (People  v.  Morrow,   9  Pac.   C. 

People  V.  Ah  Chung;  64  Cal.  898.  .  L.   J.   99) ;   and  the  circumstantial  evi- 

2.  The  inference  which  is  based  upon  dence  may  outweigh  the  direct  evidence. 
the  facts  so  proved  must  be  a  clear  and  Bowie  v.  Maddox,  29  Ga.  285.  Cf.  Kid- 
strong  logical  inference,  an  open  and  ley's  Adm'rs  v.  Bidley,  1  Coldw.  (Tenn.) 
visible  connection  between  the  facts  proved  823.  The  single  restriction  put  upon  the 
and  the  proposition  to  be  proved.  It  lies  jury  by  the  law  in  regard  to  their  verdict, 
entirely  wituin  the  province  of  the  Court  is  the  one  which  governs  also  cases  of 
to  decide  whether  the  inference  is  of  such  direct  testimony  and  is  that,  (1)  in  civil 
a  character,  and  upon  its  decision  the  ad-  cases  their  verdict  should  not  be  for  the 
missibility  of  the  facts  oifered  depends.  No  party  on  whom  lies  the  burden  of  proof 
rule  can  be  laid  down  on  this  subject,  and  unless  the  preponderance  of  the  eviaence 
the  Courts  will  decide  each  case  on  its  is  in  his  favor ;  and  (2)  in  criminal  cases 
own  circumstances,  guided  by  the  prin-  they  must  not  convict  unless  they  are  con- 
ciple  that  the  law  does  not  permit  a  deci-  vinced  of  the  guilt  of  the  accused  beyoud 
sion  to  be  made  on  remote  inferences,  or  a  reasonable  doubt.  See  tn/ra,  §  13  a, 
on  such  evidence  that  the  verdict  of  the  note  a. 

jury  would  be  a  "mere  guess."    Manning  For  observations  on  the  weight  of  cir- 

V.  Insurance  Company,   100  U.  S.  693 ;  cumstantial    evidence,    see    Best,    £vid. 

Douglass  V,   Mitchell,   85  Pa.   St.   440 ;  §  289 ;  Starkie,  Evid.  853  ;  Belhaven  & 

Simms  v.  State,  10  Tex.  App.  181  ;  Dur-  Stenton    Peerage,   L.   K.    1  App.   Cases, 

rett  V.  State,  62  Ala.  484.    Cf.  Crusell's  278,  per  Lord  ChanctfUor.    And  see  th% 

Case,  14  Wall.  (U.  S.)  1 ;   Best,   Evid.  chaige  of  Appleton,  C.  J.,  in  Read's  Case, 

§  95.  1  Cent.  Law  Joum.  219.     The  compara- 

As  regards  the  weight  of  such  evidence  tive  value  of  circumstantial  evidence  in 

when  admitted,  this  question  is  left,  with  ^neral  is  well  summed  up  in  the  foUow- 

one  restriction,  entirely  to  the  jury,  just  as  ing  paraoraph  : — 

the  question  of  the  weight  of  direct  testi-  ''  Pernaps  strong  circumstantial  evi- 
mony  is  left  to  them.  The  jury  are  not  dence,  in  cases  of  crimes  committed  for 
bound  to  believe  any  witness,  nor  are  they  the  most  part  in  secret,  is  the  most  satis- 
bound  to  be  convinced  by  any  given  factory  of  any  from  which  to  draw  the 
amount  of  circumstantial  evidence.  No  conclusion  of  guilt ;  for  men  may  be  ee» 
doubt  there  are  reasons  why  certain  kinds  duced  to  peijury  by  many  base  motives, 
or  amounts  of  circumstantial  evidence  vary  to  which  the  secret  nature  of  the  ofifence 
greatly  in  probative  force,  but  there  is  no  may  sometimes  afford  a  temptation  ;  but 
rule  of  law  requiring  a  jury  to  convict  on  it  can  scarcely  happen  that  many  circum- 
the  stronffer  evidence,  or  to  acquit  on  the  stances,  especially  if  they  be  such  over 
weaker.  The  whole  subject  is  left  entirely  which  the  accuser  could  have  no  control, 
in  thenr  hands.  Stephen,  General  View  of  forming  altogether  the  links  of  a  transac- 
Criminal  Law,  pp.  249,  251 ;  Rea  «.  tion,  should  all  unfortunately  concur  to 
State,  8  Lea  (Tenn.)>  856 ;  State  v.  Nor-  fix  the  presumption  of  guilt  on  an  individ- 
wood,  74  N.  C.  247.  Neither  is  there  nal;  and  yet  such  a  conclusion  be  errone- 
any  rule  of  law  in  regard  to  the  weight  to  ous."  1  East,  P.  C.  c.  5,  §  9. 
be  given  by  the  jury  to  ciicamstontial 
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mortal  wound,  and  the  mark  of  a  bloodj  l^t  hand  is  upon  the 
left  arm,  it  may  well  be  concluded  that  the  person  once  lived,  and 
that  another  person  was  present  at  or  since  the  time  when  the 
wound  was  inflicted.  So  far  the  conclusion  is  certain ;  and  the 
jury  would  be  bound  by  their  oaths  to  find  accordingly.  But 
whether  the  death  was  caused  by  suicide  or  by  murder,  and 
whether  the  mark  of  the  bloody  hand  was  that  of  the  assassin,  or 
of  a  friend  who  attempted,  though  too  late,  to  afford  relief,  or  to 
prevent  the  crime,  is  a  conclusion  which  does  not  necessarily 
follow  from  the  facts  proved,  but  is  obtained,  from  these  and 
other  circmnstances,  by  probable  deduction.  The  conclusion,  in 
the  latter  case,  may  be  more  or  less  satisfactory  or  stringent,  ac- 
cording to  the  circumstances.  In  civil  cases,  where  the  mischief 
of  an  erroneous  conclusion  is  not  deemed  remediless,  it  is  not 
necessary  that  the  minds  of  the  jurors  be  freed  from  all  doubt ;  it 
is  their  duty  to  decide  in  favor  of  the  party  on  whose  side  the 
weight  of  evidence  preponderates,  and  according  to  the  reasonable 
probability  of  truth.  But  in  criminal  cases,  because  of  the  more 
serious  and  irreparable  nature  of  the  consequences  of  a  wrong 
decision,  the  jurors  are  required  to  be  satisfied,  beyond  any  rea- 
sonable doubt,  of  the  guilt  of  the  accused,  or  it  is  their  duty  to 
acquit  him ;  the  charge  not  being  proved  by  that  higher  degree 
of  evidence  which  the  law  demands,  (a)     In  civil  cases,  it  is  suf- 

(a)  The  phrase  "  reasonable  donbt,"  as  be  satisfied  of  the  defendant's  guilt  beyond 

it  is  used  in  criminal  cases,  and  the  gen-  a    reasonable  doubt.      Miles    v.   United 

eral  charge  of  the  court  on  this  point,  has  States,  103  U.  S.  804  ;  Com.  v.  Costley, 

'been  the  subject  of  much  discussion.    The  118  Mass.  1  ;  Com.  v.  Hanuan,  i  Pa.  St. 

general  test  of  the  sufficiency  of  circum-  269,  274 ;  Reg.  v.  White,  4  F.  &  F.  383, 

stantial  evidence  is  this:    **In  order  to  and  note.     Proof  to  a  "moral  certaiiitT" 

justify  the  inference  of  legal  guilt  from  is  an  equivalent  phrsse  with  proof  "be- 

circumstantial  evidence,  the  existence  of  vond  a  reasonable  doubt."    Com.  v.  Cost- 

the  inculpatory  facts  must  be  absolutely  ley,  supra.     In  this  case.   Gray,  C.  J., 

incompatible  with  the  innocence  of  the  says:  "Proof 'beyond  a  reasonable  doubt' 

accused,    and   incapable    of   explanation  is  not  beyond  all  possible  or  imaginary 

upon    any    other   reasonable    hypothesis  doubt,  but  such  proof  as  predndes  every 

than  that  of  his  guilt."    Wills,'  Circum-  reasonable  hypothesis,  except  that  which 

stantial  Evidence,  p.  149.     But  the  law  it  tends  to  support     It  is   proof  to  a 

does  not  attempt  to  teU  the  juror  what  'moral  certainty,'  as  distinguished  from 

amount  or  kind  of  evidence  oueht  to  pro-  an  absolute  certainty.    As  appUed  to  a 

duce  such  a  belief  in  his  mind,  nor  what  judicial  trial  for  crime,  the  two  phTases 

kind  of  doubt  is  reasonable.    To  do  so,  to  are  synonymous  and  equivalent,  each  has 

try  to  give  a  specific  meaning  to  the  word  been  used  by  eminent  judges  to  explain 

"reasonable'*  is,  in  the  vivid  words  of  the  other,  and  each  signifies  such  proof 

Sir  Fitz-Jaroes  Stephen,  "  trying  to  count  as  satisfies  the  judgment  and  consciences 

what  is  not  number,  and  to  measure  what  of  the  jury,  as  reasonable  men,  and  apply- 

is  not  space."    General  View  of  Criminal  ing  their  reason  to  the  evidence  before 

Law,  p.  262 ;  MUes  v.  United  States,  108  them,  that  the  crime  chai^ged  has  been 

U.  S.  804,  p.  812.     The  ordinary  wording  committed  by  the  defendant,  and  so  satis- 

of  the  instruction  is,  that  the  jury  should  fies  them  as  to  leave  no  other  reasonable 
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ficient  if  the  eyidence,  on  the  whole,  agrees  with  and  supports 
the  hypothesis  which  it  is  adduced  to  prove;  but  in  criminal 
cases  it  must  exclude  every  other  hypothesis  but  that  of  the  guilt 
of  the  party,  (a)  In  both  cases^  a  verdict  may  well  be  founded 
on  circumstances  alone ;  and  these  often  lead  to  a  conclusion  far 
more  satisfactory  than  direct  evidence  can  produce.^ 

1  See  Bodine'e  Case,  in  the  New  York  Legal  Observer,  vol.  ir,  pp.  89,  95,  where 
the  nature  and  Talue  of  this  Mud  of  eyidence  are  fuUy  diecusfied.  See  iitfra^  {(  44-48. 
And  nee  Oonunon wealth  v.  Webster,  6  Gush.  296,  810-^19. 

conclnsion  possible.*'    See  post,  toL  iiL  Robinson  v.  Randall,  82  111.  521 ;  Bissell 

f  29 ;  Territory  v.  Owings,  8  Montana,  «.  West,  85  Ind.  54  ;  Schmidt  v.  New 

187  ;  Mickle  «.  State,  27  Ala.  20 ;  Faulk  York,  kc  Ins.  Co.,  1  Gray  (Mass.),  529  ; 

V.  State,  52  Ala.  415  ;  Beayers  v.  State,  58  Gordon  v.  Parmelee,  15  Id.  418  ;  Burr  v. 

Ind.  580 ;  SUte  «.  Maxwell,  42  Iowa,  208  ;  WiUson,  22  Minn.  206. 
Alicheri  v.  State,  25  Miss.  584  ;  Browning         But  the  rule  requiring  proof  beyond  a 

V.  State,  88  Id.  47 ;  James  «.  State,  45  reasonable  doubt  is  stul  held  in    some 

Id.   572;    Black  9.   State,!  Tex.  App.  cases.    Barton  v.  Thompson,  46  Iowa,  80 ; 

868.  Mott  V.  Dawson,  ib.  588  ;  Polston  v.  See, 

(a)  There  seems  to  be  at  the  present  54  Mo.  291.    The  cases  in  which  such  ex 


time  no  exception  in  the  United  States  to  ceptions  haye  been  most  strongly  niged  are 
the  two  rules,  (1)  that  in  criminal  cases  pleas  of  wilful  burning  in  insurance  cases 
the  jury  roust  oe  satisfied  beyond  a  rea-     {aeepost,  yol.  ii.  {  408),  and  in  libel  cases 


the  two  rules,  (1)  that  in  criminal  cases     pleas  of  wilful  burning  in  insurance  cases 

oe  satisfied  beyond  a  rea-     {aeepost,  yol.  ii.  {        ' 
sonable  doubt,  by  tlie  proof^  and  (2)  that     for  accusations  of  crime,  where  the  pleas 


in  ciyil  cases  they  may  decide  upon  the  assert  the  truth  of  such  accusation.    See 

mere   preponderance    of   eyidenoe.     The  post,  yol.  ii  §  426.     In  England  the  rule 

rule  that  when  a  criminal  act  is  alleged  is,  that  the  jury  must  be  satisfied  of  the 

in  a  civil  suit,  the  proof  of  the  criminal  commission  of  a  crime  beyond  a  reasona- 

act  must  satisfy  the  jury  beyond  a  reason-  ble  doubt,  if  the  fact  of  the  commission 

able  doubt,  has  now  been  abandoned  in  is  directly  in  issue,  whether  the  question 

most  States,  and  the  same  rule  applied  to  arises  in  a  dvil  or  a  criminal  case,  and  the 

these  as  to  other  civil  cases.     Ellis  v,  burden  of  proving  that  any  person  has  com- 

Buz7.ell,  60  Me.  209  ;  Weston  v.  Gravlin,  mitted  a  crime  or  wrongful  act  is  always  on 

49  Vt  507  ;  Munson  v.  Atwood,  80  Conn,  the  person  who  asserts  such  commission. 

102 ;  Jones  v.  Greaves,  26  Ohio  St  2 ;  Steplien,  Dig.  Evid.  art.  94. 
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CHAPTER  IV. 

OF  PRESUMPnYE  EVIDENCE. 

§  14.  Sevaral  IdncUi  of  prMamptions.  The  general  head  of 
Presumptive  Evidence  is  usually  divided  into  two  branches; 
namely,  presumptions  of  law  and  presumptions  of  fact.  Pbesump> 
TiONS  OF  Law  consist  of  those  rules  which,  in  certain  cases,  either 
forbid  or  dispense  with  any  ulterior  inquiry.  They  are  founded, 
either  upon  the  first  principles  of  justice ;  or  the  laws  of  nature ; 
or  the  experienced  course  of  human  conduct  and  affairs,  and  the 
connection  usually  found  to  exist  between  certain  things.  The 
general  doctrines  of  presumptive  evidence  are  not  therefore  pe- 
culiar to  municipal  law,  but  are  shared  by  it  in  common  with 
other  departments  of  science.  Thus,  the  presumption  of  a  ma- 
licious intent  to  kill,  from  the  deliberate  use  of  a  deadly  weapon, 
and  the  presumption  of  aquatic  habits  in  an  animal  found  with 
webbed  feet,  belong  to  the  same  philosophy ;  differing  only  in  the 
instance,  and  not  in  the  principle,  of  its  application.  The  one 
fact  being  proved  or  ascertained,  the  other,  its  uniform  concomi- 
tant, is  universally  and  safely  presumed.  It  is  this  uniformly 
experienced  connection  which  leads  to  its  recognition  by  the  law 
without  other  proof ;  the  presumption,  however,  having  more  or 
less  force,  in  proportion  to  the  universality  of  the  experience. 
And  this  has  led  to  the  distribution  of  presumptions  of  law  into 
two  classes ;  namely,  conclusive  and  disputable. 

§  15.  Conoiusive  presumptlonB.  Conclusive^  or,  as  they  are  else- 
where termed,  imperative,  or  absolute  presumptions  of  law,  are 
rules  determining  the  quantity  of  evidence  requisite  for  the  support 
of  any  particular  averment,  which  is  not  permitted  to  be  overcome 
by  any  proof  that  the  fact  is  otherwise.  They  consist  chiefly  of 
those  cases  in  which  the  long-experienced  connection,  before 
alluded  to,  has  been  found  so  general  and  uniform  as  to  render 
it  expedient  for  the  common  good,  that  this  connection  should 
be  taken  to  be  inseparable  and  universal.  They  have  been 
adopted  by  common  consent,  from  motives  of  public  policy,  for 
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the  sake  of  greater  certamtj,  and  the  promotion  of  peace  and 
quiet  in  the  commonitj;  and  therefore  it  is,  that  all  corrobo* 
rating  evidence  ifl  dispensed  with,  and  all  opposing  evidence  is 
forbidden.^ 

§  16.  By  statate.  Sometimes  this  common  consent  is  expressly 
declared,  through  the  medium  of  the  legislature,  in  statute8.  Thus, 
by  the  statutes  of  limitation,  where  a  debt  has  been  created  by 
simple  contract,  and  has  not  been  distinctly  recognized,  within 
six  years,  as  a  subsisting  obligation,  no  action  can  be  maintained 
to  recover  it;  that  is,  it  is  conclusively  presumed  to  have  been 
paid.  A  trespass,  after  the  lapse  of  the  same  period,  is,  in  like 
manner,  conclusively  presumed  to  have  been  satisfied.  So  the 
possession  of  land,  for  the  length  of  time  mentioned  in  the  stat- 
utes of  limitation,  under  a  claim  of  absolute  title  and  ownership, 
constitutes,  against  all  persons  but  the  sovereign,  a  conclusive 
presumption  of  a  valid  grant.^ 

§  17.  By  the  oommon  law.  In  other  cases,  the  common  consent, 
by  which  this  class  of  legal  presumptions  is  established,  is  declared 
through  the  medium  of  the  judicial  tribunals,  it  being  the  common 
law  of  the  land ;  both  being  alike  respected,  as  authoritative  declar 
rations  of  an  imperative  rule  of  law,  against  the  operation  of  which 
no  averment  or  evidence  is  received.  Thus,  the  uninterrupted 
enjoyment  of  an  incorporeal  hereditament,  for  a  period  beyond 
the  memory  of  man,  is  held  to  furnish  a  conclusive  presumption 
of  a  prior  grant  of  that  which  has  been  so  enjoyed.     This  is 

^  The  premiinption  of  the  Roman  Law  ia  defined  to  be,  —  "Coxgeotura,  ducta  ab 
60,  quod  nt  plurimum  fit.  £a  conjectura  vel  a  lege  inducitur,  vel  a  Judiee.  Qa»  ab 
ipsa  lege  indacitur,  rel  ita  oomparata,  ut  probationem  contrarii  hand  admittat ;  vel  ut 
eadem  poesit  elidi.  Friorem  doctorea  prcBtumplionem  juris  xt  de  ju&e,  posteriorem 
prcetumptionem  Juris,  adpeUant.  Que  a  Judiee  indicitur  ooiyectara,  praaumpiio 
HOMiNis  Tocari  solet ;  et  semper  admittit  probationem  contrarii,  qnamyis,  si  alicigos 
momenti  sit,  probandi  onere  relevet."  Hein.  ad  Pand.,  pars  4,  §  124.  Of  the  former, 
answering  to  our  conclusive  presumption,  Mascardus  obexes,  —  **  Super  hac  preesump- 
tione  lex  finnum  sancit  jus,  et  earn  pro  veriteUe,  habet"  De  Probationibus,  vol.  i. 
qusest.  X.  48.  An  exception  to  the  general  conclusiveness  of  this  class  of  presumptions 
is  allowed  in  the  case  of  admissions  in  JudiciOf  which  will  be  hereafter  mentioned. 
See  in/ra,  {f  169,  186,  205,  206. 

*  This  period  has  been  limited  differently,  at  different  times  ;  but,  for  the  last  fifty 
years,  it  has  been  shortened  at  succeeding  revisions  of  the  law,  both  in  England  and 
the  United  States.  By  Stat  8  &  4  Wm.  IV.  c  27,  all  real  actions  are  barred  after 
twenty  years  from  the  time  when  the  right  of  action  accrued.  And  this  period  is 
adopted  in  most  of  the  United  States,  though  in  some  of  the  States  it  is  reduced  to 
seven  years,  while  in  others  it  is  prolonged  to  fifty.  See  8  Cruise's  Dig.  tit.  81,  c.  2, 
the  synopsis  of  Limitations  at  the  end  of  the  chapter  (Qreenleafs  ed.).  See  also  4 
Kent,  Comm.  188,  note  (a).  The  same  period  in  reeard  to  the  title  to  real  property, 
or,  as  some  construe  it,  only  to  the  profita  of  the  land,  is  adopted  in  the  Hindu  Law. 
See  Macnaghten's  Elementa  of  Hindu  Law,  yoL  L  p.  201. 
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termed  a  title  by  pFescription.^  (a)  If  this  enjoyment  has  been 
not  only  uninterrupted,  but  exclusive  and  adverse  in  its  character, 
for  the  period  of  twenty  years,  this  also  has  been  held,  at  common 
law,  as  a  conclusive  presumption  of  title.'  There  is  no  difference, 
in  principle,  whether  the  subject  be  a  corporeal  or  an  incorporeal 
hereditament;  a  grant  of  land  may  as  well  be  presumed  as  a 
grant  of  a  fishery,  or  a  common,  or  a  way.'  But,  in  regard  to 
the  effect  of  possession  alone  for  a  period  of  time,  unaccompa- 
nied by  other  evidence,  as  affording  a  presumption  of  title,  a 
difference  is  introduced,  by  reason  of  the  statute  of  limitations, 
between  corporeal  subjects,  such  as  lands  and  tenements,  and 
things  incorporeal ;  and  it  has  been  held,  that  a  grant  of  lands, 
conferring  an  entire  title,  cannot  be  presumed  from  mere  posses- 
sion alone,  for  any  length  of  time  short  of  that  prescribed  by  the 
statute  of  limitations.  The  reason  is,  that,  with  respect  to  cor* 
poreal  hereditaments,  the  statute  has  made  all  the  provisions 
which  the  law  deems  necessary  for  quieting  possessions  ;  and  has 
thereby  taken  these  cases  out  of  the  operation  of  the  common 

^  8  Cnu8e*8  Dig.  430,  481  (Greenleafs  ed. ).  '*  Pneacriptio  est  tituliu,  ex  nfia  et  tem- 
pore substantiam  capiens,  ab  authoritate  legia."  Co.  Litt.  118  a.  What  length  of  time 
constitutes  this  period  of  legal  memory  has  been  much  discussed  among  lawyers.  In 
this  country,  the  courts  are  inclined  to  adopt  the  periods  mentioned  in  the  statutes  of 
limitation,  in  all  cases  analogous  in  principle.  Coolidge  v.  Learned,  8  Pick.  504 ; 
Melvin  v.  Whiting,  10  Pick.  295  ;  Ricard  v.  Williams,  7  Wheat.  110.  In  England,  it 
is  settled  by  Stat.  2  &  8  Wm.  IV.  c.  71,  by  which  the  period  of  legal  memory  has  been 
limited  as  follows  :  lu  cases  of  rights  of  common  or  other  benefits  arising  out  of  lands, 
except  tithes,  rents,  and  services,  prima  fade  to  thirty  years ;  and  conclusively  to 
sixty  years,  unless  proved  to  have  been  held  by  consent,  expressed  by  deed  or  other 
writing  ;  in  cases  of  aquatic  rights,  ways,  and  other  easements,  prima  facie  to  twenty 
years ;  and  conclusively  to  forty  years,  unless  pibved  in  like  manner,  by  written 
evidence,  to  have  been  enjoyed  oy  consent  of  the  owner ;  and,  in  cases  of  lights,  con- 
clusively to  twenty  years,  unless  proved  in  like  manner,  to  have  been  enjoyed  by 
consent.  In  the  Roman  Law,  prescriptions  were  of  two  kinds,  —  eMnetive  and 
acquisitive.  The  former  referred  to  rights  of  action,  which,  for  the  most  part,  were 
barred  by  the  lapse  of  thirty  years,  "nie  latter  had  regard  to  the  mode  of  acquiring 
property  by  long  and  uninterrupted  possession  ;  and  this,  in  the  case  of  immovable  or 
real  property,  was  limited,  inter  prcBaBulea,  to  ten  years,  and,  inter  absenles,  to  twenty 
years.  The  student  will  find  this  doctrine  fuUy  discussed  in  Mackeldey's  Compendium 
of  Modem  Civil  Law,  voL  i  pp.  200-205,  290,  et  aeq.  (Amer.  ed.)  with  the  learned 
notes  of  I>r.  Kaufman.    See  also  Novel.  119,  c.  7,  8. 

*  Tyler  v.  Wilkinson,  4  Mason,  397,  402 ;  Ingraham  «.  Hutchinson,  2  Conn.  684  ; 
Bealey  «.  Shaw,  6  East,  208,  215  ;  Wright  v,  Howard,  1  Sim.  k  Stu.  190,  208  ;  Strick- 
ler  V.  Todd,  10  Setg.  &  Rawle,  68,  69  ;  Balston  v,  Bensted,  1  Campb.  463,  465 ;  Daniel 
V,  North,  11  East,  871  ;  Sherwood  v.  Burr,  4  Day,  244  ;  Tinkham  «.  Arnold,  8  Greenl. 
120  ;  Hill  V,  Crosby,  2  Pick.  466.  See  Best  on  Presumptions,  p.  108,  n.  (ro) ;  Bolivar 
Manuf.  Co.  v,  Neponset  Manuf.  Co.,  16  Pick.  241.  See  also  pint,  voL  IL  $§  587-646, 
tit.  Prescription. 

*  Ricard  «.  Williams,  7  Wheat.  109 ;  Prop'is  of  Brattle-Street  Church  v.  Bullatd, 
2  Met.  368. 

(a)  See  tHaopod,  toL  IL  |§  687-^546. 
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law.  The  possession  of  lands,  however,  for  a  shorter  period, 
when  coupled  with  other  circumstances  indicative  of  ownership, 
may  justify  a  jury  in  finding  a  grant ;  but  such  cases  do  not  fall 
within  this  class  of  presumptions.^ 

§  18.  Vataral  oonseqnenoas  Intended.  Thus,  also,  a  sane  man 
it  conclusively  presumed  to  contemplate  the  natural  and  probable 
consequences  of  his  own  acts  ;  and,  therefore,  the  intent  to  murder 
is  conclusively  inferred  from  the  deliberate  use  of  a  deadly 
wea^n.'  (a)    So  the  deliberate  publication  of  calumny,  which  the 

1  Sumner  v.  Child,  2  Conn.  607,  628-682,  per  Gould,  J. ;  Clark  v.  Faunce,  4  Pick. 
245. 

s  1  RusB.  on  Crimes,  658-660 ;  Hex  v.  Dixon,  8  M.  &  S.  15  ;  1  Hale,  P.  C.  440, 
441 ;  BrittoD,  50,  {  6.  But  if  death  does  not  ensue  till  a  year  and  a  day  (that  is,  a  full 
year)  after  the  stroke,  it  is  conclusively  presumed  that  the  stroke  was  not  the  sole 
cause  of  the  death,  and  it  is  not  murder.  4  Bl.  Comm.  197  ;  Glassford  on  Evid.  592. 
The  doctrine  of  presumptive  evidence  was  familiar  to  the  Mosaic  Code,  even  to  the 
letter  of  the  principle  stated  in  the  text  Thus,  it  ii  laid  down  in  regard  to  the 
manslayer,  that  *'ir he  smite  him  with  an  instrument  ofiron^  so  that  he  die  ;"  or,  "if 
he  smite  him  with  throwing  a  atone  wherewUh  he  may  die,  and  he  die  ; "  or,  "if  he 
smite  him  with  a  huTid-toeapon  of  steel  wherewUJt,  he  may  die,  and  he  die,  he  is  a 
murderer."  See  Numh.  xxxv.  16,  17.  Here,  every  instrument  of  iron  is  conclusively 
taken  to  he  a  deadly  weapon  ;  and  the  use  of  any  such  weapon  raises  a  condusive  pre- 
sumption of  malice.  The  same  presumption  arose  from  lying  iu  amhuth^  and  thence 
destroying  another.  Id.  v.  20.  But,  m  other  cases,  the  existence  of  malice  was  to 
be  proved,  as  one  of  the  facts  in  the  case  ;  and,  in  the  absence  of  malice,  the  offence 
was  reduced  to  the  degree  of  manslaughter,  as  at  the  common  law.  Id.  v.  22,  28. 
This  very  reasonable  distinction  seems  to  have  been  unknown  to  the  Geutoo  Code, 
which  demands  life  for  life  in  all  cases,  except  whei«  the  culprit  is  a  Brahmin.  *  *  If  a 
man  deprives  another  of  life,  the  magistrate  shall  deprive  that  person  of  life."  Hal- 
bed's  Gentoo  Laws,  book  16,  §  1,  p.  283.  Formerly,  if  the  mother  oi  an  illegitimate 
child,  recently  bom  and  found  dead,  concealed  the  fact  of  its  birth  and  death,  it  was 
conclusively  presumed  that  she  murdered  it.  Stat.  21  Jac.  I.  c.  87  ;  probably  copied 
from  a  similar  edict  oi  Hen.  II.  of  France,  cited  by  Domat.  But  this  unreasonable 
and  barbarous  rule  is  now  rescinded,  both  in  England  and  America. 

The  subject  of  implied  malice,  from  the  unexplained  fact  of  killing  with  a  lethal 
weapon  was  fully  discussed  in  Commonwealth  v.  York,  9  Met.  108,  upon  a  difference 
of  opinion  among  the  learned  judges,  and  the  rule  there  laid  down,  in  favor  of  the 
inference,  was  rearmed  in  Coiumonwealth  v.  Webster,  5  Gush.  805. 


(a)  In  Com.  v.  Hawkins,  8  Gray(Mass.), 
468,  Chief  Justice  Sliaw  said  that  the  doc- 
trine of  York's  case  is  that,  where  the 
killing  is  proved  to  have  been  committed 
bv  the  defendant,  and  nothing  further  is 
shown,  the  presnmption  of  law  is  that  it 
was  malicious,  and  an  act  of  murder,  and 
that  it  was  inapplicable  to  a  case  when 
the  drcamstances  attending  the  homicide 
were  fully  shown  by  the  evidence ;  that,  in 
snch  a  case,  the  homicide  being  conceded, 
and  no  excuse  being  shown,  it  was  either 
murder  or  manslaughter,  and  that  the  jury, 
npon  all  the  circumstances,  must  be  satis* 
fied  beyond  a  reasonable  doubt  that  it 
was  done  with  malice,  before  they  conld 
find  the  defendant  guilty  of  murder.    This 


(qualification  of  the  rule  in  York's  Case 
limits  the  application  of  the  rule  Tery 
much,  for  in  very  few  cases  will  the  killing 
bv  the  defendant  be  the  only  thing  shown. 
The  circomstances  in  every  case  will  tend 
to  prove  or  to  disprove  malice,  which  then 
be<K>me8  a  question  of  fact  to  be  decided 
by  the  jury.  This  view  of  the  rule  is 
in  accord  with  Hawthorne  v.  State,  58 
Miss.  778;  State  v.  PatUrson,  45  Vt. 
808 ;  Stote  v.  McDonnell,  82  Id.  491 ; 
Brown  v.  State,  4  Tex.  App.  275  ;  Whart. 
Homicide,  {{  669,  671 ;  SUte  v.  Smith, 
77  K.  C.  488 ;  State  «.  Knight,  48  Me. 
12;  Stokes  v.  People,  58  N.  Y.  164; 
Thomas  v.  People,  67  Id.  218.  Cf. 
Com.    V.   McKie,  1  Gray  (Mass.),    61; 
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publisher  knows  to  be  false,  or  has  no  reason  to  believe  to  be 
true,  raises  a  conclusive  presumption  of  malice.^  (a)  So  the  neg- 
lect of  a  party  to  appear  and  answer  to  process,  legally  commenced 
in  a  court  of  competent  jurisdiction,  he  having  been  duly  served 
therewith  and  summoned,  is  taken  conclusively  against  him  as  a 
confession  of  the  matter  charged.^ 

§  19.  Records  presumed  oorreot.  Conclusive  presumptions  are 
also  made  in  favor  of  judicial  proceedings.  Thus  the  records  of 
a  court  of  justice  are  presumed  to  have  been  correctly  made ;  ^ 
a  party  to  the  record  is  presumed  to  have  been  interested  in  the 
suit ;  *  and  after  verdict,  it  will  be  presumed  that  those  facts, 
without  proof  of  which  the  verdict  could  not  have  been  found, 
were  proved,  though  they  are  not  expressly  and  distinctly  alleged 
in  the  record ;  provided  it  contains  terms  sufficiently  general  to 
comprehend  them  in  fair  and  reasonable  intendment.^  (b)    The 

1  BodweU  V,  Osgood,  3  Pick.  879 ;  Haire  v.  Wilson,  0  B.  &  G.  648 ;  Bex  v.  Shipley, 
4  Doug.  73,  177,  per  Ashhurst,  J. 

*  2  Erekine,  Inst.  780.  Cases  of  this  sort  are  generally  regjalated  by  statutes,  or  by 
the  rules  of  practice  established  by  the  courts ;  but  the  principle  evidently  belongs  to 
a  general  jurisprudence.  So  is  the  Roman  law.  **  Contumacia,  eonim,  qui,  jus  dicenti 
non  obtemperant,  litis  daiuno  coercetur."  Dig.  lib.  42,  tit.  1,  1.  58.  "Si  citatus 
aliquis  non  conipareat,  habetur  pro  consentiente."  Mascard,  de  Prob.  yoL  iiL  p.  253, 
concl.  1159,  n.  26.  See  further  on  this  subject,  infra,  §§  204-211.  The  right  of  the 
party  to  have  notice  of  the  proceedings  against  him,  before  his  non-appearance,  is  taken 
as  a  confession  of  the  matter  alleged,  has  been  distinctly  recognized  in  the  courts  both 
of  England  and  America,  as  a  rule  founded  in  the  first  principles  of  natural  justice,  and 
of  universal  obligation.  Fisher  v.  Lane,  3  Wils.  302,  308,  per  Lee,  C.  J.  ;  The  Mary, 
9  Cranch,  144,  per_Mar8hall,  C.  J. ;  Bradstreet  v.  Neptune  Ins.  Co.,  3  Sumn.  607,  per 
Story,  J. 

s  Reed  v.  Jackson,  1  East,  355.  "Res  jadicata  pro  yeritate  accipitnr."  Dig.  lib. 
50,  tit.  17.  L  207. 

«  Stein  V.  Bowman,  13  Pet  209. 

5  Jackson  v.  Peaked,  1  M.  &  S.  284,  237,  per  Ld.  Ellenboroagh  ;  Stephen  on  PL 
166,  167  (Tyler's  ed.  163,  164) ;  Spiers  v,  Parker,  1  T.  R.  141. 


In  Kentucky  (Farris  v.  Com.,  14  Bush 
(Ky.),  362)  and  Louisiana  (State  v. 
Swayze,  80  La.  An.  Pt.  II.  1323,  State 
V.  Trivas,  32  La.  An.  1086),  it  is  said  that 
there  is  no  such  presumption  as  that  stated 
in  York's  Case.  The  presumption  is  in 
any  event  rebuttable,  however,  and  it  may 
be  that  it  will  be  rebutted  by  the  evidence 
for  the  prosecution.  If  so,  no  evidence 
need  be  put  in  by  the  defendant  on  this 
point.  If  not,  he  must  intixxince  evidence 
to  rebut  the  presumption,  or  it  will  become 
conclusive.  State  v.  Patterson,  and  cases 
supra. 

On  indictments  for  malicious  mischief, 
wilful  ii^'uries,  and  similar  offences,  where 
malice,  t.  e.  a  spirit  of  wanton  cruelty  or 
wicked  revenge,  is  a  necessary  ingredient 


in  the  offence,  this  will  have  to  be 
proved,  unless  the  unlawful  act  which 
constitutes  the  crime  is  of  such  a  nature 
as  to  give  rise  to  a  natural  inference  of 
malice,  or  has  been  judicially  decided  to 
be  a  malicious  act.  Evidence  may  be 
given  by  the  defendant  to  rebut  this  proof 
of  malice.  Reg.  v.  Matthews,  14  Cox,  Cr. 
Cas.  5 ;  People  v.  Hunt,  8  Pac  C.  L.  J. 
590;  State  v.  Heaton,  77  N.  C.  505; 
United  States  v.  Imsand,  1  Woods,  C.  0. 
581  ;  Seibright  v.  State,  2  W.  Ya.  591 ; 
State  V,  Hessenkamp,  17  Iowa,  25. 

(a)  See  a\aop08t,  vol.  iL  §  418. 

(b)  * '  The  records  of  judicial  proceedings 
are  memorials  of  the  judgments  and  de- 
crees of  the  judges,  and  contain  a  general 
but  not  a  particular  detail  of  all  that  oo- 
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presumption  will  also  be  made,  after  twenty  years,  in  favor  of 
every  judicial  tribunal  acting  within  its  jurisdiction,  that  all  per- 
sons concerned  had  due  notice  of  its  proceedings.^  A  like  pre- 
sumption is  also  sometimes  drawn  from  the  solemnity  of  the  act 
done,  though  not  ddne  in  court.  Thus  a  bond  or  other  specialty 
is  presumed  to  have  been  made  upon  good  earmderation^  as  long 
as  the  instrument  remains  unimpeached.^ 

§  20.  FrMwaption  from  lapse  of  time,  and  from  the  act  done. 
To  this  class  of  legal  presumptions  may  be  referred  one  of  the  ap- 
plications of  the  rule,  ^^Ex  diutumitate  temporis  omnia  prsesu- 
muntur  rit^  et  solenniter  esse  acta ; "  namely,  that  which  relates 
to  transactions,  which  are  not  of  record,  the  proper  evidence  of 
which,  after  the  lapse  of  a  little  time,  it  is  often  impossible,  or 
extremely  difficult  to  produce.  The  rule  itself  is  nothing  more 
than  the  principle  of  the  statutes  of  limitation,  expressed  in  a 
different  form,  and  applied  to  other  subjects.  Thus,  where  an 
authority  is  given  by  law  to  executors,  administrators,  guardians, 
or  other  officers  to  make  sales  of  lands,  upon  being  duly  licensed 
by  the  courts,  and  they  are  required  to  advertise  the  sales  in  a 
particular  manner,  and  to  observe  other  formalities  in  their  pro- 
ceedings ;  the  lapse  of  sufficient  time  (which  in  most  cases  is 
fixed  at  thirty  years) ,^  raises  a  conclusive  presumption  that  all 


1  Brown  v.  Wood,  17  Mass.  68.  A  fonner  judgment,  still  in  force,  bjr  a  court  of 
competent  jurisdiction,  in  a  suit  between  the  same  parties,  is  conclusive  evidence,  upon 
the  matter  directly  in  question  in  such  suit,  in  any  subsequent  action  or  proceedmg. 
Duchess  of  Kington's  Case,  20  Howell  St.  Tr.  355  ;  Ferrer's  Case,  6  Co.  7.  The  effect 
of  judgments  will  be  farther  considered  hereafter.    See  infra,  §§  528-543. 

2  Lowe  V,  Peers,  4  Burr.  2225. 

*  See  Pdjepscot  Prop'rs  v.  Bansom,  14  Mass.  145 ;  Blossom  v.  Cannon,  Id.  177 ; 
Colman  v.  Anderson,  10  Mass.  105.  In  some  cases,  twenty  years  has  been  held  suffi- 
cient. As,  in  lavor  of  the  acts  of  sheriffs.  Drouet  v.  Rice,  2  Rob.  (La.)  874.  So, 
after  partition  of  lands  by  an  incorporated  land  company,  and  a  several  possession, 
accordingly,  for  twenty  years,  it  was  presumed  that  its  meetings  were  duly  notified. 
Society,  &c  v,  Wheeler,  1  N.  H.  810  ;  Williams  «.  Eyton,  4  H.  4  N.  857  ;  ».  o.  5  Jur. 
V.  8.  770. 


curs  before  them.  Much  mast  be  left  to 
intendment  and  presumption,  for  it  is 
often  less  difficult  to  do  things  correctly 
than  to  describe  them  correcuv."  Beale 
V.  Com.,  25  Pa.  St.  11.  Cf.  Blake  v.  Lyon 
&c.  Company,  77  N.  Y.  626 ;  Lathrop  v. 
Stuart,  5  McLean,  C.  C.  167  ;  Sprague  v, 
litherberry,  4  Id.  442 ;  Hardiman  v.  Her^ 
bert,  11  Tex.  656. 

In    pleading   a  dischaige    in   bank* 
ruptcy,  if  the  plea  shows  the  District 


Court  to  have  had  jurisdiction,  and  to 
have  proceeded  on  the  petition  to  decree 
the  discharge,  all  the  intermediate  stens 
will  be  presumed  to  have  been  regularly 
taken.  Morrison  v.  Woolson,  9  Foster 
(N.  H.),  510.  But  the  court  wiU  not 
presume  there  was  jurisdiction  in  a  case 
not  according  to  the  common  law,  —  di- 
vorce, for  instance,  —  where  the  record 
does  not  show  it  Com.  v.  Blood,  97 
Mass.  538. 
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the  legal  formalities  of  the  sale  were  observed,  (a)  The  license  to 
sell,  as  well  as  the  official  character  of  the  party,  being  provable 
by  record  or  judicial  registration,  must  in  general  be  so  proved  ; 
and  the  deed  is  also  to  be  proved  in  the  usual  manner ;  it  is  only 
the  intermediate  proceedings  that  are  presumed.  ^^  Probatis  extre- 
mis, prsBsumuntur  media."  ^  The  reason  of  this  rule  is  found  in 
the  great  probability,  that  the  necessary  intermediate  proceedings 
were  all  regularly  had,  resulting  from  the  lapse  of  so  long  a 
period  of  time,  and  the  acquiescence  of  the  parties  adversely  in- 
terested ;  and  in  the  great  uncertainty  of  titles,  as  well  as  the 
other  public  mischiefs,  which  would  result,  if  strict  proof  were 
required  of  facts  so  transitory  in  their  nature,  and  the  evidence 
of  which  is  so  seldom  preserved  with  care.  Hence,  it  does  not 
extend  to  records  and  public  documents,  which  are  supposed 
always  to  remain  in  the  custody  of  the  officers  charged  with  their 
preservation,  and  which,  therefore,  must  be  proved,  or  their  loss 
accounted  for,  and  supplied  by  secondary  evidence.*  Neither  does 
the  rule  apply  to  cases  of  prescription.^ 

§  21.  Ancient  instmments  prasmned  to  be  genuine.  The  same 
principle  applies  to  the  proof  of  the  execution  of  ancient  deeds 
and  wUU.  Where  these  instruments  are  more  than  thirty  years 
old,  and  are  unblemished  by  any  alterations,  they  are  said  to 

1  2  Erskine,  Inst.  782 ;  Earl  «.  Baxter,  2  W.  Bl.  1228.  Proof  that  one's  ancestor  sat 
in  the  House  of  Lords,  and  that  no  patent  can  be  discovered,  affords  a  presumption 
that  he  sat  by  summons.  The  Braye  Peerage,  6  CL  &  Fin.  757.  See,  also,  as  to  pre- 
suming the  authority  of  an  executor,  Piatt  v,  McCuUough,  1  McLean,  78. 

*  Brunswick  v.  McKeen,  4  Greenl.  608  ;  Hathaway  v.  Clark,  5  Pick.  490. 

*  Eidridge  v.  Knott,  Ck>wp.  216 ;  Mayor  of  Kingston  v.  Homer,  Id.  102. 

(a)  These  presumptions  become  conclu-  the  meeting  were  proprietors,  however  the 

sive  only  when  no  proof  is  offered  to  op-  rule  might  be  as  to  anci^t  transactions, 

pose  them,  or  a  long  time  has  elapsed  but  that  proof  of  some  kind  to  show  the 

since  the  transaction.    In  any  other  case  fact  that  they  were  proprietors  must  be 

they  are  only  rebuttable    pr^umptions.  adduced  to  sustain  the  issue.     Stevens  «. 

Seepo«^,  §  88  a.     For  instances  of  such  Taft,  8  Gray  (Mass.),  487.     Where  the 

presumptions,  see  King  v.  Little,  1  Cush.  evidence  fails  to  show  affirmatively  that 

(Mass.)  436  ;  Freeman  v,  Thayer,  S|3J^e<  ttn  administrator's  bond  was  approved  in 

76  ;  Cobleigh  «.  Young,  16  'si.  H.   498  ;  writing  by  the  judge  of  probate,  and  the 

Fi'eeholders  of  Hudson  Co.  v.   State,   4  contrary  does  not  appear,  —  if  the  case 

Zabr.  (N.  J.)  738  ;  State  v,  Lewis,  2  Id.  discloses  that  all  the  other  necessaiy  steps 

564  ;  Allegheny  v.  Nelson,  26  Pa.  St.  882 ;  were  taken  with  strictness  end  accuracy  : 

Plank-road  Co.  v.  Bruce,  6  Md.  467 ;  Em-  that  the  sale  was  public,  that  the  pur- 

mons  V.   Oldham,  12  Tex.  18.    Where,  chaser  entered  immediately  and  has  occu- 

nine  years  before  the  commencement  of  pied  for  more  than  twenty  years,  that  l^ 

the  suit,  a  meeting  of  a  proprietary  had  law  the  bond  must  be  approved  before 

been  called,  on  the  application  of  certain  filing,  and  that  it  was  filed, — the  law 

persons  representing  themselves  to  be  pro-  will  presume  that  all  was  done  necessary 

Erietors,  it  was  held  that  there  was  no  to  give  the  purchaser  a  p^ect  title.   Aus- 

)gal  presumption  that  the  petitioners  for  tin  v.  Austin,  60  Me.  74. 
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prove  themselves ;  the  bare  production  thereof  is  sufficient :  the 
subscribing  witnesses  being  presumed  to  be  dead.  This  pre- 
sumption, so  far  as  this  rule  of  evidence  is  concerned,  is  not 
affected  by  proof  that  the  witnesses  are  living.^  (a)  But  it  must 
appear  that  the  instrument  comes  from  such  custody  as  to  afford 
a  reasonable  presumption  in  favor  of  its  genuineness ;  and  that  it 
is  otherwise  free  from  just  grounds  of  suspicion ;  ^  and,  in  the  case 
of  a  bond  for  the  payment  of  money,  there  must  be  some  indorse- 
ment of  interest  or  other  mark  of  genuineness,  within  the  thirty 
years,  to  entitle  it  to  be  read.^  Whether,  if  the  deed  be  a  con- 
veyance of  real  estate,  the  party  is  bound  first  to  show  some  acts 
of  possession  under  it,  is  a  point  not  perfectly  clear  upon  the 
authorities ;  but  the  weight  of  opinion  seems  in  the  negative,  as 
wUl  hereafter  be  more  fully  explained.^  But  after  an  undisturbed 
possession  for  thirty  years,  of  any  property,  real  or  personal,  it  is 
too  late  to  question  the  authority  of  the  agent,  who  has  undertaken 
to  convey  it,^  unless  his  authority  was  by  matter  of  record. 

§  22.  PrMmnption  from  acts  and  recitals  in  daeda.  BstoppaL  £%• 
toppels  may  be  ranked  in  this  class  of  presumptions.  A  man  is 
said  to  be  estopped,  when  he  has  done  some  act  which  the  policy 
of  the  law  will  not  permit  him  to  gainsay  or  deny,  "  The  law  of 
estoppel  is  not  so  unjust  or  absurd  as  it  has  been  too  much  the 
custom  to  represent.®  (i)    Its  foundation  is  laid  in  the  obligation 

1  Rex  V.  Farringdon,  2  T.  R.  471,  per  Buller,  J. ;  Doe  v.  WoUey,  8  B.  &  C.  22 ; 
Ball  N.  P.  256  ;  12  Vin.  Abr.  84 ;  Gov.  &c.  of  Chelsea  Waterworks  v.  Cowper,  1  Esp. 
275  ;  Rex  v.  Ryton,  5  T.  R.  259  ;  Rex  v.  Long  Buckby,  7  East*  45  ;  M'Keniro  v.  Fra- 
ser,  9  Ves.  5 ;  OldDall  v,  Deakin,  8  C.  &  P.  402 ;  Jackson  v.  Blanshan,  8  Johns.  292  ; 
Winn  V.  Patterson,  9  Peters,  674,  675 ;  Bank  United  States  v.  Dandridge,  12  Wheat 
70,  71 ;  Henthom  v.  Doe,  1  Blackf.  157 ;  Bennett  v.  Runyon,  4  Dana,  422,  424 ; 
Cook  V,  Totton,  6  Dana,  110  ;  Throston  v.  Masterson,  9  Dana,  238  ;  Hynde  v,  Yattier, 
1  McLean,  115 ;  Walton  v.  Coulson,  Id.  124  ;  Northrop  v,  Wright,  24  Wend.  221. 

2  Roe  V,  RawUngs,  7  East,  279, 291 ;  12  Yin.  Abr.  8^  Evid.  A,  b.  5  ;  infra,  §§  142, 
570 ;  Swinnerton  v.  Maroois  of  Stafford,  8  Taunt  91 ;  Jackson  v.  Davis,  5  Cowen, 
123 ;  Jackson  v.  Luquere,  Id.  221 ;  Doe  v,  Beynon,  4  P.  &  D.  198 ;  Doe  v.  Samples, 
8  Nev.  &  P.  254. 

•  Forbes  v.  Wale,  1  W.  BL  582 ;  1  Esp.  278  ;  b.  o.  infra,  {§  121, 122. 
<  Infra,  i  U4,  TL,(1). 

•  Stockbridge  v.  West  Stockbrldge,  14  Mass.  257.  Where  there  had  been  a  pos- 
session of  thirty-five  years,  under  a  legislative  ([rant,  it  was  held  conclusive  evidence 
of  a  good  title,  though  the  grant  was  unconstitutionaL  Trustees  of  the  Episcopal 
Church  in  Newbem  v.  Trustees  of  Newbern  Academy,  2  Hawks,  288. 

•  Per  Taunton,  J.,  2  Ad.  k  El  291. 

(a)  King  v.  Little,  1  Cush.  (Mass.)         (&)  See  Cruise's  Dig.  (OtmuI.  2d  ed.) 
486 ;  Settle  o.  Alison,  8  Oa.  201.    The    tit  82,  o.  20,  |  64,  n.    (GreenL  2d  ed. 
thirty  years  to  be  reckoned  from  the  time    vol.  iL  p.  611.) 
of  the  testator's  death.     Jackson  v.  Blan« 
shan,  8  Johns.  (N.  T.)  292. 
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which  every  man  is  under  to  speak  and  act  according  to  the  truth 
of  the  case,  and  in  the  policy  of  the  law,  to  prevent  the  great 
mischiefs  resulting  from  uncertainty,  confusion,  and  want  of  con- 
fidence in  the  intercourse  of  men,  if  they  were  permitted  to  deny 
that  which  they  have  deliberately  and  solemnly  asserted  and 
received  as  true.  If  it  be  a  recital  of  facts  in  a  deed,  there  is 
implied  a  solemn  engag^nent  that  the  facts  are  so  as  they  are 
recited.  The  doctrine  of  estoppels  has,  however,  been  guarded 
with  great  strictness ;  not  because  the  party  enforcing  it  neces- 
sarily wishes  to  exclude  the  truth, — for  it  is  rather  to  be  supposed 
that  that  is  true  which  the  opposite  party  has  already  solemnly 
recited, — but  because  the  estoppel  may  exclude  the  truth.  Hence, 
estoppels  must  be  certain  to  every  intent;  for  no  one  shall  be 
denied  setting  up  the  truth,  unless  it  is  in  plain  and  clear  con- 
tradiction to  his  former  allegations  and  acts.^  (a) 

§  28.  Some  subjeot.  In  regard  to  recitals  in  deeds,  the  general 
rule  is  that  all  parties  to  a  deed  are  bound  by  the  recitals  therein,^ 
which  operates  as  an  estoppel,  working  on  the  interest  in  the 
land,  if  it  be  a  deed  of  conveyance  and  binding  both  parties  and 
privies;  privies  in  blood,  privies  in  estate,  and  privies  in  law. 

1  Bowman  v.  Taylor,  2  Ad.  &  K1.  278,  289,  per  Ld.  C.  J.  Denman ;  Id.  291,  per 
Taunton,  J.  ;  Lainson  v.  Treniere,  1  Ad.  k  fil.  792  ;  Pelletreau  v.  Jackson,  11  Wend. 
117 ;  4  Kent,  Comm.  201,  note ;  Carver  v.  Jackson,  4  Peters,  88. 

'  But  it  is  not  true,  as  a  general  proposition,  that  one  claiming  land  under  a  deed 
to  which  he  was  not  a  party,  adopts  the  recitals  of  facts  in  an  anterior  deed,  which  go 
to  make  up  his  title.  Therefore,  where,  by  a  deed  made  in  January,  1796,  it  was 
recited  that  9.  became  bankrupt  in  1781,  ana  that,  by  yirtue  of  the  proceedings  under 
the  commission,  certain  lands  nad  been  conveyed  to  W.,  and  thereupon  W.  conveyed 
the  same  lands  to  B.  for  the  purpose  of  enabling  him  to  make  a  tenant  to  the  prcBcipe  ; 
to  which  deed  B.  was  not  a  party ;  and  afterwards,  in  February,  1796,  B.  by  a  deed, 
not  referring  to  the  deed  last  mentioned,  nor  to  the  bankruptcy,  conveyed  the  premises 
to  a  tenant  to  the  proecipef  and  declared  the  uses  of  the  recovery  to  be  to  his  mother 
for  life,  remainder  to  himself  Jn  fee  ;  it  was  held  that  B.,  in  a  suit  respecting  other 
land,  was  not  estopped  from  disputing  S.'s  bankruptcy.  I>oe  v,  Shelton,  8  Ad.  k  EX 
265,  283.  If  the  deed  recite  that  the  consideration  was  paid  by  a  husband  and  wife, 
parol  evidence  is  admissible  to  show  that  the  money  consisted  of  a  legacy  given  to  tiie 
wife.    Doe  v.  Statham,  7  D.  &  By.  141. 


(a)  It  must  also  appear  that  the  party 
pleading  the  estoppel  is  or  may  be  preju- 
diced by  the  act  on  which  he  claims  to 
estop.  Nourse  v.  Nourse,  116  Mass.  101 ; 
Security  Ins.  Co.  v.  Fay,  22  Mich.  467 ; 
Bank  of  Hindustan  v,  Alison,  L.  R.  6 
C.  .P.  227.  Estoppels,  by  matter  of  record 
and  by  deed,  will  not  operate  conclusively 
unless  they  be  expressly  pleaded  when  an 
opportunity  of  pleading  them  has  been 
afforded.  Bradley  o.  Beckett,  7  M.  k  G. 
994.    See  also  2  Smith's  Lead.  Gas.  670 


et  seq.  If  not  pleaded,  they  will  be  pre* 
sumed  to  be  waived.  Outram  v,  Morewood, 
8  East,  846  ;  Matthew  «.  Osborne,  18  C.  B. 
919;  Wilson  v.  Butler,  4  Bing.  N.  C. 
748  ;  Young  v,  Raincock,  7  C.  B.  810.  If, 
however,  no  opportunity  has  been  afforded 
to  plead,  they  may  be  offered  in  evidence 
witn  the  same  effect  as  if  pleaded.  Adams 
V.  Barnes,  17  Mass.  865 ;  Trevivan  v. 
Lawrence,  1  Balk.  276 ;  Lord  Feversham 
V.  Emerson,  11  Exch.  885.  And  see  Big* 
elow  on  Estoppel,  for  the  general  subject. 
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Between  such  parties  and  privies,  the  deed  or  otiier  matter  recited 
needs  not  at  any  time  be  otherwise  proved,  the  recital  of  it  in  the 
subsequent  deed  being  conclusive.  It  is  not  offered  as  secondary, 
but  as  primary  evidence,  which  cannot  be  averred  against,  and 
which  forms  a  muniment  of  title.  Thus,  the  recital  of  a  lease,  in  a 
deed  of  release,  is  conclusive  evidence  of  the  existence  of  the  lease 
against  the  partfes,  and  all  others  claiming  under  them  in  privity 
of  estate.^ 

1  Shelley  «.  lViight»  Willei,  9  ;  Gium  «.  KoiriB,  6  Petera»  611 ;  Cairer  9.  Jftckson^ 
4  Petersy  If  88  ;  Oouens  f.  Gotsena,  Willw,  26.  But  tuch  Tedtal  does  not  Und  stcmn* 
gen,  or  thote  who  claim  by  title  paraimNint  to  the  deed.  It  does  not  bind  penons 
claiming  by  an  advene  title,  or  penons  clsimine  from  the  parties  by  a  title  anterior  to 
the  date  of  the  reciting  deed.  See  Carver  v.  Jackson,  nti  tupra.  In  this  caae,  the 
doctrine  of  estop^l  is  very  fuUy  expounded  by  Mr.  Justice  Story,  where,  after  stating 
the  general  principle,  as  in  the  text,  with  the  qoalification  just  mentioned,  he  proceeds 
(p.  83)  as  f<Mlows  :  "Such  is  the  general  rule.  But  then  an  cases  in  which  such  a 
vecital  may  be  used  as  evidence  even  against  strangeTs.  If,  for  instance,  then  be  the 
recital  of  a  lease  in  a  deed  of  release,  and  in  a  suit  against  a  stranger  the  titie  under 
the  nlease  comes  in  question,  then  the  recital  of  the  lease  in  such  a  nlease  is  not  per 
m  evidence  of  the  existence  of  the  lease.  But  if  ihe  existence  and  loss  of  the  lease  be 
ettabllBhed  by  other  evidence,  then  Uie  recital  is  admissible^  as  secondary  proof,  in 
the  absence  of  mon  perfect  evidence,  to  establish  the  contents  of  the  lease ;  and  if  the 
transaction  be  an  ancient  one,  and  the  possession  has  been  long  held  under  such 
nlease,^and  is  not  otherwise  to  be  accounted  for,  then  the  recital  will  of  itself,  under 
Mich  circumiBtanoes,  matertallv  fortify  tibe  presnmtition,  from  lapse  of  time  and  length 
of  possession,  of  tiie  oricinai  existence  of  the  lease.  Leases,  like  other  deeds  and 
grants,  may  be  presumed  from  long  possession,  which  cannot  otherwise  be  explained  ; 
and  under  soch  droumstances,  a  reatal  of  the  fact  of  such  a  lease  in  an  old  deed  is 
certainly  far  stronger  presumptive  proof  in  favor  of  such  possession  under  title,  than 
the  naked  presumption  aiismg  from  a  men  unexplained  possession.  Such  is  the 
general  result  of  the  doctrine  to  be  found  in  the  best  elementary  writen  on  the  subject 
of  evidence.  It  may  not,  however,  be  unimportant  to  examine  a  few  of  the  authorities 
in  support  of  the  doctrine  on  which  we  rely.  The  cases  of  MarchioneBS  of  Annandale 
V,  Harris,  2  P.  Wms.  482,  and  Shelley  v.  Wriflfat,  Willes,  9,  an  safficiently  dinct,  as 
to  the  operation  of  recitals  by  way  of  estoppel  oet^veen  the  pRrtie&  In  Ford  v.  Gn]^, 
1  Salk.  286,  one  of  the  points  ruled  was  '  that  a  recital  of  a  lease  in  a  deed  of  reSease  is 
good  evidence  of  such  lease  against  the  rekasor,  and  those  who  claim  under  him ;  but, 
UB  to  others,  it  is  not,  without  proving  that  then  was  such  a  deed,  and  it  was  lost  or 
de8tn)yed.'  The  same  case  is  reported  in  6  Mod.  44,  when  it  is  said  that  it  was  ruled, 
'that  the  recital  cf  a  lease  in  a  deed  of  nlease  is  good  evidence  against  the  nleasor,  and 
those  that  claim  under  him.'  It  is  then  stated,  that  'a  fine  was  produced,  but  no 
deed  declaring  the  uses ;  but  a  deed  was  offered  in  evidence^  which  aid  ncite  a  deed 
of  limitation  of  ^e  uses,  and  the  question  was,  whether  that  [recital]  was  evidence ; 
and  the  court  said,  that  the  ban  ncital  was  not  evidence ;  but  that,  if  it  could  be 
proved  that  such  a  deed  had  been  [executed],  and  [is]  lost,  it  would  do  if  it  wen 
recited  in  another.'  This  was,  doubtfeas,  the  same  point  asserted  in  the  latter  clause 
of  the  nport  in  Salkeld  ;  and,  thus  explained,  it  is  perfectly  consistMit  with  the  state- 
ment in  Salkeld ;  and  must  be  nfernd  to  a  case  when  the  recital  was  offered  as 
evidence  against  a  stnnger.  In  any  other  point  of  view,  it  would  be  inconsistent  with 
the  precedwg  propositions,  as  well  as  with  the  cases  in  2  P.  Williams  and  Willes.  In 
Trevivan  v.  Lawmoce,  1  Salk.  278,  the  court  held,  that  the  narties  and  all  claiminff 
under  them  w«n  estopped  from  ssserting  that  a  judgment,  sued  against  the  partr  as  <n 
Trinity  term,  was  not  of  that  term,  &t  of  anotlMr  term  ;  that  very  point  having 
ttisen  and  been  decided  against  the  party  upon  a  scire  faeiaa  on  the  judgment  But 
the  court  Uwn  held  (what  is  very  material  to  the^  pnsent  pnnoae),  thai^  '  if  a  m&Q 
make  a  lease  by  indentun  of  D  in  which  he  hath  notning,  and  anerwards  purchases  D 
in  fee,  and  afterwards  baigains  and  sells  it  to  A  and  his  heirs,  A  shall  be  bound  by  this 
aaCopjpel ;  and»  that  when  an  estoppel  works  on  the  interest  of  the  lands,  it  runs  with 
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§  24.  BstoppaL    Thus,  also,  a  grantor  is,  in  general,  estopped 
bj  lufl  deed  from  denying  that  he  had  any  title  in  the  thing 

the  land  into  whose  hands  soever  the  land  comes  ;  and  an  ejectment  is  maintainable 
upon  the  mere  estoppel.'  This  decision  is  important  in  seTeral  respects.  In  the  first 
place,  it  ^ows  that  an  estoppel  may  arise  by  implication  Irom  a  grant,  that  the  party 
nath  an  estate  in  the  land,  which  he  may  convey,  and  he  shall  be  estopped  to  deny  it. 
In  the  next  place,  it  shows  that  snch  estoppel  binds  all  persons  claiming  the  same 
land,  not  only  under  the  same  deed*  bat  under  any  subsequent  conveyance  from  the 
same  party  ;  that  is  to  say,  it  binds  not  merely  privies  in  blood,  but  privies  in  estate, 
as  subsequent  grantees  and  alienees.  In  the  next  place,  it  shows  that  an  estoppel, 
which  (as  the  phrase  is)  works  on  the  interest  of  the  land,  runs  with  it,  into  whosesoever 
hands  the  lana  comes.  The  same  doctrine  is  recognized  by  Lord  Chief  Baron  Comyns, 
in  his  Digest,  Estoppel,  B  &  E,  10.  In  the  latter  place  (E,  10)  he  nuts  the  case  more 
strongly ;  for  he  asserts,  that  the  estoppel  binds,  even  though  all  tne  facts  are  found 
in  a  special  verdict.  '  But,'  says  he,  and  he  relies  on  his  own  authority,  '  where  an 
estoppel  binds  Uie  estate  and  converts  it  to  an  interest,  the  court  will  adjudge  accord- 
ingly. As  if  A  leases  land  to  B  for  six  years,  in  which  he  has  nothing,  and  then 
purchases  a  lease  of  the  same  land  for  twentjr-one  years,  and  afterwards  leases  to  C  for 
ten  years,  and  all  this  is  found  by  a  verdict ;  the  court  wiU  M^ud^  the  lease  to  B 
good,  though  it  be  so  only  by  conclusion.'  A  doctrine  similar  m  principle  was 
asserted  in  this  court,  in  Terrett  v.  Taylor,  9  Cranch,  62.  The  distinction,  then, 
which  wss  uraed  at  the  bar,  that  an  estoppel  of  this  sort  binds  those  claiming  under 
the  same  deoS,  but  not  those  claiming  by  a  subsequent  deed  under  the  same  party,  is 
not  well  founded.  All  privies  in  estate  by  a  subsequent  deed  are  bound  in  the  same 
manner  as  privies  in  blood ;  and  so,  indeed,  is  the  doctrine  of  Comyn's  Digest, 
Estoppel  B,  and  in  Co.  Lit.  852  a.  We  may  now  pass  to  a  short  review  of  some  oFthe 
American  cases  on  this  subject  Denn  v,  Cornell,  8  Johns.  Cas.  174,  is  strongly  in 
point.  There,  Lieutenant-governor  Colden,  in  1775,  made  his  will,  and  in  it  recited 
that  he  had  conveyed  to  his  son  David  his  lands  in  the  township  of  Flushing,  and  he 
then  devised  his  other  estate  to  his  sons  and  daughters,  Jfcc  Afterwards,  David's 
estate  was  confiscated  under  the  act  of  attainder,  and  the  defendant  in  ejectment 
claimed  under  that  confiscation,  and  deduced  his  title  from  the  State.  No  deed  of  the 
Flushing  estate  (the  land  in  controversy)  was  proved  from  the  father  ;  and  the  heir  at 
law  sought  to  recover  on  that  ground.  But  the  court  held  that  the  recital  in  the  wiU, 
that  the  testator  had  conveyed  the  estate  to  David,  was  an  estoppel  of  the  heir  to  deny 
that  fact,  and  bound  the  estate.  In  this  case,  the  estoppel  was  set  up  by  the  tenant 
claiming  under  the  State,  as  an  estoppel  running  with  the  land.  If  the  State  or  its 
'grantee  might  set  up  the  estoppel  in  favor  of  their  title,  then,  as  estoppels  are  recipro- 
cal, and  bind  both  parties,  it  might  have  been  set  up  against  the  State  or  its  grantee. 
It  has  been  said  at  the  bar,  that  the  estate  is  not  boimd  by  estoppel  by  any  recital  in 
a  deed.  That  may  be  so  where  the  recital  is  in  his  own  grants  or  patents,  for  they  are 
deemed  to  be  made  upon  suggestion  of  the  grantee.  (But  see  Commonwealth  v. 
Pejepscot  Proprietors,  10  Mass.  155.)  But  where  the  State  claims  title  under  the  deed, 
or  other  solemn  acts  of  third  persons,  it  takes  it  cum  onere,  and  subject  to  all  the 
estoppels  running  with  the  title  and  estate,  in  the  same  way  as  other  privies  in  estate. 
In  Penrose  v.  Griffith,  4  Binn.  231,  it  was  held  that  recitals  in  a  patent  of  the  Com- 
monwealth were  evidence  against  it,  but  not  against  persons  ckiming  by  a  title  para- 
mount from  the  Commonwealth.  The  court  there  said,  that  the  rule  of  law  is  that  a 
deed  containing  a  recital  of  another  deed  is  evidence  of  the  recited  deed  against  the 
grantor,  and  all  persons  claiming  by  title  derived  from  hhn  subsequently.  'The  reason 
of  the  nile  is,  that  the  recital  amounts  to  the  confession  of  the  party ;  and  that  con- 
fession is  evidence  against  himself,  and  those  who  stand  in  his  place.  But  such 
confession  can  be  no  evidence  against  strangers.  The  same  doctrine  was  acted  upon 
and  confirmed  by  the  same  court,  in  Garwo^  v.  Dennis,  4  Binn.  814.  In  that  case, 
the  court  further  held  that  a  recital  in  another  deed  was  evidence  against  strangers, 
where  the  deed  was  ancient  and  the  possession  was  consistent  with  the  deed.  That 
case  also  had  the  peculiarity  belonging  to  the  present,  that  the  possession  was  of  a 
middle  nature ;  that  is,  it  might  not  have  been  held  solely  in  consequence  of  the  deed, 
for  the  party  had  another  title :  but  there  never  was  any  possession  against  it  There 
was  a  double  title,  and  the  question  was,  to  which  the  possession  might  be  attributable. 
The  court  thought  that,  a  suitable  foundation  of  the  original  existenoe  and  lofts  of  the 
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granted.  But  this  rule  does  not  apply  to  a  grantor  acting  of- 
ficially, as  a  public  agent  or  trustee.^  A  covenant  of  warranty 
also  estops  the  grantor  from  setting  up  an  after-acquired  title 
against  the  grantee,  for  it  is  a  perpetually  operating  cove- 
nant ;  ^  (a)  but  he  is  not  thus  estopped  by  a  covenant,  that  he  is 
seised  in  fee  and  has  good  right  to  convey ;'  for  any  seisin  in  fact, 
though  by  wrong,  is  sufBcient  to  satisfy  this  covenant,  its  import 
being  merely  this,  that  he  has  the  seisin  in  fact,  at  the  time  of 
conveyance,  and  thereby  is  qualified  to  transfer  the  estate  to  the 
grantee.*  (6)  Nor  is  a  feme  eavert  estopped,  by  her  deed  of 
conveyance,  from  claiming  the  land  by  a  title  subsequently  ac- 
quired; for  she  cannot  bind  herself  personally  by  any  cove- 
nant.^ (<;)  Neither  is  one  who  has  purchased  land  in  his  own 
name,  for  the  benefit  of  anoilier,  which  he  has  afterwards  con- 
veyed by  deed  to  his  employer,  estopped  by  such  deed,  from  claim- 
ing the  land  by  an  elder  and  after-acquired  title.^  Nor  is  the  heir 
estopped  from  questioning  the  validity  of  his  ancestor's  deed,  as 
a  fraud  against  an  express  statute.^  The  grantee,  or  lessee,  in  a 
deed-poll,  is  not,  in  general,  estopped  from  gainsaying  anything 
mentioned  in  the  deed ;  for  it  is  the  deed  of  the  grantor  or  lessor 
only ;  yet  if  such  grantee  or  lessee  claims  title  under  the  deed,  he 
is  thereby  estopped  to  deny  the  title  of  the  grantor.^ 

§  25.  Same  subject    It  was  an  early  rule  of  feudal  policy,  that 

recited  deed  being  laid  in  the  evidence,  the  recital  in  the  deed  was  ^d  coiroboiative 
evidence,  even  against  strangers.  And  other  *  authorities  certainly  warrant  this 
decision.*' 

1  Fairtitle  v.  Gilbert,  2  T.  R.  171 ;  Co.  Lit  868  6. 

*  Terrett  v.  Taylor,  9  Cranch,  48 ;  Jackson  v.  Matsdorf,  11  Johns.  97 ;  Jackson  «. 
Wright,  14  Johns.  198 ;  Mc Williams  «.  Nisly,  2  Seig.  &  Rawl.  515 ;  Somes  «.  Skin- 
ner, 3  Pick.  52. 

*  Allen  V.  Sayward,  5  Greenl.  227. 

^  Marston  v,  Hobbs,  2  Mass.  438 ;  Bearce  v.  Jackson,  4  Mass.  408 ;  Twambly  9. 
Henly,  Id.  441 ;  Chapel  v.  Bull,  17  Mass.  213. 

^  Jackson  v,  Yanderhayden,  17  Johns.  167. 

^  Jackson  v.  Mills,  13  Johns.  463 ;  4  Kent,  Comm.  260,  261,  n. 

'  Doe  V,  Lloyd,  8  Scott,  93. 

'  Co.  Lit  363  b ;  6oddsrd*s  Case,  4  Co.  4.  But  he  is  not  always  conduded  by 
xecitalB  in  anterior  title-deeds.    See  supra,  {  23,  n. 

(a)  In  Blanchard  v,  Ellis,  1  Gray  {b)  These  cases  have  not  been  followed 
(Mass.),  195,  it  was  held  that  where  a  in  some  of  the  other  States,  where  it  is 
deed  of  land  is  made  with  covenants  of  held  that  covenants  of  seisin  bind  the 
warranty  and  tiie  grantee  has  heea  evict-  party  to  show  that  he  had  good  title  at 
ed  by  a  title  paramount,  the  grantor  can-  the  date  of  the  covenant  See  Richardson 
not,  after  such  eviction,  purchase  the  para-  v.  Dorr,  5  Vt.  9 ;  Hosmer,  G.  J.,  in  Lock- 
mount  title  and  compel  the  grantee  to  wood  v.  Sturdevant,  6  Conn.  873. 
accept  it  instead  of  damage  for  the  evic-  (c)  Lowell  v,  Daniels,  2  Gray  (Ma8B.)i 
tion.  161. 
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tiie  tenant  should  not  be  permitted  to  denj  thte  title  of  the  lord^ 
from  whom  he  had  received  inyeatiture^  and  whose  liegeman  he 
had  become ;  but,  as  long  as  that  relation  existed,  the  title  of  the 
lord  was  conclusiTely  presumed  against  the  tenant^  to  be  perfect 
and  valid.  And  though  the  feudal  reasons  of  the  rule  have  long 
since  ceased,  yet  other  reasons  of  public  policy  have  arisen  in 
their  place,  thereby  preserving  the  rule  in  its  original  vigor.  A 
tenant,  therefore,  by  indenture,  is  not  permitted,  at  this  day,  to 
deny  the  title  of  his  lessor,  while  the  relation  thus  created  subsists. 
It  is  of  the  essence  of  the  contract  under  which  he  claims,  that  the 
paramount  ownership  of  the  lessor  shall  be  acknowledged  during 
the  continuance  of  the  lease,  and  that  possession  shall  be  surren- 
dered at  its  expiration.  He  could  not  controvert  this  title  without 
breaking  the  faith  which  he  had  pledged.^  (a)  But  this  doctrine 
does  not  apply  With  the  same  force,  and  to  the  same  extent  be» 
tween  other  parties,  such  as  releasor  and  releasee,  where  the  latter 
has  not  received  possession  from  the  former.  In  sudi  cases,  where 
the  party  already  in  possession  of  land,  under  a  claim  of  title  by 
deed,  purchases  peace  and  quietness  of  enjoyment,  by  the  mere 
extinction  of  a  hostile  claim  by  a  release,  without  covenants  of 
title,  he  is  not  estopped  from  denying  the  validity  of  the  title^ 
which  he  has  thus  far  extinguished.^  Neither  is  this  rule  applied 
in  the  case  of  a  lease  already  expired ;  provided  the  tenant  has 
either  quitted  th&  possession,  or  has  submitted  to  the  title  of  a 
new  landlord ; '  nor  is  it  applied  to  the  case  of  a  tenant,  who  has 
been  ousted  or  evicted  by  a  titie  paramount;  or  who  has  been 
drawn  into  the  contract  by  the  fraud  or  misrepresentation  of  the 
lessor,  and  has,  in  fact,  derived  no  benefit  from  the  possession  of 
the  land.^    Nor  is  a  defendant  in  ejectment  estopped  from  showing 

I  Com.  Dig.  Estoppel,  A,  2  ;  Craig.  Jus.  Feud.  lib.  3,  tit.  5,  §§  1,  2 ;  BU^^t^s  Les- 
see v.  Rochester,  7  Wheat.  685,  647. 

s  Fox  V.  Widgery,  4  Greenl.  214 ;  Blight*B  Lessee  v.  Rochester,  7  Wheat  535,  547 ; 
Ham  V.  Ham,  2  Shepl.  851.  Thus,  where  a  stranger  set  up  a  title  to  the  premises,  to 
which  the  lessor  submitted,  directing  his  lessee  in  future  to  pay  the  rent  to  the  stranger ; 
it  was  held,  that  the  lessor  was  estopped  from  afterwards  treating  the  lessee  as  his 
tonant ;  and  that  the  tenant,  upon  the  lessor  afterwards  distraining  for  rent,  was  not 
estopped  to  allege,  that  liie  right  of  the  latter  had  expired.  Downs  «.  Cooper,  2  Qk  B. 
256. 

s  England  v.  Slade,  4  T.  R.  682;  Balls  v.  Westwood,  2  Campb.  11. 

4  Hayne  v.  Maltby,  8  T.  R.  488  ;  Heam  v.  Tomlin,  Peake's  Cas.  191. 

(a)  The  assignee  of  a  lease,  who  enters  lidity  of  the  assignment  by  the  Miginal 

upon  and  occupies  the  premises,  is  estopped  lessee  to  him.    Blake  v,  Sanderson,  1  uray 

in  an  action  for  the  rent,  brought  sffaust  (Mass.),  882. 
him  by  the  original  lessor,  to  deny  the  tk- 
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that  the  party,  under  whom  <&e  lessor  claims,  had  no  title  when 
he  conveyed  to  the  lessor,  although  the  defendant  himself  claims 
from  the  same  party,  if  it  be  by  a  subsequent  conveyance.^ 

§  26.  Restrleted  to  partloiilfunk  This  rule  in  regard  to  the  con* 
elusive  effect  of  recitals  in  deeds  is  revtricUd  to  the  recital  of 
things  in  particular,  as  being  in  existence  at  the  time  of  the  exe- 
cution of  the  deed ;  and  does  not  extend  to  the  mention  of  things 
in  general  terms.  Therefore,  if  one  be  bound  in  a  bond,  con- 
ditioned to  perform  the  covenants  in  a  certain  indenture,  or  to 
pay  the  money  mentioned  in  a  certain  recognizance,  he  shall  not 
be  permitted  to  say  that  there  was  no  such  indenture  or  recog- 
nizance. But  if  the  bond  be  conditioned,  that  (he  obligor  shall 
perform  all  the  agreements  set  down  by  A,  or  carry  away  all  the 
marl  in  a  certain  close,  he  is  not  estopped  by  this  general  con* 
dition  from  saying,  that  no  agreement  was  set  down  by  A,  or  that 
there  was  no  marl  in  the  dose.  Neither  does  this  doctrine  apply 
to  tliat  which  is  mere  description  in  the  deed,  and  not  an  essen- 
tial averment :  such  as  the  quantity  of  land ;  its  nature,  whether 
arable  or  meadow ;  the  number  of  tons  in  a  vessel  chartered  by 
the  ton ;  or  the  like ;  for  these  are  but  incidental  and  collateral 
to  the  principal  thing,  and  may  be  supposed  not  to  have  received 
the  deliberate  attention  of  the  parties.^  (a) 


1  Doe  V.  Payne,  1  Ad.  h  £1.  088. 

s  4  Cora.  Dig.  Estoppel,  A,  2 ;  YeW.  227  (by  Metoalf),  note  (1);  DoddiDgton'8  Case, 
8  Co.  38  ;  Skipworth  v.  Green,  8' Mod.  811 ;  s.  o.  1  Str.  610.  Whether  the  recital  of 
the  payment  oi  the  consideration-money,  in  a  deed  of  conveyance,  falls  within  the  rule* 
by  which  the  party  is  estopped  to  deny  it,  or  belongs  to  the  exceptions,  and  therefore 
is  open  to  opposing  proof,  \b  a  point  not  clearly  agreed.  In  England,  the  recital  is  re- 
sarded  as  conclusive  evidence  of  payment,  binding  the  parties  bv  estoppeL  Shelley  v. 
Wright,  Willes,  9  ;  Cossensv.  Coasens,  Id.  25  ;  Rowntree  «.  JaooV  2  Taunt.  141 ;  Lam- 
p>n  V.  Corke,  5  B.  &  Aid.  606  ;  Baker  v.  Dewey,  1  B.  &  0.  704  ;  Hill  v.  Manchester  and 
Salford  Water  Works,  2  &  &  Ad.  644.  See  also  Powell  v.  Monson,  8  Mason,  847,  851, 
866.  But  the  American  courts  have  been  disposed  to  treat  the  recital  of  the  amourU  of 
the  money  paid,  like  the  mention  of  the  date  of  the  deed,  the  auantity  of  land,  the 
amount  of  tonnage  of  a  vessel,  and  other  recitals  of  quantity  and  value,  to  which  the 
attention  of  the  parties  is  supposed  to  have  been  but  slightly  directed,  and  to  which, 
therefore,  the  principle  of  estoppels  does  not  apply.  Hence,  though  the  party  is  ea- 
tepped  from  denying  the  conveyance,  and  that  it  was  for  a  valuable  consideration,  yet 
the  wdght  of  Amerioan  authority  is  in  favor  of  treating  the  recital  as  only  prima  facU 


(a)  Carpenter  v.  fuller,  8  M.  &  W. 
212.  And  see  Cruise's  Dig.  (Greenl.  24 
ed.)  tit  82,  c  2,  }  88,  n. ;  c.  20,  §  62,  n. 
(Greenl,  2d  ed.  voL  ii.  pp.  322,  607).  But 
the  recital  is  not  even  prima  fade  evidence 
of  payment  when  the  deed  is  attackeil  a^ 
fraudulent  by  creditors  of  the  grantor. 
Bolton  V.  Jacks,  6  Robt.  (N.  Y.)  166 ; 
Whittaker  v,  Gamett,  8  Bush  (Ky.),  402. 


See  Blanchard  v,  Ellis,  1  Gray  (Mass.), 
195.  And  the  grantor's  privies  in  estate 
are  also  estopped,  though  the  grantor  had 
no  title  when  he  conveyed.  "Vniite  v.  Pat* 
ten,  24  Pick.  (Mass.)  824.  But  such  a 
covenant  does  not  estop  the  grantor  from 
claiming  a  way  of  necessity  over  the  land 
granted.  Brigham  v.  Smith,  4  Gray 
(Mass.),  297. 
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§  27.  AdmiMioiu.  In  addition  to  estoppels  by  deed,  there  are 
two  classes  of  admUsiani  which  fall  under  this  head  of  conclusive 
presumptions  of  law;  namely,  solemn  odmisnanB^  or  admissions 
in  Judicio,  which  have  been  solemnly  made  in  the  course  of  judicial 
proceedings,  either  expressly,  and  as  a  substitute  for  proof  of  the 
fact,  or  tacitly,  by  pleading ;  and  unsolemn  admissionSy  extra  jtk- 
dictum^  which  liave  been  acted  upon^  or  have  been  made  to  influ- 
ence the  conduct  of  others,  or  to  derive  some  advantage  to  the 
party,  and  which  cannot  afterwards  be  denied  without  a  breach  of 
good  faith.  Of  the  former  class  are  all  agreements  of  counsel, 
dispensing  with  legal  proof  of  facts.^  So  if  a  material  averment, 
well  pleaded,  is  passed  over  by  the  adverse  party,  without  denial, 
whether  it  be  by  confession,  or  by  pleading  some  other  matter,  or 
by  demurring  in  law,  it  is  thereby  conclusively  admitted.^  So  also 
the  payment  of  money  into  court,  under  a  rule  for  that  purpose, 
in  satisfaction  of  so  much  of  the  claim  as  the  party  admits  to  be 
due,  is  a  conclusive  admission  of  the  character  in  which  the  plain- 
tiff sues,  and  of  his  claim  to  the  amount  paid.^  The  latter  class 
comprehends,  not  only  all  those  declarations,  but  also  that  line  of 
conduct  by  which  the  party  has  induced  others  to  act,  or  has 
acquired  any  advantage  to  himself^    Thus,  a  woman  cohabited 

evidence  of  the  amount  paid,  in  an  action  of  ooTenant  by  the  grantee  to  recover  back 
the  consideration,  or,  in  an  action  of  assumpsit  by  the  grantor,  to  recover  the  price 
which  is  yet  unpaid.  The  principal  cases  are,  — in  Massachusetts,  Wilkinson  v.  Scott, 
17  Mass.  249  ;  Clapp  v.  Tirrell,  20  Pick.  247 ;  Livermore  v.  Aldrich,  5  Gush.  431 :  in 
Maine,  Schillinger  v.  McOann,  6  Greenl.  864 ;  Tyler  v.  Carlton,  7  GreenL  175  ;  Ein> 
mons  V,  Littlefield,  1  ShepL  233  ;  Burbank  v.  Gould,  8  Shepl.  118  :  in  Vermont,  Beach 
9.  Packard,  10  Vt.  96  :  in  New  Ham^whire,  Morse  v,  Shattuck,  4  N.  H.  229  ;  Pritch- 
ard  V,  Brown,  Id.  897 :  in  Connecticut,  Belden  v,  Sevmour,  8  Conn.  804 :  in  New 
York,  Shephard  «.  Little,  14  Johns.  210  ;  Bowen  v.  Bell,  20  Johns.  888  ;  Whitbeck  v, 
Whitbeck,  9  Cowen,  266 ;  McCrea  «.  Purmort»  16  Wend.  460  :  in  Pennsylvania,  Weigly 
V.  Weir,  7  Sers.  k  Bawle,  811 ;  Watson  v,  Blaine,  12  Sei^.  k  Rawle,  181  ;  Jack  «. 
Dougherty,  8  Watts,  151  :  in  Maryland,  Higdon«.  Tliomas,  1  Har.  &  Gill,  189  ;  Lingan 
V.  Henderson,  1  Bland,  Ch.  286,  249  :  in  Yiiiginia,  Duval  «.  Bibb,  4  Hen.  k  Munf.  118 ; 
Harvey  v.  Alexander,  1  Randolph,  219 :  in  South  Carolina,  Curry  v.  Lyies,  2  Hill,  404  ; 
Garrett  v.  Stuart,  1  McCord,  514 :  in  Alabama,  Mead  v.  Steeer,  5  Porter,  498,  507  :  in 
Tennessee,  Jones  v.  Ward,  10  Yeiver,  160,  166  :  in  Kentucky,  Hutchison  v.  Sinchiir, 
7  Monroe,  291,  298  ;  Gully  v.  Grubbs,  1  J.  J.  Marsh.  889.  The  courts  in  North  Caro- 
lina seem  still  to  hold  the  recital  of  payment  as  conclusive.  Brocket  v.  Foscue,  1 
Hawks,  64 ;  Spiers  «.  Clay,  4  Hawks,  22  ;  Jones  v.  Sasser,  1  Dev.  k  Batt.  452.  And 
in  Louisiana,  it  is  made  so  by  legislative  enactment.  Civil  Code  of  Louisiana,  art. 
2234  ;  Forest  v.  Shores,  11  La.  416.     See  also  Steele  v.  Worthington,  2  Ohio,  850. 

1  See  tVi/ro,  §S  169,  170,  186,  204,  205  ;  Kohn  v.  Marsh,  8  Rob.  (La.)  48. 

<  Younff  V.  Wright,  1  Campb.  189 ;  Wilson  v.  Tamer,  1  Taunt.  898.  But  if  a  deed 
is  admitted  in  pleading,  there  must  still  be  proof  of  its  identity.  Johnston  v.  Cotting- 
ham,  I  Armst.  Macartn.  &  Ogle,  11. 

>  Cox  V.  Parry,  1 T.  R.  464 ;  Watkins  v.  Towers,  2  T.  B.  275 ;  Griffiths  v.  Williams, 
1  T.  R.  710.     See  infra,  §  205,  vol.  u.  §  600. 

«  See  infra,  %%  184,  195,  196,  207,  208. 
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with,  and  openly  recognized,  by  a  man,  as  his  wife,  is  conclusively 
presumed  to  be  such,  when  he  is  sued  as  her  husband,  for  goods 
furnished  to  her,  or  for  other  civil  liabilities  growing  out  of  that 
relation.^  So  where  the  sheriff  returns  anything  as  fact,  done  in 
the  course  of  his  duty  in  the  service  of  a  precept,  it  is  conclu- 
sively presumed  to  be  true  against  him.^  And  if  one  party  refers 
the  other  to  a  third  person  for  information  concerning  a  matter 
of  mutual  interest  in  controversy  between  them,  the  answer  given 
is  conclusively  taken  as  true,  against  the  party  referring.'  This 
subject  will  hereafter  be  more  fally  considered,  under  its  appro- 
priate title.^ 

§  28.  Infants  and  Married  Women.  Conclusive  presumptions  of 
law  are  also  made  in  respect  to  infa7d%  and  married  women. 
Thus,  an  infant  under  the  age  of  seven  years  is  conclusively  pre- 
sumed to  be  incapable  of  committing  any  felony,  for  want  of  dis- 
cretion ;  ^  (a)  and,  under  fourteen,  a  male  infant  is  presumed 
incapable  of  committing  a  rape.®  (i)  A  female  under  tiie  age  of 
ten  years  is  presumed  incapable  of  consenting  to  sexual  inter- 
course.^ Where  the  husband  and  wife  cohabited  together,  as  such, 
and  no  impotency  is  proved,  the  issue  is  conclusively  presumed  to 
be  legitimate^  though  the  wife  is  proved  to  have  been  at  the  same 
time  guilty  of  infidelity.®  (c)     And  if  a  wife  act  in  company  with 

1  Watson  V,  Threlkeld,  2  Esp.  637  ;  Monro  v,  De  Chemant,  4  Campb.  215  ;  Robin< 
son  V.  Mahon,  1  Cainpb.  245  ;  post,  §  207. 
'  Simmons  v,  Bradford,  15  Mass.  82.  ^ 

•  Lloyd  «.  Willan,  1  Ksp.  178  ;  DelesUne  v,  Greenland,  1  Bay,  458 ;  Williams  w. 
Innes,  1  Camp.  364  ;  Burt  v.  Palmer,  5  Esp.  145. 

«  See  infra,  §§  169-212.  »  4  Bl.  Comm.  23. 

•  1  Hale,  P.  G.  630  ;  1  Russell  on  Crimes,  801,  5th  £ng.  ed.  859 ;  Reg.  v,  Philipsy 
8  C.  &  P.  736  ;  Res.  v.  Jonlan,  9  C.  &  P.  118. 

7  1  Russell  on  Crimes,  810,  5tli  Eng.  ed.  871. 

^  Cope  p.  Cope,  1  Moo.  k  Rob.  269,  276 ;  Morris  v.  Bavies,  8  C.  &  P.  215  ;  St. 
Geoi^e  V.  St  Margaret,  1  Salk.  123 ;  Banbury  Peerage  Case,  2  Selw.  N.  P.  (by 
Wheaton),  558  ;  6.  o.  1  Sim.  and  Stu.  153  ;  Rex  v,  Luffe,  8  East,  193.  But  if  they 
lived  apart,  though  within  such  distance  as  afforded  an  opportunity  for  intercourse,  the 
presumption  of  lesritimacy  of  the  issue  may  be  rebutted.  Morris  v.  Davies,  5  C.  &  Fin. 
168.  I^on-access  is  not  presumed  fi-om  the  fact,  that  the  wife  lived  in  adultery  with 
another ;  it  most  be  proved  aliunde,    Regina  v.  Mansfield,  1  G.  &  Dav.  7.    Post,  {81. 


(a)  See  past,  voL  iii.  §  4. 

(6)  See  post,  vol.  iii.  §{  4,  215. 

{e)  This  is  now  held  a  rebuttable  pre- 
sumption. It  is  stated  by  Mr.  Stephen  as 
follows,  Disest  of  Evidence,  art.  98 : 
"  The  &ct  that  any  penon  was  bom  dur- 
ing ^e  continuance  of  a  valid  marria^ 
between  his  mother  and  any  man,  or  withm 
such  a  time  after  the  dissolution  thereof, 
and   before   the   celebration  of  another 


valid  marriaffe,  that  his  mother's  husband 
could  have  been  his  £ather,  is  conclusive 
proof  that  he  is  the  Intimate  child  of  his 
mother's  husband,  nniess  it  can  be  shown 
eitiher  that  his  mother  and  her  husband 
had  no  access  to  each  other  at  any  time 
when  he  could  have  been  begotten,  regard 
being  had  both  to  the  date  of  the  birth  and 
the  physical  condition  of  the  husband,  or 
that  the  circumstances  of  their  access  (if 
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her  husband  in  the  commission  of  a  felony,  other  than  treason  or 
homicide^it  is  conclusively  presumed,  that  she  acted  under  his 
coercion,  and  consequently  without  any  guilty  intent.^  (a) 

§  29.  BurviTQnlilp.  Where  the  succession  to  estates  is  con- 
cerned, the  question,  which  of  two  persons  is  to  be  presumed  the 
survivor,  where  both  perished  in  the  eame  calamity y  but  the  cir- 
cumstances of  their  deaths  are  unknown,  has  been  considered  in 
the  Boman  law,  and  in  several  other  codes ;  but  in  the  common 
law,  no  rule  on  the  subject  has  been  laid  down.  By  the  Boman 
law,  if  it  were  the  case  of  a  fattier  and  son,  perishing  tc^ether  in 
the  same  shipwreck  or  battle,  and  the  son  was  under  the  age  of 
puberty,  it  was  presumed  that  he  died  first,  but,  if  above  that  age, 
that  he  was  the  survivor ;  upon  the  principle,  that  in  the  former 
case  the  elder  is  generally  the  more  robust,  and,  in  the  latter,  the 
younger.^     The  French  code  has  regard  to  the  ages  of  fifteen 

1  4  Bl.  Comm.  28,  29 ;  Anon.,  2  Eut,  P.  C.  559. 

*  Dig.  lib.  84,  tit.  5  ;  De  rebus  dubiis,  1.  9,  §§  1,  8 ;  Id.  1.  16,  22,  28 ;  Menoehiiu 
de  Presumpt.  lib.  1,  Qoost  z.  u.  8,  9.  This  rule,  however,  was  subject  to  some  ezoep- 
tions  for  the  benefit  of  mothers,  patrons,  and  beneficiaries. 

any)  were  such  as  to  render  it  highly  crime  has  been  committed  by  a  married 

improbable  that  sexual  intercourse  took  woman  in  the  presence  of  her  husband,  if 

place  between  them  when  it  occarred."  it  is  not  shown  that  she  took  a  willing  and 

liegge  V,  Edmonds,  25  U  J.  £<|.  125,  p.  active  part  in  the  crime,  or  wss  the  inciter 

135  ;  Reg.  v.  Mansfield,  1  Q.  B.  444  ;  Ride-  of  it,  a  presumption  of  law  exists  that  she 

out's  Trusts,  L.  R.  10  £q.  41 ;  Phillips  v,  was  under  his  coercion,  but  if  evidence 

Allen,  2  Allen  (Mass.),  458  ;   Sullivan  v.  tending  to  show  willing  participation  is 

Kelly,  8  Allen  (Mass.),  148  ;  State  v.  Pet-  put  in,  the  question  is  for  the  jury  upon 

taway,  8  Hawks,  628  ;  Com.  v.  Shepherd,  the  whole  evidence,  whether  the  woman 

6  Binn.  283  ;  Tate  v.  Penne,  7  Mart.  (La.)  took  such  a  part  in  the  crime  as  to  show 

V.  A.  548  ;  Cross  «.  Cross,  8  Paige,  189  ;  that  she  was  exercising  her  own  free  will. 

Com.   V.   Wentz,  1  Ashm.  269  ;   Vaughn  and  was  not  acting  under  compulsion  by 

«f.  Rhodes,  2  McCord,  227  ;   Caiyolle  v.  her  husband.     Beg.  v.  John,  18  Cox,  Cr. 

Ferris,  26  Barb.  177  ;  Strode  v.  Magowan,  Cas.  100  ;  Reg.  v.  Torney,  12  Id.  45  ;  Beg. 

2  Bush,  621  ;  Van  Aernanii;.  Van  Aemam,  v,  Cohen,  11  Id.  99  ;  Goldstein  v.  People,  82 

1  Barb.  Ch.  875  ;  Herring  v.  Goodson,  48  N.  Y.  281  ;  United  States  v.  De  Quilfeldt, 

Miss.  392  ;  Dean  v.  State,  29  Ind.  488.  2  Grim.  L.  Mag.  211 ;  Seller  «.  People,  77 

In  Gardner  v.  Gardner,  L.  R.  2  App.  N.  Y.  411;  Rex  v.  Hughes,  2  Lewin,  C.  C. 

Cas.  728,  where,  after  an  open  courtship  229  ;  Rex  v.  Pollard,  8  C.  &  P.  558  ;   Reg. 

and  constant  intercourse,  a  man  and  woman  v.  Stapleton,   1  Jeff.  C.  C.  98  ;    Com.  o. 

married,  the  woman  being  at  the  time  of  Burk,    11   Gray  (Mass.),   487;   Com.  «. 

the  marrisge  in  an  advanced  and  visible  Eagan,  108   Mass.  71 ;  Com.  v.  Butler,  1 

state  of  pregnancy,  and  a  child  was  boip  Al&n  (Mass.),  4  ;  Com.  v.  Conrod,  28  Leg. 

in  less  than  seven  weeks  after  the  marriage,  Int  810  ;  Com.  p.  lindsey,  2  hog,  Chron. 

Lord  Cairns  treated  it  as  a  presumption  of  282. 

/od,  that  the  child  was  the  cnild  of  the  hus-  The  presence  of  the  husband  maybe 

band.   This  was,  however,  a  case  of  Scotch  oonstmotive  as  well  as  aotuaL    If  the 

law,  and  he  intimated  that  by  the  law  of  woman  is  so  near  him  as  to  be  under  his 

England  it  would  be  a  presumption  of  law.  immediate  influence  and  control,  the  pre- 

(a)  This  presumption  has  been  much  sumption  arises  though  he    may  be  in 

weakened  by  the  recent  decisions.     At  anotner  room.     Com.  9.   Burk,  mipra; 

present  the  rule  as  established  by  the  cases  Com.  v.  Munsey,  112  M«n.  287. 
seems  to  be  that  when  it  is  idbown  that  a 
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and  sixty;  preBuming  that  of  those  under  the  fonner  age  the 
eldest  BorriTed;  and  that  of  those  above  the  latter  age  the 
youngest  survived.  If  the  parties  were  between  those  ages^  but 
of  different  sexes,  the  male  is  presumed  to  have  survived ;  if  they 
were  of  the  same  sex,  the  presumption  is  in  favor  of  the  survivor^ 
ship  of  the  younger,  as  opening  the  suoeession  in  the  order  of 
nature.^  The  same  rules  were  in  f oroe  in  the  territory  of  Orleans 
at  the  time  of  its  cession  to  the  United  States,  and  have  since  been 
incorporated  into  the  code  of  Louisiana.^ 

§  30.  SnrviTonhip.  This  question  first  arose,  in  common-law 
courts,  upon  a  motion  for  a  mandamti$j  in  the  case  of  General 
Stanwix,  who  perished,  together  with  his  second  wife,  and  his 
daughter  by  a  former  marriage,  on  the  passage  from  Dublin  to 
England ;  the  vessel  in  which  they  sailed  having  never  been  heard 
from.  Hereupon  his  nephew  applied  for  letters  of  administration, 
as  next  of  kin ;  which  was  resisted  by  the  maternal  uncle  of  the 
daughter,  who  claimed  the  effects  upon  the  presumption  of  the 
Boman  law,  that  she  was  the  survivor.  But  this  point  was  not 
decided,  the  court  decreeing  for  the  nephew  upon  another  ground ; 
namely,  that  the  question  could  properly  be  raised  only  upon  the 
statute  of  distributions,  and  not  upon  an  application  for  adminis- 
tration by  one  clearly  entitled  to  administer  by  consanguinity.^ 
The  point  was  afterwards  raised  in  chancery,  where  the  case  was, 
that  the  father  had  bequeathed  legacies  to  such  of  his  children  as 
should  be  living  at  the  time  of  his  death ;  and  he  having  perished, 
together  with  one  of  the  legatees,  by  the  foundering  of  a  vessel  on 
a  voyage  from  India  to  England,  the  question  was,  whether  the 
legacy  was  lapsed  by  the  death  of  the  son  in  the  lifetime  of  the 
father.  The  Master  of  the  Bolls  refused  to  decide  the  question 
by  presumption,  and  directed  an  issue,  to  try  the  fact  by  a  jury,* 

1  Code  Civil,  §§  720,  721,  722  ;  Dunnton,  Coun  de  Droit  Fmneaia,  torn.  vi.  pp.  S9. 
42,  43,  48,  67,  69  ;  Rogron,  Code  Civil  £zplL  411,  412  ;  Toullier,  Droit  Civil  Fran^aiB, 
torn.  iv.  pp.  70,  72,  78.  By  the  Kaboroetan  law  of  India,  when  relatives  thus  perish 
together,  "  it  is  to  be  presumed  that  thejr  all  died  at  the  same  moment,  and  the  prop* 
erty  of  each  shaU  pass  to  his  living  heirs,  without  any  portion  of  it  vesting  iu  his 
eommnioDB  in  miuortnne."  See  CSullie's  Moohummuoan  Law  of  Inheritance,  172, 
Such  also  was  the  rale  of  the  anoient  Danish  law.  *'  Filius  in  oommunione  cum  patre 
et  matie  denatos,  pro  non  nato  habetur."    Ancher»  ha  Cimbries,  lib.  1,  c  9,  p.  21, 

*  Civil  Code  of  Louisiana,  art  930^993 ;  Digest  of  the  Civil  Laws  of  the  Territoxy 
of  Orleans,  art.  60-68. 

*  Beg.  v.  Dr.  Hay,  1  W.  61.  640.  The  matter  was  afterwards  oompromised,  nfjon 
the  rsoommendation  of  Lord  Mansfield,  who  said  he  knew  of  no  legal  principle  on  which 
he  could  decide  it.    See  2  PhiUim.  266,  in  o.  ;  Fearne's  Posth.  Woriu»  86. 

<  Hason  v.  Maaon«  1  Mehv,  806. 
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But  the  Prerogative  Court  adopts  the  presumption,  that  both 
perished  together,  and  that  therefore  neither  could  transmit  rights 
to  the  other.^  In  the  absence  of  all  evidence  of  the  particular  cir- 
cumstances of  the  calamity,  probably  this  rule  will  be  found  the 
safest  and  most  convenient ;  ^  but  if  anj  circumstances  of  the 
death  of  either  party  can  be  proved,  there  can  be  no  inconvenience 
in  submitting  the  question  to  a  jury,  to  whose  province  it  peculiarlj 
belongs,  (a) 

1  Wright  V,  Netherwood,  2  Salk.  598,  n.  (a)  by  EyaDS ;  more  fully  reported  under 
the  name  of  Wright  v.  Sarmuda,  2  PhiUim.  266-277,  n.  (c);  Taylor  v.  Diplock,  2 
Phillini.  261,  278,  280  ;  Selwyn's  Case,  8  Ha^.  Eccl.  748 ;  In  the  Qoods  of  Murray, 
1  Curt.  596  ;  Satterthwaite  v,  Powell,  1  Curt.  705.  See  also  2  Kent's  Comm.  435,  436 
(4th  ed.),  n.  (b).  In  the  brief  note  of  Colvin  v.  H.  M.  Procurator-Gen.,  I  Hagg.  Ecd. 
92,  where  the  husband,  wife,  and  infant  child  (if  any)  perished  together,  the  court  seem 
to  have  held,  that  the  prima  fade  presumption  of  law  was  that  the  husbcuid  sunriredL 
But  the  point  was  not  much  moved.  It  was  also  ndsed,  but  not  disposed  of,  in 
Mcehring  v.  Mitchell,  1  Barb.  Ch.  264.  The  subiect  of  presumed  survivorship  is  fully 
treated  by  Mr.  Bui^,  in  his  Commentaries  on  Colonial  and  Foreign  Laws,  vol.  iv.  pp. 
1 1-29.  In  Chancery  it  has  recently  been  held,  that  a  presumption  of  priority  of  deaUi 
might  be  raised  from  the  comparative  age,  health,  and  strength  of  the  parties  ;  and, 
therefore,  where  two  brothers  peri^ihed  by  shipwreck,  the  circumstances  being  whoUy 
unknown,  the  elder  being  the  master  and  the  younger  the  second  mate  of  the  ship,  it 
was  presumed  tliat  the  latter  died  first.     SilUck  v.  Booth,  1  Y.  &  C.  New  Cas.  117. 

^  It  was  so  held  in  Coye  v.  Leach,  8  Mete.  871.  And  see  Moehring  v.  Mitchell,  1 
Barb.  Ch.  264. 

(a)  This  presumption  has  been  much  Underwood  and  the  two  boys  were  drawn 
discussed  in  several  English  and  American  out  of  one  of  the  ports  of  the  ship  ;  that 
cases.  The  leading  case  among  the  modem  when  he  last  saw  them,  which  was  a  few 
cases  is  Underwood  v.  Wing,  which  was  minutes  afterwards,  they  were  all  stand- 
heard  before  the  Master  of  the  Rolls  in  ing  together  on  the  side  of  the  ship,  the 

1854,  19  Beav.  459,  and  on  appeal  before  husband  with  his  wife  in  his  arms,  and 
the  Lord  Chancellor,  Lord  Cranworth,  in  the  two  boys  clinging  to  their  mother,  all 

1855,  4  De  G.  M.  &  0.  633,  and  another  clasped  together ;  that  whilst  in  this  po- 
branch  of  the  same  case  in  which  the  same  sition  a  sea  swept  them  off,  and  he  saw 
point  arose.  Wing  v.  Angrave,  8  H.  L.  them  no  more,  and  his  belief  was  that  they 
Cas.  183.  all  went  down  together,  instantly.    He 

The  facts  were  these :   Mr.  Underwood  also  described  the  manner  of  the  death  of 

made  a  will,  of  which  the  material  part  in  the  daughter,  Catherine,  whom  he  assisted 

this  case  was  a  devise  in  trust  for  his  wife  to  lash  to  a  simu*  in  hope  of  saving  her  life, 

in  fee,  and  in  case  she  should  die  in  his  and  it  is  certain  that  she  survived  her 

lifetime,  in  trust  for  his  three  children,  father  and  mother  and  brothers  for  some 

Catherine,   Frederick,  and  Alfred.     Mrs.  little  time,  probably  about  half  an  hour. 

Underwood  executed  a  similar  will  in  favor  There  was  considerable  expert  testimony 

of  her  husband  and  children.     About  a  of  medical  men  upon  the  probabilities  djf 

week  after  these  wills  were  executed,  Mr.  survivorship  based  upon    age,  sex,   and 

and  Mrs.  Underwood  and  their  three  chil-  physical  constitution.     In  the  report  of  the 

dren  (being  the  only  children)  took  pas-  case  in  4  De  G.  M.  k  G.  p.  657,  the  opinion 

sage  on  board  a  ship.    The  ship  was  lost  of  Mr.  Justice  Wightman  &  Baron  Martin 

on  the  voyage,  and  they  were  all  drowned ;  on  this  point  is  as  follows :   **  The  question 

one  man  alone  escaped  from  the  wreck,  a  of  survivorsliip  is  the  subject  of  evidence 

seaman,  who  was  examined  in  the  cause,  to  be  producea  before  the  tribunal  which 

and  who  testified  that,  on  the  morning  is  to  decide  upon  it,  and  which  is  to  deter* 

of  October  19,  the  vessel  went  upon  her  mine  it  as  an^  other  fact ; "  and  proceeds 

starboard  beam  ends ;  that  whilst  the  ship  to  say  that  scientific  opinion  on  the  proba- 

was  in  this  position,  the  sea  making  a  bilities  is  mere  guess-work,  and  not  evi- 

clean    breach    over   her,   Mr.   and  Mrs.  denoe  for  a  oourt  to  act  upon.    In  the 
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§  81.  PrMnmptloiui  to  tlM  law  of  aations.  Conclusive  presump- 
tioDS  of  law  are  not  unknown  to  the  law  of  nations.  Thus,  if  a 
neutral  vessel  be  found  carrying  despatches  of  the  enemy  between 
different  parts  of  the  enemy's  dominions,  their  effect  is  presumed 
t<2  be  hostile.^  The  spoliation  of  papers^  by  the  captured  party, 
has  been  regarded,  in  all  the  States  of  Continental  Europe,  as  con- 
clusive proof  of  guilt ;  but,  in  England  and  America,  it  is  open 
to  explanation,  unless  the  cause  labors  under  heavy  suspicions, 
or  there  is  a  vehement  presumption  of  bad  faith  or  gross 
prevarication.' 

§  82.  Based  on  azpadienoy.  In  these  cases  of  conclusive  pre- 
sumption, the  rule  of  law  merely  attaches  itself  to  the  circum- 
stances, when  proved ;  it  is  not  deduced  from  them.  It  is  not  a 
rule  of  inference  from  testimony ;  but  a  rule  of  protection,  as 
expedient,  and  for  the  general  good.  It  does  not,  for  example, 
assume  Uiat  all  landlords  have  good  titles ;  but  that  it  will  be  a 
public  and  general  inconvenience  to  suffer  tenants  to  dispute  them. 
Neither  does  it  assume,  that  all  averments  and  recitals  in  deeds 
and  records  are  true ;  but  that  it  will  be  mischievous,  if  parties  are 

1  The  Atalaata,  6  Bob.  Adm.  440. 

*  The  Pizano,  2  Wheat  227,  241,  242,  n.  (e) ;  The  Hunter,  1  Dods.  Adm.  480,  486. 

lepoft  of  the  caae  in  8  H.  L.  Caa.  198,  all  that  is  proved,  the  person  who  asserts 

Lord  OampbeU  says :   "  In  oar  jurispru-  the  survivorship  must  tail,  but  it  seems  if 

deooe,  when  the  question  arises  whico  of  thera  is  evidence  arising  from  the  age,  sex, 

two  indiyidiials  who  perished  by  the  same  or  physical  condition  of  the  persons  who 

calamity  sorviyed  the  other,  there  is  no  pennhed,  from  which  a  reasonable  inference 

ioferenee  of  law  from  age  or  sex,  and  the  of  survivorship  may  be  drawn,  such  infer- 

qnestion  is  to  be  decided  upon  all  the  cir-  ential  proof  may  suffice.     In  any  case  if 

eomstancea  of  the  case."    He  then  says  there  is  evidence  arising  from  the  nature 

there  was  evitlenee  founded  upon  the  age,  of  the  accident,  and  the  manner  of  death 

sex,  and  state  of  haalth  of  the  huafaand  and  of  the  parties,  which  tends  to  show  that 


which  might  have  justified  a  finding  some  one  did  in  fact  survive  the  others,  the 
that  the  hnsband  was  the  survivor,  but  it  whole  question  is  one  of  fact,  to  be  decided 
was  oounterbalanced  by  the  evidence  that  in  each  esse  by  the  jury  before  whom  the 
they  perished  at  the  same  time,  so  that  cause  is  brought.  Underwood  v.  Wing, 
there  was  not  mch  a  clear  preponderance  of  19  Beav.  459;  4  De  G.  M.&  6.  633  ;  Wing 
evidence  in  favor  of  the  survivorship  of  the  v.  Angrave,  8  H.  L.  Cas.  188  ;  WoUaston 
husband  as  would  justify  the  reversal  of  v.  Berkeley,  L.  R.  2  Ch.  Div.  21S ;  Jie 
the  finding  of  the  lower  court.  Phen^'s  Trusts,  L.  R.  5  Ch.  139  ;  Jie  Mur- 
The  rule  as  now  established  by  the  En^'  ray,  1  Curt.  596;  Taylor  v.  Diplock,  2 
fish  and  American  cases  is,  that  where  it  Phill.  Ecc.  R.  261 ;  Smith  v.  Croom,  7  Fla. 
is  proved  that  two  or  more  persons  perished  81;  Newell  v,  Nichols,  12  Hun  (N.  Y.), 
in  the  same  calamity,  there  is  no  presump-  604  ;  8.  c.  75  N.  Y.  78  ;  Pell  «.  Ball, 
tion  of  law  that  one  survived  the  others,  1  Chev.  (S.  C.)  Eq.  99 ;  Robinson  v,  Gal- 
or  that  all  perished  at  tlie  same  time  ;  the  lier,  2  Wood,  C.  C.  178  ;  Stiude  v.  Ridff- 
borden  of  proving  that  one  survived  tlie  way,  65  How.  (N.  Y.)  Pract.  801  ;  Stiuae 
others,  or  tnat  all  perished  simultaneously,  v.  Goodrich,  8  Redf.  (N.  Y.)  Surr.  87;  Mat- 
is  on  the  person  woo  asMrts  anch  to  be  the  ter  of  Ridgway,  4  Id.  226  ;  Kansas,  ftc, 
UeL    If  death  by  the  same  calamity  is  R.  R.  Co.  v.  Miller,  2  CoL  Teir.  442. 
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permittod  to  deny  them.  It  does  not  assnme  that  all  gimple  con- 
tract debts,  of  six  years'  standing,  are  paid,  nor  that  every  man, 
quietly  occupying  land  twenty  years  as  his  own,  has  a  valid  title 
by  grant ;  but  it  deems  it  expedient  that  claims,  opposed  by  such 
evidence  as  ihe  lapse  of  those  periods  affords,  should  not  be  coun- 
tenanced, and  that  society  is  more  benefited  by  a  refusal  to  enter- 
tain such  claims,  than  by  suffering  them  to  be  made  good  by  proof. 
In  fine,  it  does  not  assume  the  impossibiliiy  of  things  which  are 
possible ;  on  the  contrary,  it  is  founded,  not  only  on  the  possibUiiy 
of  their  existence,  but  on  their  occasional  occurrence ;  and  it  19 
against  the  mischiefs  of  their  occurrence  that  it  interposes  its  pro- 
tecting prohibition.^ 

§  88.  Disputable  prasomiytlons.  The  SBGOND  GLASS  of  presump- 
tions of  law,  answering  to  the  pre$umptione$  juru  of  the  Roman 
law,  which  may  always  be  overcome  by  opposing  proof,*  consists 
of  those  termed  disputable  presumptions.  These,  as  well  as  the 
former,  are  the  result  of  the  general  experience  of  a  connection 
between  certain  facts,  or  things,  the  one  being  usually  found  to  be 
the  companion  or  the  effect  of  the  other.  The  connection,  how- 
ever, in  this  class,  is  not  so  intimate,  nor  so  nearly  universal,  as 
to  render  it  expedient  that  it  should  be  absolutely  and  imperatively 
presumed  to  exist  in  every  case,  all  evidence  to  the  contrary  being 
rejected ;  but  yet  it  is  so  general,  and  so  nearly  universal,  that  the 
law  itself,  without  the  aid  of  a  jury,  infers  the  one  fact  from  the 
proved  existence  of  the  other,  in  the  absence  of  all  opposing  evi- 
dence. In  this  mode,  the  law  defines  the  nature  and  amount  of 
the  evidence  which  it  deems  sufficient  to  establish  a  prima  facie 
case,  and  to  throw  the  burden  of  proof  on  the  other  party ;  and,  if 
no  opposing  evidence  is  offered,  the  jury  are  bound  to  find  in 
favor  of  the  presumption.  A  contrary  verdict  would  be  liable  to 
be  set  aside,  as  being  against  evidence,  (a) 

§  84.  Based  ou  expedienoy.  The  rules  in  this  class  of  presump- 
tions, as  in  the  former,  have  been  adopted  by  common  consent, 
from  motives  of  public  policy,  and  for  the  promotion  of  the  general 
good ;  yet  not,  as  in  the  former  class,  forbidding  all  further  evi- 
dence ;  but  only  excusing  or  dispensing  with  it,  till  some  proof  is 

1  See  6  Law  Mag.  348,  855,  856,  *  Heixmec  tA  Pan<l  pan  iy.  S  124. 

(a)  Gnme  v,  Morris,  6  Pet  (U.  S.)  598;  CkmL  «.  Hogan,  118  Man.  7 ;  United  States 
V.  Wiggins,  14  Pet.  (U.  &.)  884. 
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giyen  on  the  otiier  side  to  rebut  the  presumption  thus  raised. 
Thus,  as  men  do  not  generally  violate  the  penal  code,  the  law  pre* 
sumes  erery  man  innoeent;  but  some  men  do  transgress  it,  and 
therefore  evidence  is  received  to  repel  this  presumption,  (a)  This 
legal  presumption  of  innocence  is  to  be  regarded  by  the  jury,  in 
every  case,  as  matter  of  evidence,  to  the  benefit  of  which  the  party 
is  entitled.  And  where  a  criminal  charge  is  to  be  proved  by  cir- 
cumstantial evidence,  the  proof  ought  to  be  not  only  consistent 
with  the  prisoner's  guUt,  but  inconsistent  with  any  o^er  rational 
conclusion.^  (6)  On  the  other  hand,  as  men  seldom  do  unlawful 
acts  with  innocent  intentions,  the  law  presumes  every  act,  in  itself 
unlawful,  to  have  been  criminally  intended,  until  the  contrary 
lippears.  (c?)     Thus,  on  a  charge  of  murder,  malice  is  presumed 

1  Hodge's  OiM»  2  Lewin,  Cr.  Cm,  2S7,  per  Aldenon,  B. 

(a)  This  presQinptioiiiB  rather  a  general  tion,  is  that  erery  mftA  is  conclnsiyely 

positive  rale  of  law  regulating  the  intro-  presumed  to  know  the  law,  or,  in  better 

auction  of  evidence  in  all  cases,  t.  e.,  in  form,  ignorance  of  the  law  excuses  no  one. 

civil  and  criminal  cases  the  party  who  The  latter  form  of  the  rule  shows  it  to  be 

desires  any  court  to  give  judgment  as  to  not  a  presumption,  but  a  positive  rule  of 

any  le^  right  or  liability  dependent  on  law,  based  on  the  inexnediency  of  admit- 

the  existence  or  non-existence  of   facts  ting  in  criminal  trials  tne  vague  excuse  of 

which  he  asserts  or  denies  to  exist,  must  ignorance  of  the  law.    Evidence  to  prove 

prove  that  those  facts  do  or  do  not  exist,  such  an  excuse,  therefore,  is  inadmissible. 

Stephen,  Die.  Evid.  art.  9S.    Therefore,  United  States  v,  Anthony,  11  Blatchf.  C. 

if  the  State  aesires  a  court  to  pronounce  a  C.  200 ;  Com.  v.  Bagley,  7  Pick.  (Mass.)) 

person  liable  to  a  certain  punishment,  it  279  ;  Brent  v.  State,  49  Ala.  297  ;  Rex  v, 

must  give  evidence  to  prove  the  facts  con-  Esop,  7  C.  &  P.  456  ;  Barronet's  Case,  1  E. 

stitutin^  his  guilt  beyond  a  reasonable  &  B.  1.    But  the  law  as  it  exists  is  the  law 

doubt,  just  as,  in  a  civU  case,  the  party  which  every  one  must  know.     Therefore, 

asking  a  decision  must  prove  his  case  by  a  if  one  act  under  a  law  which  is  afterwards 

preponderance  of  the  evidence.     Compare  declared  to  have  been  unconstitutional,  he 

Wharton,  Evid.  §  1245.     That  this  is  the  may  avail  himself  of  the  law  to  protect 

true  form  of  the  rule,  and  that  it  is  not  him,  for  it  cannot  be  contended  tnat  he 

true  that  there  is  always  a  presumption  of  was  obliged  not  only  to  know  the  law,  but 

innocence,  is  shown  by  the  fact  that  in  to  know  whether  the  law  was  constitu- 

some  cases  no  such  presumption  exists ;  tional.    Brent  v.  State,  supra.    Nor  is  any 

$.  g,  on  the  trial  of  an  mdiotment  for  seduc-  one  bound  to  know  the  law  of  any  State  or 

ing  a  woman,  her  previous  chastity,  being  a  country  except  his  own.    Rex  v.  Esop,  7 

fact  necessary  to  complete  the  guilt  of  die  C.  k  P.  456  ;  Finch  v,  Mansfield,  97  Mass. 

prisoner,  must  be  proved,  and  there  is  no  89,  92. 

presumption  of  her  innocence.    State  v.  (b)  See  also  ante,  §  18  0^  and  post,  vol. 

Wells,  48  Iowa,  671 ;   West  v.  State,  1  iii.  §  29. 

Wis.  209  ;  Com.  v.  Whittaker,  131  Mass.  (c)   Taylor    (Ev.    8    lOS)   substitutes 

224 ;  People  v.  Roderigas,  49  Cal.  9.     In  "  wrongfully "  instead  of   '*  criminally  " 

accordance  with  the  general  form  of  the  with  great  propriety,  as  every  unlawftil 

rule,  it  was  held  that  every  man  ia  pre-  act  is  by  no  means  criminaL     Where  the 

snmed  to  be  innocent,  in  Edwards  v.  State,  act  itself  is  of  an  indifferent  nature,  then 

21  Ark.  512  ;  Case  v.  Case,  17  Cal.  598  ;  the  intent  must  be  proved.    But  where  it 

Godgans  v,  Monroe,  81  Oa.  881  ;  MoEwen  is  in  its^f  unlawfiil,  the  intmt  is  pre- 

V.  f^rtland,  1  Oreg.  806  ;  Harrington  t.  sumed,  Rex  v,  Woodfall,  6  Burr.  2667,  the 

Btate,  19  Ohio,  264.  act  being  of  such  a  nature  as  to  show  the 

Another  maxim  of  the  law  which  is  often  intent.    Rax  «.  Harvey,  2  B»  ft  C.  257. 
vailed  by  the  ooiBts  •  conclafliv«  presume 
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from  the  fact  of  killing,  unaccompanied  with  circumstances  of 
extenuation ;  and  the  burden  of  disproving  the  malice  is  thrown 
upon  the  accused.^  The  same  presumption  arises  in  civil  actions, 
where  the  act  complained  of  was  unlawful.^  So,  also,  as  men 
generally  own  the  personal  property  they  possess,  proof  of  posses- 
sion is  presumptive  proof  of  ownership,  (a)     But  possession  of  the 

1  Foster's  Crown  Law,  256  ;  Rex  v,  Farrington,  Raas.  &  IW.  207.  This  point  waa 
re-examined  and  discussed,  with  great  ability  and  research,  in  York's  Case,  9  Mete.  QS, 
in  which  a  m^ority  of  the  learned  judges  affirmed  the  rule  as  stated  iu  the  text. 
Wilde,  J.,  however,  strongly  dissented  ;  maintaining,  with  great  force  of  reason,  titot 
the  rule  was  founded  in  a  state  of  society  no  lon^r  existing  ;  that  it  was  inconsistent 
with  settled  principles  of  criminal  law  ;  and  that  it  was  not  supported  by  the  weight  of 
authority.  He  was  of  opinion  that  the  following  conclusions  were  maintained  on  sound 
principles  of  law  and  manifest  justice :  1.  That  when  the  facts  and  circumstances 
accompanying  a  homicide  are  given  in  evidence,  the  question  whether  the  crime  is 
murder  or  manslaughter  is  to  be  decided  upon  the  evidence,  and  not  upon  any  presump- 
tion from  the  mere  act  of  killing.  2.  That,  if  there  be  anv  such  presumption,  it  is  a 
presnmption  of  fact ;  and  if  the  evidence  leads  to  a  reasonable  douot  whetner  the  pre* 
sumption  be  well  founded,  that  doubt  wiU  avail  in  favor  of  the  prisoner.  8.  That  tiia 
burden  of  {)roof,  in  every  criminal  case,  is  on  the  government,  to^rove  all  the  material 
alleffations  in  the  indictment ;  and  if,  on  the  whole  evidence,  the  jury  have  a  reasonable 
doubt  whether  the  defendant  is  guilty  of  the  crime  chaiged,  they  are  bound  to  acquit 
him. 

*  In  Bromage  «.  Proeser,  4  B.  ft  C.  247>  255,  256,  which  was  an  action  for  words 
spoken  of  the  plaintiffs,  in  their  business  and  trade  of  bankers,  the  law  of  implied  or 
legal  malice,  as  distinguished  from  malice  in  fact,  was  clearly  expounded  by  Mr. 
Justice  Bayley,  in  the  following  terms :  "  Malice,  in  the  common  acceptation,  means 
ill-will  against  a  person,  but  iu  its  legal  sense,  it  means  a  wrongful  act,  done  inten« 
tionally  without  just  cause  or  excuse.  If  I  give  a  perfect  stranger  a  blow  likely  to 
produce  death,  I  do  it  of  malice,  because  I  do  it  intentionally  and  without  just  cause 
or  excuse.  If  I  maim  cattle,  without  knowing  whose  they  are,  if  I  poison  a  iisheiy, 
without  knowinff  the  owner,  I  do  it  of  malice,  because  it  is  a  wrongful  act,  and  done 
intentionally.  If  I  am  arraigned  of  felonv,  and  wilfully  stand  mute,  I  am  said  to  do 
it  of  malice,  because  it  is  intentional,  ana  without  just  cause  or  excuse.  Russell  on 
Crimes,  614,  n.  1.  And  if  I  traduce  a  man,  whether  I  know  him  or  not,  and  whether 
I  intend  to  do  him  an  injury  or  not,  I  apprehend  the  law  considers  it  as  done  of 
malice,  because  it  is  wron;^ul  and  intentional.  It  equally  works  an  ii^'ury,  whether 
I  meant  to  produce  an  iinury  or  not,  and  if  I  had  no  legal  excuse  for  the  slander,  why 
is  he  not  to  have  a  remedy  against  me  for  the  injury  it  produces  f  And  I  apprehend 
the  law  recognizes  the  distinction  between  these  two  descriptions  of  malice,  malice 
in  fact  and  malice  in  law,  in  actions  of  slander.  In  an  orainary  action  for  words, 
it  is  sufficient  to  chaige  that  the  defendant  spoke  them  falsely ;  it  is  not  necessary 
to  state  that  they  were  spoken  maliciously.  'This  is  so  laid  down  in  Styles,  892,  and 
was  adjudged  upon  error  in  Mercer  «.  Sparks,  Owen,  51 ;  Noy,  35.  The  objection  there 
was,  that  the  words  were  not  charged  to  have  been  spoken  maliciously,  but  the  court 
answered  that  the  words  were  themselves  malicious  and  slanderous,  and  therefore  the 
judgment  was  affirmed.  But  in  actions  for  such  slander,  as  ii  prima  fade  excusable  on 
account  of  the  cause  of  speaking  or  writing  it,  as  in  the  case  of  servants*  characters, 
confidential  advice,  or  communication  to  persons  who  ask  it,  or  have  a  right  to  expect 
it,  malice  in  fact  must  be  proved  by  the  plaintiff ;  and  in  Edmondson  v,  Stevenson, 
Bull.  N.  P.  8,  Lord  Mansfield  takes  the  distinction  between  these  and  ordinary  actions 
of  slander." 

(a)  Armory  v.  Delamirie,  I  Stra.  505 ;  to  real  property.  Metters  v.  Brown,  1  H. 
Msffee  V,  Scott,  9  Cush.  (Mass.)  150 ;  Fish  &  C.  686.  This  presumption  of  ownership 
V,  Skut,  21  Barb.  (N.  Y.)  888  ;  Millay  v.  from  possession  arises  only  when  the  char- 
Butts,  85  Me.  189  ;  Linscott «.  Trask,  Id.  acter  of  the  possession  is  wholly  nnex- 
150 ;  Yining  «.  Bsker,  58  Id.  544.    So  as  plained ;  when  the  possession  and  nothing 
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fruits  of  crime  recently  after  its  commission,  is  prima  facie  evi- 
dence of  guilty  possession ;  and,  if  unexplained  either  by  direct 
evidence,  or  by  the  attending  circumstances,  or  by  the  character 
and  habits  of  life  of  the  possessor,  or  otherwise,  it  is  taken  as  con- 
clusive.^ This  rule  of  presumption  is  not  confined  to  the  case  of 
theft,  but  is  applied  to  all  cases  of  crime,  even  the  highest  and 
most  penal.  Thus,  upon  an  indictment  for  arson,  proof  that 
property  which  was  in  the  house  at  the  time  it  was  burnt,  was 
soon  afterwards  found  in  the  possession  of  the  prisoner,  was  held 
to  raise  a  probable  presumption  that  he  was  present,  and  concerned 
m  the  ofiPence.'  The  like  presumption  is  raised  in  the  case  of 
murder,  accompanied  by  robbery ; '  and  in  the  case  of  the  posses- 
sion of  an  unusual  quantity  of  counterfeit  money .^  (a) 

1  Rex  V. ,  2  C.  &  P.  459  ;  B^gina  v.  Coote,  1  Armst  Macartn.  k  Oele,  887  ; 

State  V.  Adams,  1  Hayw.  468  ;  Wills  on  Circumstantial  Eyidence,  67.  Where  the 
things  stolen  are  sncli  as  do  not  pass  from  hand  to  hand  {e.  g.  the  ends  of  unfinished 
woollen  clothes),  their  being  found  in  the  prisoner's  possession,  two  months  after  they 
were  stolen,  is  sufficient  to  call  for  an  explanation  from  him  how  he  came  by  them,  and 
to  be  considered  by  the  jury.  Rex  v.  Partridge,  7  0.  A  P.  661.  "  Furtum  pnesnmitur 
oommi^m  ab  illo,  penes  quern  res  furata  inventa  fuerit,  adeo  ut  si  non  docuerit  a  quo 
rem  habuerit,  just^  ex  ilia  iuventione,  potent  subjici  tormentis.'*  Mascard.  De  Probat. 
YoL  ii.,  Concl.  884  ;  Henoch.  De  Prssumpt  Ht.  6,  Prssumpt.  81. 

s  Rickman's  Case,  2  East,  P.  C.  1086.  >  Wills  on  Cinmmst  Evid.  72. 

*  Rex  V,  Fuller  et  oL,  Ruse.  &  Ry.  808. 


more  18  shown.  If  the  evidence  of  pos- 
session is  shown  to  be  equally  consistent 
with  an  outstanding  ownerehip  in  a  third 
person,  as  with  a  title  in  the  one  having 
the  possession,  the  presumption  is  rebutted. 
Rawley  v.  Brown,  71  N.  Y .  86  ;  New  York, 
&0.  R.  R.  Co.  V.  Haws,  66  N.  Y.  176.  So, 
in  general,  possession  by  a  broker,  factor, 
or  agent  of  property  such  as  he  is  in  the 
habit  of  having  in  his  possession  in  the 
re^lar  course  of  his  business,  does  not 
raise  the  presumption  of  ownership.  Suc- 
cession of  Boisbanc,  82  La.  Ann.  109. 

This  presumption  is  one  of  slight  effect, 
and  may  perhaps  be  ranked  as  circum- 
stantial evidence  of  ownerehip,  rather  than 
as  a  presumption  of  law.  Rawley  v.  Brown, 
fupra  ;  Vining  v.  Baker,  68  Me.  644. 

In  accordance  with  the  general  rule  that 
possession  of  personal  property  is  prima 
Jddt  evidence  of  title,  oesides  the  above 
cases,  are.  Succession  of  Alexander,  18  La. 
Ann.  887  ;  Stoddard  v.  Burton,  41  Iowa, 
682  ;  Fish  v.  Skut,  21  Barb.  (N.  Y.)  888; 
Wilber  «.  Sisson,  68  Id.  262 ;  Andrews  «. 
Beck,  28  Tex.  466. 

The  proof  of  possession  of  real  estate  is 
frifiML  jacU  evidence  of  title,  Smith  v. 


Lorrilkid,  10  Johns.  (N.  Y.)  888 ;  Jack- 
son  V.  Denn,  6  Cow.  (N.  Y.)  200. 

(a)  The  weight  of  authority  seems  to 
hold  that  there  is  no  presumption  of  law^ 
that  a  person's  possession  of  the  fruits  of 
crime,  though  recent,  exclusive,  and  unex- 
plained, is  guilty  possession,  but  that  this 
lact  is  prima  facie  evidence  of  the  prison- 
er's guilt,  which  the  iury  may  consider, 
along  with  the  other  facts  of  the  case,  in 
arriving  at  their  verdict  This  is,  there- 
fore, nther  a  presumption  of  fact,  or  cir^ 
cumstantial  evidence,  and  is  governed  by 
the  rules  of  that  class  of  evidence.  Com. 
V.  McGorty,  114  Mass.  801 ;  State  v,  Ray- 
mond, 46  Conn.  846  ;  State  «.  Hodge,  60 
N.  H.  610  ;  Ingalls«.  State,  48  Wis.  647  ; 
Stokes  V,  State,  68  Miss.  677 ;  Reg.  v, 
Hughes,  14  Cox,  Cr.  Cas.  228 ;  Reg.  v. 
Harris,  8  Id.  888 ;  Rmj.  v,  LsQgmead,  9 
Id.  464  ;  Hemandes  9.  State,  9  Tex.  App. 
288 ;  Sahlinger  «.  People,  102  III.  241 ; 
State  V,  Kimble,  14  Rep.  484;  State  v, 
Kelly,  11  N.  W.  Rep.  686  ;  Henderson  v. 
State,  18  Rep.  716 ;  State  v.  Rights,  82  N. 
C.  676. 

Ths  question  whether  the  possession  is 
of  sttdi  a  kind,  and  so  recent,  as  to  give 
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§  85.  Inaoomio*.  This  presumption  of  innocence  is  so  strong, 
that  even  where  the  guilt  can  be  established  only  by  proving  a 
negatire,  that  negative  must,  in  most  oases,  be  proved  by  the 
party  alleging  the  guilt ;  though  the  general  rule  of  law  devolves 
the  burden  of  proof  on  the  party  holding  the  affirmative.  Thus, 
where  the  plaintifiF  complained  that  the  defendants,  who  had  char- 
tered his  ship,  had  put  on  board  an  article  highly  inflammable  and 
dangerous,  without  giving  notice  of  its  nature  to  the  master,  or 
others  in  charge  of  the  ship,  whereby  the  vessel  was  burnt ;  he 
was  held  bound  to  prove  this  negative  averment.^  In  some  cases, 
the  presumption  of  innocence  has  been  deemed  sufficiently  strong 
to  overthrow  the  presumption  of  life«  Thus,  where  a  woman, 
twelve  months  after  her  husband  was  last  heard  of,  married  a 
second  husband,  by  whom  she  had  children ;  it  was  held,  that  the 
Sessions,  in  a  question  upon  their  settlement,  rightly  presumed 

1  Williams  9.  E.  Ind.  Co.,  8  East»  192 ;  BalL  N.  P.  298.  So,  of  allegatioM  that  a 
party  had  not  Uken.  the  aacrament,  Rex  «.  Hawkini^  10  East  211 ;  had  not  oomplied 
with  the  act  of  anifbnuity,  &c.,  Powell  v,  Milbaru,  8  Wils.  855,  866  ;  that  goods  wero 
Dot  legally  imported,  Sisaons  v.  Dixon,  5  R  a  C.  758 ;  that  a  theatre  was  not  duly 
licens^  fiodweU  v.  Redge,  1  C.  a  P.  220. 

rise  to  a  plain  and  strong  inference  of  the  goods  are  found  in  an  open  shed,  or  ham, 

gailt  of  the  possessor,  in  other  words,  or  on  open  ground,  it  has  been  held  that 

whether  the  possession  as  proved  is  legal  evidence  of  such  possession  is  not  admis- 

prima  facie  evidence  of  guilt,  is  genenUly  sible.     Rex  v,  Hughes,  11  Cox,  Cr.  Cas. 

held  to  be  one  of  law  fbr  the  Court,  iust  as  228 ;  M*Qneen  v.  Great  Weatem  Ry.  Co., 

most  questions  relating  to  the  admissi-  L.  R.  10  Q.  B.  569 ;  People  «,  Hurley,  8 

bUity  of  evidence.    See  cases  supra.     In  Pac.  C.  L.  J.  1184  ;  8  Crim.  L.  Mag.  440 ; 

New  Hampshire,  however,  that  question,  Gablick  v.  People,  40  Mich.  292. 

aa  well  as  the  effect  of  the  evidence  when  Though    the   prevailing   rule  in  the 

admitted,  is  left  to  the  jury.     State  v.  modem  cases  is  to  consider  this  a  presump- 

Hodffe,  50  N.  H.  510.  tion  of  fact,  yet  in  State  v.  Kelly,  78  Mo. 

The  two  points  principally  noticed  by  608,  it  is  said  that  this  is  a  presnmptioa 

the  Courts  in  deciding  on  the  admissibility  of  law,  and  not  a  mere  presumption  of 

are :  —  fact,  to  be  weighed  with  other  evidence  in 

1.  Whether  the  poasession  is  so  re-  the  case.  The  prisoner,  in  rebutting  thia 
cent,  that  under  all  the  drcumstances  of  prima  Jade  case,  need  only  introduce  evi- 
the  case,  it  raises  a  strong  inference  that  dence  enough  to  raise  a  reasonable  doubt 
the  prisoner  obtained  the  goods  from  the  of  his  guilt.  Sahlinger  v.  People,  102  IlL 
owner.  On  this  point,  as  might  be  ex-  241 ;  state  v,  Richart,  57  Iowa,  245.  The 
pected,  the  decisions  vary  greatly,  for  the  same  fact  of  possession  may  also  be  given  in 
time  is  only  one  element  m  the  case.  Six  evidence  as  a  cireumstance  tending  to  prove 
months  has  been  held  to  be  too  long  (Reg.  the  commission  of  other  offences,  e.  jr., 
V,  Harris,  8  Cox.  Cr.  Cas.  888),  but  two  bui^f^laTy,  receiving  stolen  property,  arson, 
months,  with  circumstances  of  conceal-  foigery,  &e.  Stuart  v.  People^  42  Mich, 
ment,  not  too  long.  State  v.  Bennet,  2  255  ;  State  v.  Bishop,  51  Vt.  287  ;  State 
Const.  (S.  C. )  R.  692.  Cf.  State  v.  Rights,  v.  Snell,  46  Wis.  524 ;  Nenbrandt  «.  State, 
82  N.  0.  675  ;  State  v,  Adama»  1  Hayw.  9  N.  W.  Repi  824  ;  Reff.  v.  Hughes,  14 
463.  Cox.  Cr.  Cas.  228  ;  People  v.  Mitchell,  55 

2.  Whether  the  poeaMsion  ia  so  exdn*  CaL  286  ;  Com.  o.  Talbot,  2  AUen  (Mass.^ 
sive  as  to  raise  a  strong  inference  that  the  161.  Cf.  People  v.  Ah  Sing^  8  Cnm.  L. 
prisoner  was  privy  to  the  fact  that  such  Mi^.  115. 

goods  were  in  hia  poMeasion.    So,  if  the 
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that  the  first  husband  was  dead  at  the  time  of  the  second 
marriage.^  (a) 

§  86.  Iimooeiio0.  An  exception  to  this  rule,  respecting  the  pre- 
sumption of  innocence,  is  admitted  in  the  case  of  a  libel.  For 
where  a  libel  is  sold  in  a  bookseller's  shop,  by  his  servant,  in  the 
ordinary  course  of  his  employment,  this  is  evidence  of  a  guilty 
publication  by  the  master;  though,  in  general,  an  authority  to 
commit  a  breach  of  the  law  is  not  to  be  presumed.  This  excep- 
tion is  founded  upon  public  policy,  lest  irresponsible  persons 
should  be  put  forward,  and  the  principal  and  real  offender  should 
escape.  Whether  such  evidence  is  conclusive  against  the  master, 
or  not,  tiie  books  are  not  perf ectiy  agreed ;  but  it  seems  conceded, 
that  the  want  of  priviiy  in  fact  by  the  master  is  not  sufficient  to 
excuse  him ;  and  that  the  presumption  of  his  guilt  is  so  strong 
as  to  fall  but  littie  short  of  conclusive  evidence.^  (&)  Proof  that 
the  libel  was  sold  in  violation  of  express  orders  from  the  master 
would  clearly  take  the  case  out  of  this  exception,  by  showing  that 
it  was  not  sold  in  the  ordinary  course  of  the  servant's  duty.  The 
same  law  is  applied  to  the  publishers  of  newspapers.' 

§  37.  Zmiooenoe.  The  presumption  of  innocence  may  be  over- 
thrown, and  a  presumption  of  guilt  be  raised  by  the  misconduct  of 
the  party,  in  suppressing  or  destroying  evidence  which  he  ought 
to  produce,  or  to  which  the  other  party  is  entitied.    Thus,  the 

^  Bex  V,  Twyning,  2  B.  &  Aid.  885.  Bnt  in  another  caae,  where,  in  a  question 
upon  the  derivative  settlement  of  the  second  wife,  it  was  proved  that  a  letter  had  been 
written  from  the  first  wife  from  Van  Diemen's  Land,  bearing  date  only  twenty-five 
days  prior  to  the  second  marriage,  it  was  held,  that  the  Sessions  did  right  in  presaming 
tiiat  we  first  wife  was  living  at  the  time  of  the  second  marriage.  Kez  v.  Harbome, 
2  Ad.  &  £1.  540.     See  alsojMM^,  §  80. 

*  Rex  V,  Ontch,  1  M.  &  M.  488  ;  Harding  «.  Greening,  8  Taunt  42  ;  Bez  v, 
Almon,  5  Burr.  2686  ;  Bex  v.  Walter,  8  Esp.  21 ;  1  Buss,  on  Grimes,  841  (8d  ed. 
p.  251) ;  Ph.  &  Am.  on  Evid.  466  ;  1  Phil.  Evid.  446. 

3  1  Buss,  on  Grimes,  341 ;  Bex  «.  Nutt,  Bull.  N.  P.  6  (8d  ed.  p.  251) ;  Southwick 
V,  Stevens,  10  Johns.  448. 

{a)  Quin  v.  State,  46  Ind.  459.    And  Misa.  -410.    When  the  presumptions  of 

where  the  presumption  of  innocence  con-  life  and  innocence  conflict,  it  is  a  question 

flicts  with  the  presumption  of  the  continu-  of  fact  for  the  juiy  which  must  prevail 

anoe  of  life,  tne  latter  must  be  proved.  Beg.  v,  Willshire,  L  B.  6  Q.  B.  Div.  866. 
Murray  v,  Murray,  6  Greg.  17 ;  Spears  v.         ih)  This  is  rather  a  presumption  of 

Burton,  81  Miss.  547  ;  Lockhart  v.  White,  authority  conferred  upon  the  agent  to  do 

18   Texas,   102  ;  Sharn  v.  Johnson,   22  the  act,  than  an  exception  to  tne  rule  of 

Ark.  75 ;  Klein  v.  Landman,  29  Mo.  259.  presumed  innocence.    Gooper  «.  Slade,  6 

Legitimacy  is  to  be  presumed  till  the  con-  H.  of  L.  786  ;  Bex  «.  Dixon,  8  M.  k  S. 

tnmr  is  shown.    Dinkins  v,  Samuel,  10  11 ;  Bex  v.  Medley,  Q  0,  &  P.  292.    As 

BicQ.  (3.  G).  66 ;  Strode  v.  McGowan,  2  to  presumprions  from  alterations  of  nego- 

Bush  (Ey.),  621 ;  Harrison  v.  South,  21  tiaole  paper,  see  poBt^  %  564,  n. 
Eng.  L.  &  Eq.  848  ;  Ward  «.  Dulaney,  28 
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spoliation  of  papers,  material  to  show  the  neutral  character  of  a 
vessel,  furnishes  a  strong  presumption,  in  odium  spoliataris^  against 
the  ship's  neutrality.^  (a)  A  similar  presumption  is  raised  against 
a  party  who  has  obtained  possession  of  papers  from  a  witness, 
after  the  service  of  subpcma  duee%  tecum  upon  the  latter  for  their 
production,  which  is  withheld.^  (hi)  The  general  rule  is,  omnia 
prcBiumuntur  contra  spoliatorem.^  His  conduct  is  attributed  to  his 
supposed  knowledge  that  the  truth  would  have  operated  against 
him.  Thus,  if  some  of  a  series  of  documents  of  title  are  sup- 
pressed by  the  party  admitting  them  to  be  in  his  possession,  this 
is  evidence  that  the  documents  withheld  afford  inferences  unf avor* 
able  to  the  title  of  that  party.^  (c)  Thus,  also,  where  the  finder 
of  a  lost  jewel  would  not  produce  it,  it  was  presumed  against  him 

1  The  Hunter,  1  Dodai  480 ;  The  Piauro^  2  Wheat  227 ;  1  Kent,  Comm.  167 ; 
mtpra^  §  81. 

*  Leeds  v.  Cook,  4  Esp.  256  ;  Rector  v.  Beotor,  8  GUm.  105.  Bnt  a  refasal  to 
j^oioduce  books  and  fMpers  under  a  notice,  though  it  lays  a  foundation  for  the  introdnc- 
tion  of  secondary  eTidenoe  of  their  contents,  has  been  held  to  afford  no  evidence  of  the 
fact  sought  to  be  proved  by  them  ;  such,  for  extmple,  as  the  existence  of  a  deed  of 
oonveyauee  from  one  mercantile  partner  to  another.  Hanson  v,  Eustace,  2  Howard, 
S.  C.  658. 

>  2  Poth.  ObL  (by  Evans)  292  ;  Dalston  v.  Coatnrorth,  1  P.  Wms.  781 ;  Cowper  v. 
Earl  Cowper,  2  P.  Wms.  720,  748-752  ;  Rex  v.  Arundel,  Hob.  109,  explained  in  2  P. 
Wms.  748,  749  ;  D.  of  Newcastle  «.  Kinderley,  8  Yes.  868,  875  ;  Annesley  r.  £.  of 
Anglesea,  17  Howell's  St.  Tr.  1480.  See  also  Sir  Samuel  Romilly's  argument  in  Lord 
Helville's  Case,  29  Howell's  St  Tr.  1194,  1195  ;  Anon.,  1  Ld.  tUym.  781 ;  Broom's 
Legal  Maxims,  p.  485.  In  Barker  «.  Ray,  2  Russ.  78,  the  Lord  Chancellor  thought 
that  this  rule  hail  in  some  cases  been  pressed  a  little  too  tar.  See  also  Harwood  v. 
Ooodright,  Cown.  87. 

*  James  v.  Bion,  2  Sim.  &  Stn.  600. 

(a)  Blade  o.  Noland,  12  Wend.  (N.  Y.)  Attorney-General  «.  Windsor,   24  Bear. 

178.    When  a  party  yoluntarily  destrojrs  679.    But  this  presumption  is  one  of  fkct 

written  evidence,  he  must  show  that  it  only,  and  will  not  suffice  to  establish  the 

was  innocently  done  before   he  can  be  contents  of  such  documents  wiUiout  proper 

allowed   to  give  secondfiury   evidence    of  secondary  evidence.    It  is  only  when  tnis 

the  contents  of  the  writings  destroyed,  secondary  evidence  is  weak  and  vague  Uiat 

Joannes  v.  Bennett,  5  Allen  (Mass.)  169  ;  the  presumption  takes  effect     If  the  evi- 

Til  ton  V.  Beecher,  Sup.  Ct.  (N.  Y.),  1875 ;  dence  of  the  contents  is  distinct  and  un- 

Bagley  «.  M'Miclde,  9  Cal.  480  ;  Tobin  v.  ambiguous,    the    presumption    does   not 

Shaw,  45  Me.  881.    Post,  §  84,  n.  arise.      Bott  v.   Wood,   56    Miss.    186 ; 

{bS  So  if  he  withholds  papers  which  Spring  Garden  Ins.  Co.  v,  Evans,  9  Md. 

woula  explain  doubts,  the  doubts  must  be  1  ;  Joannes  v,  Bennett,  5  Allen  (Mass.), 

to  his  prejudice.    Attorney-Gen.  v.  Wind-  169.     If  the  chaige  be  of  fraud  or  misoon- 

sor,  24  Beav.  679.  duct,  and  the  production  of  the  papers 

The  onusslon   of  a   party  to  call  a  would  establish  ms  guilt  or  innocence,  the 

witness,   who  might  equalljr  have  been  jury  will  be  amply  justified  in  inferring 

called  by  the  other  party,  is  no  ground  guilt,  from  the  unexplained  &ct  of  their 

for  a  presiunptlon  that  the  testimony  of  non-production.    Clifton  v.  United  States, 

the  witness  would  have  been  unfavorable.  4  How.   (U.   S.)  242.    Tampering  with 

Cramer  v.    Burlington,    49   Iowa,    218 ;  witnesses  gives  rise  also  to  adverse  pre- 

Scovill  V.  Baldwin,  27  Conn.  816.  sumptions.    Moriarty  v.  L.  C.  &  D.  R.  B. 

(c)  Thompson   v,   Thompson,  9   Ind.  Co.,  L.  R.  5  Q.  B.  814, 
828 ;  Jones  v.  Knauss,  81  N.  J.  £q.  609 ; 
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that  it  was  of  the  highest  value  of  its  kind.^  But  if  the  defendant 
has  been  guilty  of  no  fraud,  or  improper  conduct,  and  the  only 
evidence  against  him  is  of  the  delivery  to  him  of  the  plaintiff's 
goods,  of  unknown  quality,  the  presumption  is  that  they  were 
goods  of  the  cheapest  quality.*  (a)  The  fabrication  of  evidence^ 
however,  does  not  of  itself  furnish  any  presumption  of  law  against 
the  innocence  of  the  party,  but  is  a  matter  to  be  dealt  with  by  the 
jury.  Innocent  persons,  under  the  influence  of  terror  from  the 
danger  of  their  situation,  have  been  sometimes  led  to  the  simulation 
of  exculpatory  facts ;  of  which  several  instances  are  stated  in  the 
books.^  (i)  Neither  has  the  mere  non-production  of  books,  upon 
notice,  any  other  legal  effect,  than  to  admit  the  other  party  to  prove 
their  contents  by  parol,  unless  under  special  circumstances.^  (c) 

§  88.  Couxse  of  trada  Other  presumptions  of  this  class  are 
founded  upon  the  experience  of  human  conduct  in  the  course  of 
trade;  men  being  usually  vigilant  in  guarding  their  property, 
and  prompt  in  asserting  their  rights,  and  orderly  in  conducting" 
their  affairs,  and  diligent  in  claiming  and  collecting  their  dues,  (d) 

^  Armory  «.  Delamirie,  1  Str.  505  ;  Sutton  v.  Devonport,  27  L»  J.  C.  P.  54. 

*  Clunnes  v.  Pezzey,  1  Campb.  8. 

*  See  8  Inst.  104  ;  Wttls  on  Gircnmst  Evid.  118. 

*  Cooper  V.  Gibbons,  8  Campb.  868. 

(a)  Harris  v.  Rosenberg,  48  Conn.  227 ;  (d)  The  presumptions  based  on  the 
Tea  V.  Gates,  10  Ind.  164  ;  Lawton  v.  nsnal  course  of  human  affairs,  while  they 
Sweeney,  8  Jur.  964.  derive  a  certain  generality  of  application 

(b)  in  Winchell  v,  Edwards,  57  III.  from  the  unifonnity  of  business,  are  stiU 
41,  the  fabrication  of  evidence  is  held  to  rather  in  the  nature  of  prima  jfacU  evi- 

Sive  rise  to  the  same  presumption  as  its  dence,  or  presumptions  of  fact,  or  infer- 

estruction.     See  also  1  Ph.  £v.  (4th  Am.  ences,  than  presumptions  of  law. 

ed.)  689  ;  Com.  v.  Webster,  5  Gush.  (Mass.)  Thus  it  is  said  tnat  where  the  name  of 

816 ;  Gardiner  v.  People,  6  Parker,  C.  C.  the  grantee  of  land  and  that  of  a  prior 

155  ;  and  pod,  vol.  iiL  §  84.    As  to  altera-  holder  and  grantor  are  the  same,  it  will 

tion  of  evidence,  see  post,  §  565,  and  State  be  presumed  they  designate  the  same  per- 

V.  Knapp,  45  N.  H.  148.  son.     Brown  v.  Metz,  88  111.  889.     So  of 

(c)  But  it  has  also  been  held  that  two  grants  of  land  to  the  same  name, 
where,  after  notice  and  refusal  to  produce  Gates  v,  Loftus,  8  A.  K.  Mar.  (Ky. )  202. 
documents,  it  is  shown  that  they  are  in  But  see  Mooers  «.  Bunker,  29  N.  H.  420. 
the  control  of  the  party  notified,  and  sec-  And  ^nerally  identity  of  name  is  pre- 
ondary  aridence  is  given  of  their  contents,  sumptive  of  identity  of  person.  Gitt  v. 
and  such  evidence  is  imperfect,  vague,  Watson,  18  Mo.  274.  But  any  difference 
and  uncertain,  every  presumption  should  in  the  names  destroys  the  presumption, 
be  made  hy  the  jwry  against  the  party  so  Bennett  v.  Libhart,  27  Mich.  489  ;  Mo- 
lefnsing  to  produce  the  documents.  Cross  Mina  «.  Whelan,  27  Cal.  800  ;  Ellsworth 
V.  BeU,  84  N.  H.  88  ;  Barber  v,  Lyon,  v,  Moore,  5  Iowa,  486  ;  Burford  v,  McCue^ 
22  Barb.  (N.  Y.)  622.  Of.  Spring  Garden  58  Pa.  St  427.  And  the  party  benefited 
Mutual  Ins.  Co.  v,  Evans,  9  Md.  1.  by  a  deed  or  judgment  will  be  presumed 

Numerous  instances  of  presumptions  of  to  assent  to  the  same.    Clawson  v,  Eich- 

fact,  which  were  here  cited  in  the  previous  baum,  2  Grant's  Cas.  180. 

edition,  have  be^n  omitted,  as  they  seemed  There  is  also  said  to  be  a  legal  pre- 

not  to  illustrate  any  principle  or  to  be  of  sumption,  that  the  property  in  the  ^poods 

especial  moment.  is  in  the  consignee  named  in  the  bill  of 
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Thus,  where  a  bill  of  exchange,  or  an  order  for  the  payment  of 
money  or  delivery  of  goods,  is  found  in  the  hands  of  the  drawee, 
or  a  promissory  note  is  in  the  possession  of  the  maker,  a  l^al 
presumption  is  raised  that  he  has  paid  the  money  due  upon  it,  and 
delivered  the  goods  ordered.^  A  bank-note  will  be  presumed  to 
have  been  signed  before  it  was  issued,  though  the  signature  be 
torn  off.'  So,  if  a  deed  is  found  in  the  hands  of  the  grantee, 
having  on  its  face  the  evidence  of  its  regular  execution,  it  will  be 
presumed  to  have  been  delivered  by  the  grantor.^  (a)  So  a  receipt 
for  the  last  year's  or  quarter's  rent  is  prima  facie  evidence  of  the 
payment  of  all  the  rent  previously  accrued.^  (&)  But  the  mere 
delivery  of  money  by  one  to  another,  or  of  a  bank  check,  or  the 
transfer  of  stock,  unexplained,  is  presumptive  evidence  of  the 
payment  of  an  antecedent  debt,  and  not  of  a  loan.^  (c)  The  same 
presumption  arises  upon  the  payment  of  an  order  or  draft  for 
money ;  namely,  that  it  was  drawn  upon  funds  of  the  drawer  in 

1  Gibbon  9.  Feathentonhaagh,  1  Stark.  225 ;  "Em  v,  Barnett,  3  Eap.  196 ;  Gar« 
lock  V.  Geortner,  7  Wend.  198  ;  Alvord  v.  Baker,  9  Wend.  823  ;  Weidner  «.  Schwei- 
gart,  9  3erg.  &  R.  385  ;  Shepherd  v.  Carrie,  1  Stark.  454 ;  Brembridge  v.  Osborne,  Id. 
374.  The  production,  by  the  plaintiff,  of  an  I  O  U,  signed  by  the  defendant,  is  prima 
facie  evidence  that  it  was  given  by  him  to  the  plaintiff.  Curtis  v,  Rickards,  1  M.  ft 
G.  46.  And  where  there  are  two  persons,  fatner  and  son,  of  the  same  name,  it  is 
presumed  that  the  father  is  intended  until  the  contrary  appears.  See  Stebbing  v. 
Spicer,  8  M.  G.  &  S.  827,  where  the  cases  to  this  point  are  ooUected.  See  also 
State  0.  Vittum,  9  N.  H.  519  ;  Eincaid  v.  Howe,  10  Mass.  205. 

>  Murdock  v.  Union  Bank  of  La.,  2  Rob.  (La.)  112  ;  Smith  «.  Smith,  15  N.  H.  55. 

•  Ward  V,  Lewis,  4  Pick.  518. 

*  1  Gilb.  Evid.  (by  Loflt)  809  ;  Brewer  v.  Knapp,  1  Pick.  837. 

»  Welch  V.  Seaborn,  1  Stark.  474  ;  Patton  v.  Ash,  7  Serg.  &  R.  116,  125 ;  Breton 
V.  Cope,  Peake's  Cas.  30 ;  Lloyd  v.  Sandilands,  Gow,  13,  16 ;  Gary  v.  Currish,  4  Esp. 
9  ;  Aubert «.  Walsh»  4  Taunt.  293 ;  Boewell  v.  Smith,  6  C.  &  P.  60. 


lading,  so  that  he  may  sue  in  his  own 
name  to  recover  damages  for  non-delivery 
thereof,  &o.  Jjawrence  v,  Mintum,  17 
How.  (U.  S.)  100.  So,  of  an  unsigned 
account  in  the  handwriting  of  the  maker, 
in  the  hands  of  the  debtor.  Nichols  v, 
Alsop,  10  Conn.  263.  The  possession  by 
a  party  of  a  receipt  from  a  common  carrier 
raises  the  presumption  of  a  proper  deliv« 
ery,  and  of  the  possessor's  assent  to  its 
terms.  Boorman  v.  Am.  Exp.  Co.,  21 
Wis.  152. 

(a)  In  regard  to  written  instruments,  it 
will  also  be  presumed  as  follows  :  — 

1.  An  instrument  is  presumed  to  have 
been  made  on  the  day  which  it  is  dated  ; 
and  if  several  documents  are  dated  the 
same  day,  it  wiU  be  presumed  that  they 
were  made  in  the  order  necessary  to  effect 
the  object  for  which  they  were  executed. 


nnless  some  indications  of  fraud  appear. 
Stephen's  Dig.  Evid.  art  85.  New  Haven 
V.  Mitchell,  16  Conn.  206  ;  Williams  v. 
Woods,  16  Md.  220  ;  Anderson  v,  Weston, 
6  Bing.  N.  C.  302 ;  Houliston  v.  Smith, 
2  C.  &  P.  24  ;  Malpas  v.  Clements,  19  L. 
J.  Q.  B.  435 ;  Potez  v,  Glossop,  2  Ex. 
191;  Sinclair  v.  Bagallev,  4  M.  &  W. 
318  ;  Trelawney  v.  Colman,  2  Stark.  198. 

2.  When  any  document  purporting  to 
be  stamped  as  a  deed  is  properly  signed 
and  delivered,  it  is,  in  most  States,  pre- 
sumed to  have  been  sealed,  though  no 
trace  of  one  is  left  Jte  Sandilands,  L.  R 
6  C.  P.  411.  See  post,  vol  iL  §§  296, 
297,  Stephen's  Dig.  Evid.  art.  87.  As  to 
the  effects  of  alterations,  see  post,  {§  564- 
568. 

(b)  Hodffdon  v.  Wight,  36  Me.  326. 

(c)  G«rding  v,  Walter,  29  Mo.  426. 
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the  hands  of  the  drawee.  But  in  the  case  of  an  order  for  the 
deliyery  of  goods  it  is  otherwise,  they  being  presumed  to  have 
been  sold  by  the  drawee  to  the  drawer.^  Thus,  also,  where  the 
proprietors  of  adjoining  parcels  of  land  agree  upon  a  line  of 
division,  it  is  presumed  to  be  a  recognition  of  the  true  original 
line  between  their  lots.^ 

§  88  a.  Bxeoution  of  liurtniments.  Regnlarltj  of  acts.  Of  a 
similar  character  is  the  presumption  in  favor  of  the  due  execu* 
tion  of  solemn  instruments.  Thus,  if  the  subscribing  witnesses 
to  a  will  are  dead,  or  if,  being  present,  they  are  forgetful  of  all 
the  facts,  or  of  any  fact  material  to  its  due  execution,  the  law 
will  in  such  cases  supply  the  defect  of  proof,  by  presuming  that 
the  requisites  of  the  statute  were  duly  observed.^  The  same 
principle,  in  eiffect,  seems  to  have  been  applied  in  the  case  of 
deeds.^ 

1  Alvord  V,  Baker,  9  Wend.  828,  824. 

*  Spariiawk  v.  Bnllaid,  1  Met  95. 

*  Buiffoyue  v.  Showier,  1  Roberto,  Eccl.  10 ;  In  re  Leach,  12  Jar.  881. 

*  Borliaff  v.  Paterson,  9  C.  &  P.  670 ;  Dewey  v.  Dewey,  1  Met.  849  ;  Qoimby  v. 
Bozzel],  4  She^  470  ;  New  Haven  Co.  Bank  v.  Mitchell,  15  Conn.  206  ;  infra,  §  872, 
n.  Bat  there  is  no  presumption  in  the  case  of  a  deed,  that  the  witnesses,  being  dead, 
would,  if  living,  testify  to  the  gnmtor^s  soundness  of  mind  at  the  time  of  delivery. 
Flanders  v.  Davis,  19  N.  H.  189.  But  one  will  be  presumed  to  understand  the  con- 
tento  of  an  instrument  signed  by  him,  and  whether  oated  or  not.  Androscoggin  Bank 
V.  Kimball,  10  Cush.  378.  (a) 

(a)  So  also  he  will  be  conclusively  pre-  Beg.  v.  Broadhempston,  28  L.  J.  M.  C. 

Bomed  to  have  read  a  bill  of  Jading  de-  18  ;  Goeset  v,  Howard,  10  Q.  6.  411.     So 

livered  to  him  by  a  carrier,  there  being  no  it  will  be  presumed  that  the  designation 

fraud.    Grace  v.  Adams,  100  Mass.  505.  of  a  foreign  official  is  true.     Saltar  v. 

But  not  to  know  the  contento  of  a  notice  Apple^te,   8  Zabr.    (N.-  J.)  115.     But 

einted  on  the  back  of  a  railroad  ticket,  jurisdiction  will  not  be  presumed  in  favor 

aJone  v,  B.  &  W.  R.  R.  Co.,  12  Gray  of  inferior  courts ;    or  those  established 

(Mass.),  888.     On  the  maxim.    *' Omnia  for  special  purposes.     Rex  v.  All  Saints, 

pnesumuntur  rect^  ease  acta,"  that  will  be  &c.,  7  B.  &  C.  790 ;  Reg.  v.  Totness,  11 

presumed  to  have  been  done  which  ought  Q.  B.  80.     So  it  will  be  presumed  that 

to  have  been  done,  as  that  a  bill  in  Chan-  lost  instruments  had  all  the  reauisites  to 

oery   was  sworn  to    (Rex  v.  Benson,  2  make   them    valid,   as    that    tiiey   were 

Campb.    508) ;    that   a   notice    nrinted,  stamped  (Hart  v.  Hart,  1  Hare,  1 ;  Rex 

posted,  and  apparently  signed  by  the  com-  v.  Long  Buckby,  7  East,  45) ;  but  not  if 

mander  of  a  militaiy  post,  was   by  his  when  last  seen  they  wero  not  stamped, 

order  (Bruce  v.  Nicolopopulo,  11  Ex.  129);  Arbon  v.  Fussell,  9  Jur.  n.  s.  758.     But 

that  a  church,  long  used,  was  duly  conse-  when  it  appears  that  there  was  oppoitunity 

erated  (Rugg  v.  Kin^^Ul,  L.  R.  1  Ad.  &  for  imposition,  undue  influence,  overreach- 

£c.  848  ;  R^.  v,  Mainwaring,  26  L.  J.  M.  ing,  an  unconscionable  advantage  on  the 

0.  10) ;  that  a  parish  certificate,  long  rec-  part  of  the  party  who  seeks  to  establish 

Seized,  was  duly  executed  (Rex  v.  Upton  the  instrument,  conrto  of  equity  at  least 

ray,  10  B.  &  C.  807  ;  Reg.  v.  Stainfortii,  wiU  require  more  or  less  proof  according 

11  Q.  B.  66) ;  and  generally  when  an  to  circumstances.    Baker  v.  Bradley,  25 

official  act  has  been  done,  which  can  only  L.  J.  Ch.  7  ;  Cooke  v.  L4unotte,  15  Beav. 

be  lawful  and  valid,  hj  the  doing  of  cer^  284 ;  Gresley  v.  Mousley,  28  L.  J.  Ch. 

tain  preliminaty  acts,  it  will  be  presumed  620 :  Lvon  v.  Home,  87  L.  J.  Ch.  674  ; 

that  those  preliminary  aoto  have  also  been  Din»dale  v.  Dimsdale,  25  L.  J.  Ch.  806  ; 

done.    Rex  v.  Whiston,  4  A.  &  E.  607 ;  Baker  v.  Monk,  88  Beav.  419.    Courto  of 
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§  89.  Lapse  of  time.  On  the  Bame  general  principle,  where  a 
debt  due  by  specialty  has  been  unclaimed,  and  without  recog- 
nition, for  twenty  yearSy  in  the  absence  of  any  explanatory  evi- 
dence, it  is  presumed  to  have  been  paid.  The  Jury  may  infer  the 
fact  of  payment  from  the  circumstances  of  the  case,  within 
that  period ;  but  the  presumption  of  law  does  not  attach,  till  the 
twenty  years  are  expired.^  This  rule,  with  its  limitation  of 
twenty  years,  was  first  introduced  into  the  courts  of  law  by  Sir 
Matthew  Hale,  and  has  since  been  generally  recognized,  both  in 
the  courts  of  law  and  of  equity.^  It  is  applied  not  only  to  bonds 
for  the  payment  of  money,  but  to  mortgages,  judgments,  warrants 
to  confess  judgments,  decrees,  statutes,  recognizances,  and  other 
matters  of  record,  when  not  affected  by  statutes  (a) ;  but  with 
respect  to  all  other  claims  not  under  seal  nor  of  record,  and  not 
otherwise  limited,  whether  for  the  payment  of  money,  or  the  per- 
formance of  specific  duties,  the  general  analogies  are  followed,  as 
to  the  application  of  the  lapse  of  time,  which  prevail  on  kindred 
subjects.^  (i)  But  in  all  these  cases,  the  presumption  of  payment 
may  be  repelled  by  any  evidence  of  the  situation  of  the  parties,  or 
other  circumstance  tending  to  satisfy  the  jury  that  the  debt  is 
still  due.* 

1  Oswald  V.  Legh,  1  T.  R.  270 ;  HUlary  v.  Waller,  12  Ves.  264 ;  Colsell  v.  Badd, 
1  Campb.  27 ;  Boltz  v,  Bnllman,  1  Yeates,  584  ;  Cottle  v.  Payne,  3  Day,  289.  In 
some  cases,  the  presumption  of  payment  has  been  made  by  the  court,  after  eighteen 
years.  Rex  v.  Stephens,  1  Burr.  434  ;  Clark  v.  Hopkins,  7  Johns.  556 ;  but  these  seem 
to  be  exceptions  to  the  general  rule. 

*  Mathews  on  Presumpt  Evid.  379 ;  Haworth  v.  Bostock,  4  Y.  &  C.  1 ;  Grenfell 
V,  Girdlestone,  2  Y.  &  C.  662. 

*  This  presumption  of  the  common  law  is  now  made  absolute  in  the  case  of  debts 
due  by  specialty,  by  Stet  3  &  4  Wm.  IV.  c.  42,  §  3.  See  also  Stat.  8  &  4  Wm.  IV. 
c  27,  and  7  Wm.  IV.  &  1  Vic.  c.  28.  It  is  also  adopted  in  New  York,  by  Key.  Stat, 
part  3,  c  4,  tit.  2,  art.  5,  and  is  repellable  only  by  written  acknowledgment,  made 
within  twenty  years,  or  proof  of  part  payment  within  that  period.  In  Maryland,  the 
lapse  of  twelye  years  is  made  a  conclnsiye  presumption  of  payment,  in  all  cases  of 
bonds,  judgments,  recognizances,  and  other  specialties,  by  Stat  1715,  c.  23,  §  6  ;  1  Dor- 
sey*8  Laws  of  Maryl.  p.  11 ;  Carroll  v.  Waring,  3  Gill  &*  Johns.  491.  A  like  proyision 
exists  in  Massachusetts,  as  to  judgments  ana  decrees,  after  the  lapse  of  twenty  years. 
Bey.  Stat,  c  120,  §  24 ;  Pub.  Stat  c.  197,  §  23. 

4  A  more  extended  consideration  of  this  subject  being  foreign  from  the  plan  of  this 
work,  the  reader  is  referred  to  the  treatise  of  Mr.  Mathews  on  Presumptiye  Eyidenoe^ 
0. 19,  20  ;  and  to  Best  on  Presumptions,  part  1,  c.  2,  8. 

equity  will  presume,  especially  as  between  a  mistress  sets  up  a  yiolation  of  confidence 

those  sustaining  fiduciary  or  confidential'  on  the  part  of  her  paramour.    Haigreaya 

relations,  yoluntary  gifts  to  be  inyalid,  «.  Eyerard,  6  Ir.  £q.  278. 
unless  satisfied,  upon  proof,  there  was  no  (a)  Janris  v,  Albro,  67  Me.  810 ;  Fisher 

imposition,    undue    influence,    or   other  v.  Mayor,  18  N.  Y.  Sup.  Ct  64. 
wrong.     Nottidge  v.  Prince,  2  Gi£  246;  (b)  Worth  v.  Gray,  6  Jones  (N.  C), 

1  Stoiy,  Eq.  Jur.  §§  808-324.     Not,  how-  £q.  4  ;  Knight  v.  Maoomber,  55  Me.  182. 
eyer,  u  the  relation  is  unlawful,  as  where 
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§  40.  Conna  of  bvsineM.  Under  this  head  of  presnmptioiiis 
from  the  course  of  trade,  may  be  ranked  the  presumptions  fre- 
quently made  from  the  regular  course  of  busmess  in  a  public  office. 
Thus  postmarks  on  letters  are  prima  facie  eyidence,  that  the  letr 
ters  were  in  the  post-office  at  the  time  and  place  therein  specified.^ 
If  a  letter  is  sent  by  the  post,  it  is  presumed,  from  the  known 
course  in  that  department  of  the  public  service,  that  it  reached 
its  destination  at  the  regular  time,  and  was  received  by  the  person 
to  whom  it  was  addressed,  if  living  at  the  place,  and  usually  re- 
ceiving letters  there.'  (a)  So,  where  a  letter  was  put  into  a  box 
in  an  attorney's  office,  and  the  course  of  business  was  that  a  bell- 
man of  the  post-office  invariably  called  to  take  the  letters  from 
the  box ;  this  was  held  sufficient  to  presume  that  it  reached  its 
destination.' (i)  So,  the  time  of  clearance  of  a  vessel,  sailing 
under  a  license,  was  presumed  to  have  been  indorsed  upon  the 
license,  which  was  lost,  upon  its  being  shown  that,  without  such 
indorsement,  the  custom-house  would  not  have  permitted  the 
goods  to  be  entered.^  (e)  So,  on  proof  that  goods  which  cannot 
be  exported  without  license  were  entered  at  the  custom-house  for 

1  Fletcher  v.  Braddyll,  3  Stark.  64 ;  Rex  v,  Johnson,  7  East,  65  ;  Rex  v.  Watson, 
1  Gampb.  215  ;  Rex  v,  Plumer,  Ross,  k  Ry.  264 ;  New  Haven  Co.  Bank  v.  MitcheU, 
15  Conn.  206. 

'  Saunderaon  v.  Judge,  2  H.  BL  509  ;  Bossard  v.  Levering,  6  Wheat  102  ;  Linden- 
Iwrger  v.  Beall,  lb.  104  ;  Bayley  on  Bills  (by  Phillips  &  SewaU),  275,  276,  277  ;  Wal. 
ter  V.  Haynes,  Ry.  &  M.  149 ;  Warren  v.  Warren,  1  Or.  M.  <jb  R.  250 ;  RusseU  «• 
Buckley,  4  R.  I.  525. 

>  Skilbeck  v,  Garbett,  9  Jur.  889  ;  s.  0.  7  Ad.  &  £L  K.  &  846. 

«  Butler  V,  Allnut»  1  Stark.  222. 

(a)  A  presumption  of  fad  that  a  letter  of  the  law,  that  the  law  knows  no  fraotioa 

was  duly  receiyed  arises  upon  proof  that  of  a  day.    There  is  a  conclusive  presump- 

it  was  deposited  in  the  post-office,  properly  tion  that  legislative  and  judicial  acts  are 

addressed,  with  the  postage  prepaid.   This  in  force  on  every  part  of  the  day  on  which 

presumption  is  based  on  the  probability  they  were  passed,  or  on  which  they  are  to 

that  the  officers  of  the  government  will  do  take  effect.  Re  Wellman,  20  Vt.  658.   But 

their  duty,  and  that  letters  wiU  be  duly  when  the  question  concerns  the  acts  of 

delivered.     Briggs  v.  Hervey,  180  Mass.  parties ;   when  it  becomes  necessary  to 

187 ;   Huntley   v.   Whittier,   105    Mass.  ascertain  which  of  several  persons  has  a 

891,  and  cases  there  cited :    First,  &c.  priority  of  right,  «.  g,  where  goods  are 

Bank   v.   McManigle,   69    Pa.   St.   156 ;  seized  on  execution  the  same  day  the  de* 

Greenfield    Bank    v.    Grafts,    4    Allen  fendant  commits  an  act  of  bankruptcy,  or 

(Mass. ),  447 ;  and  ef.  Loud  «.   MerrUl,  two  writs  of  attachment  or  execution  are 

45  Me.  516  ;  Freeman  v.  Morey,  Id.  50,  deUvered  to  the  sheriff  on  the  same  day, 

and  /wsf,  vol.   ii.  )  188.    So  of  a  tele-  then  it  is  proper  for  the  courts  to  examine 

graphic  despatch.    Com.  v,  Jeffries,  7  AUen  into  the  smallest  differences  of  time.    Eai 

(Mass.),  548 ;  United  States  v.  Baboock,  parU  D'Obree,  8  Yea.  88  (Sumner^s  ed.) 

8  Dill.  C.  C.  571.  note  (a) ;  Be  Richardson,  2  Story,  G.  C. 

{h)  Spencer  v,  Thompson,  6  Ir.  G.  L.  571 ;  Ferris  «.  Ward,  9  IlL  499 ;  Lang  «. 

587.    Gf.  McGregor  v.  Kelly,  8  Ex.  794.  Phillips,  27  Ala.  811;  Whittakerv.  Wialey, 

(fi)  It  is  commonly  said  to  be  a  maxim  9  £ng.  L.  k  £q.  45. 
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exportation,  it  will  be  presumed  that  there  was  a  license  to  export 
ihem.^  The  return  of  a  sheriff,  also,  which  is  conclusively  pre- 
sumed to  be  true,  between  the  parties  to  the  process,  is  tekea 
prima  facie  as  true,  even  in  his  own  favor ;  and  the  burden  of 
proving  it  false,  in  an  action  against  him  for  a  false  return,  is  de- 
volved on  the  plaintiff,  notwithstanding  it  is  a  negative  allega- 
tion.^ In  fine,  it  is  presumed,  until  the  contrary  is  proved,  that 
every  man  obeys  the  mandates  of  the  law,  and  performs  all  his 
official  and  social  duties.'  (a)  The  like  presumption  is  also  drawn 
from  the  usual  course  of  men's  private  offices  and  business,  where 
the  primary  evidence  of  the  fact  is  wanting.^ 

§  41.  Conttnuitj.  Other  presumptions  are  founded  on  the  ex- 
perienced continuance  or  permanency  of  longer  and  shorter  dura- 
tion, in  human  affairs.  When,  therefore,  the  existence  of  a  person, 
a  personal  relation,  or  a  state  of  things,  is  once  established  by 
proof,  the  law  presumes  that  the  person,  relation,  or  state  of 
things  continues  to  exist  as  before,  until  the  contrary  is  shown, 
or  until  a  different  presumption  is  raised,  from  the  nature  of  the 
subject  in  question,  (h)    Thus,  where  the  issue  is  upon  the  Ijfe  or 

1  Van  Omeron  v.  Dowick,  2  Campb.  44. 

s  Clarke  v.  Lyman,  10  Pick.  47 ;  Boynton  v.  WiUard,  Id.  169. 

*  Ld.  Halifax's  Case,  BulL  N.  P.  [298] ;  United  States  Bank  v.  Dandridffe,  12 
Wheat  69,  70 ;  Williams  v.  £.  Ind.  Co.,  3  East,  192 ;  Hartwell  v.  Root,  19  Johns. 
845  ;  The  Mary  Stewart,  2  W.  Rob.  Adm.  244.  Hence,  children  bom  doting  the 
separation  of  husband  and  wife,  by  a  decree  of  divorce  a  fMnn  et  thoro^  are,  prima  faeie, 
illegitimate.     St.  George  v.  St.  Maigaret,  1  Salk.  128. 

*  Doe  V.  Tarford,  8  B.  &  Ad.  890,  895 ;  Chanipneys  v.  Peck,  1  Stark.  404 ;  Piitt 
«.  Fairclough,  8  Oampb.  805 ;  Dana  v.  Kemble,  19  Pick.  112. 

(a)  Lea  v.  Polk  County  Copper  Co.,  21  895  ;  Crease  v.  Holman,  19  Ind.  80 ; 
How.  (U.  S.)  498  ;  Cooper  v.  Granberry,  Cook  v.  Cook,  58  Barb.  (N.  Y.)  180.  Re- 
88  Miss.  117  ;  Curtis  v.  Herrick,  14  CaL  lations  proved  to  exist  between  parties  are 
117;  Isbell  v.  N.  Y.  &  N.  Haven  B.  R.  Co.,  presumed  to  continue.  Eames  v,  Eames, 
25  Conn.  556.  41   N.   H.   177  ;  Cacgolle  v.   Ferris,  28 

(b)  Thus  when  personal  property  has  N.  Y.  90  ;  Smith  v.  Smith,  4  Paige,  432  ; 
been  shown  to  belong  to  a  person  prior  to  Leport  «.  Todd,  82  N.  J.  L.  124  ;  Bodv 
bis  death,  it  will  be  presumed  to  have  v,  Jensen,  88  Wis.  402 ;  Cooper  «.  Ded* 
been  his  property  at  his  death,  and  to  rick,  22  Barb.  (N.  Y.)  516.  So  of  life, 
have  gone  to  his  executors.  Hanson  v,  once  proved.  Duke  of  Cumberland  «. 
Chiatovich,  18  Nev.  895 ;  Flanders  «.  Graves,  9  Barb.  (N.  Y.)  595.  So,  owner- 
Merritt,  8  Barb.  (N.  Y. )  201.  But  see  ship  of  personal  property  is  presumed  to 
Adamsv.  Clark,  8  Jones,  L.(N.  C.)  56.  So,  oontiuue  till  a  sale  is  diown.  Mere 
proof  of  residence  in  a  place  raises  a  pre-  change  of  possession  does  not  suffice  to 
sumption  of  continued  residence  in  that  control  the  presumption  (McGee  v.  Scott, 
place.  Eilbum  «.  Bennett,  8  Met.  (Mass.)  9  Cush.  (Mass. )  148)  ;  so  a  custom  to  con* 
199;  RixfordvL  MUler,  49  Vt  819;  Prather  tinue  (Scales  v.  Key,  11  A.  &  £.  819) ;  a 
V.  Palmer,  4  Ark.  456  ;  Nixon  v.  Palmer,  pauper  to  retain  his  settlement  (Rex  v, 
10  Barb.  (N.  Y.)  175,  178.  So,  if  insan-  Tanner,  1  Esp.  804) ;  coverture  to  con- 
ity  is  proved  to  have  existed  once,  it  is  tinue  (Brskine  v.  DaWs,  25  IIL  251)  ;  a 

rumed  to  oontinue.      State  v.  Wilner,  judgment  to  remain  in  force  (Murphy  v, 

Wis.  804 ;  Lilly  v.  Waggoner,  27  111.  Oxr,  82  IIL  489) ;  a  state  of  mind  to  con- 
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death  of  a  person,  once  shown  to  have  been  living,  the  burden  of 
proof  lies  upon  the  party  who  asserts  the  death.^  (a)  But  after 
the  lapse  of  seven  years,  without  intelligence  concerning  the 
person,  the  presumption  of  life  ceases,  and  the  burden  of  proof  is 
devolved  on  the  other  pariy.^  (6)  This  period  was  inserted,  upon 
great  deliberation,  in  the  statute  of  bigamy,'  and  the  statute 
concerning  leases  for  lives,^  and  has  since  been  adopted,  from 
analogy,  in  other  cases.^    But  where  the  presumption  of  life 

1  Throgmorton  «.  Walton,  2  RoU.  Ml ;  Wilson  v.  Hodra,  S  East,  818 ;  Battin  v. 
Bigelow,  1  Pet.  C.  C.  452 ;  Gilieland  v.  Martin,  8  McLean,  490.  "  Vivere  etiam 
nsqne  ad  centum  annos  qoilibet  pnesamitur,  nisi  probetur  mortuus."  Corpus  Juris 
Gloflsatum,  torn.  iL  p.  718,  n.  (q) ;  MascanL  De  Piob.  yoL  L,  ConcL  108,  n.  6. 

*  Hopewell  v.  De  Pinna,  2  Cunpb.  118  ;  Lorins  v.  Steineman,  1  Mete.  204 ;  Cofer 
«.  Thermond,  1  EeUy,  588.  This  presumption  of  death,  from  seven  gears'  absence,  was 
questioned  by  the  Vice-Chancellor  of  England,  who  said  it  was  **  daily  becoming  more 
and  more  untenable ; "  in  Watson  v,  Enffland,  14  Sim.  28  ;  and  again  in  Dowley  v. 
Winfield,  Id.  277.  But  the  correctness  of  his  remark  is  doubted  in  6  Law  Mag.  n.  a. 
888,  889  ;  and  the  rule  was  subsequently  adhered  to  by  the  Lord  Chancellor  in  Cuth* 
bert  V.  Purrier,  2  Phill.  199,  in  regard  to  the  capital  of  a  fund,  the  income  of  which 
was  bequeathed  to  an  absent  legatee  ;  though  he  seems  to  have  somewhat  relaxed  the 
rule  in  regard  to  the  accumulated  dividends.  See  7  Law  Rep.  201.  The  presumption 
in  such  cases  is,  that  the  person  is  dead ;  but  not  that  he  died  at  the  end  of  the  seven 
years,  nor  at  any  other  particular  time.  Doe  v,  Nepean,  6  B.  &  Ad.  86  ;  2  M.  &  W, 
894.  The  time  of  the  death  is  to  be  inferred  by  the  jury  from  the  circumstances. 
Rust  V,  Baker,  8  Sim.  448  ;  Smith  v,  Knowlton,  11  N.  H.  191 ;  Doe  o.  Flanagan,  1 
Kellv,  548 ;  Burr  v.  Sim,  4  Whart.  150  ;  Bradley  v.  Bradley,  Id.  178. 

»*1  Jac  I.  c.  11.  *  19  Car.  II.  c.  6. 

*  Doe  9.  Jesson,  6  East,  85  ;  Doe  v.  Deakin,  4  B.  &  Aid.  488 ;  King  v.  Paddock, 
18  Johns.  141.  It  is  not  necessary  that  the  party  be  proved  to  be  absent  from  the 
United  States ;  it  is  sufficient,  if  it  appears  that  ne  has  been  absent  for  seven  years, 
from  the  particular  State  of  his  residence,  without  having  been  heard  from.  Newman 
V.  Jenkins,  10  Pick.  515  ;  Innis  v.  Campbell,  1  Rawle,  378  ;  Spurr  v,  Trimble,  1  A.  E. 
Marsh.  278  ;  Wambaugh  v.  Schenck,  2  Penningt.  167  ;  Woods  v.  Woods,  2  Bay,  476 ; 
1  K.  Y.  Rev.  Stat  749,  $  6. 


tinne.  Blackburn  v,  SUte,  28  Ohio  St. 
146.  See  also  Farr  v.  Payne,  40  Vt  615 ; 
Leport  V.  Todd,  82  N.  J.  L.   124 ;  and 

jMie,  K  42>  *7,  n. 

(a)  Our  law  has  not  fixed  the  limit 
when  the  presumption  will  oease.  Life 
to  the  common  age  of  man  may  be  nre- 
sumed.  Stevens  v.  McNamara,  86  Me. 
176.  And  the  extreme  age  of  a  hundred 
years  will  not  warrant  a  conclusive  pre- 
sumption of  death  (Bumey  v.  Ball,  24 
Ga.  505) ;  nor  infirm  healtn  and  eighty 
years.  Matterof  Hall,  1  Wall.  Jr.  85.  On 
the  other  hand,  where  a  term  was  for  sixty 
years,  the  possibility  of  the  termor  being 
alive  after  the  expiration  of  the  term  was 
considered  by  the  court  (Beverley  v.  Bey- 
erley,  2  Vem.  181 ;  Doe  v,  Andrews,  15 
Q.  6.  756) ;  and  a  deposition,  taken  mtv 
years  before  the  trial,  was  rejected,  no  search 
having  been  made  for  the  deponent,  and 
no  reason  shown  why  he  was  not  produoed. 


Benson  v.  Olive,  2  Str.  920.  This  pre- 
sumption  of  the  continuance  of  life  is  one 
of  fietct,  depending  on  the  circumstances  of 
the  case,  and  not  one  of  law.  Hyde  Park 
V.  Canton,  180  Mass.  505.  See  ante  §  85, 
note  a. 

(b)  This  rebuttable  presumption  of  law 
iM  tnus  stated  in  Stephen  Dig.  Evid.  art 
99.  '*  A  person  shown  not  to  have  berai 
heard  from  for  seven  years  by  those,  if 
any,  who,  if  he  had  been  alive,  would  nat- 
urally have  heard  of  him,  is  presumed  to 
be  dead,  unless  the  circumstances  of  the 
case  are  such  as  to  account  for  his  not 
being  heard  of  without  assuming  his  death ; 
but  uiere  is  no  presumption  as  to  the  time 
when  he  died,  and  the  burden  of  proving 
his  death  at  any  particular  time  is  upon 
the  person  who  asserts  it."  In  accord- 
ance with  this  nile  are  In  re  Phen^'s 
Trusts,  L.  R.  6  Ch.  189  ;  /»  rv  Lewes's 
Trusts^  L.  R.  11  £q.  386^  6  Ch.  856 ;  A 
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conflicts  with  that  of  innocence,  the  latter  is  generally  allowed  to 
prevail.^  Upon  an  issue  of  the  life  or  death  of  a  party,  as  we 
have  seen  in  the  like  case  of  the  presumed  payment  of  a  debt,  the 
jury  may  find  the  fact  of  death  from  the  lapse  of  a  shorter  period 
than  seven  years,  if  other  circimistances  concur ;  as,  if  the  party 
sailed  on  a  voyage  which  should  long  since  have  been  accom* 

1  Bex  9.  Twyning,  2  B.  &  Aid.  886  ;  tupra,  §  85.  Bat  there  is  no  aleolate  pre- 
samption  of  law  as  to  the  continaance  of  life  ;  nor  any  absolute  presumption  against  a 
person's  doing  an  act  because  the  doing  of  it  would  be  an  offence  against  the  law.  In 
every  caae  the  ciicomBtances  most  be  conaidered.  Lapsley  «.  Griereon,  1  H.  L. 
Gas.  498. 


re  Corbbhle/B  Tmstip  L.  R.  li  Ch.  Dir. 
846  ;  Hicknuui  v.  Upeall,  L.  R.  20  £q. 
186. 

The  same  presumption  obtains  in  the 
United  States,  with  tne  addition,  in  most 
States,  of  the  limitation  that  the  person 
whose  death  is  thus  presumed  must  be 
shown  to  have  been  away  from  his  home, 
and  perhaps  out  of  the  State.  Stevens  v. 
McNamara,  86  Me.  176  ;  Stinchfield  v. 
Emerson,  52  Me.  465  ;  Crawford  v.  Elliott, 
1  Houst  (Del.)  465  ;  McDowell  v.  Simp- 
son, Id.  467;  Winshipv.  Conner,  42  N.  H. 
841  ;  Whitney  v.  Nicholl,  46  111.  230  ; 
Primm  v.  Stewart,  7  Tex.  178  ;  Holmes 
V.  Johnson,  42  Pa.  St  159 ;  Garwood  v, 
Hastings,  38  Cal.  217 ;  Keller  v.  Stuck, 
4  Redf.  (N.  Y.)  294;  Wambaugh  v. 
Schenck,  1  Penn.  (N.  J.)  229 ;  Newman 
V.  Jenkins,  10  Pick.  (Mass.)  515  ;  Hyde 
Park  V,  Canton,  130  Mass.  505. 

There  is  a  difference  in  the  authorities 
in  the  United  States  on  the  question 
whether  the  person  is  presumed  to  be 
alive  till  the  end  of  the  seven  years,  or 
whether  there  is  no  presumption  as  to  the 
date  of  his  death  but  an  v  one  relying  on 
his  death  having  occurred  at  a  certain  date 
must  prove  that  fact.  It  was  held  that 
the  presumption  of  life  continues  till  the 
end  of  the  seven  years,  in  Montoomery  v. 
Bevans,  1  Sawy.  0.  G.  658  ;  Ackett  v. 
State,  1  Sneed  (Tenn.),  855;  Clarke's 
Executors  v.  Canfield,  2  McCart.  (N.  J.) 
119  ;  Eagle  v.  Emmett,  4  Bradf.  (N.  Y.) 
117  ;  Smith  v.  Knowlton,  11  N.  H.  191 ; 
and  see  cases  mpra. 

But  in  accordance  with  the  English 
authorities  and  the  better  rule,  it  was 
held  that  there  is  no  presumption  as  to  the 
date  of  his  death  within  the  seven  years, 
in  Davie  «.  Brigga,  97  U.  S.  628  ;  Spen- 
cer «.  Roper,  18  Ired.  (N.  C.)  888 ;  state 
V.  Moore,  11  Id.  160  ;  McCartee  v.  Camd* 
1  Barb.  (N.  Y.)  Ch.  455  ;  Hancock  v. 
American  L.  Ina.  Co.,  62  Mo.  26. 


In  anj  case,  however,  the  date  of  the 
death  within  the  seven  years  may  be 
proved  as  a  fact  by  direct  or  circumstantial 
evidence.  The  most  ususl  form  of  such 
evidence  is  that  which  shows  that  the 
person  in  question  was  either  in  such  a 
t)ad  state  of  health  that  it  is  probable  that 
he  is  dead  at  the  time  specified,  or  that  he 
has  been  exposed  to  some  specific  danger 
such  as  shipwreck  or  railroad  collision, 
which  renders  it  probable  that  he  was 
then  destroyed.  This  and  similar  evidence 
will  justify  the  finding  of  death  at  a  speci- 
fic date  inside  of  the  seven  years,  by  the 
jury,  but  mere  unexplained  absence  short 
of  that  time  will  not.  Matter  of  Acker- 
man,  2  Redf.  (N.  Y.)  521  ;  Hancock  o. 
American  L.  Ins.  Co.,  62  Mo.  26  ;  Stou- 
venal  r.  Stephens,  2  Daly  (N.  Y.),  319 ; 
Gibbes  v,  Vincent,  11  Rich.  (S.  C.)  1^ 
323 ;  Spri^  v.  Moale,  28  Md.  497  ;  Lor- 
iiiff  V.  Steinman,  1  Mete.  (Mass.)  204; 
and  cases  aipra;  Main,  in  re,  1  Sw.  & 
Tr.  11. 

The  presumption  of  death  is  rebuttable 
by  any  facts  snowing  that  the  aupiiosed 
deceased  had  been  heard  from  within  seven 
years,  e.  g,  if  letters  had  been  received 
from  him  (Flynn  v.  Coffee,  12  Allen 
(Mass.),  188 ;  Smith  «.  Smith,  49  Ala. 
156) ;  but  the  information  muist  be  gen- 
uine (Prudential  Assurance  Co.  v.  Ed- 
monds, L.  R.  2  App.  Gas.  487) ;  aud  also 
by  direct  proof  that  the  supposed  deceased 
is  alive.  Devlin  v.  Com.,  14  Rep.  795^ 
As  to  the  effect  of  letters  of  administration 
granted  on  this  presumption,  see  Jochum- 
sen  V.  Suffolk  Saving  Banl^  8  Allen. 
(Mass. ),  87 ;  Devlin  v.  Com.,  tupra;  to  the 
effect  that  the  decree  finding  the  death  is 
not  conclusive  until  reversra,  becanse  it 
is  wholly  void  if  the  supposed  deceased 
turns  out  to  be  alive.  Cf.  Roderigas  o. 
East  River  Savinm  Institution,  68  N.  T. 
460. 
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plished,  and  the  vessel  has  not  been  heard  from.^  But  the  pre- 
sumption of  the  common  law,  independent  of  the  finding  of  the 
jury,  does  not  attach  to  the  mere  lapse  of  time,  short  of  seven 
years,'  unless  letters  of  administration  have  been  granted  on  his 
estate  within  that  period,  which,  in  such  case,  are  conclusive 
proof  of  his  death.^ 

§  42.  Partnanhip.  On  the  same  ground,  a  partnenhipy  or  other 
similar  relation,  once  shown  to  exist,  is  presumed  to  continue, 
until  it  is  proved  to  have  been  dissolved.^  (a)  And  a  seisin,  once 
proved  or  admitted,  is  presumed  to  continue,  until  a  disseisin  is 
proved.^  The  opini<ms,  also,  of  individuals,  once  entertained  and 
expressed,  and  the  state  of  mind,  once  proved  to  exist,  are  pre- 
sumed to  remain  unchanged,  until  the  contrary  appears.  Thus, 
all  the  members  of  a  Christian  community  being  presumed  to 
entertain  the  common  faith,  no  man  is  supposed  to  disbelieve  the 
existence  and  moral  government  of  God,  until  it  is  shown  from 
his  own  declarations.  In  like  manner,  every  man  is  presumed  to 
be  of  sane  mind,  until  the  contrary  is  shown ;  but,  if  derangement 
or  imbecility  be  proved  or  admitted  at  any  particular  period,  it  is 
presumed  to  continue,  until  disproved,  unless  the  derangement 
was  accidental,  being  caused  by  the  violence  of  a  disease.^  (i) 

§  48.  A  spirit  of  comity  and  a  disposition  to  friendly  intercourse 
are  also  presumed  to  exist  among  nations,  as  well  as  among  indi- 
viduals. And,  in  the  absence  of  any  positive  rule,  affirming,  or 
denying,  or  restraining  the  operation  of  foreign  laws,  courts  of 
justice  presume  the  adoption  of  them  by  their  own  government, 

1  In  the  case  of  a  missing  ship,  bound  from  Manilla  to  London,  on  which  the 
underwriters  had  rolantarily  paid  the  amount  insured,  the  death  of  those  on  board 
was  presumed  by  the  PrerogaUye  Court,  after  an  absence  of  only  two  years,  and  admin- 
istration was  granted  accordingly.  In  re  Hutton,  1  Curt.  595.  See  also  Sillick  v, 
BooUi,  1  Y.  &  CoL  N.  C.  117.  if  the  person  was  unmanied  when  he  went  abroad  and 
was  last  heard  of,  the  presumption  of  his  death  carries  with  it  the  presumption  that  he 
died  without  issue.     Rowe  v.  Hasland,  1  W.  Bl.  404  ;  Doe  v.  Griffin,  15  East,  293. 

S  Watson  V.  King,  1  Stark.  121  ;  Green  v.  Brown,  2  Str.  1199  ;  Park  on  Ins.  433. 

*  Newman  v.  Jenkins,  10  Pick.  515.  The  production  of  a  will,  with  proof  of  pay« 
ment  of  a  legacy  under  it,  and  of  an  entry  in  the  register  of  burials,  were  held  suffi- 
cient eridence  of  the  park's  death.     Doe  v.  Penfold,  8  C.  &  P.  586. 

«  Alderson  v.  Clay,  1  Stark.  405 ;  2  Stark«  Erid.  590,  088. 

*  Brown  v.  King,  5  Mete.  178. 

*  Attorney-General  v,  Pamther,  8  Bro.  Oh.  Cas.  443  ;  Peaslee  v.  Bobbins,  3  Mete. 
164 ;  Hiz  v.  Whittemore,  4  Mete  545  ;  1  Collinson  on  Lunacy,  55  ;  Shelford  on  Lun- 
atics, 275  ;  1  Hal.  P.  C.  80;  Swinb.  on  Wills,  Part  IL  |  iii  6,  7. 

(a)  Eames  v.  Eames,  41  N.  H.  177  ;  oases  and  in  the  probate  of  wills,  see  po$t 

Clark  V,  Alexander,  8  Scott  (N.  B.),  161.  Burden  of  Proof,  and  vol.  iii.  {  6.     See 

(h)  As  to  the  effect  of  this  presump-  also  pod  yoL  ii.  JS  869-874,  and  §§  689, 

tion  upon  the  burden  of  proof  in  criminal  690. 
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unless  they  are  repugnant  to  its  policy,  or  prejudicial  to  its  inter* 
est.^  (a)  The  instances  here  given,  it  is  believed,  will  sufficiently 
illustrate  this  head  of  presumptive  evidence.  Numerous  other 
examples  and  cases  may  be  found  in  the  treatises  already  cited, 
to  which  the  reader  is  referred.^ 

§  44.  Presumptions  of  Fact,  usually  treated  as  composing  the 
second  general  head  of  presumptive  evidence,  can  hardly  be  said, 
with  propriety,  to  belong  to  this  branch  of  the  law.  They  are,  in 
truth,  but  mere  arguments,  of  which  the  major  premise  is  not  a 
rule  of  law ;  they  belong  equally  to  any  and  every  subject-matter ; 
and  are  to  be  .judged  by  the  common  and  received  tests  of  the 
truth  of  propositions  and  the  validity  of  arguments.  They  depend 
upon  their  own  natural  force  and  efficacy  in  generating  belief  or 
conviction  in  the  mind,  as  derived  from  those  connections,  which 
are  shown  by  experience,  irrespective  of  any  legal  relations.    They 

1  Bank  of  Angnsta  «.  Earie,  18  Peten,  519 ;  Stonr  on  Confl.  of  Laws,  §§  Se,  87. 
'  See  Mathews  on  Presomptiye  Evid.  o.  11-22  ;  ^t  on  Preanmptions,  jmrnm, 

(a)  Apresnmption  exists  in  regard  to  general  principles  of  the  common  law,  and 
the  law  of  the  States  of  the  United  States,  not  to  statutory  enactments,  snch  as  the 
other  than  that  of  the  fomm  where  a  case  statute  makuig  contracts  formed  on  Sun- 
is  tried,  and  in  recard  to  the  law  of  foreign  day  void  (Muiphy  v,  Collins,  121  Mass. 
countries.  As  tne  law  of  foreign  States  6 ;  cotUra,  Bnmhall  v.  Van  Campen,  8 
is  not  judicially  noticed  by  the  Courts,  if  Minn.  13) ;  nor  to  statutes  of  usury  (Cut- 
the  party  upon  whom  is  the  burden  of  ler  v.  Wright,  22  N.  Y.  472  ;  Hall  v, 
proof,  and  in  whose  case  the  foreign  law  Au^^ustine,  23  Wis.  883)  ;  nor  to  statutes 
relied  on  is  a  material  element,  puts  in  no  giving  an  action  for  damages  resulting 
proof  of  such  foreign  law,  the  Court  will  trom  death  caused  by  culpable  n^ligence. 
presume  the  law  of  such  foreign  state  or  ^McDonald  v.  Mallory,  77  N.  Y.  547  ; 
country  (and  for  this  purpose  all  the  Leonard  v.  Columbia,  &c.  Company,  84 
States  of  the  United  States  are  foreign  to  N.  Y.  48.  Cf.  Smith  v,  Whitaker,  23  lU. 
each  other),  to  be  the  same  as  its  own  law,  867.  And  the  presumption  also  only  ex- 
and  to  be,  in  its  main  outlines,  the  com-  tends  to  those  states  and  countries  in 
men  law.  A  party,  therefore,  who  relies  which  the  common  law  is  the  law  of  the 
upon  the  fact  tnat  some  general  rule  of  the  land,  i. «.  the  United  States  (except  Louia- 
common  law  is  in  force  in  a  foreign  State  iana  and  Texas)  and  England.  As  to  the 
(with  the  exceptions  given  below),  need  law  of  other  countries,  except  perhaps  the 
not  give  any  proof  of  uiat  fact  Holmes  criminal  law,  so  far  as  concerns  nuUa  in  «, 
«.  Brouffhton,  10  Wend.  (N.  Y.)  75;  Sav-  no  presumption  is  made.  In  such  cases 
afle  V.  0*Neil,  44  N.  Y.  298  ;  Flato  v.  the  Court  will  use  the  law  of  its  own  state 
Mulhall,  72  Mo.  522  ;  Hickman  v,  Al-  for  want  of  proof  of  other  law.  Norris  v, 
magh,  21  Cal.  225  ;  Hill  v,  Grigsby,  82  Harris,  15  Cal.  226  ;  Flato  v.  Mulhall^ 
Cal.  55  ;  Atkinson  v.  Atkinson,  15  La.  72  Mo.  522  ;  Du  Val  v.  Marshall,  80  Ark. 
Ann.  491 ;  Cooper  v.  Reaney,  4  Minn.  628 ;  230  ;  Savage  v.  0*Neil,  44  N.  Y.  298. 
Green  v.  Rugely,  28  Tex.  539  ;  Stokes  v.  The  law  merchant,  however,  is  known  to 
Macken,  62  Barb.  (N.  Y.)  145  ;  Com.  v,  be  the  law  of  all  civilized  countries,  and 
Eenney,  120  Mass.  887 ;  Clulf  t^.  Mutual  therefore  the  Courts  will  presume  that  the 
Benefit,  &c.  Ins.  Co.,  18  Allen  (Mass.),  law  on  any  special  point  of  mercantile  law 
808  ;  Hydrick  v,  Burke,  80  Ark.  124  ;  Cox  in  a  foreiffu  state  or  country  is  the  same 
V,  Morrow,  14  Ark.  608 ;  Bundy  v.  Hart,  as  that  of  the  forum.  Dubois  v.  Mason, 
46  Mo.  468 ;  Reese  «.  Harris,  27  Ala.  801.  127  Mass.  87  ;  Cribbs  v.  Adama,  18  Gray 

This  presumption  extends  only  to  the  (Mass.),  597. 
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differ  from  presumptions  of  law  in  this  essential  respect^  that 
while  those  are  reduced  to  fixed  rules,  and  constitute  a  branch  of 
the  particular  system  of  jurisprudence  to  which  thej  belong,  these 
merely  natural  presumptions  are  derived  wholly  and  directly  from 
the  circumstances  of  the  particular  case,  by  means  of  the  common 
experience  of  mankind,  without  the  aid  or  control  of  any  rules  of 
law  whatever.  Such,  for  example,  is  the  inference  of  guilt,  drawn 
from  the  discovery  of  a  broken  knife  in  the  pocket  of  the  prisoner, 
the  other  part  of  the  blade  being  found  sticking  in  the  window  of 
a  house,  which,  by  means  of  such  an  instrument,  had  been  bur- 
glariously entered.  These  presumptions  remain  the  same  in  their 
nature  and  operation,  under  whatever  code  the  legal  effect  or 
quality  of  the  facts,  when  found,  is  to  be  decided.^ 

§  45.  Acoomplicas.  Admlulons.  There  are,  however,  some  few 
general  propositions  in  regard  to  matters  of  fact,  and  the  weight 
of  testimony  by  the  jury,  which  are  universally  taken  for  granted 
in  the  administration  of  justice,  and  sanctioned  by  the  usage  of 
the  bench,  and  which,  therefore,  may  with  propriety  be  mentioned 
under  this  head.  Such,  for  instance,  is  the  caution,  generally 
given  to  juries,  to  place  little  reliance  on  the  testimony  of  an 
accomplice,  unless  it  is  confirmed,  in  some  material  point,  by 
other  evidence.  There  is  no  presumption  of  the  common  law 
against  the  testimony  of  an  accomplice  ;  yet  experience  has  shown, 
that  persons  capable  of  being  accomplices  in  crime  are  but  little 
worthy  of  credit ;  and  on  this  experience  the  usage  is  founded.' 
A  similar  caation  is  to  be  used  in  regard  to  mere  verbal  admiMWM 
of  a  party ;  this  kind  of  evidence  being  subject  to  much  imperfec- 
tion and  mistake.^  Thus,  also,  though  lapse  of  time  does  not,  of 
itself,  furnish  a  conclusive  legal  bar  to  the  title  of  the  sovereign, 
agreeably  to  the  maxim,  "  nullum  tempus  occurrit  regi ; "  yet,  if 
the  adverse  claim  could  have  had  a  legal  commencement,  juries 
are  instructed  or  advised  to  presume  such  commencement,  after 
many  years  of  uninterrupted  adverse  possession  or  enjoyment. 
Accordingly,  royal  grants  have  been  thus  found  by  the  jury,  after 
an  indefinitely  long-continued  peaceable  enjoyment,  accompanied 

1  See  2  stark.  Eyid.  684  ;  6  Law  Mag.  870.  This  sabject  has  been  very  snccess- 
ftillj  iUastntted  bj  Mr.  Wills,  in  his  "  fissay  on  the  Rationale  of  Circumstantial  £yi- 
dence,"  passifn, 

a  See  infra,  §{  880,  881. 

s  Earle  v.  Picken,  5  C.  &  P.  6i2,  n. ;  Rex  i^.  Simons,  6  C.  &  P.  640  ;  Williams  v. 
Williams,  1  Hagg.  Consist  804.    See  infra,  under  the  head  of  Jdmimoru,  {  200. 
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bj  the  uBual  acts  of  ownership.^  So,  after  less  than  forty  years' 
possession  of  a  tract  of  laud,  and  proof  of  a  prior  order  of  council 
for  the  survey  of  the  lot,  and  of  an  actual  survey  thereof  accord- 
ingly, it  was  held,  that  the  jury  were  properly  instructed  to  pre- 
sume that  a  patent  had  been  duly  issued.'  (a)  In  regard,  however, 
to  crown  or  public  grants,  a  longer  lapse  of  time  has  generally 
been  deemed  necessary,  in  order  to  justify  this  presumption,  than 
is  considered  sufficient  to  authorize  the  like  presumption  in  the 
case  of  grants  from  private  persons. 

§  46.  ConveyuioM.  Juries  are  also  often  instructed  or  advised, 
in  more  or  less  forcible  terms,  to  presume  &mveyane€9  between 
private  individuals^  in  favor  of  the  party  who  has  proved  a  right 
to  the  beneficial  enjoyment  of  the  property,  and  whose  possession 
is  consistent  with  the  existence  of  such  conveyance,  as  is  to  be 
presumed ;  especially  if  the  possession,  without  such  conveyance, 
would  have  been  unlawful,  or  cannot  be  satisfactorily  explained.* 
This  is  done  in  order  to  prevent  an  apparently  just  title  from 
being  defeated  by  matter  of  mere  form.  Thus,  Lord  Mansfield 
declared  that  he  and  some  of  the  other  judges  had  resolved  never 


1  Rex  V,  Brown,  cited  Cowp.  110 ;  Mayor  of  Eingston  v.  Homer,  Cowp.  108  ; 
Eldridge  v.  Knott,  Cow^  216  ;  Mather  «.  Mnity  Chorch,  8  S.  &  B.  509  ;  Roe  v. 
Ireland,  11  Kast,  280  ;  Read  v,  Brookmao,  8  T.  R.  159 ;  Qoodtitle  v.  Baldwin,  11 
East,  488  ;  2  Stark.  Evid.  672. 

*  Jackson  v,  M'Call,  10  Johns.  877.  *'  Si  probet  poeaeadonem  ezoedentem  me- 
moriam  hominum,  habet  yim  titnli  et  priyilegii,  etiam  a  Principe.  Et  hnc  eat  differ- 
entia intex  poeeesaionem  xxz.  veL  xL  annorum,  et  non  memorabilia  temporis ;  qoiA 
per  illam  acquiritnr  non  directam,  aed  utile  dominiam  ;  per  irtam  antem  directom." 
Jiaacard.  De  Probat.  toL  i.  p.  289,  ConcL  199,  n.  11, 12. 

*  The  rale  on  this  subject  waa  stated  by  Tindal,  C.  J.,  in  Doe  v.  Cooke,  6  Bing^ 
174,  179.  "  No  case  can  be  put,"  says  he,  "  in  which  any  presumption  has  been 
made,  except  where  a  title  has  been  ahown,  by  the  party  who  oilla  for  the  presumption, 
{(ood  in  substance,  but  wanting  aome  collateral  matter,  necessary  to  make  it  complete 
u  point  of  form.  In  anch  case,  where  the  possession  is  shown  to  have  been  oonaiatent 
witn  the  fact  directed  to  be  presumed,  and  in  such  eases  only,  has  it  ever  been  al- 
lowed." And  be  cites  aa  examples,  Lade  v.  Holford,  Ball.  1m.  P.  110;  England  v. 
Slade,  4  T.  K  682 ;  Doe  v.  Syboum,  7  T.  R.  2 ;  Doe  v.  Hilder,  2  B.  &  Aid.  782 ;  Doe 
V.  Wrighte,  Id.  710.    See  Beat  on  Presumptions  pp.  144-169. 


(a)  This  presumption  is  stated  by  Mr. 
Stephen,  Dig.  Evid.  art.  100,  without  com- 
menting on  the  question  whether  it  is  a 
presumption  of  fact  or  law.  The  Courts, 
noweyer,  still  use  the  same  langua^  that 
**the jury  wiU  be  aUowed"  or  "advised"  or 
**  instructed  "  to  presume  a  grant,  showing 
that  the  presumption  has  not  yet  become 
obligatory  as  a  presumption  of  law.  Lit- 
tle V.  Wingfield,  11  Ir.  C.  L.  68  ;  Carter 
v.  Tinicum  Fishinff  Co.,  77  Pa.  St.  810. 

Application  of  we  presumption  to 


where  a  grant  waa  implied  against  the 
sovereign  in  England  has  been  made  in 
Doe  V.  Wilaon,  10  Moo.  P.  C.  502 ;  O'Neill 
V.  Allen,  9  Ir.  C.  L.  182  ;  Attorney-Gen* 
eral  v.  Ewelme  Hospital,  17  Beav.  866  ; 
Mayor  v.  Warren,  5  Q.  B.  778,  801.  And 
the  same  principle  has  been  upheld  in  the 
United  States  m  fkrm  of  the  individual 
as  against  the  State.  State  «.  Wright,  41 
N.  J.  L  478.  See  also  Calmady  v,  Rowe, 
6  C.  B.  861 ;  Beaufort  v.  Swan,  8  Ex.  418 ; 
Healey  «.  Thome,  4  Ir.  R.  G.  L.  495. 
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to  saffer  a  plaintiff  in  ejectment  to  be  nonsuited  by  a  term,  out- 
standing in  his  own  trustees,  nor  a  satisfied  term  to  be  set  up  by 
a  mortgagor  against  a  mortgagee ;  but  that  thej  would  direct  the 
jury  to  presume  it  surrendered.^  Lord  Eenjon  also  said,  that  in 
all  cases  where  trustees  ought  to  convey  to  the  beneficial  owner, 
he  would  leave  it  to  the  jury  to  presume,  where  such  presumption 
could  reasonably  be  made,  that  they  had  conveyed  accordingly.' 
After  the  lapse  of  seventy  years,  the  jury  have  been  instructed  to 
presume  a  grant  of  a  share  in  a  proprietary  of  lands,  from  acts 
done  by  the  supposed  grantee  in  that  capacity,  as  one  of  the  pro- 
prietors.^ The  same  presuifiption  has  been  advised  in  regard  to 
the  reconveyance  of  mortgages,  conveyances  from  old  to  new 
trustees,  mesne  assignments  of  leases,  and  any  other  species  of 
documentary  evidence,  and  acts  in  paU^  which  is  necessary  for  the 
support  of  a  title  in  all  other  respects  evidently  just>  It  is  suf- 
ficient that  the  party,  who  asks  for  the  aid  of  this  presumption, 
has  proved  a  title  to  the  beneficial  ownership,  and  a  long  posses- 
sion not  inconsistent  therewith ;  and  has  made  it  not  unreasonable 
to  believe  that  the  deed  of  conveyance,  or  other  act  essential  to 
the  title,  was  duly  executed.  Where  these  merits  are  wanting, 
the  jury  are  not  advised  to  make  the  presumption.^  (a) 

1  Lade  «.  Holford,  BtOL  K  P.  110. 

*  Doe  V.  Sybonrn,  7  T.  R.  2 ;  Doe  o.  Staple,  2  T.  R.  696.  The  sabject  of  the 
presumed  surrender  of  terms  is  treated  at  large  in  Mathews  on  Presumpt  End.  o.  18, 
pp.  226-269,  and  is  ably  expounded  by  Sir  £dw.  Sugden,  in  his  Treatise  on  Vendors 
and  Purchasers  c.  15,  {  3,  vol.  iii.  pp.  24-67, 10th  ed.  See  also  Best  on  Presump- 
tions, §t  118-122. 

*  Farrar  v.  Merrill,  1  Oreenl.  17.  A  by-law  may,  in  like  manner,  be  presumed. 
Bull.  N.  P.  211.    The  case  of  Corporations,  4  Co.  78  ;  Cowp.  110. 

4  Emery  v.  Grocock,  6  Madd.  54  ;  Cooke  v,  Soltau,  2  Sim.  &  Stu.  154  ;  Wilson  «• 
Allen,  1  Jac  &  W.  611,  620 ;  Roe  v.  Reade,  8  T.  R.  118,  122  ;  White  v.  Fo^ambe, 
11  Ves.  850 ;  Keene  v.  Deardon,  8  East,  248,  266  ;  Tenny  v,  Jones,  8  M.  &  Scott,  472  ; 
Roe  V.  Lowe,  1  H.  BL  446,  459  ;  Van  Dyck  v.  van  Beuren,  1  Caines,  84  ;  Jackson  v, 
Murray,  7  Johns.  5 ;  4  Kent,  Comm.  90,  91 ;  Gray  v.  Gardiner,  8  Mass.  899  ;  Knox 
9.  Jenks,  7  Mass.  488  ;  Society,  &c  v.  Young,  2  N.  H.  810 ;  Colman  v,  Anderson,  10 
Mass.  105 ;  Pejepecot  Proprietors  v,  Ranson,  14  Mass.  145  ;  Beigen  v.  Bennet,  1  Cainet 
Cas.  1  ;  Blossom  v.  Cannon,  14  Mass.  177  ;  Battles  v.  Holley,  6  Greenl.  145  ;  Lady 
Dartmouth  v.  Roberts,  16  East,  884,  889 ;  Livin^ton  v,  Livingston.  4  Johns.  Ch.  287  ; 
Whether  deeds  of  conveyance  can  be  presumed,  in  cases  where  the  law  has  made  pro- 
vision for  their  registration,  has  been  doubted.  The  point  was  argued,  but  not  decided, 
in  Doe  v.  Hirst,  11  Price,  475.  And  see  24  Pick.  822.  The  better  opinion  seems  to 
be  that  though  the  court  will  not,  in  such  case,  presume  the  existence  of  a  deed  as  a 
mere  inference  of  law,  yet  the  (act  is  open  for  the  jury  to  find,  as  in  other  cases.  See 
Rex  V.  Long  Buckby,  7  East,  45 ;  Trials  per  Pais,  287 ;  Finch,  400 ;  Valentine  «• 
Piper,  22  ifck.  85,  98,  94. 

*  Doe  «.  Cooke,  6  Bing.  174,  per  Tindal,  C.  J. ;  Doe  v.  Reed,  5  B.  &  A.  282 ; 
Livett  V,  Wilson,  8  Bing.  115 ;  Schauber  v.  Jackson,  2  Wend.  14,  87  ;  Hepburn  v. 

(a]  In  the  later  English  cases  and  in  been  tallr  recognized.  A  presumption  of 
the  United  Sutes,  this  presumption  hai     thii  kind  hai  been  made  several  timet  in 
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§  47.  Penonaltj.  The  same  principle  is  applied  to  matters 
belonging  to  the  personalty.  Thus,  where  one  town,  after  being 
set  off  from  another,  had  continued  for  fifty  years  to  contributo 
annually  to  the  expense  of  maintaining  a  bridge  in  the  parent 
town,  this  was  held  sufiScient  to  justify  the  presumption  of  an 
agreement  to  that  effect.^  And,  in  general,  it  may  be  said  that 
long  acquiescence  in  any  adverse  claim  of  right  is  good  ground, 
on  which  a  jury  may  presume  that  the  claim  had  a  legal  com- 
mencement; since  it  is  contrary  to  general  experience  for  one 
man  long  to  continue  to  pay  money  to  another,  or  to  perform  anj 

■ 

Anld,  5  Cranch,  262 ;  Yalentiiie  «.  Piper,  22  Pick.  85.  This  rule  has  lieen  applied 
to  poeseasioDs  of  diven  lengths  of  duration  ;  as,  fiftv-two  years,  Ryder  v,  HatbiawaT, 
21  Pick.  298 ;  fifty  yean,  Melvin  «.  Prop'rs  of  Locks,  ftc.,  16  Pick.  187 ;  17  Pick 
255,  8.  0. ;  thirty-uiree  years,  White  v.  Loring,  24  Pick.  819  ;  thirty  yean,  McNair  v. 
Hunt,  5  Mo.  800 ;  twenty-six  years,  Newman  v,  Studley,  Id.  291 ;  twenty  years,  Brat- 
tlfr^uare  Churoh  «.  Bqllaid,  2  Met  868 ;  but  the  latter  period  is  held  sufficient. 
The  rule,  however,  does  not  seem  to  depend  so  much  upon  the  mere  lapse  of  a  definite 
period  of  time  as  upon  all  the  circumstances,  tdcen  together  ;  the  question  being  ex- 
clusively for  the  jury. 

1  Cambridge  v.  Lexington,  17  Pick.  222.  See  also  Orote  v,  Grote,  10  Johns.  402  ; 
8ohauber  v.  Jackson,  2  Wend.  86,  87. 


favor  of  a  grant  of  a  right  of  fishing, 
where  the  Mnefidal  enjoyment  has  been 
proved.  Little  «.  Wingfield,  11  Ir.  C.  L. 
68  ;  Leconfield  v.  Lonsdale,  L.  R.  5  C.  P. 
657  :  Carter  v,  Tinicum  Fishing  Co.,  77 
Pa.  St.  810.  Ct  Mills  o.  Mayor,  L.  R.  2 
C.  P.  476.  And  in  general,  the  eigoy- 
ment  of  an  easement  or  incorporeal  hered- 
itament for  a  long  period  of  time  is  evidence 
for  the  jury  of  an  original  grant  of  the 
right,  although  no  statute  of  limitation 
applies.  Kingston  v,  Leslie,  10  S.  &  R. 
(Pa.)  883  ;  Rooker  o.  Perkins,  14  Wis.  79; 
Edson  V,  Munsell,  10  Allen  (Mass.),  557  ; 
Nichols  V,  Boston,  98  Mass.  89 ;  Briggs 
V,  Prosser,  14  Wend.  (N.' Y.)  227  ;  Munio 
V.  Merchant,*  26  Barb.  (N.  Y.)  888;  At- 
tomey-Genetal  v.  Proprietors,  &c.,  8  Gray 
(Mass.),  1.  pp.  62-65  ;  St  Mary's  College 
V,  Attorney-General,  8  Jur.  N.  8.  675. 
On  the  same  principle,  where  several  mill 
privileges  were  originidly  owned  together, 
but  afterwards,  for  a  long  series  of  years, 
held  in  severalty  by  difierent  persons,  and 
from  time  to  time  transferred  by  these 
owners  in  severalty  to  others,  there  is  a 
presumption  of  an  ancient  partition  of  the 
property  among  the  proprietors.  Munroe 
V.  Gates,  48  Me.  468.  So  where  each  one 
of  several  joint  owners  of  land  takes  into 
his  possession  separate  parcels  of  the  land, 
and  for  many  years  this  separate  posses- 
sion continues,  this  fact  gives  rise  to  a 
presumption  of  a  deed  of  purtition.    Rus* 


sell  V.  Marks,  8  Mete.  (Ey.)  87.  So  it 
was  held  in  Missouri,  that  when  a  slave 
had  for  many  years  been  treated  as  free, 
a  deed  of  manumission  would  be  presumed. 
Lewis  «.  Hart,  88  Mo.  585.  A  grants 
however,  will  not  be  presumed  when  the 
possession  is  explained  by  evidence  show- 
ing that  such  possession  was  taken  in 
virtue  of  some  title  inconsistent  with  that 
which  is  sought  to  be  proved  l^  such 
possession.  Colvin  v,  Warford,  20  Md. 
857 ;  or  by  proof  of  the  contents  of  the 
deed  under  which  possession  was  in  fact 
taken  (Nicto  v.  Carpenter,  21  Cal.  455. 
Cf.  Grimes  v.  Bastrop,  26  Tex.  810)  ;  or 
proof  that  the  eigoyment  of  the  right 
claimed  was  resisted  oontinuouslv  by  the 
person  whose  interests  it  infringea.  Field 
«.  Brown,  24  Gratt  (Va.)  74. 

The  presumption  does  not  arise,  more- 
over, wnere  the  exercise  of  the  right  Is 
secret,  so  that  no  interruption  of  the  ex- 
ercise by  such  person  would  naturally 
occur.  Thus,  when  one  claims  the  right 
to  the  enjoyment  of  water  percolating  or 
filtratinff  through  adjoining  lands  to  sup- 
ply a  well  in  his  own  lands,  no  enjoyment 
of  the  right  gives  rise  to  the  presump- 
tion. Chasemore  v.  Richards,  7  H.  L.  C. 
849 ;  Roath  v,  Driscoll,  20  Conn.  588 ; 
Wheatley  v.  Baugh,  25  Pa.  St  528  ;  Fra- 
zier  V.  Brown,  12  Ohio  St  294  ;  Stephen 
Dig.  Evid.  art  100. 
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onerous  duty,  or  to  submit  to  any  inconvenient  claim,  unless  in 
pursuance  of  some  contract,  or  other  legal  obligation. 

§  48.  Soope  of  this  olaM  of  preaumptionA.  In  fine,  this  class  of 
presumptions  embraces  all  the  connections  and  relations  between 
the  facts  proved  and  the  hypothesis  stated  and  defended,  whether 
they  are  mechanical  and  physical,  or  of  a  purely  moral  nature. 
It  is  that  which  prevails  in  the  ordinary  affairs  of  life,  namely,  the 
process  of  ascertaining  one  fact  from  the  existence  of  another, 
without  the  aid  of  any  rule  of  law ;  and,  therefore,  it  falls  within 
the  exclusive  province  of  the  jury,  who  are  bound  to  find  according 
to  the  truth,  even  in  cases  where  the  parties  and  the  court  would 
be  precluded  by  an  estoppel,  if  the  matter  were  so  pleaded.  They 
are  usually  aided  in  their  labors  by  the  advice  and  instructions  of 
the  judge,  more  or  less  strongly  urged,  at  his  discretion ;  but  the 
whole  matter  is  free  before  them,  unembarrassed  by  any  consid- 
erations of  policy  or  convenience,  and  unlimited  by  any  boundaries 
but  those  of  truth,  to  be  decided  by  themselves,  according  to  the 
convictions  of  their  own  understanding,  (a) 


(a)  The  general  tendency  of  the  modem 
decisions  on  the  subject  of  presumptions 
is  to  restrict  the  number  oi  those  which 
take  questions  of  fact  from  the  considera- 
tion of  the  jury.  The  division  of  pre- 
sumptions into  three  classes ;  Conclusive 
and  Kebuttable  of  Law,  and  Presumptions 
of  Fact,  is  still  adopted  bv  the  courts  and 
text  writers.  In  regard  to  Conclusive 
PresumpHans,  Mr.  Wharton  goes  so  far  as 
to  say  that  while  the  class  is  still  said  to 
exist,  no  perfect  individuals  of  the  class 
can  })e  found.  Wharton,  Crim.  £vid.  8th 
ed.  §  711.  Sir  Fitz- James  Stephen  de- 
scribes it  under  the  head  of  conclusive 
proof,  as  evidence  upon  the  production 
of  which,  or  a  fact  upon  the  proof  of  which, 
the  judge  is  bound  by  law  to  regard  some 
fact  as  proved,  and  to  exclude  evidence 
intended  to  disprove  it.  Stephen,  Dig. 
£vid.  art.  I.  There  are  numerous  rules  or 
maoni/is  of  law,  however,  which  are  occa- 
sionally put  by  the  Judges  in  the  form  of 
conclusive  presumptions,  although  in  real- 
ity they  are  positive  rules  of  law.  For 
instance,  it  is  often  said  that  every  man  is 
conclusively  presumed  to  know  the  law. 
AtiU,  §  34  note.  So,  the  so-called  pre- 
sumptions in  regard  to  the  criminal  re- 
sponsibility of  infants  {arUe,  §  28)  are  in 
reality  positive  limits  to  the  field  of  crim- 
inal responsibility  and  should  form  no 
part  of  tne  law  of  evidence.  So,  the  va- 
rious statutes  of  limitAtion,  although  in- 

VOL.   I. 


eluded  by  Mr.  Greenleaf  among  conclusive 
presumptions  {ante,  §  16)  are  positive  rules 
of  law.  Taylor  Evid.  vol.  i.  §  67.  So 
title  by  prescription  {ante,  §  17)  belongs 
rather  to  the  law  of  Real  Property  than  of 
Evidence. 

lUbuttahle  Presumptions.  This  class 
has  been  defined  as  follows  :  "  A  presump- 
tion means  a  rule  of  law  that  Courts  and 
Judges  shall  draw  a  particular  inference 
from  a  particular  fact  or  from  particular 
evidence,  unless  and  until  the  truth  of 
such  inference  is  disproved.*'  Stephen 
Digest  of  Evidence,  art.  I.  The  rebut- 
tame  presumption  of  law  differs  from  a  pre- 
sumption of  fact  or  ordinary  iufereucey 
such  as  men  would  naturally  draw  from 
facts  proved,  in  the  following  respects  :  — 

1.  A  presumption  of  law  derives  its 
force  from  law,  while  the  presumption  of 
fact  derives  its  force  from  logic.  It  is  true 
that  most  of  the  presumptions  of  law  have 
some  logical  weignt,  but  that  they  do  not 
derive  their  force  from  it  is  shown  by  the 
fact  that  some  of  them  have  no  such  logi- 
cal weight.  Take,  for  instance,  the  pre- 
sumption of  innocence.  It  is  hard  to  say 
that  there  is  any  inherent  probability  that 
a  person  who  has  been  regarded  with  such 
suspicion  as  to  cause  his  arrest,  and,  after 
a  preliminary  examination  before  a  magis- 
trate, his  imprisonment,  and  then  his  pre- 
sentment by  the  grand  jury,  is  innocent  of 
the  offence  with  which  he  is  chained,  yet 
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there  is  a  rebuttable  presumption  of  law  a  reasonable  man  would  draw  from  oertain 
that  he  is  innocent.  6r  take  the  case  of  facts  which  have  been  proved  to  him.  Its 
the  presumption  created  by  statute,  that  a  basis  is  in  logic,  its  source  is  probabilily  ; 
yessel  which  leaves  New  York  harbor  it  rests  on  the  observed  connection  be- 
without  having  a  licensed  pilot  on  board  tween  facts,  and  it  requires  no  law  nor 
shall  be  presumed  to  be  unseaworthy.  Court  to  give  it  force. 
N.  Y.  Laws  1857,  ch.  242  ;  Borland  v.  These  presumptions  of  fact  are  in  real« 
Mercantile  M.  Ins.  Co.,  46  N.  Y.  Super.  Ct.  ity  the  same  thing  as  the  inference  which 
433.  There  can  hardly  be  said  to  oe  auy  renders  circumstantial  evidence  admissi- 
probability  that  such  a  vessel  is  not  mo-  ble,  and  the  remarks  which  have  been 
worthy  because  she  has  not  a  pilot  on  made  in  regard  to  circumstantial  evidence 
board.  Or  a  statute  that  one  who  carries  are  equally  applicable  to  presumptions, 
concealed  weapons  is  to  be  presumed  to  See  ante,  Circumstantial  Evidence,  §  18  a. 
carry  them  with  evil  intent.  No  one  in  Although  the  inference  must  be  plain  and 
these  times  could  affirm  any  probability  in  strong  to  render  the  circumstances  admis* 
that.     Wharton,  Evid.  §  1237.  sible,  yet  the  jury  are  not  bound  to  regard 

2.  A  presumption  of  law  applies  to  a  the  inference,  when  the  facts  are  admitted 
dcuSf  a  presumption  of  fact  to  mdividual  and  before  them.  E,  ^.,  in  Briggs  v,  Her- 
cases.  It  is  hardly  necessary  to  illustrate  vey,  ISOMass.  187,  Morton,  J.,  says :  "The 
this.  Take  the  presumption  of  death  from  depositing  in  the  post-office  of  a  letter 
seven  years*  unexplained  absence.  WTubip-  properly  addressed,  with  the  postage  pre- 
ever  this  absence  is  proved,  the  presump-  paio,  is  priTna  facie  etidenoe  that  the  por- 
tion of  death  attaches.  But  if  in  any  son  to  whom  it  was  addressed  receivea  it. 
special  case,  it  is  desired  to  prove  a  death  The  evidence  that  letters  were  so  deposited 
at  any  precise  time,  within  the  seven  was  competent,  and  should  have  been  sub- 
vears,  the  fact  of  death  must  be  proved  mitted  to  the  jury  to  be  weighed  by  them 
by  showing  the  age,  constitution,  health,  in  connection  witn  the  other  evidence  in 
worldly  condition,  of  the  person  in  ques-  the  case.  They  alone  have  the  right  to 
tion,  when  he  was  last  heard  from  and  in  decide  whether  the  inference  that  the  let- 
what  circumstances.  JU  Phen^'s  Trusts  tars  were  received,  founded  upon  the  prob- 
L.  R.  5  Ch.  189  ;  In  re  Lewes's  Trusts,  L.  ability  that  the  officers  of  the  government 
B.  11  Eq^.  236  ;  6  Ch.  356.  will  do  their  duty,  and  that  letters  will  be 

8.  It  IS  obligatory  on  juries  to  find  in  duly  delivered*  is  overcome  by  the  other 

favor  of  the  party  who  is  supported  by  a  eviaence."    Best,  Evidence,  6th  Eng.  ed. 

presumption  of  law  in  the  absence  of  op-  §  304. 

posing  evidence,  while  juries  may  or  may  In  short,  what  is  a  presumption  of  fact 

not  regard  a  presumption  of  fact  as  of  is  well  summed  up  by  Lord  Hatherley  in 

sufficient  weight  to  base  a  verdict  upon.  Gardner  v.  Gardner,  L.  R.  2  App.  Cas.  723, 

Best,  Evid.  6th  Eng.  ed.  §  804.  p.  784.     '*  We  are  to  look  upon  these  so- 

4.  A  presumption  of  law  is  drawn  by  called  presumptions  simply  as  deductions 

the  Courts  and  presumptions  of  fact  are  which  sensible  men  make'  from  the  facta 

drawn  by  the  jury  only.    Best,  Evid.  tUd  which  are  laid  before  them  as  evidence, 

supra.  open  therefore  to  rebuttal,  by  the  same 

Presumptions  of  Fact.      Presumptions  class  of  evidence  —  that  is  to  say,  oral  tes^ 
of  fact  are  the  class  from  which  almost  all  timony — as  that  by  which  the  propositions 
the  presumptions  of  law,  whether  rebut-  they  are  supposed  to  point  to  are  demon- 
table  or  conclusive,  have  been  drawn.    A  strated  and  proved.'* 
presumption  of  fact  \a  an  inference  whidi 


PART   11. 


OF   THE    RULES    WHICH    GOVERN    THE   PRODUCTION 

OF  TESTIMONY. 


PART    II. 

OP  THE  BULES  WHICH  GOVERN  THE  PRODUCTION  OP 

TESTIMONY. 


CHAPTER  I. 


OF  THE  BELEYANCT  OF  EVIDENCE. 


§  49.  Fnnotloiu  of  judge  and  jTiry.  In  trials  of  fact,  without 
the  aid  of  a  jury,  the  question  of  the  admissibility  of  evidence, 
strictly  speaking,  can  seldom  be  raised;  since,  whatever  be  the 
ground  of  objection,  the  evidence  objected  to  must,  of  necessity, 
be  read  or  heard  by  the  judge,  in  order  to  determine  its  character 
and  value.  In  such  cases,  the  only  question,  in  e£Fect,  is  upon 
tlie  sufficiency  and  weight  of  the  evidence.  But  in  trials  by  jury, 
it  is  the  province  of  the  presiding  judge  to  determine  all  questions 
on  the  admissibility  of  evidence  to  the  jury ;  as  well  as  to  instruct 
them  in  the  rules  of  law,  by  which  it  is  to  be  weighed.  Whether 
there  be  any  evidence  or  not  is  a  question  for  the  judge ;  whether 
it  is  sufficient  evidence  is  a  question  for  the  jury .^  (a)    If  the 

1  Per  BuUer,  J.,  in  Carpenter  v.  Hayward,  Doug.  860.  And  see  Best's  Principles 
of  Eyidence,  {§  76--86.  The  notion  that  the  jnrv  haye  the  right,  in  any  case,  to  deter* 
mine  questions  of  law,  was  strongly  denied,  and  their  proyince  defined,  by  Story,  J., 
in  the  United  States  v,  Battiste,  2  Sumn.  248.  "  Before  I  proceed,"  said  he,  '*  to  the 
merits  of  this  case,  I  wish  to  say^  a  few  words  upon  a  point,  su^ogested  by  the  ailment 
of  the  learned  counsel  for  the  prisoner,  upon  which  I  have  haa  a  decided  opinion  dur- 
ing my  whole  professional  life.  It  is,  that  in  criminal  cases,  and  especially  in  capital 
cases,  the  jury  are  the  judsps  of  the  law  as  well  as  of  the  fact.  My  opinion  is,  that  the 
jury  are  no  more  judges  of  the  law  in  a  capital  or  other  criminal  case,  upon  a  plea  of 
not  guilty,  than  they  are  in  every  ciyil  case  tried  upon  the  general  issue.    In  each  of 


(a)  Chandler  v.  Von  Boeder,  24  How. 
(U.  S.)  224  ;  Clou|(h  v.  State,  7  Neb.  820. 
Beleyancy  to  the  issue  is  the  test  of  ad- 
missibili^.  With  the  weight  of  eyidence 
the  judgB  cannot  concern  himself,  except 
in  certain  cases,  where  the  testimony  comes 
from  tainted  sources,  as  in  the  case  of  ac- 
complices and  fislse  witnesses,  where  he 
may  caution  but  cannot  exclude.  Under- 
wood V.  McVeigh,  28  Oratt  (Ya. )  409 ; 
Panlette  v.  Brown,  40  Mo.  52 ;  Callanan 


V,  Shaw,  24  Iowa,  441 ;  Mead  v.  McGraw, 
19  Ohjn  St  55 ;  Blanchard  v.  Pratt,  87  III 
248.  And  see  also  0M<,  §  880.  In  United 
States  V,  Anthony,  U.  S.  Dist.  Ct.  North. 
N.  T.,  Mr.  Justice  Hunt  directed  the  jury, 
upon  the  eyidence,  to  return  a  yerdict  of 
guilty,  syeiT  fact  in  the  citse  being  undis- 
nutea,  — a  oirection  the  propriety  of  which 
is  by  no  means  conceded.  See  Alb.  L.  J. 
10,  88,  78 ;  Green's  Cr.  Law  B.  yoL  iL 
p.  226  n. 
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decision  of  the  question  of  admissibility  depends  on  the  decision 
of  other  questions  of  fact,  such  as  the  fact  of  interest,  for  example, 

these  cases,  their  rerdict,  when  general,  is  necessarily  commanded  of  law  and  of  fact, 
and  includes  both.  In  each  they  must  necessarily  determine  the  law,  as  well  as  the 
fact*  In  each  thej  haye  the  pnysical  |M>wer  to  disregard  the  law,  as  laid  down  to 
them  by  the  court.  But  I  deny  that,  u  an^  case,  ayil  or  criminal,  they  haye  the 
mond  riffht  to  decide  the  law  according  to  their  own  notions  or  pleasure.  On  the  con« 
trary,  I  hold  it  the  most  sacred  constitutional  right  of  every  paity  accused  of  a  crime, 
that  the  jury  should  respond  as  to  the  facts,  and  the  court  as  to  the  law.  It  is  the 
duty  of  the  court  to  instruct  the  jury  as  to  the  law  ;  and  it  is  the  duty  of  the  jury  to 
follow  the  law,  as  it  is  laid  down  by  the  court.  Tliis  is  the  right  of  eyery  citizen  ; 
and  it  is  his  only  protection.  If  the  jury  were  at  liberty  to  setue  the  law  for  them« 
selves,  the  effect  would  be,  not  only  that  the  law  itself  would  be  most  uncertain,  from 
the  different  views  which  different  iuries  might  take  of  it ;  but,  in  case  of  error,  there 
would  be  no  remedy  or  redress  by  the  injured  party  ;  for  the  court  would  not  have  any 
right  to  review  the  law,  as  it  hail  been  settled  by  the  jury.  Indeed,  it  would  be  almost 
impracticable  to  ascertain  what  the  law.  as  settled  by  the  jury,  actually  was.  On  the 
contrary,  if  the  court  should  err,  in  la3rin^  down  the  law  to  the  jury,  there  is  an  adequate 
remedy  for  the  ii\jnred  party,  by  a  motion  for  a  new  trial,  or  a  writ  of  error,  as  the 
nature  of  the  jurisdiction  of  the  particular  court  may  require.  Every  person  accrnsed  aa 
a  criminal  has  a  right  to  be  tried  according  to  the  law  of  the  land,  tiie  fixed  law  of  the 
land,  and  not  by  Sxe  law  as  a  jury  may  understand  it,  or  choose,  from  wantonness  or 
ignorance,  or  accidental  mistake,  to  interpret  it.  If  I  thought  that  the  jury  were  the 
proper  judges  of  the  law  in  criminal  cases,  I  should  hold  it  my  duty  to  abstain  from 
the  responsibility  of  stating  the  law  to  them  upon  any  such  tiial.  But  believing,  as  I 
do,  that  every  citizen  has  a  right  to  be  tried  by  the  law,  and  according  to  the  law ; 
that  it  is  his  privilege  and  truest  shield  against  oppression  and  wrone,  —  I  feel  it 
my  duty  to  state  my  views  fuUv  and  openly  on  the  present  occasion."  The  same  opi- 
nion as  to  the  province  of  the  jury  was  strongly  expressed  by  Lord  C.  J.  Best^  in  Levi 
V.  Mvlne,  4  Bing.  195. 

The  same  subject  was  more  fully  considered  in  Commonwealth  v.  Porter,  10  Met. 
263,  which  was  an  indictment  for  selling  intoxicating  liquors  without  license.  At  the 
trial  the  defendant's  counsel,  being  about  to  argue  the  questions  of  law  to  the  jury,  was 
stopped  by  the  judge,  who  ruled,  and  so  instructed  the  jury,  that  it  was  their  duty  to 
receive  the  law  from  the  court,  and  implicitly  to  follow  its  direction  upon  matters 
of  law.  Exceptions  being  taken  to  this  ruling  of  the  jud^,  the  point  was  elaborately 
argued  in  bauK,  and  fully  considered  by  the  court,  whose,  judcment,  delivered  by  Shaw, 
C.  J.,  concluded  as  follows  :  "On  the  whole  subject,  the  views  of  the  court  ma^  be 
summarily  expressed  in  the  following  propositions :  That,  in  all  criminal  cases,  it  is 
competent  for  the  jury,  if  they  see  fit,  to  decide  upon  all  questions  of  fact  embraced  in 
the  issue,  and  to  refer  the  law  arising  thereon  to  the  court,  in  the  form  of  a  s])ecial  ver- 
dict. But  it  is  optional  with  the  jury  thus  to  return  a  special  verdict  or  not,  and  it  is 
within  their  legitimate  province  and  power  to  return  a  general  verdict,  if  they  see  fit. 
In  thus  renderinff  a  general  verdict,  the  jury  mu«t  necessarily  pass  upon  the  whole 
issue,  compounded  of  the  law  and  of  the  fact,  and  they  may  thus  incidentally  pass  on 
questions  of  law.  In  formiu^  and  returning  such  general  verdict,  it  is  within  the  legit- 
imate authority  and  power  of  Uie  jury  to  decide  definitively  upon  all  questions  of  Tact 
involved  ip  the  issue,  according  to  their  I'udgment,  upon  the  force  and  effect  of  the 
competent  evidence  laid  before  them  ;  and  if,  in  the  progress  of  the  trial,  or  in  the 
summing-up  and  charge  to  the  jury,  the  court  should  express  or  intimate  any  opinion 
upon  any  such  question  of  fact,  it  is  within  the  le^timate  province  of  the  jury  to  re- 
vise, reconsider,  and  decide  contrary  to  such  opinion,  if,  in  their  judgment,  it  is  not 
correct,  and  warranted  by  the  evidence.  But  it  is  the  duty  of  the  court  to  instruct  the 
jury  on  all  questions  of  law  which  appear  to  arise  in  the  cause,  and  also  upon  all  ques- 
tions pertinent  to  the  issue,  upon  which  either  party  may  request  the  direction  of  the 
court  upon  matters  of  law.  And  it  is  the  duty  of  the  jury  to  receive  the  law  from  the 
court,  and  conform  their  judgment  and  decision  to  such  instructions,  as  far  as  they  un- 
derstand them,  in  applying  the  law  to  the  facts  to  be  found  by  them ;  and  it  is  not 
within  the  legitimate  province  of  the  jury  to  revise,  reconsider,  or  decide  contrary  to 
such  opinion  or  direction  of  the  court  in  matter  of  law.  To  this  duty  jurors  are  bound 
by  a  strong  social  and  moral  obligation,  enforced  by  the  sanction  of  an  oath,  to  the 
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or  of  the  execution  of  a  deed,  these  preliminary  qaestions  of  fact 
are,  in  the  first  instance,  to  be  tried  by  the  judge ;  though  he  may, 

same  extent  and  in  the  same  manner  as  they  are  oonscientioiiBly  hound  to  decide  all 
questions  of  fact  according  to  the  eyidence.  It  is  no  valid  ohjection  to  this  view  of  the 
duties  of  jurors,  that  they  are  not  amenahle  to  any  legal  prosecution  for  a  wrong  de- 
cision in  any  matter  of  law ;  it  may  arise  from  an  honest  mistake  of  judgment,  in  their- 
apprehension  of  the  rules  and  principles  of  law,  as  laid  down  by  the  court,  especially 
in  perplexed  and  complicated  cases,  or  from  a  mistake  of  judgment  in  applying  them 
honestly  to  the  facts  proved.  The  same  reason  applies  to  the  decisions  of  juries  upon 
Questions  of  fact  clearly  within  their  legitimate  powers ;  they  are  not  punishable  for 
deciding  wrong.  The  law  vests  in  them  the  power  to  judge,  and  it  will  presume  that 
they  judge  honestly,  even  though  there  may  be  reason  to  apprehend  that  they  judge 
erroneously ;  they  cannot,  therefore,  be  held  responsible  for  any  such  decision,  unless 
upon  evidence  which  clearly  establishes  proof  of  corruption,  or  other  wilful  violation 
of  duty.  It  is  within  the  legitimate  power,  and  is  the  duty,  of  the  court  to  superin- 
tend the  course  of  the  trial ;  to  decide  upon  the  admission  and  rejection  of  evidence  ; 
to  decide  upon  the  use  of  any  books,  papers,  documents,  cases,  or  works  of  supposed 
authoiity,  which  may  be  offered  upon  either  side  ;  to  decide  upon  all  collateral  and  in- 
cidental proceedings;  and  to  confine  parties  and  counsel  to  the  matters  within  the  issue. 
As' the  jury  have  a  legitimate  power  to  return  a  ceneral  verdict,  and  in  that  case  must 
nass  upon  the  whole  issue,  this  court  are  of  opinion  that  the  defendant  has  a  right,  by 
himself  or  his  counsel,  to  address  the  jury,  under  the  general  superintendence  of  the 
court,  upon  all  the  material  questions  involved  in  the  issue,  and  to  this  extent,  and  in 
this  connection,  to  address  tne  jury  upon  such  questions  of  law  as  come  within  the 
issue  to  be  tried.  Such  address  to  the  jury,  upon  questions  of  law  embraced  in  the 
issue,  by  the  defendant  or  his  counsel,  is  warranted  by  the  long  practice  of  the  coarts 
in  this  Commonwealth  in  criminal  cases,  in  which  it  is  within  the  established  author- 
ity of  a  jury,  if  they  see  fit,  to  return  a  general  verdict,  embracing  the  entire  issue  of 
law  and  fact."  10  Mete.  285-287.  See  also  the  opinion  of  Lord  Mansfield  to  the  same 
effect,  in  Rex  v.  Dean  of  St.  Asaph,  21  How.  St.  Tr.  1089,  1040 ;  and  of  Mr.  Har- 
grave,  in  his  note,  276,  to  Co.  Lit.  155,  where  the  earlier  authorities  are  cited.  The 
whole  subject,  with  particular  reference  to  criminal  cases,  was  reviewed  with  great 
learning  and  ability  by  Gilchrist,  J.,  and  agaiA  by  Parker,  C.  J.,  in  Pierce's  Case,  18 
N.  H.  536,  where  the  right  of  the  jury  to  judge  of  the  law  was  denied ;  recently 
affirmed  in  a  very  elaborate  opinion  by  Doe,  J.,  in  State  v.  Hodge,  50  N.  H.  510.  And 
see,  acconiingly.  People  v.  Pine,  2  Barb.  S.  C.  566  ;  Townsend  v.  State,  2  Blackf.  152; 
Davenport  f .  Commonwealth,  1  Leigh,  588  ;  Commonwealth  v.  Garth,  8  Leigh,  761 ; 
Montee  v.  Commonwealth,  8  J.  J.  Marsh.  150  ;  Pennsylvania  t;.  Bell,  Addis.  160,  161; 
Commonwealth  v.  Abbott,  18  Mete.  123,  124 ;  Hardy  v.  State,  7  Mo.  607 ;  Snow's 
Case,  6  Shepl.  346,  aemb.  contra,  (a) 

The  application  of  this  doctrine  to  particular  cases,  though  generally  uniform,  is  not 
perfectly  so  where  the  question  is  a  mixed  one  of  law  and  fact.    Thus  the  question  of 

(a)  In  State  v,  Croteau,  28  Yt  14,  the  the  court  to  superintend  the  course  of  the 
Supreme  Court  of  Vermont,  Bennett,  J.,  trials,  to  decide  upon  the  admission  and 
dissenting,  decided  that  in  criminal  cases  rejection  of  evidence,  and  upon  aU  ques- 
the  jury  has  the  right  to  determine  the  tions  of  law  raised  during  tne  trials,  and 
whole  matter  in  issue,  the  law  as  well  as  upon  aU  collateral  and  incidental  proceed- 
the  fact ;  and  the  same  rule  is  established  incs,  and  also  to  charge  the  jury  and  to 
in  several  other  States.  The  legislature  of  allow  bills  of  exce]>tion,  and  the  court  may 
Massachusetts,  in  1855  (Acts  1855,  c.  152)  ffrant  a  new  trial  in  cases  of  conviction, 
enacted  *'that  in  all  trials  for  criminal  This  act  has  been  before  the  Supreme  Ju- 
offences  it  shall  be  the  duty  of  the  jury  dicial  Court  for  exposition  and  construe- 
to  try,  according  to  established  forms  and  tion  upon  exceptions  taken  to  the  ruling 
principles  of  law,  all  causes  which  shaU  be  of  the  court  below  in  the  trial  of  an  in- 
committed  to  them,  and,  after  having  re-  dictment  axKainst  a  defendant  for  being  a 
ceived  the  instructions  of  the  court,  to  common  seller  of  intoxicating  liquors,  and 
decide  at  their  discretion,  by  a  general  the  court  has  decided,  as  appears  by  a 
verdict,  both  the  fact  and  law  involved  in  note  of  their  decision  in  the  Monthly  Law 
the  issue,  or  to  find  a  snecial  verdict  at  Beporter  for  September,  1857  (Common- 
their  election ;  bat  it  shall  be  the  duty  of  wealth  v.  Anthes,  20  L.  B.  298,  8.  c.  6 
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at  his  discretion,  take  the  opinion  of  the  jury  upon  them,  (a)  But 
where  the  question  is  mixed,  consisting  of  law  and  fact,  so  inti- 

probable  cause  belongs  to  the  court ;  but  where  it  is  a  mixed  (jnestion  of  law  and  fact 
intimately  blended,  as,  for  example,  where  the  party*8  belief  is  a  material  element  in 
the  question,  it  has  been  held  right  to  leave  it  to  the  jury,  with  proper  instructions  as 
to  the  law.  M'Donald  v.  Booke,  2  Bing.  N.  C.  217 ;  Haddrick  v.  Raine,  12  Q.  B. 
267.  And  see  Taylor  v.  Willans,  2  B.  &  Ad.  845 ;  6  Bing.  183  ;  (b)  post,  vol.  ii. 
$  454.  The  judge  has  a  right  to  act  upon  all  the  uncontradicted  facts  of  the  case ;  but 
where  the  credibility  of  witnesses  is  in  question,  or  some  material  fact  is  in  doubt,  or 
some  inference  is  attempted  to  be  drawn  from  some  fact  not  distinctly  sworn  to,  the 
judge  ought  to  submit  the  question  to  the  jury.  Mitchell  v,  Williams,  11  M.  &  W. 
216,  217,  per  Alderson,  B. 

In  trespass  de  bonis  asportcUis,  the  bona  fides  of  the  defendant  in  taking  the  goods, 
and  the  reasonableness  of  his  belief  that  he  was  executing  his  duty,  and  of  his  suspicion 
of  the  plaintiff,  are  questions  for  the  Jury.  Wedge  v.  Berkeley,  6  Ad.  &  £1.  663  ; 
Hazeldme  v.  Grove,  8  Q.  B.  997  ;  Hughes  v.  Buckhind,  15  M.  &  W.  846.  In  a  ques- 
tion oi  pedigree,  it  is  for  the  judge  to  decide  whether  the  person  whose  declarations  are 
offered  in  evidence  was  a  member  of  the  family,  or  so  related  as  to  be  entitled  to  be 
heard  on  such  a  question.    Doe  v,  Davies,  11  Jur.  607  ;  10  Q.  B.  814. 

The  question,  what  are  usiuU  covenants  in  a  deed,  is  a  question  for  the  jury,  and 
not  a  matter  of  construction  for  the  court     Bennett  v,  Womack,  8  C.  &  P.  96. 

In  regard  to  reasonablenjess  of  time,  care,  skill,  and  the  like,  there  seems  to  have 
been  some  diversity  in  the  application  of  the  principle ;  but  it  is  conceded  that, 
''whether  there  has  been,  in  any  particular  case,  reasonable  diligence  used,  or 
whether  unreasonable  delay  has  occurred,  is  a  mixed  question  of  law  and  fact,  to  be 
decided  by  the  jury,  acting  under  the  direction  of  the  judge,  vl\)Od.  the  particular  cir- 
cumstances of  each  case.  Hellish  v.  Rawdon,  9  Bing.  416,  per  Tindal,  C.  J.  ; 
Nelson  v.  Patrick,  2  Car.  &  K.  641,  per  Wilde,  C.  J.  The  judge  is  to  inform  the  jury 
as  to  the  degree  of  diligence,  or  care  or  skill  which  the  law  demands  of  the  party,  and 
what  duty  it  devolves  on  him,  and  the  jury  are  to  find  whether  that  duty  has  been 
done.  Hunter  v.  Caldwell,  11  Jur.  770 ;  10  Q.  B.  69 ;  Burton  v.  Griffiths,  11  M.  k 
W.  817  ;  Facey  ».  Hurdom,  8  B.  &  C.  213 ;  Stewart  v.  Cauty,  8  M.  &  W.  160  ; 
Parker  v.  Palmer,  4  B.  &  Aid.  887  :  Pitt  v.  Shew,  Id.  206  ;  Mount  v.  Larkins,  8  Bing. 
108  ;  Phillips  v.  Irving,  7  M.  &  Gr.  825 ;  Reece  v,  Righy,  4  B.  &  Aid.  202.  (e)    But 


Gray,  185),  as  follows:  "Upon  the  ques- 
tion whether  this  statute  purports  to 
change  the  law  as  already  existing  and  re- 
cognized in  Commonwealth  v.  Porter,  10 
Mete.  263,  the  court  were  equally  divided. 
But  by  a  migority  of  the  court  it  was  held 
that,  if  such  change  of  the  law  is  contem- 

?lat€d  by  the  statute,  the  same  is  void." 
'his  statute  is  now  re^iealed.  See  Gen. 
Stat  p.  898.  See  also  State  v.  McDon- 
nell, 82  Vt.  581-533. 

{a)  The  decision  of  the  judge  upon  such 
preliminary  questions  of  fact  material  to 
the  competency  of  evidence  is  final,  and 
cannot  be  revised  in  Ihe  court  above. 
Com.  V,  Gray,  129  Mass.  474  ;  Walker  v, 
Curtis,  116  Mass.  98. 

{b)  Panton  v.  Williams,  2  Q.  B.  192 ; 
Turner  v.  Ambler,  10  Id.  252  ;  West  r. 
Baxendale,  9  C.  B.  141  ;  Lister  v.  Perry- 
man,  L.  R.  4  H.  L.  521. 

(c)  The  question  of  the  proper  functions 
of  the  judge  and  jury  in  cases  where  the 
liability  of  the  defendant  is  caused  by  his 
negligence  has   been  discussed  at  great 


lonffth  in  numerous  modem  cases,  espe- 
ciafiy  those  against  railways  and  other 
carriers.  The  result  of  the  best  cases 
seems  to  agree  with  the  rule  laid  down  by 
Mr.  Greenleaf  above,  that  the  ''judge  is 
to  inform  the  jury  as  to  the  degree  of  dili- 
gence, or  care,  or  skill  which  the  law  de- 
mands of  the  party,  and  what  duty  it 
devolves  on  him,  and  the  jury  are  to  find 
whether  that  duty  has  been  done."  In 
ordinary  cases  of  negligence,  however,  the 
definition  of  this  legal  duty  is  in  the  most 
general  form,  and  is  to  the  effect  that  neg- 
figence  consists  in  doing  some  act  which  a 

Serson  of  ordinary  care  and  skill  would  not 
o  under  the  circumstances,  or  in  omitting 
to  do  some  act  which  a  person  of  ordinary 
care  and  skill  would  do  under  the  circum* 
stances.  The  jury  then  finds  the  negU* 
ffence  as  a  question  of  fact.  Bridges  v. 
JNorth  London  Ry.  Co.,  L.  R.  7  H.  L. 
213 ;  Patrick  v.  Pote,  117  Mass.  297 ;  Jack- 
son V,  Metropolitan  Ry.  Co.,  L.  R.  2  C.  P. 
Diy.  125  ;  Pearson  v.  Cox,  lb.  369 ;  Ellis 
V.  Great  Western  Ry.  Co.,  L.  R.  9  C.  P. 
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matelj  blended  as  not  to  be  easily  susceptible  of  separate  decision, 
it  is  submitted  to  tlie  jury,  who  are  first  instructed  by  the  judge 

where  the  duty  in  regard  to  time  ia  established  by  UDiform  usage,  and  the  rule  is  well 
known  ;  as  in  the  case  of  notice  of  the  dishonor  of  a  bill  or  note,  where  the  parties  live 
in  the  same  town ;  or  of  the  duty  of  sending  Buch  uotice  by  the  next  post,  packet,  or 
other  skip ;  or  of  the  reasonable  hours  or  business  hours  of  the  day,  within  which  a 
bill  is  to  be  presented,  or  goods  to  be  delivered,  or  the  like,  —  in  such  cases,  the  time 
of  the  fact  being  proved,  its  reasonableness  is  settled  by  the  rule,  and  is  declared  by 
the  judge.  See  Story  on  Bills,  §§  231-234,  838,  849  ;  post,  toL  ii  §§  178,  179,  186- 
188. 

Whether  by  the  word  "  month,**  in  a  contract,  is  meant  a  calendar  or  lunar  month, 
is  a  question  of  law ;  but  whether  parties,  in  the  particular  case,  intended  to  use  it  in 
thd  one  sense  or  the  other,  Ib  a  question  for  the  jury,  upon  the  evidence  of  circum- 
stances in  the  case.  Simpson  v,  Margitson,  12  Jur.  155  ;  Lang  v.  Gale,  1  M.  &  8. 
Ill ;  Hutchison  v.  Bowker,  5  M.  &  W.  585  ;  Smith  v.  Wilson,  8  B.  &  Ad.  728  ;  Jolly 
V.  Young,  1  £sp.  186 ;  Walker  v.  Hunter,  2  C.  B.  824. 


556;  Cockle  v.  London,  kc.  By.  Clo.,  L.  R. 
7  Id.  321 ;  Smith  v.  London,  &c.  Rv.  Co., 
L.  R.  6  Id.  14;  Oaynor  «.  Old  Colony 
R.  R.,  100  Mass.  208 ;  Cook  v.  Union  R.  R. 
Co.,  125  Moss.  57;  Lyman  v.  Union  R.  R. 
Co.,  1 14  Mass.  83  ;  Wheelock  v,  Boston  k 
Albanv  R.  R.,  105  Mass.  203  ;  BaixLen  f. 
Boston,  &c.  R.  R.  Co.,  121  Mass.  426;  Mayo 
V.  BaHton  k  Maine  R.  R.  Co.,  104  Mass. 
137 ;  French  v.  Taunton  Branch  R.  R.  Co., 
116  Mass.  537  ;  Payne  v.  Troy,  &c.  R.  R. 
Co.,  83  N.  Y.  572 ;  Philadelphia,  &c.  Ry. 
Co.  V.  Henrice,  92  Pa.  St  431  ;  Sheff  9. 
Huntington,  16  W.  Va.  307 ;  Hodges  v. 
St  Louis,  &c.  R.  R.  Co.,  71  Mo.  50  ;  Kan- 
sas Pacidc  R.  R.  Co.  v.  Richardson,  25 
Kan.  391  ;  Shafter  v.  Evans,  53  Cal.  32. 
And  it  is  held  that  any  instruction  by 
the  judge  that  specific  facts  do  or  do  not 
constitute  negligence  or  due  care  is  an 
infringement  by  the  judge  of  the  province 
of  the  jury.  Thu8|  where  the  action  was 
by  a  servant  to  recover  for  a  personal  in- 
jury caused  by  the  fall  of  an  elevator  used 
m  the  master  s  business  for  hoisting  goods, 
and  upon  which  the  plaintiff  was  ascending 
at  the  time  of  the  injury,  there  was  evi- 
dence that  the  defendant  had  instructed 
his  foreman  to  warn  the  men  of  a  rule  of 
the  house  against  going  upon  the  elevator. 
The  judge  instructed  the  jury  that,  if  there 
was  sucn  a  rule  and  the  foreman  neglected 
to  give  notice  of  it  to  the  men,  it  was  the 
fault  of  a  fellow-servant,  and  the  plaintiff 
could  not  recover.  On  exception  it  was 
held  that  the  questions  whether  any  pre- 
cautions were  required,  and  whether  the 
instructions  given  to  the  foreman  were  a 
sufficient  precaution,  were  for  the  jury. 
AvilU  V.  Nash,  117  Mass.  318.  So  in  the 
leading  case  of  Bridges  v.  North  London 
Ry.  Co.,  ntpra,  Brett,  J.,  says,  p.  284 : 
"  But  the  judge  has  no  legal  nght,  either 


directly  or  indirectly,  to  force  upon  the 
jury  his  view  of  any  fact  or  inference  of 
fact.  Yet  he  will  do  so  if  he  states  ques- 
tions of  fact  as  if  they  were  questions  of 
law.  So  where  the  judge  lays  down  that, 
if  such  and  such  tilings  were  done  or 
omitted  to  be  done,  there  was  or  was  not 
a  want  of  ordinary  care  or  skill,  he  has, 
in  my  opinion,  laid  down  a  proposition  of 
fietct  and  not  of  law.  What  men  of  ordi- 
nary care  and  skill  would  or  would  not  do 
under  certain  circumstances  is  matter  of 
experience,  and  so  of  fact,  which  a  jury 
only  ought  to  determine."  To  the  same 
effect,  Philadelphia,  &c.  By.  Co.  v.  Hen- 
rice,  92  Pa.  St  431  ;  Eilert  v.  Green  Bay, 
kc.  R.  R.  Co.,  48  Wis.  606.  Although 
negligence  is  now  held  a  question  of  fact, 
yet  the  earlier  cases  speak  of  the  question 
of  reasonable  care  as  one  of  law,  except  in 
complicated  cases.  Fletcher  v.  Boston  k 
Maiue  R.  R.  Co.,  1  Allen  (Mass.),  9.  And 
even  now  it  is  said  that  where  the  facta 
are  undisputed  and  such  that  only  one 
conclusion  can  be  drawn  from  them,  the 
question  is  one  of  law.  O'Neill  v,  Chicago, 
4c.  R.  R.  Co.,  1  McCrary,  C.  C.  505. 

The  most  difficult  cases  have  arisen, 
however,  when  the  question  has  been 
whether  the  case  should  be  withdrawn 
by  the  judge  from  the  consideration  of 
the  jury,  after  the  plaintiff  has  put  in  his 
whole  case.  In  other  words,  when  the 
question  is  whether,  supposing  all  the  facts 
the  plaintiff  proves  are  true,  they  show  neg- 
ligence ;  or,  in  still  another  form,  whether 
there  is  any  evidence  of  negligence  to  go 
to  the  jury.  On  this  point,  the  language 
of  Brett,  J.,  in  Bridges  v.  North  London 
Ry.  Co.,  mpra^  is  again  a  clear  expression 
of  the  true  rule  :  *'  It  is  the  duty  of  the 
judge  to  determine  whether  there  is  evi- 
dence fit  to  be  left  to  the  jury  on  each  of 
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in  the  principles  and  rules  of  law  by  which  they  are  to  be  gov- 
erned in  finding  a  verdict ;  and  these  instructions  they  are  bound 

the  propositions  which  it  is  necessary  that  or  omitted  to  do  anything  which  a  person 

the  plaintiff  should  establish.    This,  being  of  ordinary  care  and  sldll,  nnder  the  same 

a  duty  cast  exclusively  on  the  judge,  is  a  circumstances,  would  not  have  done  or 

question  to  be  decided  according  to  some  would  have  done? 

proposition  or  rule  of  law.     What  is  that  '*  If  the  judge,  not  deciding  the  final 

proposition  or  rule  of  law  which  the  judge  issues  according  to  his  own   individual 

IS  bound  to  apply  to  the  evidence  in  order  view,  but  determining  according  to  the 

to  determine  this  question  of  law  ?    It  propositions  last  laid  down,  hcuds  that 

cannot  be  merely,  Is  there  evidence?    That  there  is  no  evidence  fit  to  be  left  to  the 

has  no  meaning  without  a  farther  propo-  jury,  on  some  one  of  the  cardinal  questions 

sition  defining  when  it  is  to  be  considered,  before  stated,  he  must  direct  the  jury,  as 

in  point  of  law,  that  there  is  evidence,  matter  of  law,  that  there  is  no  case  in 

Without  a  proposition  or  rule  which  can  favor  of  the  plaintiff,  or  he  must  nonsuit 

be  enunciated  or  predicated,  there  is  no  the  plaintiff.     If  he  holds  that  there  is  evi- 

rulo  of  law.     A  nile  of  law  can  always  dence  on  each  of  the  cardinal  questions^ 

be  predicated  in  terms.     The  proposition  he  must  leave  the  case  to  the  jur}%  ac- 

seems  to  me  to  be  this :  are  there  facts  in  cording  to  the  direction  in  point  of  law 

evidence  which,  if  unanswered,  would  jus-  before  laid  down  in  this  opinion.     When 

tify  men  of  ordinary  reason  and  fairness  the  judge  has  so  directed  the  jury  as  to 

in  affirming  the  question  which  the  plain-  the  law,  he  has  finished  all  which  it  is  legal 

tiff  is  bound  to  maintain?    It  may  be  for  him  exclusively  to  determine  in  me 

said  that  this  is  so  indefinite  as  to  amount  case."    The  correcliiess  of  these  principles 

to  no  rule  ;  that  it  leaves  the  judge,  after  was  recognized  in  the  later  case  of  Jackson 

all,  to  say  whether,  in  his  individual  opin-  v.  Metro])olitan  Ry.  Co.,  L.  R.  2  C.  P.  Div. 

ion,  the  facts  in  evidence  would  prove  the  125,  though  the  judges  there  diffei-ed  on 

proposition,  but  I  cannot  think  so.     It  is  the  question  whether  there  was,  in  the  case 

surely  possible  to  admit  that  reasonable  at  bar,  any  evidence  of  negligence.     And 

and  fair  men  might  come  to  a  conclusion  in  the  later  case  of  Pearson  v.  Cox,  Id.  869, 

which  one's  self  would  not  arrive  at.     And  the  same  principles  are  affirmed,  Brett, 

judges  may  be  able  reasonably  to  say  fre-  L.  J.,  alluding  to  his  opinion  in  Bridges* 

quently,  that  although  they  would  not.  Case,  and  ^ying  that  he  continued  to 

upon  the  facts,  have  come  to  the  same  hold  the  same  opinion.     Cf.  Manzoni  «. 

conclusion  to  which  the  jury  has  come,  Douglas,  L.  R.  6  Q.  B.  Div.  145.     This 

yet  they  or  he  cannot  soy  but  that  fair  may  now  be  regarded  as  the  settled  law  in 

and  reasonable  men  might  agree  with  the  England,  and  the  conflicts  in  the  decisions 

conclusion  of  the  jury  ;  or,  in  other  words,  must  be  laid  to  the  conflicting  opinions  of 

that  although  they  would  not  have  arrived  the  jud^'s  as  to  what  a  reasonable  and  fair 

at  the  same  conclusion,  it  is  not  contrary  man  might  fairly  call  evidence  of  negli- 

to  reason  to  have  arrived  at  it.  gence.     Jackson  v.  Metropolitan  Ry.  Co. 

•*  The  judge  must  therefore,  before  direct-  supra;  Ellis  v.  Great  AiVestem  Ry.  Co. 

ing  the  jury  in  the  terms  set  forth  above,  L.  R  9  C.  P.  656.     The  same  principles 

first  determine  the  following  questions :  obtain  in  Massachusetts.     In  Hinckley  v. 

Are  there  facts  in  evidence  upon  which,  Cape  Cod  Railroad,   120  Mass.  257,  the 

if  unanswered,  men  of  ordinary  fairness  question  was  whether  the  plaintiff's  intes- 

and  reason  might  fairly  say  that  the  plain-  tate  had  used  due  care,  and  although  the 

tiff  had  been  injured  by  some  act  of  com-  jndges  were  divided  on  the  question  wheth- 

mission  or  omission  by  the  defendants  or  er  there  was  any  evidence  of  due  care  to 

their  servants  ?    Are  there  facts  in  evi-  go  to  the  jnry,  they  agreed  on  the  princi- 

dence  upon  which,  if  unanswered,  men  of  pie  that  if  there  was  no  evidence  m  the 

ordinary  reason  and  fairness  might  fairly  case  on  which  a  reasonable  man  could  find 

say  that  any  such  act  of  commission  or  due  care,  the  pase  should  be  withdrawn 

omission  was  such  as  a  person  of  reasona-  from  the  juiy.     Cf.   Allyn  v,  Boston  & 

ble  skill  and  care,  under  the  same  circum-  Albany  R.  R,  Co.,  105  Mass.  77  ;  Clark 

stances,  would  have  done  or  omitted  to  v.  Boston  &  Albany  R.  R.  Co.,  128  Mass.  1; 

do  ?    Are  there  any  facts  in  evidence  upon  Cook  v.  Union  Ry.  Co.,  125  Mass.  57.    And 

which,   if  unanswered,  men  of  ordinary  this  seems  to  be  the  prevalent  omnion  in 

reason  and  fairness  might  fairly  say  that  the  United  States.  Pennsylvania  K.  R.  Co. 

the  plaintiff  had  not,  in  a  manner  con-  v.  Righter,  42  N.  J.  L.  180  ;  Pavne  r.  Troy, 

tributing  to  the  accident,  done  anything  &c.R.R.Co.,83N.  Y.  572;  Sheffv.  Hunt- 
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to  follow.^  If  the  gentdnenesB  of  a  deed  is  the  fact  in  questioiiy 
the  preliminary  proof  of  its  execution,  given  before  the  judge, 
does  not  relieve  the  party  offering  it  from  the  necessity  of  proving 
it  to  the  jury.^  The  judge  only  decides  whether  there  is,  prima 
fcune,  any  reason  for  sending  it  at  all  to  the  jury.'  (a) 

1  1  stark.  Evid.  510,  519-526  ;  Hutchison  v.  Bowker,  6  M.  &  W.  585  ;  Williams  v. 
Byrne,  2  K.  &  P.  139  ;  McDonald  v.  Kooke,  2  Bing.  N.  C.  217 ;  James  v.  Phelps,  11 
Ad.  k  £1.  483 ;  8.  c.  8  P.  &  D.  281 ;  Panton  v.  Williams,  2  Q.  B.  169 ;  Townsend  v. 
State,  2  Blackf.  151:  Montgomery  v.  Ohio,  11  Ohio,  424.  Questions  of  interpiie- 
tation,  as  well  as  of  construction  of  written  instruments,  are  for  the  court  alone. 
Infra,  §  277,  n.  (1).  But  where  a  doubt  as  to  the  application  of  the  descriptive  por* 
tion  of  a  deed,  to  external  objects  arises  from  a  latent  ambiguity,  and  is  thereiore  to  be 
solved  by  parol  evidence,  the  question  of  intention  is  necessarily  to  be  determined  by 
the  jury.     Reed  v.  Proprietors  of  Locks,  &c,  8  How.  S.  C.  274. 

*  Ross  V.  Gould,  5  Greenl.  204. 

*  The  subject  of  the  functions  of  the  judge,  as  distinguished  from  those  of  the  jury, 
is  fully  and  ably  treated  in  an  article  in  the  Law  Review,  No.  8,  for  May,  1845, 
p.  27-44. 

ington,  16  W.  Va.  807 ;  Teipel  v,  Hilsen-  used  as  a  test  in  oomparison  of  hand* 

degen,  44  Mich.  461.  writings  is  sufficiently  proved  (Com.  v. 

On  the  general  subject  see   Holmes,  Coe,  115  Mass.  481) ;  or  a  witness  has 

Common  Law,  Lecture  III.  and  post^  vol.  sufficient  mental  capacity  to  be  admissi- 

ii.  §  222,  note  (a),  p.  217,  and  §  230,  note  ble  (Coleman  v.  Com.  Sup.  Ct.  Ya.  2  Am. 

(a),  p.  226.  Law  Times,  n.  8.  890)  ;  and  what  subjects 

(a)  It  is  the  province  of  the  iudge  who  an   expert  may   testify   upon  (Jones  v. 

presides  at  the  trial  to  decide  all  questions  Tucker,  41  N.  H.  546) ;  whether  certain 

on  the  admissibility  of  evidence.    It  is  declarations  were  so  far  part  of  the  res 

also  his  province  to  decide  an^  preliminary  gesta  as  to  be  admissible  (State  v.  Pike, 

questions  of  &ct,  however  intricate,  the  51  N.  H.  105) ;  and  whether  possession  of 

solution  of  which  may  be  necessary  to  stolen  property  is  sufficiently  recent  to 

enable  him  to  determine  the  other  ques-  afford  the  presumption  that  it  was  stolen 

tion  of  admissibility.    And  his  decision  is  by  the  possessor.   State  v,  Hodge,  50  N.  H. 

conclusive,  unless  he  saves  the  question  510.     Other  instances :  Whether  a  con- 

for  revision  by  the  full  court,  on  a  report  fession   is   induced   by   threats  (Rex  v, 

of  the  evidence,  or  counsel  bring  up  the  Hucks,  1  Stark.  523) ;  whether  a  witness 

question  on  a  bill  of  exceptions  which  is  unable  to  attend  as  |)rf>liminai7  to  the 

oontains   a  statement   of  the   evidence,  admission  of  his  deposition  (Beaufort  v', 

Oorton  V,  Hadsell,  9  Gush.  (Mass. )  511 ;  Crawshay,  L.  R.  1  C.  P.  699) ;  or  is  absent 

State  V,  Pike,  49  N.  H.  899  ;  Bartlett  v,  from  collusion  (Egan  v,  Larkin,  1  Arms. 

Smith,  11  Mees.  &  Wels.  488.     Thus  the  M.  &  0.  403) ;  or  a  document  has  been 

question  whether  the  application  to  a  ius-  dul^  executed   or   stamped  (Bartlett  v. 

tice  of  the  peace  under  a  statute,  to  call  a  Smith,  11  M.  &  W.  488) ;  or  comes  from 

meeting  of  the  proprietors  of  a  meeting-  the  proper  custody  (Doe  v.  Keeling,  11 

house,  was  signed  by  five  at  least  of  sucn  Q.  B.  889)  ;  or  be  the  original  paper  re- 

pronrietors,  as  preliminary  to  the  question  quired  (Froude  v,  Hobbs,  1  Foat  &  Fin. 

of  tae  admissibility  of  the  records  of  such  612)  ;  or  sufficient  search  has  been  made 

meeting,  is  for  the  judge,  and  not  for  the  to  warrant  the  introduction  of  secondary 

jury.      Gorton    v,    Hadsel,    ubi    supra,  evidence  (Bartlett  v.  Smith,  u^in^p.);  and 

Where  the  admissibility  of  evidence  de-  ffenerally   all   other  incidental  questions 

pends  upon  the  existence  of  any  prelimi-  bearing  upon  the  admissibility  of  the  evi- 

nary  fact  or  condition,  it  is  for  the  judge  dence  ofi^red.     Relevancy  and  admissi- 

to  decide  whether  the  fact  or  condition  bility  are  for  the  judge;  credibility  and 

exists,  as  whether  the  witness  is  an  ex-  weight  are  for  the  jury.    The  construction 

pert  (Com.  v.  Williams,  105  Mass.  62);  or  of  a  written  document,  where  the  meaning 

a  dying  declarant   entertained   hope   of  is  to  be  gathered  from  the  document  itself, 

Twovery  (State  v.   Tilfhinan,    11    Ired.  is  for  the  court.    But  where  the  meaning 

(N.   C.)    Law,  513  ;    Rex  v.  Hucks,   1  can  only  be  determined  by  reference  to 

Stark.  523) ;  or  whether  the  writing  to  be  extrinsic  iSeMSts,  the  document  and  the  facts 
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§  50.  Oeneral  roles  as  to  relevancy.  The  production  of  evidence 
to  the  jury  is  governed  by  certain  principles,  which  may  be  treated 
under  four  general  heads  or  rules.  The  firtt  of  these  is,  that  the 
evidence  must  correspond  with  the  €dlegation$j  and  be  confined  to 
the  point  in  issue.  The  $econd  is,  that  it  is  sufficient,  if  the  «tf(- 
itance  only  of  the  issue  be  proved.  The  third  is,  that  the  burden 
of  proving  a  proposition,  or  issue,  lies  on  the  party  holding  the 
affirmative.  And  the  fourth  is,  that  the  best  evidence  of  which 
the  case,  in  its  nature,  is  susceptible,  must  always  be  produced. 
These  we  shall  now  consider  in  their  order. 

§  51.  First.  AUegationa,  Zeena  The  pleadings  at  common  law 
are  composed  of  the  written  allegations  of  the  parties,  terminating 
in  a  single  proposition,  distinctly  affirmed  on  one  side,  and  denied 
on  the  other,  called  the  istue.  If  it  is  a  proposition  of  fact,  it  is 
to  be  tried  by  the  jury,  upon  the  evidence  adduced.  And  it  is  an 
established  rule,  which  we  state  as  the  fibst  bule,  governing  in 
the  production  of  evidence,  that  the  evidence  offered  must  carre^ 
$pond  with  the  allegations^  and  be  confined  to  the  point  in  issu£.^  (a) 
This  rule  supposes  tlie  allegations  to  be  material  and  necessary. 
Surplusage,  therefore,  need  not  be  proved ;  and  the  proof,  if  offered, 
is  to  be  rejected.  The  term  surplusage  comprehends  whatever 
may  be  stricken  from  the  record,  without  destroying  the  plaintiff's 
right  of  action;  as  if,  for  example,  in  suing  the  defendant  for 
breach  of  warranty  upon  the  sale  of  goods,  he  should  set  forth, 
not  only  that  the  goods  were  not  such  as  the  defendant  warranted 
them  to  be,  but  that  the  defendant  well  knew  that  they  were  not.^ 
But  it  is  not  every  immaterial  or  unnecessary  allegation  that  is 
surplusage ;  for  if  the  party,  in  stating  his  title,  should  state  it 
with  unnecessary  particularity,  he  must  prove  it  as  alleged.  Thus, 
if,  in  justifying  the  taking  of  cattle  damage-feasant,  in  which  case 
it  is  sufficient  to  allege  that  they  were  doing  damage  in  his  free^ 
holdy  he  should  state  a  seisin  in  fee,  which  is  traversed,  he  must 

1  See  Best's  Principles  of  Evidence,  §§  229-249. 

3  Williamson  v,  Allison,  2  East,  ii6 ;  Peppin  v.  Solomons,  5  T.  B.  496 ;  Brom- 
field  V,  Jones,  4  K  &  C.  880. 

most  be  sabmitted  to  the  jury.    Gibbs  v,  k  El.  185  ;  Downer  v,  Chesebrongb,  86 

Oilead,  £ccl.  Soc.,  88  Ck>nD.  158.    The  Conn.  88.    And  see  also  post,  toI.  JIl 

2ea;  fori  determines  the  nature,  amount,  §  28. 

and  mode  of  proof.    Mostyn  v.  Fabrigas,         (a)  The  reason  for  this  rule,  and  the 

1  Cowp.  174  ;  Bain  v,  Whitehaven  R.  R.  necessity  for  a  strict  adherence  to  it,  are 

Co.,  8  H.  of  L.  1  ;  Yates  v,  Thomson,  well  explained  and  illustrated  in  Malcom- 

8  C.  &  F.  577  ;  Brown  v.  Thornton,  6  Ad.  son  v.  Clayton,  18  Moore,  P.  C.  C.  198. 
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prove  the  seisin  in  fee;  ^  for  if  this  were  stricken  from  the  decla- 
ration, the  plaintiff's  entire  title  would  be  destroyed.  And  it 
appears  that  in  determining  the  qaestion,  whether  a  particular 
averment  can  be  rejected,  regard  is  to  be  had  to  the  nature  of 
the  averment  itself,  and  its  connection  with  the  substance  of  the 
charge,  or  chain,  rather  than  to  its  grammatical  collocation  or 
structure.^ 

§  51  a,  Bvldence  muBt  tend  to  prove  iMua  It  is  not  necessary, 
however,  that  the  evidence  should  bear  directly  upon  the  issue. 
It  is  admissible  if  it  tends  to  prove  the  issue,  or  constitutes  a  link 
in  the  chain  of  proof ;  although,  alone,  it  might  not  justify  a  ver- 
dict in  accordance  with  it.'  (a)  Nor  is  it  necessary  that  its  rele- 
vancy should  appear  at  the  time  when  it  is  offered ;  it  being  the 
usual  course  to  receive,  at  any  proper  and  convenient  stage  of  the 
trial,  in  the  discretion  of  the  judge,  any  evidence  which  the  counsel 
shows  will  be  rendered  material  by  other  evidence  which  he  un- 
dertakes to  produce.  If  it  is  not  subsequently  thus  connected 
with  the  issue,  it  is  to  be  laid  out  of  the  case.^  (i) 

§  52.  CoUateral  facts  inadmiMible.  This  rule  excludes  all  evi- 
dence of  collateral  facts^  or  those  which  are  incapable  of  affording 
any  reasonable  presumption  or  inference  as  to  the  principal  fact 
or  matter  in  dispute ;  and  the  reason  is,  that  such  evidence  tends 
to  draw  away  the  minds  of  the  jurors  from  the  point  in  issue,  and 
to  excite  prejudice  and  mislead  them ;  and  moreover  the  adverse 

1  Sir  Francis  Lieke's  Case,  Dyer,  865 ;  2  Saand.  206  a,  n.  22 ;  Stephen  on  Plead- 
ing, 261,  262  ;  Bristow  v,  Wright,  Doug.  640 ;  Miles  v.  Sheward,  8  £iut,  7,  8,  9  ;  1 
Smith's  Leading  Cases,  328,  n. 

«  1  stark.  Evid.  886. 

*  McAllister's  Case,  11  Shepl.  189 ;  Hanghey  v.  Strickler,  2  Watts  k  Sei^  411 ; 
Jones  V,  Vanzandt,  2  McLean,  596 ;  Lake  v.  Muuford,  4  Sm.  &  Marsh.  812 ;  Belden 
V.  Lamb,  17  Conn.  441.  Where  the  plaintiff's  witness  denied  the  existence  of  a  ma- 
terial fact,  and  testified  that  persons  connected  with  the  plaintiff  had  offered  him 
money  to  assert  its  existence,  the  plaintiff  was  permitted,  not  only  to  proTe  the  fact, 
but  to  disproye  the  subornation,  on  the  ground  that  this  latter  fact  haa  become  mate- 
rial and  relevant,  inasmuch  as  its  truth  or  falsehood  may  fairly  influence  the  belief  of 
the  jury  as  to  the  whole  case.     Melhuish  v.  Collier,  15  Q.  B.  878. 

^  McAllister's  Case,  aupra ;  Van  Buren  v.  Wells,  19  Wend.  208 ;  Crenshaw  v. 
Davenport,  6  Ala.  390  ;  Tuggle  v.  Barclay,  Id.  407  ;  Abney  v.  Kingsland,  10  Ala.  855 ; 
Yeatman  v.  Hart,  6  Humph.  875. 

(a)  Sanders  v.  Stokes,  80  Ak.  482;  808 ;  Schnchardt  v.  Aliens,  1  WalL  (U.  a ) 

Columbus,  &c  Co.  v.  Semmea,  27  Oa.  288  ;  859. 

WUlouiAby  «.  Dewey,  54  111.  266  ;  Far-  (6)  Harris  v.  Holmes,  80  Vt  862 ;  U.  a 

well  ».  Tyler,  5  Iowa,  585  ;  Richardson  v.  v.  Flowery,  1  Spraffue's  Dec.  109.   And  no 

Hilbum,  17  Md.  67  ;  Comstock  v.  Smith,  exception  lies  to  Sie  order  in  which  the 

20    Mich.   888 ;    Tucker  v.   Peaslee,   86  judge   admits   the   evidence.      Com.    v. 

N.  H.  167 ;  Tarns  v.  Bullitt,  85  Pa.  SL  Dam,  107  Mass.  210. 
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party  having  had  no  notice  of  such  a  course  of  evidence,  is  not 
prepared  to  rebut  it.^  (a)    Thus,  where  the  question  between  land- 

^  Injra,  §  448.  Bat  ooanMl  may,  on  crow-examination,  inquire  as  to  a  fact  ap- 
parently irrelevant^  if  he  will  undertake  afterwards  to  show  its  releyancy  by  other 
evidence.    Haigh  v,  fieloher,  7  C  &  P.  S89. 

(a)  So  in  Lincoln  v.  Taunton  Copper  being  always  a  question  for  the  court. 

KaniUactaring  Company,  9  Allen  (Mass. ),  Paine  v.  Boston,  4  Allen  (Mass. ),  168  ; 

181,  where  the  action  was  for  the  deteri-  Benham  v.  Dunbar,  103  Mass.  865  ;  Isbell 

oration  of  plaintiff's  land,  caused  by  the  es-  v.  New  York,  &c.  B.  R.  Co.,  25  Conn, 

cape  of  noxious  substances  from  the  defend-  556;  Carlton  v,  Hesoox,  107  Mass.  410; 

ants'  factory,  which  were  carried  by  water  Atchison,  &c.  R.  R.  Co.  v.  Harper,  19 

to  the  plaintiff's  land,  it  was  held  that  Kans.  529 ;  Cross  v,  Wilkins,  48  N.  H. 

evidence  offered  by  the  plaintiff  to  show  882  ;  Melvin  v,  Bullard,  85  Vt.  268. 

the  bad  condition  of  similarly  situated  The  question  what  facts  are  collateral 

meadows  upon  the  same  stream,  and  in  must  necessarily  depend  laigely  on  the 

the  vicinity  of  the  defendant's  works,  was  facts  of  the  individual  case.      Mr.  Ste- 

properly  rejected,  on  the  ground  that  this  phen,  Dig.  Evid.   says  :    **  Facts  which, 

would    result   in    the    multiplication   of  though  not  in  issue,  are  so  connected  with 

issues.     Cf.  Hawks  v,  Charlemont,  110  a  fact  in  issue  as  to  form  a  part  of  the  same 

Mass.  110.  transaction  or  sulnect-matter,  are  deemed 

In  like  manner  it  is  not  allowable  f or  .  to  be  relevant  to  the  fact  with  which  they 

an  officer,  sued  for  misconduct,  to  show  are  so  connected."    Art.  8.    The  unavoia- 

that  other  officers  were  accustomed  to  act  able  ^nendity  of  such  a  rule  lessens  its 

in  the  same  way.     Cutter  v.  Howe,  122  practical  value,  as  the  question,  what  facts 

Mass.  541.     Nor  a  ferry  company,  sued  are  so  connected,  is  left  unanswered.     Mr. 

for  the  loss  of  animals  which  feU  off  the  Taylor,  Evidence,  §  316,  says,  after  giving 

ferry-boat  and  were  drowned,  to  show  that  the  rule  in  Mr.  Greenleafs  words  :   **The 

such  a  boat  had  been  used  for  a  long  time  due  application  of  this  rule  will  occasion- 

vreviously  and  no  accident  had  occurred,  ally  tax  to  the  utmost  the  firmness  and 

Lewis  V.  Smith,  107  Mass.  834.     Cf.  Den-  discrimination  of  the  judge,  so  that  while 

Ter,  &c.  R.  R.  Co.  v,  Glasscot,  4  CoL  270 ;  he  shall  r^ect  as  too  remote  every  fact 

Newsom  v.  Georgia  R.  R.  Co.,  62  Ga.  839  ;  which  merely  furnishes  a  fiEmciful  analogy 

Durbrow  v.  McDonald,  5  Bosw.  (N.  Y.)  or  conjectural  inference,  he  may  admit  as 

130  ;  Weutworth  f.  Smith,  44  N.  H.  419.  relevant  the  evidence  of  all  Uiose  matters 

If,  however,  the  evidence  offered,  although  which  shed  a  real,  though  perhaps  indi- 

not  directly  applicable  to  the  point  in  rect  and  feeble  light  on  the  question  in 

issue,  is  of  such  a  nature  as,  in  tne  opin-  issue." 

ion  of  the  judge,  to  support  the  issue  in-  There  is  a  class  of  cases  where  similar 
directly,  and  does  not  raise  a  collateral  unconnected  facts  are  admitted ;  i,  e.  where 
issue,  it  is  admissible.  Thus  where,  in  an  exp|erts  have  been  permitted  to  testify  to 
action  for  iiyuries  received  on  a  highway,  their  opinions,  ana  these  opinions  are 
evidence  is  offered  as  to  the  state  of  the  based  on  experiments  in  which  the  con- 
highway  at  a  short  distance  from  the  place  ditions  of  tne  fact  in  issue  which  their 
of  the  accident,  before  or  after  the  acci-  opinion  is  given  to  sustain  are  reproduced 
dent,  if  within  such  a  time  as  renders  it  as  nearly  as  possible,  the  experts  may  be 
probable,  under  the  circumstances,  that  asked  to  state  their  experiments  to  the 
no  change  has  taken  place,  it  is  admissi-  jury,  so  far  as  the^  are  connected  with  and 
ble.  Twid  v,  Rowley,  8  Allen  (Mass.),  illustrate  the  opinions  which  they  have 
51  ;  Bailey  v,  Trumbull,  31  Conn.  581 ;  snven.  Eidt  v.  Cutter,  127  Mass.  522 ; 
Walker  V.  Westfield,  39  Vt.  246  ;  Sherman  Williams  v,  Taunton,  125  Id.  84  ;  Lincoln 
V.  Kortright,  52  Barb.  (N.  Y.)  267.  So  v.  Taunton  Copper  Company,  9  Allen 
where  several  crimes  are  committed  in  so  (Mass.),  181  ;  Com.  v.  Piper,  120  Mass. 
short  a  time  that,  in  order  to  prove  one  com-  185.  And  so  in  general  where  the  ques- 
pletely,  proof  of  others  must  be  included,  tion  is  a  matter  ^  tcienee,  and  where  the 
such  proof  is  admissible.  Mason  v.  State,  42  facts  proved,  though  not  directly  in  issue, 
Ala.  532.     See  also  pottf  §  58,  note.  tend  to  illustrate  ths  opinions  of  scientifio 

The  value  of  any  property  may  ffener«  witnesses.    Thus,  where  the  point  in  dis- 

ally  be  proved  by  the  value  of  similar  pute  was  whether  a  sea-wall  had  caused 

property  under  similar  conditions,  the  rel-  the  choking  up  of  a  harbor,  and  engineers 

evancy  of  the  evidence  for  such  purpose  were  called  to  gire  their  opinions  as  to  the 
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lord  and  tenant  was,  whether  the  rent  was  payable  quarterly,  or 
half-yearly,  evidence  of  the  mode  in  which  other  tenants  of  the 
same  landlord  paid  their  rent  was  held  inadmissible.^  And 
where,  in  covenant,  the  issue  was  whether  the  defendant,  who 
was  a  tenant  of  the  plaintiff,  had  committed  waste,  evidence  of 
bad  husbandry,  not  amounting  to  waste,  was  rejected.^  So,  where 
the  issue  was,  whether  the  tenant  had  permitted  the  premises  to 
be  out  of  repair,  evidence  of  voluntary  waste  was  held  irrelevant.* 
This  rule  was  adhered  to,  even  in  the  cross-examination  of  wit- 
nesses;  the  party  not  being  permitted,  as  will  be  shown  here- 
after,^ to  ask  the  witness  a  question  in  regard  to  a  matter  not 
relevant  to  the  issue,  for  the  purpose  of  afterwards  contradicting 
him.^  (a) 

§  53.  XbEoepttons.  In  some  cases,  however,  evidence  has  been 
received  of  facts  which  happened  before  or  after  the  principal 
transaction,  and  which  had  no  direct  or  apparent  connection  with 

1  Carter  v.  Pryke,  Peake's  Cas.  95. 

*  Harris  v.  Mantle,  8  T.  R.  807.  See  also  Balcetti  v.  Serani,  Peake's  Cas.  142 ; 
Fnmeaux  v.  Hatchins,  Cowp.  807  ;  Doe  v.  Sisson,  12  East,  62  ;  Holcombe  v.  Hewson, 
2  Campb.  891 ;  Viney  v.  Brass,  1  £sp.  292  ;  Clothier  r.  Chapman,  14  East,  331,  n. 

»  Edge  V.  Pemberton,  12  M.  &  W.  187.  *  See  infra,  §§  448,  449,  450. 

»  Crowley  v.  Page,  7  C.  &  P.  789 ;  Harris  t.  Tippett,  2  Campb.  637  ;  Rex  v,  Wat- 
son, 2  Stark.  116 ;  Com.  v.  Buzzell,  16  Pick.  157,  158  ;  Ware  v.  Ware,  8  Greenl.  42. 
A  further  reason  may  be,  that  the  evidence,  not  being  to  a  material  point,  cannot  be 
the  subject  of  an  indictment  for  perjury.    Odiome  v,  Winkley,  2  GalL  51,  58. 


effect  of  the  wall,  proof  that  other  harbors 
on  the  same  coast,  where  there  were  no 
embankments,  had  hegan  to  be  choked 
about  the  same  time  as  the  harbor  in 
question,  was  admitted,  as  such  evidence 
served  to  elucidate  the  reasoning  of  the 
sldlled  witnesses.  Folkes  v.  Cnadd,  8 
Doug.  157  ;  M'Fadden  v.  Murdock,  L  B. 
1  C.  L.  211. 

Evidence  is  always  admissible  which 
shows  that  a  person  had  a  motive  for  doing 
an  act,  or  made  preparation  for  such 
act,  if  the  act  is  m  issue  or  tends  to 
prove  a  fact  in  issue  (Com.  v.  Hudson, 
97  Mass.  565  ;  McKee  v.  People,  86  N.  Y. 
118  ;  Kelsoe  v.  State,  47  Ala.  578  ;  Boyd 
V.  State,  4  Baxt.  (Tenn.)  819 ;  Garber  v. 
State,  4  Cold.  (Tenn.)  161,  165  ;  Eolb  v. 
Whiteley,  8  O.  &  J.  188 ;  Stephen,  Dig. 
Evid.  ait.  7).  or  which  shows  the  subse- 
quent conduct  of  the  person  to  be  such 
as  would  have  been  likely  if  the  act  had 
been  committed.  Furnas  v.  Dnigin,  119 
Hasa.  500;    Butler  v.  Collins,   12  Cal. 

457. 

So^  also,  evidence  which  explains  any 


fact  in  issue,  or  identifies  any  person  or 
thing,  or  fixes  the  time  or  place  of  an  act, 
or  shows  the  relation  of  parties  to  an  act, 
or  shows  an  opportunity  for  the  occur- 
rence of  such  act,  or  shows  the  relevancy 
of  other  facts,  is  admissible  for  those  pur- 
poses. Stephen,  Dig.  Evid.,  art  9  ;  Afa- 
son  V,  Stated  42  Ala.  582  ;  Rex  v.  Pearce, 
Peake,  75  ;  Rex  v.  F^rton,  R.  &  R.  875  ; 
Rex  V.  Briggs,  2  Moo.  &  R.  199  ;  Rex  v. 
Rooney,  7  C.  &  P.  517. 

It  will  generally  be  found  that  the 
circumstances  of  the  parties  to  the  suit, 
and  the  position  in  which  they  stood  when 
the  matter  in  controversy  occurred  (Wood- 
ward V.  Buchanan,  L.  K.  5  Q.  B.  285), 
are  proper  subjects  of  evidence ;  and  in- 
deed the  change  in  the  law,  making  par- 
ties witnesses  for  themselves,  has  rendered 
this  proof  of  "  surrounding  circumstances  " 
still  more  important  than  formerly.  Dow- 
ling  V.  Dowiinff,  10  Ir.  C.  Law,  241, 
Inhere  it  was  held  that,  in  an  action  for 
money  lent,  the  poverty  of  the  lender  was 
relevant. 

(a)  Combs  v.  Winchester,  89  K.  H.  1. 


80  LAW  OP  EVIDENCE.  [PABT  H. 

it ;  and  therefore  their  admission  might  seem,  at  first  view,  to 
constitute  an  exception  to  this  rule.  But  those  will  be  found  to 
have  been  cases  in  which  the  knowledge  or  intent  of  the  party 
was  a  material  fact,  on  which  the  evidence,  apparently  collateral, 
and  foreign  to  the  main  subject,  had  a  direct  bearing,  and  was 
therefore  admitted.  Thus,  when  the  question  was,  whether  the 
defendant,  being  the  acceptor  of  a  bill  of  exchange,  either  knew 
that  the  name  of  the  payee  was  fictitious,  or  else  had  given  a 
general  authority  to  the  drawer  to  draw  bills  on  him  payable  to 
fictitious  persons,  evidence  was  admitted  to  show  that  he  had 
accepted  other  bills,  drawn  in  like  manner,  before  it  was  possible 
to  have  transmitted  them  from  the  place  at  which  they  bore  date.^ 
So,  in  an  indictment  for  knowingly  uttering  a  forged  document, 
or  a  counterfeit  bank-note,  proof  of  the  possession,  or  of  the  prior 
or  subsequent  utterance  of  other  false  documents  or  notes,  though 
of  a  different  description,  is  admitted,  as  material  to  the  question 
of  guilty  knowledge  or  intent.^  So,  in  actions  for  defamation, 
evidence  of  other  language,  spoken  or  written  by  the  defendant 
at  other  times,  is  admissible  under  the  general  issue  in  proof  of 
the  spirit  and  intention  of  the  party  in  uttering  the  words  or 
publishing  the  libel  charged ;  and  this,  whether  the  language  thus 
proved  be  in  itself  actionable  or  not.^  (a)  Gases  of  tliis  sort, 
therefore,  instead  of  being  exceptions  to  the  rule,  fall  strictly 
within  it.  (6) 

1  Gibson  «.  Hunter,  2  H.  BL  288 ;  Minet  v.  Gibson,  8  T.  R.  481 ;  1  H.  Bl.  569. 

'  Rex  f .  Wylie,  1  New  Rep.  92,  94.  See  other  examples  in  McKenney  v.  Dingley, 
4  GreeuL  172  ;  Bridge  v.  EgKieston,  14  Mass.  245 ;  Rex  v.  Ball,  1  Canitib.  324 ;  Rex 
V,  Roberts,  1  Campb.  899  ;  Rex  r.  Hongh,  Russ.  &  Ry.  130 ;  Rex  v.  Smith,  4  C.  &  P. 
411 ;  Rickman's  Case,  2  East,  P.  C.  1035 ;  Robinson's  Case,  Id.  1110,  1112  ;  Rex  v. 
Northampton,  2  M.  &  S.  262 ;  Com.  v.  Turner,  8  Mete.  19.  See  also  Bottomley 
V.  Uuitea  States,  1  Story,  143,  144,  where  this  doctrine  is  clearly  expounded  by 
Story,  J. 

»  Pearson  v,  Le  Maitre,  5  M.  &  Gr.  700 ;  8.  c.  6  Scott,  N.  R,  607 ;  RusteU  v. 
MacQuister,  1  Campb.  49,  n. ;  Saunders  v.  Mills,  6  Bing.  213 ;  Warwick  v.  FouIkes» 
12  M.  &  W.  507  ;  Long  v.  Barrett,  7  Ir.  Law,  439 ;  s.  o.  8  Ir.  Law,  331,  on  error. 

(a)  See  also  pose,  vol.  iii.  §  418  ;  2  Stark,  other.     Shaffner  v.  Com.,  72  Pa.  St  60. 

Slander,  53-57.  In  all  criminal  cases,  however,  where  the 

(h)  The  principle  seems  to  be  well  set-  felonious  intent    or  guilty  knowledge  is 

tied  in  accord  with  the  statement  in  the  a  material  part  of  the  crime,  evidence  is 

text.     The  general  rule  undoubtedly  is,  admissible  of  similar  acts  of  the  prisoner 

that  a  distinct  crime,  unconnected  with  at  different  times,  if  such  acts  tend  to  prove 

that  laid  in  the  indictment,  cannot  be  the  existence  of  such  guilty  knowledge  or 

^ven  in  evidence  against  a  prisoner.     It  felonious  intent.  Thus,  where  the  prisoner 

IS  not  proper  to  raise  a  presumption  of  was  indicted  for  an  attempt  to  obtain  money 

guilt  on  the  ground  that,  having  commit-  from  a  pawnbroker  by  false  pretences  that 

ted  one  crime,  the  depravity  it  exhibits  a  ring  was  a  diamond  ring,  it  was  held  that 

makes  it  likely  that  he  would  commit  an-  evidence  that  he  had  shortly  before  offered 
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§  53  a.  Title  to  lands.    In  proof  of  the  ownership  of  land%^  by 
acts  of  possession,  the  same  latitude  is  allowed*    It  is  impossible. 


other  false  articles  of  jewelry  to  other  pawn- 
brokers was  admissible  to  show  gailty 
knowledge.  Reg.  v.  Francis,  12  Cox,  C.  G. 
612.  In  Cool  v.  Jackson,  132  Mass.  16,  it 
was  held  that,  where  one  was  indicted  for 
falselT  pretending  that  a  certain  horse  was 
sound,  with  knowledge  that  such  assertion 
was  false,  it  was  held  that  evidence  of  the 
circumstances  of  three  other  sales  of  horses 
made  by  the  same  ^rson,  with  false  rep- 
resentations, was  inadmissible,  on  the 
ground  that  there  was  no  evidence  of  any 
continuing  plan  nmning  through  the 
whole  transaction,  nor  was  any  instru- 
ment used  like  the  base  coin  or  false  plate 
of  counterfeiters,  which  might  have  been 
uttered  innocently,  and  of  which  a  guilty 
knowledge  was  important  to  be  shown. 
This  case  is  somewmit  opposed  to  the  cur- 
rent of  authorities.  Cf.  Reg.  v.  Francis, 
supra;  Reg.  v.  Geeriug,  18  L.  T.  N.  s. 
M.  0.  216 ;  and  Com.  v.  Coe,  115  Mass. 
481.  So,  also,  other  receipts  of  stolen  goods 
ftom  same  thief,  knowing  them  to  be  sto- 
len, are  admissible  in  an  indictment  for 
receiving  stolen  goods,  on  the  question  of 
intent  (Copperman  v.  People,  56  N.  Y. 
591),  though  it  also  proves  a  violation  of 
another  law.  Schaser  v.  State,  86  Wis. 
429 ;  Coleman  v.  People,  58  N.  Y.  555 ; 
Schriedly  v.  State,  28  Ohio  St  180.  And, 
as  supporting  this  general  principle,  see 
Com.  V,  Hall,  4  Allen  (Mass.),  805  ;  Com. 
V.  McCarthy,  119  Mass.  854;  Gassenhei- 
mer  v.  State,  52  Ala.  814 ;  Hall  v.  State, 
40  Id.  698 ;  State  v,  Thomas,  80  La.  An. 
Pt.  I.  600;  Wiley  v.  State,  8  Cold.  (Tenn.) 
862 ;  Somerville  v.  State,  6  Tex.  App. 
438 ;  Brown  v.  State,  26  Ohio  St  176 ; 
Lightfoot  V,  People,  16  Mich.  507 ;  Kra- 
mer V.  Com.,  87  Pa.  St.  299.  But  the  rule 
was  more  cautiouslv  laid  down  in  a  case 
in  Pennsylvania,  where  it  was  said  that, 
to  make  one  criminal  act  evidence  of  an- 
other, a  connection  must  have  existed  in 
the  mind  of  the  actor,  linking  them  to- 
gether for  some  purpose  he  intended  to 
accomplish ;  or  it  must  be  necessary  to 
identity  the  person  of  the  actor  by  a  con- 
nection whicn  shows  that  he  who  commit- 
ted one  act  must  have  done  the  other. 
Shaflfner  v.  Com.  72  Pa.  St  60. 

Where  it  is  necessary  to  prove  the  crime 
of  adultery,  as  this  is  generally  done  by  int* 
cumstantial  evidence,  to  prove  two  points, 
—  the  adulterous  disposition  and  the  op- 
portunity for  adulterous  intercourse,  — 
evidence  may  be' given  of  other  adulterous 
acts,  before  and  after  the  adultery  charged, 
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to  show  the  existence  of  the  adulterous 
disposition.  Thayer  v.  Thayer,  101  Mass. 
Ill  (overruling  Com.  v.  Thrasii(*r,  11 
Gray  (Mass.),  450,  and  Com.  v.  Horton, 
2  Id.  854,  eoTdra) ;  Boddy  v,  Boddy,  SO 
L.  J.  Pr.  &  Mat  28 ;  Com.  v.  Curtis,  97 
Mass.  574. 

Evidence  is  also  admissible  whenever 
there  is  a  question  whether  an  act  was 
accidental  or  intentional,  to  show  that 
the  act  was  one  of  a  series  of  similar  oc- 
currences, in  each  of  which  the  person 
doing  the  act  was  concerned.  Stephen, 
Dig.  Evid.  art.  12.  Thus  it  has  been  held 
that  where  a 'prisoner  was  charged  with 
the  murder  of  her  child  by  poison,  and 
her  defence  was  that  the  death  resulted 
from  the  accidental  taking  of  such  poison, 
evidence  was  admissible  to  prove  that  two 
other  children  of  the  prisoner,  and  a  lodger 
in  her  house,  had  died  from  the  same  poi- 
son. Reg.  V,  Cotton,  12  Cox,  C.  C.  400. 
And  to  the  same  effect  are  Reg.  v,  Geerins, 
18  L.  J.  M.  C.  215 ;  Reg.  v.  Gamer,  3  F. 
&  F.  681 ;  Reg.  v.  Heesom,  14  Cox,  C.  C. 
40.  So  where  the  defendant  was  tried  for 
suffocating  her  infant  in  bed,  evidence  was 
admitted  that  the  defendant  had  had  four 
other  children  who  died  at  early  ages  by 
causes  not  shown.  Rc^.  v,  Roden,  12  Cox, 
C.  C.  680,  per  Leech,  J.,  who  followed 
Reg.  V,  Cotton,  supru^  and  said  that  the 
Lord  Chief  Justice  and  he  were  consulted' 
by  Archibald,  J.,  who  presided  in  that 
case,  and  who  also  consulted  Pollock,  B. 
And  to  this  effect  are  Wood  v.  United 
States,  16  Peters  (U.  S.),  842 ;  Faucett  v. 
Nichols,  64  N.  Y.  888 ;  Friend  r.  Hamill, 
84  Md.  298. 

The  rule  excluding  evidence  of  other 
crimes  does  not  appnr,  moreover,  when 
the  crime  charged  in  the  indictment  \b  so 
linked  with  some  other  crime  that,  in 
proving  one,  the  same  evidence  would 
prove  the  other.  Thus,  where  a  scheme 
18  formed  for  the  commission  of  several 
crimes,  and  an  indictment  is  brought  for 
the  commission  of  one,  evidence  of  the 
preparation  made  to  carry  out  the  scheme 
IS  admissible,  though  involving  proof  of 
other  crimes;  .for  evidence  which  has  a 
direct  bearing  upon  the  crime  charged 
does  not  become  inadmissible  because  it 
proves  some  other  crime.  Com.  v.  Scott, 
128  Mass.  222 ;  Ck>m.  v.  Campbell,  7  Allen 
( Mass. ),  541.  So  where  one  was  accused  of 
larceny,  evidence  which  shows  his  where- 
abouts at  the  time  of  the  larceny  is  admis- 
sible, although  it  proves  a  distinct  larceny. 
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08  has  been  observed,  to  confine  the  evidence  to  the  precise  spot 
on  which  a  supposed  trespass  was  committed ;  evidence  may  be 
given  of  acts  done  on  other  parts,  provided  there  is  such  a  com- 
mon character  of  locality  between  those  parts  and  the  spot  in 
question,  as  would  raise  a  reasonable  inference  in  the  minds  of 
the  jury  that  the  place  in  dispute  belonged  to  the  party,  if  the 
other  parts  did.  The  evidence  of  such  acts  is  admissible  propria 
vigor e^ZA  tending,  to  prove  that  he  who  did  them  is  the  owner  of 
the  soil ;  though  if  they  were  done  in  the  absence  of  all  persons 
interested  to  dispute  them,  they  are  of  less  weight.^  (a) 

§  54.  General  character.  To  this  rule  may  be  referred  the 
admissibility  of  evidence  of  the  general  character  of  the  parties. 
In  civil  cases,  such  evidence  is  not  admitted,  unless  the  nature  of 
the  action  involves  the  general  character  of  the  party,  or  goes 
directly  to  aflfect  it.^  (J)  Thus,  evidence  impeaching  the  previous 
general  character  of  the  wife  or  daughter,  in  regard  to  chastity, 

1  Jones  V.  Williams,  2  If.  &  W.  826,  per  Parke,  B.  And  see  Doe  v,  Kemp,  7  Bing. 
982  ;  2  Bing.  N.  C.  102. 

>  Attomey-General  v.  Bowman,  2  B.  &  P.  582,  expressly  adopted  in  Fowler  v.  JSAxia 
Fire  Ins.  Co.,  6  Cowen,  678,  675  ;  Anderson  v.  Long,  10  S.  &  R.  55  ;  Humphrey  v. 
Humphrey,  7  C!onn.  116  ;  Nash  v,  GUkeson,  5  S.  &  R.  852  ;  Jeffries  v.  Harris,  S  Hawks, 
105. 

State  V,  Folwell,  14  Kans.  105 ;  Phillip  been  accepted  in  his  name  by  another  per- 

V.  People,  67  Barb.  (N.  Y. )  858  ;  Bex  v.  son,  and  eyidence  had  been  given  that  this 

Baker,  2  Moo.  &  R.  58 ;  and  cf.  Rex  v.  person  had  a  general  anthority  from  the 

Wiley,  1  N.  R.  94 ;   Brown  v.  Com.,  78  defendant  to  accept  bills  in  his  name,  the 

Pa.  St.  821.  court  held  that  an  admission  by  the  do- 

In  civil  cases,  where  the  intent  or  men-  fendant  of  his  liability  on  another  bill  so 

tal  state  of  a  person  is  a  material  fact,  accepted,  was  receivable  in  evidence,  in 

evidence  of  similar  acts  to  that  which  order  to  confirm  the  witness  who  had  spo- 

forms  the  gist  of  the  action  may  be  given  ken  to  the  general  authority.     Llewellyn 

in  issue  if  they  tend  to  show  the  state  of  r.  Winckworth,  18  M.  &  W.  598.      See 

mind  of  such  person.  This  kind  of  evidence  Hollingham  v.  Head,  27  L.  J.  C.  P.  241 ; 

is  most  frequently  given  when  the  question  s.   c.   4  Com.  B.  n.  s.  888  ;   Morris  v. 

of  fraud  is  raised.    In  such  a  case,  evidence  Bethell,  L.  R.  4  C.  P.  765  ;  s.  c.  38  L.  J. 

of  other  acts  of  a  similar  nature,  done  by  C.  P.  877  ;  a.  o.  L.  R.  5  C.  P.  47  ;   Taylor 

the  same  person,  resulting  in  iiguiy  to  Evid.  §  815. 

other  people  or  an  unlawful  iKlvantage  to  the  (a)  Simpson  v.  Dendy,  86  £ng.  L.  4 

person  doing  them,  is  admissible  to  show  £q.  866. 

the  fraudulent  intent.     Blake  v.  Albion  {h)  McCarty  v.  Learv,  118  Mass.  509  ; 

Life  Assurance  Society,  L.   R.   4  C.    P.  Tenney  9.  Tuttle,  1  Allen  (Mass.),  185 ; 

Div.  94  ;  Huntingfoid  v.  Massey,  1  F.  &  Jacobs  v.  Duke,  1  E.  D.  Smith  (N.  Y.), 

F.  690  ;  Jordan  v,  Osgood,.  109  Mass.  457  ;  271  ;  Revill  v.  Pettit,  8  Mete  (Ky. )  814  ; 

Castle  V,  Bullard,  28  How.  (U.  S.)  172 ;  Wright  ».  McKee,  87  Vt  161 ;  Lander  v. 

Butler  V.  Collins,  12  Cal.  457  ;  French  «.  Seaver,  82  Id.  114  ;  Pratt  v.  Andrews,  4 

White,  5  Duer  (N.  Y.),  254.  Comst  (N.  Y.)  498 ;  Porter  v.  SeUer,  23 

In  civil  causes,  too,  evidence  of  colUt-  Pa.  St.  424  ;  Ooldsmith  v,  Picard,  27  Ala. 

eral  facts  is  sometimes  received  for  the  142.   Cf.  Spears  v.  International  Ins.  Co., 

purpose  of  confinning  the  testimony  of  57  Tenn.  870,  and  Schmidt  v.  New  Yoik, 

witnesses.     For  instance,  where  a  party  fto.  Ins.  Co.,  1  Gray  (Mass.),  529,  585. 
was  sued  on  a  bill  of  ezcbangei  which  had . 
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is  admissible  in  an  action  by  the  husband  or  father  for  seduction ; 
and  this,  again,  may  be  rebutted  by  counter  proof  .^  But  such 
evidence,  referring  to  a  time  subsequent  to  the  act  complained  of, 
is  rejected.^  And,  generally,  in  actions  of  tort,  wherever  the 
defelidant  is  charged  with  fraud  from  mere  circumstances,  evi- 
dence of  his  general  good  character  is  admissible  to  repel  it,^    So, 

»  Bate  ».  Hill,  1  C.  &  P.  100  ;  Verry  v.  Watlrins,?  C.  &  P.  308  ;  Carpenter  v.  Wall, 
11  Ad.  k  El.  803  ;  8.  c.  8  P.  &  D.  457;  Elaam  v.  Faacett,  2  Esp.  662  ;  Dodd  v.  Nor- 
riii»  8  Campb.  519.    See  conira^  McRae  v,  Lilly,  1  Ii«dell,  118. 

>  Elsam  V.  Faucett,  2  Esp.  562  ;  Coot  v.  Berty,  12  Mod.  232.  The  rale  is  the  same 
in  an  action  by  a  woman  for  a  breach  of  a  promise  of  marriage.  See  Johnston  v. 
Caulkins,  1  Johns.  Cas.  116 ;  Boynton  v,  Kellogg,  8  Mass.  189 ;  Fonlkes  v.  Sellway, 
8  Esp.  236  ;  Bamfield  d.  Massey,  1  Campb..  460  ;  Dodd  v.  Norris,  8  Cam])b.  519. 

*  Rnan  v,  l^enyy  8  Caines,  120.  See  also  Walker  v,  Stephenson,  8  Esp.  284.  Thia 
case  of  Kuan  v.  Perry  has  sometimes  been  mentioned  with  disapprobation  ;  but,  when 
correctly  understood,  it  is  conceived  to  be  not  opposed  to  the  well-settled  rule,  that 
eridence  of  general  character  is  adminible  only  in  cases  where  it  is  involved  in  the 
issue.  In  that  case  the  commander  of  a  national  frigate  was  sued  in  trespass  for  seizins 
and  detaining  the  plaintiff's  vessel,  and  taking  her  out  of  her  course,  by  means  whereof 
she  was  captured  by  an  enemy.  The  facts  were  clearly  proved  ;  but  the  question  was, 
whether  the  defendant  acted  in  honest  obedience  to  his  instructions  from  the  navy 
department,  which  were  in  the  case,  or  with  a  fraudulent  intent,  and  in  collusion  with 
the  captors,  as  the  plaintiff  alleged  to  the  juiyi  ftud  attempted  to  sustain  by  some  of 
the  circumstances  proved.  It  was  to  repel  this  imputation  of  fraudulent  intefU,  inferred 
from  slight  circumstances,  that  the  defendant  was  i)ennitted  to  appeal  to  his  own  "  fair 
and  good  reputation."  And  in  confirming  this  decision  in  bank,  it  was  observed  that, 
"  in  actions  of  tort,  and  especially  charging  a  defendant  with  gross  depravity  and  fraud, 
upon  circumstances  merely,  evidence  of  uniform  integrity  and  good  character  is  often- 
times the  only  testimony  which  a  defendant  can  oppose  to  suspicious  circumstances." 
On  this  ground  this  case  was  recognized  by  the  Court  as  good  law,  in  Fowler  v.  MtDA 
Fire  Ins.  Co.,  6  Cowen,  675.  And  five  years  afterwards,  in  Townsend  v.  Graves,  8 
Paige,  455,  456,  it  was  again  cited  with  approbation  by  Chancellor  Walworth,  who  laid  i^ 
down  as  a  general  rule  of  evidence,  "  that  if  a  party  is  chained  with  a  crime,  or  any 
other  act  involvin|;  moral  turpitude,  which  is  endeavored  to  be  fastened  upon  him  by 
circumstantial  evidence,  or  by  the  testimony  of  witnesses  of  doubtful  credit,  he  may 
introduce  proof  of  hi^  former  good  character  for  honesty  and  integrity,  to  rebut  the 
presumption  of  guilt  arising  from  such  evidence,  which  it  may  be  impossible  for  him  to 
contradict  or  explain.'*  in  Goufi^h  v,  St.  John,  16  Wend.  646,  the  defendant  was  sued 
in  an  action  on  the  case,  for  a  false  representation  as  to  the  solvency  of  a  third  person. 
The  representation  itself  was  in  writing,  and  verbal  testimony  was  offered,  tenaing  to 
show  tnat  the  defendant  knew  it  to  be  false.  To  rebut  this  chaige,  proof  that  the 
defendant  sustained  a  good  character  for  honesty  and  fairness  in  dealing  was  offered 
and  admitted.  Cowen,  J.,  held,  that  the  fraudulent  inttent  was  a  necessary  inference 
of  law  from  the  falsity  of  the  representation  ;  and  that  the  evidence  of  character  was 
improperly  admitted.  He  proceeded  to  cite  and  condemn  the  case  of  Ruan  v.  Perry,  as 
favoring  the  general  admissibility  of  evidence  of  character  in  civil  actions,  for  injuries 
to  pro^rty.  But  such  is  manifestly  not  the  doctrine  of  that  case,  it  only  decides, 
that  where  interUion  (not  knowledge)  is  the  point  in  issue,  and  the  proof  consists  of 
slight  circumstances,  evidence  of  character  is  admissible.  The  other  judges  agreed  that 
the  evidence  was  improperly  admitted  in  that  case,  but  said  nothing  as  to  tne  case  of 
Ruan  V.  Perry.  They  aenied,  however,  that  fraud  was  in  such  cases  an  inference  of 
law.  (a) 

The  ground  on  which  evidence  of  good  character  is  admitted  in  criminal  prosecutions 
is  this,  that  the  intent  with  which  the  not,  charged  as  a  crime^  was  done,  is  of  the 

(a)  Bn>iuon«C.J.,  in  Pratt  V.Andrews,    «.  Russell,  1  Wils.  (Ind.)  892;  Porter  «. 
4  N.  T.   498,  says  Ruan  v.  Perry  was    Seller,  28  Pa.  St,  424. 
**  long  since  overruled.*'    See  also  Hanison 
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also,  in  criminal  prosecutions,  the  charge  of  a  rape,  or  of  an  assault 
with  intent  to  commit  a  rape,  is  considered  as  involying  not  only 
the  general  character  of  the  prosecutrix  for  chastity,  but  the  par- 
ticular fact  of  her  previous  criminal  connection  with  the  prisoner, 
though  not  with  other  persons.^  (a)  And  in  all  cases,  wherd  evi- 
dence is  admitted  touching  the  general  character  of  the  party,  it 
ought  manifestly  to  bear  reference  to  the  nature  of  the  charge 
against  him.^ 

§  55.  Same  sabjaot.  It  is  not  every  allegation  of  fraud  that 
may  be  said  to  put  the  character  in  issue ;  for,  if  it  were  so,  the 
defendant's  character  would  be  put  in  issue  in  the  ordinary  form 
of  declaring  in  assumpsit.  This  expression  is  technical,  and  con- 
fined to  certain  actions,  from  the  nature  of  which,  as  in  the  pre- 
ceding instances,  the  character  of  the  parties,  or  some  of  them,  is 
of  particular  importance.  This  kind  of  evidence  is  therefore 
rejected,  whenever  the  general  character  is  involved  by  the  plea 
only,  and  not  by  the  nature  of  the  action.^  Nor  is  it  received  in 
actions  of  assault  and  battery ;  ^  nor  in  assumpsit ;  ^  nor  in  trespass 
on  the  case  for  malicious  prosecution  ;^  nor  in  an  information  for 
a  penalty  for  violation  of  the  civil,  police,  or  revenue  laws ;  ^  nor 
in  ejectment,  brought  in  order  to  set  aside  a  will  for  fraud  corn- 
essence  of  the  issne  ;  agreeably  to  the  maxim,  "  Nemo  reus  est,  nisi  mens  sit  lea  ; " 
and  the  prevailing  character  of  the  party's  mind,  as  evinced  by  the  previous  habit  of 
his  life,  18  a  material  element  in  discovering  that  intent  in  the  instance  in  question. 
Upon  the  same  principle,  the  same  evidence  ought  to  be  admitted  in  aU  other  cases, 
whatever  be  the  form  of  proceeding,  where  the  intent  is  material  to  be  found  as  a  fact 
involved  in  the  issue. 

1  Rex  V,  Clarke,  2  Stark.  241 ;  1  Phil.  &  Am.  on  Evid.  490  ;  Low  v,  MitcheU,  6 
Shepl.  372 ;  Commonwealth  v.  Murphy,  14  Mass.  887  ;  2  Stark.  Evid.  (by  Metcalf) 
869,  n.  (1)  ;  Rex  v.  Martin,  6  C.  &  P.  562  ;  Rex  v,  Hodgson,  Russ.  &  Ry.  211 ;  Regina 
V.  Clay,  6  Cox,  Cr.  Cas.  146.  But  in  an  action  on  the  case  for  seduction,  evidence  of 
particular  acts  of  unchastity  with  other  persons  is  admissible.  Terry  v.  Watkins,  7  C. 
&  P.  808.  Where  one  is  charged  with  keeping  a  house  of  ill  fame  after  the  statute 
went  into  operation,  evidence  of  the  bed  reputation  of  the  house  before  that  time,  was 
held  admissible,  as  conducing  to  prove  that  it  sustained  the  same  reputation  after* 
wards.     Cad  well  v.  State,  17  Conn.  467. 

*  Douglass  V.  Tousey,  2  Wend.  852. 

*  Anderson  v.  Long,  10  S.  &  R.  55  ;  Potter  v,  Webb  et  al,,  6  GreenL  14  ;  GregOTyv, 
Thomas,  2  Bibb,  286. 

*  Givens  v,  Bradley,  8  Bibb,  192.  But  in  the  Admiralty  Courts,  where  a  seaman 
sues  against  the  master  for  damages,  for  illegal  and  unjustifiable  punishment,  his 
general  conduct  and  character  during  the  voyage  are  involved  in  the  issue.  Pettingill 
V.  Dinsmore,  Daveis,  208,  214. 

*  Nash  V.  Gilkeson,  5  S.  &  R.  852.  •  Gregory  v.  Thomas,  2  Bibb^  286. 
7  Attorney-General  v.  Bowman,  2  B.  &  P.  582,  n. 

(a)  Also,  the  chaive  of  an  indecent    acter  of  the  defendant  in  criminal  cases, 
assault  (Com.  v.  Eendtdl,  118  Mass.  210) ;    we  pott,  vol.  m,i25et9eq. 
for  the  genend  admissibility  of  the  cluu> 


CHAP.   L] 


THE  BELEYANCY  OF  EVIDENCE. 


85 


mitted  by  the  defendant.^  Whether  evidence  impeaching  the 
plaintifTs  previous  general  character  is  admissible  in  an  action  of 
slander,  as  affecting  the  question  of  damages,  is  a  point  which  has 
been  much  controverted ;  but  the  weight  of  authority  is  in  favor 
of  admitting  such  evidence.^  (a)  But  it  seems  that  the  character 
of  the  party,  in  regard  to  any  particular  trait,  is  not  in  issue, 
unless  it  be  the  trait  which  is  involved  in  the  matter  charged 
against  him ;  and  of  this  it  is  only  evidence  of  general  reputationj 
which  is  to  be  admitted,  and  not  positive  evidence  of  general  bad 
e<mdv4!t?  (6) 

1  Goodriglit  V,  Hicks,  BuU.  K.  P.  296. 

«  2  St&rkie  on  Slander,  88,  89-95,  n.  j  Root  v.  King,  7  Cowen,  618 ;  Bailey  v,  Hyde, 
8  Conn.  468 ;  Bennett  v.  Hyde,  6  Conn.  24 ;  Douglass  v.  Tousey,  2  Wend.  853  ; 
Inman  v,  Foster,  8  Wend.  602  .  Lamed  v.  Buffington,  3  Mass.  652 ;  Walcott  v.  Hall, 
6  Mass.  514  ;  Ross  v.  Lapham,  14  Mass.  275  ;  Bod  well  v.  Swan,  8  Pick.  878  ;  Buford 
«.  M'Lany,  1  Nott  k  McCord,  268  ;  Sawyer  v,  Eifert,  2  Nott  &  McCord,  511  ;  King  v. 

Waring  et  ux.,  5  Esp.  14 ;  Rodriguez  v.  Tadmire,  2  Esp.  721  ;  o.  Moor,  1  M.  & 

8.  284  ;  Eari  of  Leicester  v,  Walter,  2  Campb.  251  ;  Williams  v.  Callender,  Holt's 
Cas.  807;  2  Stark.  Evid.  216.  In  Foot  v.  Tracy,  1  Johns.  46,  the  Supreme  Court  of 
New  York  was  equally  divided  upon  this  question  ;  Kent  and  Thompson,  J  J.,  being  in 
favor  of  admitting  the  evidence,  and  Livingston  and  Tompkins,  JJ.,  against  it  In 
England,  according  to  the  later  authorities,  evidence  of  the  general  bad  character  of  the 
plaintiff  seems  to  he  regarded  as  iiTelevant,  and  therefore  inadmissible.  Phil.  &  Am.  on 
Evid.  488,  489  ;  Cornwall  v,  Richardson,  Ry.  &  Mood.  805 ;  Jones  v.  Stevens,  11 
Price,  235.  In  this  last  case  it  is  observable,  that  though  the  reasoning  of  the  learned 
judges,  and  especially  of  Wood,  B.,  goes  against  the  admission  of  the  evidence,  even 
though  it  be  of  the  inottt  general  nature,  in  any  case,  yet  the  record  before  the  court 
contained  a  plea  of  justification  a.sperslng  the  professional  character  of  the  plaintitf  in 
general  averments,  without  stating  any  particular  acts  of  bad  conduct )  and  the  point 
was,  whether,  in  support  of  this  plea,  as  well  as  in  contradiction  of  the  declaration, 
the  defendant  should  give  evidence  that  the  plaintiff  was  of  general  bad  character  and 
repute,  in  his  practice  and  business  of  an  attorney.  The  Court  strongly  condemned  the 
pleading  as  reprehensible,  and  said  that  it  ought  to  have  been  demurred  to,  as  due  to 
the  Court,  and  to  the  judge  who  tried  the  cause.  See  J' Anson  v.  Stuart,  1  T.  R.  748; 
2  Smith's  Leading  Cases,  87.  See  also  Rhodes  v.  Bunch,  8  McCord,  66.  In  Williston 
«.  Smith,  8  Kerr,  448,  which  was  an  action  for  slander  by  charging  the  defendant 
with  larceny,  the  defendant,  in  miti|;atLon  of  damages,  offered  evidence  of  the  plaintiff's 
gesnercU  bad  character ;  which  the  judge  at  NUi  Priua  rejected ;  and  the  Court  held 
the  rejection  proper ;  observing  that,  had  the  evidence  been  to  the  plaintiff's  general 
character /or  honesty^  it  might  nave  been  admitted. 

•  Swift's  Evid.  140  ;  Ross  «.  Lapham,  14  Mass.  275  ;  Douglass  v.  Tousey,  2  Wend. 
852;  Andrews  v.  Yanduzer,  11  Johns.  88;  Root  v.  King,  7  Cowen,  618;  Kewsam  v, 
Carr,  2  Stark.  69  ;  Sawyer  v.  Eifert,  2  Nott  k  McCord,  511. 


(a)  Powers  v.  Prea^ves,  88  Miss.  227; 
Shroyer  v.  Miller,  8  W.  Va.  158  ;•  Spring- 
stain  V.  Field,  Anthon  (N.  Y.),  252  ;  Pad- 
dock r.  Salisbury,  2  Cowen  (N.  Y.),  811. 
See  alsojDos^  vol  ii.  §§  424-426. 

(h)  Bruce  v.  Priest,  5  Allen  (Mass.), 
100 ;  Leonard  v,  Allen,  11  Cush.  (Mass.) 
241,  245  ;  Watson  v.  Moore,  2  Id.  133  ; 


Orcutt  v.  Ranney,  10  Id.  183 ;  Stone  v. 
Vamey,  7  Mete'  (Mass.)  86  ;  Frazier  v, 
Pennsylvania,  Ac.  R.  R.  Co.,  88  Pa.  St  104. 
When  a  party  to  a  case  takes  the  stand  as 
a  witness,  his  character  for  truth  and 
veracity  may  be  impeached  or  supported  as 
that  of  any  witness  may.  Foster  r.  New- 
brough,  68  N.  Y.  481. 
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§  56.  SuiBoienoy  ci  eridanoe.  A  second  rule  which  gOTerns  in 
the  production  of  evidence  is,  that  it  U  sufficients  if  the  eub$tanee 
qf  the  issue  he  proved.  In  the  application  of  this  rule,  a  distinc- 
tion is  made  between  allegations  of  matter  of  substance^  and  alle- 
gations of  matter  of  essential  description  The  former  may  be 
substantially  proved ;  but  the  latter  must  be  proved  with  a  degree 
of  strictness,  extending  in  some  cases  even  to  literal  precision. 
No  allegation,  descriptive  of  the  identity  of  that  which  is  legally 
essential  to  the  claim  or  charge,  can  ever  be  rejected.^  (a)  Thus 
in  an  action  of  malicious  prosecution,  the  plaintiff  alleges  that  he 
was  acquitted  of  the  charge  on  a  certain  day  ;  here  the  substance 
of  the  allegation  is  the  acquittal,  and  it  is  sufficient,  if  this  fact  be 
proved  on  any  day,  the  time  not  being  material.  But  if  the  alle- 
gation be,  that  the  defendant  drew  a  bill  of  exchange  of  a  certain 
date  and  tenor,  here  every  allegation,  even  to  the  precise  day  of 
the  date,  is  descriptive  of  the  bill,  and  essential  to  its  identity,  and 
must  be  literally  proved.^  So  also,  as  we  have  already  seen,  in 
justifying  the  taking  of  cattle  damage  feasant,  because  it  was  upon 
the  close  of  the  defendant,  the  allegation  of  a  general  freehold  title 
is  sufficient ;  but  if  the  party  states,  that  he  was  seised  of  the  close 
in  fee,  and  it  be  traversed,  the  precise  estate,  which  he  has  set 
forth,  becomes  an  essentially  descriptive  allegation,  and  must  be 
proved  as  alleged.  In  this  case  the  essential  and  non-essential 
parts  of  the  statement  are  so  connected  as  to  be  incapable  of 
separation,  and  therefore  both  are  alike  material.^ 

^  Stark.  Evid.  873  ;  Puroell  v.  Macnamara,  9  East,  160;  Stoddart  v.  Palmer,  8  B. 
&  C.  4  ;  Turner  v.  Eyles,  3  B.  &  P.  456  ;  Ferguson  v.  Harwood,  7  Cnncli,  408,  418. 

3  3  B.  &  C.  4,  6  ;  Glasaford  on  Evid.  809. 

■  Stephen  on  Pleading,  261,  262,  419  ;  Turner  «.  Eyles,  8  B.  &P.  456  ;  2  Saund. 
206  a,  n.  22  ;  Sir  Francis  Leke*s  Case,  Dyer,  864  h.  Perhaps  the  distinction  taken  by 
Lord  Ellenborough,  in  Purcell  v.  Macnamara,  and  recognized  in  Stoddart  v.  Palmer, 
8  B.  &  C.  4,  will,  on  closer  examination,  result  merely  in  this,  that  matters  of  descrip- 

(a)  See|KM<,  yoL  iL  §{  2-11. 
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§  57.  Matter  of  desoription.  Whether  an  allegation  is  or  is  not 
80  essentially  descriptive,  is  a  point  to  be  determined  by  the  judge 
in  the  case  before  him ;  and  it  depends  so  much  on  the  particular 
circumstances,  that  it  is  difficult  to  lay  down  any  precise  rules  by 
which  it  can  in  all  cases  be  determined.  It  may  depend,  in  the 
fir%t  place,  on  the  nature  of  the  averment  itself,  and  the  subject 
to  which  it  is  applied.  But  secondly^  some  averments  the  law 
pronounces  formal  which  otherwise  would,  on  general  principles, 
be  descriptive.  And  thirdly^  the  question,  whether  others  are 
descriptive  or  not,  will  often  depend  on  the  technical  manner  in 
which  they  are  framed. 

§  58.  Same  subjeot  In  the  first  place,  it  may  be  observed  that 
any  allegation  which  narrows  and  limits  that  which  is  essential 
is  necessarily  descriptive.  Thus,  in  contracts,  libels  in  writing, 
and  written  instruments  in  general,  every  part  operates  by  way  of 
description  of  the  whole.  In  these  cases,  therefore,  allegations 
of  names,  sums,  magnitudes,  dates,  durations,  terms,  and  the  like, 
being  essential  to  the  identity  of  the  writing  set  forth,  must,  in 
general,  be  precisely  proved.^  Nor  is  it  material  whether  the 
action  be  founded  in  contract  or  in  tort ;  for  in  either  case,  if  a 
contract  be  set  forth,  every  allegation  is  descriptive.  Thus,  in  an 
action  on  the  case  for  deceit  in  the  sale  of  lambs  by  two  defend- 
ants, jointly,  proof  of  sale  and  warranty  by  one  only,  as  his  sepa- 
rate property,  was  held  to  be  a  fatal  variance.^  So  also,  if  the 
contract  described  be  absolute,  but  the  contract  proved  be  condi- 
tional, or  in  the  alternative,  it  is  fatal.^  The  consideration  is 
equally  descriptive  and  material,  and  must  be  strictly  proved  as 
alleged.*  (a)  Prescriptions,  also,  being  founded  in  grants  pre- 
smned  to  be  lost  from  lapse  of  time,  must  be  strictly  proved  as 

tion  are  matters  of  substance,  when  they  ^  to  the  identity  of  anything  material  to  the 
action.  Thus  the  rule  will  stand,  as  originally  stated,  that  the  substance,  and  this 
alone,  must  be  proved. 

A  Bristow  V.  Wright,  Doug.  666,  667  ;  ChuichiU  v.  Wilkins,  1  T.  R.  447 ;  1  Stark. 
Evid.  386,  888. 

<  WeaU  V.  King  et  cU.,  12  East,  452. 

•  Penny  v.  Porter,  2  East,  2  ;  Lopes  «.  De  Tastet,  1  Brod.  &  Bing.  538  ;  Higadns  r. 
Dixon,  10  Jar.  376  ;  Hilt  v,  Campbell,  6  Greenl.  109 ;  Stone  v.  Knowlton,  8  Wend. 
874.  See  also  Saxton  v.  Johnson,  10  Johns.  418  ;  Snell  v.  Moses,  1  Johns.  96  ;  Craw- 
ford V.  Morrell«  8  Johns.  253  ;  Baylies  v,  Fettyplace,  7  Mass.  325  ;  Bobbins  v.  Otis,  1 
Hck.  368 ;  Harris  v.  Rayner,  8  Pick.  641  ;  White  v,  Wilson,  2  Bos.  &  PuL  116 ; 
iVhitaker  v.  Smith,  4  Pick.  83  ;  Lpwer  v.  Winters,  7  Cowen,  263  ;  Alexander  v.  Har- 
ris, 4'  Cranch,  299. 

*  Swallow  v.  Beaumont,  2  B.  &  Aid.  765  ;  Robertson  v.  Lynch,  18  Johns.  461. 

(a)  SeejNM<,§68. 
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laid ;  for  every  allegation,  as  it  is  supposed  to  set  forth  that  which 
was  originally  contained  in  a  deed,  is  of  course  descriptive  of  the 
instrument,  and  essential  to  the  identity  of  the  grant.^  (a)  An 
allegation  of  the  character  in  which  the  plaintiff  sues,  or  of  his 
title  to  damages,  though  sometimes  superfluous,  is  generally  de- 
scriptive in  its  nature,  and  requires  proof.^ 

§  59.  Formal  averments,  Secondly  j  as  to  those  averments  which 
the  law  pronoimces  formcdj  though,  on  general  principles,  they 
seem  to  be  descriptive  and  essential,  these  are  rather  to  be  re- 
garded as  exceptions  to  the  rule  already  stated,  and  are  allowed 
for  the  sake  of  convenience.  Therefore,  though  it  is  the  nature 
of  a  traverse  to  deny  the  allegation  in  the  maniier  and  form  in 
which  it  is  made,  and,  consequently,  to  put  the  party  to  prove  it 
to  be  true  in  the  manner  and  form,  as  well  as  in  general  effect ;  ^ 
yet  where  the  issue  goes  to  the  point  of  the  action^  these  words, 
modo  et  formd,  are  but  words  of  form.*  Thus,  in  trover,  for  ex- 
ample, the  allegation  that  the  plaintiff  lost  the  goods  and  that  the 
defendant  found  them  is  regarded  as  purely  formal,  requiring  no 
proof ;  for  the  gist  of  the  action  is  the  conversion.  So,  in  indict- 
ments for  homicide,  though  the  death  is  alleged  to  have  been 
caused  by  a  particular  instrument,  this  averment  is  but  formal ; 
and  it  is  sufficient  if  the  manner  of  death  agree  in  substance  with 
that  which  is  charged,  though  the  instrument  be  different ;  as,  if 
a  wound  alleged  to  have  been  given  with  a  sword  be  proved  to 
have  been  inflicted  with  an  axe.*  But,  where  the  traverse  is 
of  a  collateral  point  in  pleading^  there  the  words  modo  et  formdj 
go  to  the  substance  of  the  issue,  and  are  descriptive,  and  strict 
proof  is  required ;  as,  if  a  feoffment  is  alleged  by  deed,  which  is 
traversed  modo  et  formd,  evidence  of  a  feoffment  without  deed 
will  not  suffice.^    Yet,  if  in  issues  upon  a  collateral  point,  where 

^  Morewood  v.  Wood,  4  T.  R.  157 ;  Rogers  v.  Allen,  1  Campb.  809,  314,  315,  note 
(a).  Bat  proof  of  a  more  ample  right  than  is  alleged  will  be  regarded  as  mere  redan* 
dancy.  Johnson  v,  Thoroaghgood,  Hob.  64  ;  Bashwood  v.  Pond,  Cro.  EL  722  ;  Bail- 
iffs of  Tewkesbury  v.  BrickneU,  1  Taunt.  142 ;  Barges  v.  Steer,  1  Show.  847 ;  8.  o.  4 
Mod.  89. 

»  1  Stark.  Evid.  890 ;  Moises  v.  Thornton,  8  T.  R.  803,  308  ;  Benyman  v.  Wise,  4 
T.  R.  866. 

«  Stephen  on  Pleading,  218.  *  Trials  per  pais,  808  (9th  ed.);  Ca  lit.  281  b. 

*  2  Russell  on  Crimes,  711  ;  1  East,  P.  C.  841. 

«  Bull.  N.  P.  801 ;  Co.  Lit.  281  b.  Whether  virttUe  eujus,  in  a  ahcriflTs  plea  in 
justification,  is  traversable,  and  in  what  cases,  is  discussed  in  Lucas  v,  Nockells,  7 
Bligh,  N.  B.  140. 

(a)  See  alsoiio^  §  71. 
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the  afiirmatiye  is  on  the  defendant,  partial  and  defective  proof  on 
his  part  should  show  that  the  plaintiff  had  no  cause  of  action,  as 
clearly  as  strict  and  full  proof  would  do,  it  is  suflScient.^ 

§  60.  If  descrlptiva,  must  be  pvovad.  Thirdly ^  as  to  those  aver- 
ments, whose  character,  as  being  descriptive  or  not,  depends  on 
the  manner  in  which  they  are  stated.  Every  allegation,  essential 
to  the  issue,  must,  as  we  have  seen,  be  proved,  in  whatever  form 
it  be  stated ;  and  things  immaterial  in  their  nature  to  the  ques- 
tion at  issue  may  be  omitted  in  the  proof,  though  alleged  with 
the  utmost  explicitness  and  formality.  There  is,  however,  a 
middle  class  of  circumstances,  not  essential  in  their  nature,  which 
may  become  so  by  being  inseparably  connected  with  the  essential 
allegations.  These  must  be  proved  as  laid,  unless  they  are  stated 
under  a  videlict;  the  office  of  which  is  to  mark,  that  the  party 
does  not  undertake  to  prove  the  precise  circumstances  alleged ; 
and  in  such  cases  he  is  erdjnarily  not  holden  to  prove  them.^ 
Thus  in  a  declaration  upon  a  bill  of  exchange,  the  date  is  in  its 
nature  essential  to  the  identity  of  the  bill,  and  must  be  precisely 
proved,  though  the  form  of  allegation  were, "  of  a  certain  date, 
to  wit,"  such  a  date.  On  the  other  hand,  in  the  case  before  cited, 
of  an  action  for  maliciously  prosecuting  the  plaintiff  for  a  crime 
whereof  he  was  acquitted  on  a  certain  day,  the  time  of  acquittal 
is  not  essential  to  the  charge,  and  need  not  be  proved,  though  it 
be  directly  and  expressly  alleged.®  But  where,  in  an  action  for 
breach  of  warranty  upon  the  sale  of  personal  chattels,  the  plain- 
tiff set  forth  the  price  paid  for  the  goods,  without  a  videlicet^  he 
was  held  bound  to  prove  the  exact  sum  alleged,  it  being  rendered 
material  by  the  form  of  allegation ;  ^  though,  had  the  averment 
been  that  the  sale  was  for  a  valuable  consideration,  to  mt^  for  so 
much,  it  would  have  been  otherwise.  A  videlicet  will  not  avoid 
a  variance,  or  dispense  with  exact  proof,  in  an  allegation  of  mate- 
rial matter ;  nor  will  the  omission  of  it  always  create  the  necessity 
of  proving,  precisely  as  stated,  matter  which  would  not  otherwise 
require  exact  proof.     But  a  party  may,  in  certain  cases,  impose 

1  Ibid. ;  2  Stark.  Ev.  894. 

«  Stephen  on  Pleading,  809  :  1  Chitty  on  PI.  261,  262,  848  (6tli  ed.) ;  Stukeley  v, 
Bntler,  Hob.  168,  172  ;  2  Saund.  291,  note  (1) ;  Gleaaon  v.  McVickar,  7  Cowen,  42. 

*  Supra,  §  56 ;  Purcell  v,  Macnamaro,  9  East,  160 ;  Gwinnet  v,  Phillips,  8  T.  R. 
648  ;  Van  v.  I^wis,  4  Johns.  460. 

^  Dunton  v.  Tnthan,  cited  in  8  T.  R.  67  ;  Symmons  v,  Knox,  8  T.  R.  65  ;  Amfield 
V.  Bate,  8  M.  &  S.  173 :  Sir  Francis  Leke's  Caae,  Dyer,  864  b;  Stephen  on  Pleading, 
419,  420  ;  1  Chitty  on  PI.  840  (6th  ed.). 
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upon  himself  the  necessity  of  proving  precisely  what  is  stated,  if 
not  stated  under  a  videliceO  (a) 

§  61.  Time,  placa,  quantity,  value,  &a  But,  in  general,  the  alle- 
gations of  time^  plaee^  quantity j  qwdity^  and  valae^  when  not  de- 
scriptive of  the  identity  of  the  subject  of  the  action,  will  be  found 
immaterial,  and  need  not  be  proved  strictly  as  alleged.  Thus, 
in  trespass  to  the  person,  the  material  fact  is  the  assault  and  bat- 
tery ;  the  time  and  place  not  being  material,  imless  made  so  by 
the  nature  of  the  justification,  and  tibe  manner  of  pleading*  And, 
in  an  action  on  a  policy  of  insurance,  the  material  allegation  is 
the  loss ;  but  whether  total  or  partial  is  not  material ;  and  if  the 
former  be  alleged,  proof  of  the  latter  is  sufficient.  So,  in  assump- 
sit, an  allegation  that  a  bill  of  exchange  was  made  on  a  certain 
day  is  not  descriptive,  and  therefore  strict  proof,  according  to 
the  precise  day  laid,  is  not  necessary ;  though,  if  it  were  stated 
that  the  bill  hort  date  on  that  day,  it  w«uld  be  otherwise.^  Thus, 
also,  proof  of  cutting  the  precise  number  of  trees  alleged  to  have 
been  cut,  in  trespass ;  or,  of  the  exact  amount  of  rent  alleged  to 
be  in  arrear  in  replevin ;  or  the  precise  value  of  the  goods  taken, 
in  trespass  or  trover,  is  not  necessary.*    Neither  is  matter  of 

1  Crispin  v,  Williamson,  8  Taunt.  107,  112  ;  Attorney-General  v.  Jefferys,  M'Cl. 
277  ;  2  B.  &  C.  3,  4  ;  1  Chitty  on  Plead.  848  a;  Grimwood  v.  Barrit,  6  T.  R.  460,  468; 
Bristow  V.  Wright,  2  Douff.  667,  668.  These  terms,  ** immaterial,"  and  "imperti- 
nent," though  formerly  applied  to  two  classes  of  averments,  are  now  treated  as  synony- 
mous (8  D.  &  R.  209) ;  the  more  accurate  distinction  being  between  these,  and 
untuiceaaary  allegations.  Immaterial  or  impertinent  aTerments  are  those  which  need 
neither  be  alleged  nor  proved  if  alleged.  Unnecessary  averments  consist  of  matters 
which  need  not  be  alleged ;  but,  being  alleged,  must  be  proved.  Thus,  in  an  action  of 
assumpsit  upon  a  warranty  on  the  sale  of  goods,  an  alle^tion  of  deceit  on  the  part  of 
the  seller  is  impertinent,  and  need  not  be  proved.  Williamson  v,  Allison,  2  East,  446; 
Pan  ton  v.  Holland,  17  Johns.  92;  Twiss  v.  Baldwin,  9  (3onn.  292.  So,  where  the  ac- 
tion was  for  an  injury  to  the  plaintiff's  reversionaiy  interest  in  land,  and  it  was  alleged 
that  the  close,  at  the  time  of  the  injury,  was,  ana  "continually  fh>m  thence  hitherto 
hath  been,  and  still  is,"  in  the  possession  of  one  J.  V.,  this  latter  part  of  the  averment 
was  held  superfluous,  and  not  necessary  to  be  proved.  Vowles  v.  Miller,  8  Taunt.  187. 
But  if,  in  an  action  by  a  lessor  against  his  tenant,  for  negligently  keeping  his  fire,  a 
demise  iov  seven  years  be  alleged,  and  the  proof  be  of  a  lease  at  will  only,  it  will  be  a  fatal 
variance  ;  for  though  it  would  have  sufficed  to  have  alleged  the  tenancy  generally,  yet 
having  unnecessarily  qualified  it,  by  stating  the  precise  term,  it  must  be  proved  as  laid. 
Cudlip  V.  Bundle,  Carth.  202.  So,  in  debt  against  an  officer  for  extorting  illegal  fees 
on  9kjieri  faeiaSj  though  it  is  sufficient  to  allege  the  issuing  of  the  writ  of  fieri  facias, 
yet  if  the  plaintiff  also  unnecessarily  allege  the  judgment  on  which  it  was  founded,  he 
must  prove  it,  having  made  it  descriptive  of  the  pnncipal  thing.  Savage  «.  Smith,  2 
W.  Bl  1101 ;  Bristow  v.  Wright,  Doug.  668 ;  Gould*s  Pi.  160-165  ;  Draper  v.  Garratt, 
2  B.  &  C.  2. 

*  Gardiner  v.  Croasdale,  2  Burr.  904  ;  Cozon  v.  Lyon,  2  CampK  807,  n. 

*  Harrison  r.  Bamby,  6  T.  R.  248 ;  Co.  Lit  282,  a;  Stephen  on  Pleading,  818 ; 
Hutchins  v,  Adams,  8  Greenleaf^  174. 

(a)  Seealaojwa^  |6& 
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aggravation,  namely,  that  which  only  tends  to  increase  the  dam- 
ages, and  does  not  concern  the  right  of  action  itself,  of  the  sub- 
stance of  the  issue.  But,  if  the  matter,  alleged  by  way  of 
aggraration,  is  essential  to  liie  support  of  the  charge  or  claim, 
it  must  be  proved  as  laid. 

§  62.  Plmoe  in  looal  aotions.  But  in  local  <iction8  the  allegation 
of  place  is  material,  and  must  strictly  be  proved,  if  put  in  issue. 
In  real  actians,  also,  the  statement  of  quality,  as  arable  or  pasture 
land,  is  generally  descriptive,  if  not  controlled  by  some  other  and 
more  specific  designation.  And  in  these  actions,  as  well  as  in 
those  for  injuries  to  real  property,  the  abuttals  of  the  close  in 
question  must  be  proved  as  laid ;  for  if  one  may  be  rejected,  all 
may  be  equally  disr^arded,  and  the  identity  of  the  subject  be 
lost.^  (a) 

§  63.  Vaxianoe.  It  being  necessary  to  prove  the  substance  of 
the  issue,  it  follows  that  any  departure  from  the  substance,  in 
the  evidence  adduced,  must  be  fatal ;  constituting  what  is  termed 
in  the  law  a  variance.  This  may  be  defined  to  be  a  disagreement 
between  the  allegation  and  the  proof,  in  some  matter  which,  in 
point  of  law,  is  essential  to  the  charge  or  claim.^  It  is  the  legal, 
and  not  the  natural,  identity  which  is  regarded;  consisting  of 
those  particulars  only,  which  are  in  their  nature  essential  to  the 
action,  or  to  the  justification,  or  have  become  so  by  being  insepa- 
rably connected,  by  the  mode  of  statement,  with  that  which  is 
essential ;  of  which  an  example  has  already  been  given,®  in  the 
allegation  of  an  estate  in  fee,  when  a  general  averment  of  free- 
hold would  sufl5ce.  It  is  necessary,  therefore,  in  these  cases,  first 
to  ascertain  what  are  the  essential  elements  of  the  legal  proposi- 
tion in  controversy,  taking  care  to  include  all  which  is  indis- 
pensable to  show  the  right  of  the  plaintiff,  or  party  affirming. 
The  rule  is,  that  whatever  cannot  be  stricken  out  without  getting 
rid  of  a  part  essential  to  the  cause  of  action,  must  be  retained, 
and  of  course  must  be  proved,  even  though  it  be  described  with 
unnecessary  particularity.^  The  defendant  is  entitled  to  the 
benefit  of  this  rule,  to  protect  himself  by  the  verdict  and  judg- 

1  Mersey  ft  Irwell  Kay.  Co.  v.  Bonglas,  2  East,  497,  502  ;  BnU.  N.  P.  89 ;  Vowles 
V,  Miller,  3  Taunt.  139,  per  Lawrence,  J.;  Regina  v.  Cranage,  1  Salk.  885. 

5  Stephen  on  PI.  107,  108.  »  Stipra,  §§  61-66. 

*  Bristow  V.  Wright,  Dong.  668  ;  Peppin  v.  Solomons,  5  T.  R.  496 ;  Williamson  v. 
Allison,  2  East,  446,  452. 

(a)  Qeepod,  vol  ii.  §  618  «. 
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menty  if  the  same  rights  should  come  again  in  controversy.  The 
rule,  as  before  remarked,  does  not  generally  apply  to  allegations 
of  number,  magnitude,  quantity,  value,  time,  sums  of  money,  and 
the  like,  provided  the  proof  in  regard  to  these  is  sufficient  to  con- 
stitute the  offence  charged,  or  to  substantiate  the  claim  set  up ; 
except  in  those  cases  where  they  operate  by  way  of  limitation,  or 
description  of  other  matters,  in  themselves  essential  to  the  offence 
or  claim.^  (a) 

§  64.  Variance.  A  few  examples  will  suffice  to  illustrate  this 
subject.  Thus,  in  tort,  for  removing  earth  from  the  defendant's 
land,  whereby  the  foundation  of  the  plaintiff's  house  was  injured, 
the  allegation  of  bad  intent  in  the  defendant  is  not  necessary  to 
be  proved,  for  the  cause  of  action  is  perfect,  independent  of  the 
intention.^  So,  in  trespass,  for  driving  against  the  plaintiff's  cart, 
the  allegation  that  he  was  in  the  cart  need  not  be  proved.^  But, 
if  the  allegation  contains  matter  of  description,  and  is  not  proved 
as  laid,  it  is  a  variance,  and  is  fatal.  Thus,  in  an  action  for  mali- 
cious prosecution  of  the  plaintiff,  upon  a  charge  of  felony,  before 
Baron  Waterpark  of  Waterforky  proof  of  such  a  prosecution  before 
Baron  Waterpark  of  Waterpark  was  held  to  be  fatally  variant 
from  the  declaration.^    So,  in  an  action  of  tort  founded  on  a  con- 

1  Supra,  §  61  ;  Rickets  v.  Salwey,  2  B.  &  Aid.  868 ;  May  v.  Brown,  8  B.  &  C.  118, 
122.  It  has  been  said  that  allegations,  wliich  are  merely  mattera  of  inducement,  do 
not  require  such  strict  proof  as  those  which  are  precisely  put  in  issue  between  the 

res.  Smith  v.  Taylor,  1  New  Rep.  210,  per  Chambre,  J.  But  this  distinction,  as 
Starkie  justly  observes,  between  that  which  is  the  gist  of  the  action  and  that 
which  is  inducement,  is  not  always  clear  in  principle.  1  Stark.  £vid.  891,  n.  (b) ;  3 
Stark.  £vid.  1551,  n.  (x)  Metcalrs  ed.  Certainly  tiiat  which  may  be  traversed,  must 
be  proved,  if  it  is  not  admitted ;  and  some  facts,  even  though  stated  in  the  form  of 
inducement,  may  be  traversed,  because  they  are  material ;  as,  for  example,  in  action 
for  slander,  upon  a  chai^  for  perjury,  whero  the  plaintiff  alleged,  by  way  of  induce- 
ment, that  he  was  sworn  before  the  Lord  Mayor.  Stephen  on  Pleading,  258.  The 
question  whether  an  allegation  must  be  proved,  or  not,  turns  upon  its  materiality  to 
the  case,  and  not  upon  the  form  in  which  it  is  stated,  or  its  place  in  the  declaration. 
In  general,  everv  allegation  in  an  inducement,  which  is  material,  and  not  impertinent, 
and  foreiti^  to  tne  case,  and  which  consequently  cannot  be  rejected  as  surplusage,  must 
be  proved  as  alleged.  1  Chitty  on  PI.  262,  820.  It  is  true  that  those  matters  wliicb 
need  not  be  alle^^  with  particularity,  need  not  be  proved  ¥rith  particularity,  but  still, 
all  allegations,  3  material,  must  be  proved  substantially  as  alleged. 

^  Panton  v.  Holland,  17  Johns.  92 ;  Twiss  t;.  Baldwin,  9  Conn.  291. 

*  Howard  v.  Peete,  2  Chitty,  315.  ^  Walters  v.  Mace,  2  B.  &  Aid.  756. 

(a)  Since  the  introduction  of  the  lib-  of  notice, — i.  «.,  that  when  a  valid  at- 

eral  statutes,  giving  huge  powers  of  amend-  tachment  of  the  defendants  goods  is  made 

ment  in  civil  cases  (cf.  post,  vol.  ii.  §  11  iippn  a  writ  or  petition,  any  amendment, 

b  and  note)  the  questions  of  variance  have,  if  it  is  more  than  merely  formal,  may  have 

as  is  stated  in  the  text,  post,  §  73,  ceased  the  effect  of  discharging  the  attachment, 

to  have  much  practical  importance.     One  Freeman  v,  Creech,  112  Mass.  180. 
point,  however,  in  some  States  is  worthy 
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tract,  every  particular  of  the  contract  is  descriptiye,  and  a  vari- 
ance in  the  proof  is  fatal.  As,  in  an  action  on  the  case  for  deceit, 
in  a  contract  of  sale,  made  by  the  two  defendants,  proof  of  a  sale 
by  one  of  them  only,  as  his  separate  property,  was  held  insuffi- 
cient; for  the  joint  contract  of  sale  was  the  foundation  of  the 
joint  warranty  laid  in  the  declaration,  and  essential  to  its  legal 
existence  and  validity.^  (a) 

§  65.  In  orimizial  oases.  In  erinwndl  proseeutionSy  it  has  been 
thought  that  greater  strictness  of  proof  was  required  than  in  civil 
cases,  and  that  the  defendant  might  be  allowed  to  take  advantage 
of  nicer  exceptions.^  But  whatever  indulgence  the  humanity  and 
tenderness  of  judges  may  have  allowed  in  practice,  in  favor  of  life 
or  liberty,  the  better  opinion  seems  to  be  that  the  rules  of  evidence 
are  in  both  cases  the  same.^  (i)  If  the  averment  is  divisible,  and 
enough  is  proved  to  constitute  the  offence  charged,  it  is  no  vari- 
ance, though  the  remaining  allegations  are  not  proved.  Thus,  an 
indictment  for  embezzling  two  bank-notes  of  equal  value  is  sup- 
ported by  proof  of  the  embezzlement  of  one  only.^  And  in  an 
indictment  for  obtaining  money  upon  several  false  pretences,  it  is 
sufficient  to  prove  any  material  portion  of  them.^  But  where  a 
person  or  thing,  necessary  to  be  mentioned  in  an  indictment,  is 
described  with  unnecessary  particularity,  all  the  circumstances  of 
the  description  must  be  proved ;  for  they  are  all  made  essential 
to  the  identity.  Thus,  in  an  indictment  for  stealing  a  black  horse, 
the  animal  is  necessarily  mentioned,  but  the  color  need  not  be 
stated ;  yet  if  it  is  stated,  it  is  made  descriptive  of  the  particular 
animal  stolen,  and  a  variance  in  the  proof  of  the  color  is  f  atal.^  (<;) 
So,  in  an  indictment  for  stealing  a  bank-note,  though  it  would  be 
sufficient  to  describe  it  generally  as  a  bank-note  of  such  a  denom- 


1  WeaU  V,  King  a  cU,,  12  £aat,  452  ;  Lopes  v.  De  Tastet,  1  B.  &  B.  538. 

^  Beech's  Case,  1  Leach's  Cas.  (3d  ed.)  158 ;  United  States  v.  Porter,  3  Day,  283, 
286. 

B  Roscoe's  Grim.  Evid.  78  ;  1  Deacon's  Dig.  Grim.  Law.  459,  460.  And  see  2  East, 
P.  C.  785,  1021  ;  1  Phil.  Evid.  606  ;  Rex  v.  Watson,  2  Stark.  116,  155,  per  Abbott, 
J.  ;  Lord  Melville's  Case,  29  Howell's  St  Tr.  1376  ;  2  Russell  on  Crimes,  588  ;  United 
States  V.  Britton,  2  Mason,  464,  468. 

*  Carson's  Case,  Russ.  k  Ry.  803 ;  Fameanx's  Case,  Id.  335  ;  Tyer's  Case,  Id.  402. 

ft  Hill's  Case,  Russ.  &  Ry.  190.  <  1  Stark.  Evid.  874. 

(a)  See  Ashley  v,  Wolcott,  11  Gush.  {e)  State  v.  Jackson,  80  Me.  29 ;  Rex 
(Mass.)  192.  V.  Deeley,  1  Moody,  Cr.  Ca.  808. 

(b)  Kline  v.  Baker,  106  Mass.  61 ;  and 
see  also  post,  vol.  ii.  §  426. 
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ination  or  value,  yet,  if  the  name  of  the  officer  who  signed  it  be 
also  stated,  it  must  be  strictly  proved.^  (a)  So,  also,  in  an  indict- 
ment for  murder,  malicious  shooting,  or  other  offence  to  the  per- 
son, or  for  an  offence  against  the  habitation,  or  goods,  the  name 
of  the  person  who  was  the  subject  of  the  crime,  and  of  the  owner 
of  the  house  or  goods,  are  material  to  be  proved  as  alleged.^  But 
where  the  time,  place,  person,  or  other  circumstances,  are  not 
descriptive  of  the  fact  or  degree  of  the  crime,  nor  material  to  the 
jurisdiction,  a  discrepancy  between  the  allegation  and  the  proof  is 
not  a  variance.  Such  are  statements  of  the  house  or  field  where  a 
robbery  was  committed,  the  time  of  the  day,  the  day  of  the  term 
in  which  a  false  answer  in  chancery  was  filed,  and  the  like.^  In 
an  indictment  for  murder,  the  substance  of  the  charge  is  that  the 
prisoner  feloniously  killed  the  deceased  by  means  of  shooting, 
poisoning,  cutting,  blows,  or  bruises,  or  the  like ;  it  is,  therefore, 
sufficient,  if  the  proof  agree  with  the  allegation  in  its  substance 
and  general  character  without  precise  conformity  in  every  particu- 
lar. In  other  words,  an  indictment  describing  a  thing  by  its 
generic  term  is  supported  by  proof  of  a  species  which  is  clearly 
comprehended  within  such  description.  Thus,  if  the  charge  be  of 
poisoning  by  a  certain  drug,  and  the  proof  be  of  poisoning  by 
another  drug ;  or  the  charge  be  of  felonious  assault  with  a  staff, 
and  the  proof  be  of  such  assault  with  a  stone ;  or  the  charge  be  of 
a  wound  with  a  sword,  and  the  proof  be  of  a  wound  with  an  axe ; 
yet  the  charge  is  substantially  proved,  and  there  is  no  vari- 

^  Crayen's  Case,  Raw.  It  By.  14.  So,  where  the  chaiige  in  an  indictment  wbb  of 
stealing  70  pieces  of  the  current  coin  called  sovereigns,  and  140  pieces  called  half 
sovereigns,  and  500  pieces  called  crowns ;  it  was  held,  that  it  was  not  supported  by 
evidence  of  stealing  a  gum  of  rfumey  consisting  of  some  of  the  coins  mentioned  in  the 
indictment,  without  proof  of  some  one  or  more  of  the  specific  coins  charged  to  have 
been  stolen.     Regina  v.  Bond,  1  Den.  C.  C.  517  ;  14  Jur.  390. 

3  Clark's  Case,  Russ.  k  By.  858  ;  White's  Case,  1  Leach's  Cas.  286  ;  Jenk's  Case, 
2  East,  P.  C.  514  ;  Durore's  Case,  1  Leach's  Cas.  890.  But  a  mistake  in  spelling  the 
name  is  no  variance,  if  it  be  idem  sanana  with  the  name  proved.  Williams  v.  Ogle,  2 
Str.  889 ;  Foster's  Case,  Russ.  k  Ry.  412 ;  Tannett's  Case,  Id.  851  ;  Bingham  «. 
Dickie,  5  Tatmt  814.  So,  if  one  he  indicted  for  an  assault  uj^n  A  B,  a  deputy- 
sheriff,  and  in  the  officer's  commission  he  is  styled  A  B  junior,  it  is  no  variance  u  the 
person  is  proved  to  be  the  same.    Commonwealth  v.  Beckley,  8  Metcalf,  830. 

«  Wardle's  Case,  2  East,  P.  C.  785 ;  Pye's  Case,  lb.  ;  Johnstone's  Case,  Id.  786  ; 
Minton's  Case,  Id.  1021 ;  Rex  v,  WaUer,  2  Stark.  Evid.  628  ;  Rex  «.  Hucks^  1  Stark. 
521. 

(a)  The  Value  of  several  articles,  all  of  proved,  the  collective  value  is  insufficient, 

the  same  kind,  may  be  alleged  collectively,  as  those  not  proved  may  have  constituted 

if  all  are  proved.     Com.  v,  Falvev,  108  the  entire  value.    Com.  »•  Lavery,   101 

Mass.    804.      But,    if   a   part   only   are  Mass.  207. 
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ance.^  (a)  But  where  the  matter,  whether  introductory  or  other- 
wise, is  descriptive,  it  must  he  proved  as  laid,  or  the  variance  will 
be  fatal.  (&)  As,  in  an  indictment  for  perjury  in  open  court,  the 
term  of  the  court  must  be  truly  stated  and  strictly  proved.^  So, 
in  an  indictment  for  perjury  before  a  select  committee  of  the 
House  of  Commons,  in  a  contested  election,  it  was  stated  that  an 
election  was  holden  by  virtue  of  a  i)recept  duly  issued  to  the 
bailifF  of  the  borough  of  New  Malton,  and  that  A  and  B  were 
returned  to  serve  as  members  for  the  said  borough  of  New 
Malton;  but  the  writ  appeared  to  be  directed  to  the  bailiff  of 
Malton.  Lord  Ellenborough  held  this  not  matter  of  description ; 
and  the  precept  having  been  actually  issued  to  the  bailiff  of  the 
borough  of  New  Malton,  it  was  sufficient.  But  the  return  itself 
was  deemed  descriptive ;  aud  the  proof  being  that  the  members 
were  in  fact  returned  as  members  of  the  borough  of  Malton,  it 
was  adjudged  a  fatal  variance.^  So,  a  written  contract,  when  set 
out  in  an  indictment,  must  be  strictly  proved.^ 

§  66.  In  oontraotn.  Thus,  also,  in  cietums  upon  contractj  if  any 
part  of  the  contract  proved  should  vary  materially  from  that 
which  is  stated  in  the  pleadings,  it  will  be  fatal;  for  a  contract  is 
an  entire  thing,  and  indivisible.  It  will  not  be  necessary  to  state 
all  the  parts  of  a  contract  which  consists  of  several  distinct  and 
collateral  provisions ;  the  gravamen  is,  that  a  certain  act  which 
the  defendant  engaged  to  do  has  not  been  done ;  and  the  legal 

1  1  East,  P.  0.  841 ;  Martin's  Case,  6  Oar.  &  P.  128  ;  Culkin's  Case,  Id.  121 ; 
$upra,  §  58.  An  indictment  for  stealing  "a  sheep"  is  supported  by  proof  of  the 
stealing  of  any  sex  or  variety  of  that  animal ;  for  the  term  is  nanun  ffeneraHaaimum, 
H'Cnlly's  Case,  2  Lew.  C.  C.  272  ;  Regina  v,  Spicer,  1  Den.  C.  0.  82.  So,  if  the 
chai|EpB  be  of  death  by  snffocation,  by  the  hand  over  the  mouth,  and  the  proof  be  that 
respiration  was  stopped,  though  by  some  other  violent  mode  of  strangulation,  it  is 
sufficient     Rex  v.  Waters,  7  C.  &  F.  250. 

*  Where  the  term  is  designated  by  the  day  of  the  month,  as  in  the  Circuit  Courts 
of  the  United  States,  the  precise  day  is  materiaL  United  States  v.  McNeal,  1  Gall. 
887. 

*  Rex  V.  Leefe,  2  Caropb.  184, 140. 

«  2  East,  P.  C.  977,  978,  981,  982  ;  Commonwealth  «.  Parmenter,  5  Pick.  279 ; 
The  People  v,  Franklin,  8  Johns.  Cas.  299. 


(a)  Com.  V.  Webster,  6  Cush.  (Mass.) 
821,  823.  Com.  v,  McLaughlin,  105 
Mass.  460. 

(ft)  So,  when  an  indictment  against 
two  alleged  the  crime  of  jointly  obtaining 
money  under  fiilse  pretences,  evidence 
that  the  crime  was  committed  by  one  was 
held  to  be  a  fatal  variance.  Com.  v. 
Pierce,  180  Mass.  81.  And  where  the  in- 
dictment  charged   the    defendant   with 


having  in  Mb  possession,  with  intent  to 
sell,  "one  pint  of  adulterated  milk,  to 
which  milk  water  had  been  added,"  it 
was  held  that  the  government  must  prove 
that  water  had  been  added  to  milk  already 
adulterated,  and  that  proof  of  the  addition 
of  water  onlv  to  the  milk  would  not  sup- 
port the  indictment.  Com.  v.  Lusoomo^ 
lb.  42.     Cf.  Com.  v.  Moojre»  lb.  45. 
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proposition  to  be  maintained  is,  that,  for  snch  a  consideration,  he 
became  bound  to  do  such  an  act,  including  the  time,  maimer,  and 
other  circumstances  of  its  performance.  The  entire  consideration 
must  be  stated,  and  the  entire  act  to  be  done,  in  virtue  of  such 
consideration,  together  with  the  time,  manner,  and  circumstances ; 
and  with  all  the  parts  of  the  proposition,  as  thus  stated,  the  proof 
must  agree.^  If  the  allegation  be  of  an  absolute  contract,  and  the 
proof  be  of  a  contract  in  the  alternative,  at  the  option  of  the 
defendant ;  or  a  promise  be  stated  to  deliver  merchantable  goods, 
and  the  proof  be  of  a  promise  to  deliver  goods  of  a  second  quality ; 
or  the  contract  stated  be  to  pay  or  perform  in  a  reasonable  time, 
and  the  proof  be  to  pay  or  perform  on  a  day  certain,  or  on  the 
happening  of  a  certain  event ;  or  the  consideration  stated  be  one 
horse,  bought  by  the  plaintiff  of  the  defendant,  and  the  proof  be 
of  two  horses ;  in  these  and  the  like  cases,  the  variance  will  be 
fatal.^  (a) 

§  67.  Redundancy  of  aUagation,  and  of  proof.  There  is,  however, 
a  material  distinction  to  be  observed  between  the  redundancy  in 

1  Clarke  v.  Ony,  6  East,  564,  567,  568  ;  Gwinnet  v,  PbUUpa,  8  T.  R.  648,  646 ; 
Thornton  v.  Jones,  2  Marsh.  287  ;  Parker  v.  Palmer,  4  B.  &  A.  887  ;  Swallow  v.  Bean* 
mont,  2  B.  &  A.  765. 

»  Penny  v.  Porter,  2  East,  2  ;  Bristow  v.  Wright,  2  Doug.  665  ;  Hilt  v.  Campbell, 
6  Greenl.  109  ;  Symonds  v.  Can*,  1  Campb.  861 ;  Kuig  v,  Robinson,  Cro.  £L  79.  See 
po8t,  vol.  ii.  §  11  (2. 

(a)  Where  the  declaration  set  forth  an  Buskirk,  4  Zabr.  (N.  J.)  218.     Where  a 

executory  agreement  of  the  defendant  to  do  note  was  described  in  the  declaration  as 

certain  work  for  a  certain  sum  and  within  payable  '*  on  or  before  "  a  certain  day,  and 

a  certain  time,  on  materials  to  be  furnished  the  proof  was  that  it  was  payable,  '*  on  " 

by  the    plaintiff,  and    alleged   that  the  the  day  named,  it  was  held  no  variance. 

Slaintiff  did  furnish  the  materials  to  the  Morton  v.  Tenny,  16  UL  494.    See  also 

efendant  in  season  for  him  to  complete  Walker  v.  Welch,  14  111.  277.    Thedeclara- 

the  stipulated  work  within  the  stipulated  tion  was  on  a  promise  to  pay  money  on 

time,  and  the  proof  was  that  the  plaintiff  demand  ;  the  proof  was  a  promise  to  pay 

had  not  performed  in  full  his  agreement,  in  commodities ;  and  it  was  held  to  be 

but  that  he  was  excused  from  the  perform-  a  variance.     Titus  v.  Ash,  24  N.  H.  819. 

ancethereofby  the  waiver  of  the  defendant,  So  a  declaration  on  a  note  not   alleged 

the  variance  was  held  fatal.   Colt  v.  Miller,  to  be  upon  interest  is  not  sustained  by 

10  Cush.  (Mass.)  49,  51.    See  also  Metzner  proof  of  a  note  in  other  respects  similar, 

V.  Bolton,  24  £ng.  Law  k  Eq.  587;  9  Exch.  out  drawinff  interest.    Gragg  v.  Frye,  32 

518.    And  where  the  declaration  alleged  an  Me.  283.     There  can  be  no  doubt  of  the 

authority  to  one  G.  W.,  trading  as  G.  W.  &  admissibility  of  a  written  contract  in  evi- 

Co.,  to  seU  goods  as  the  goods  of  G.W.,  and  dence  to  prove  the  contract  declared  on, 

the  proof  was  of  an  authority  to  G.  W.  to  though  the  declaration  does  not  aver  that 

sell  the  goods  as  the  goods  of  G.  W.  k  Co.,  it  was  in  writing.     It  is  generally  unneces- 

the  variance  was  held  fatal.    Addington  v.  sary,  in  declaring  on  a  simple  contract  in 

Magan,  2  Eng.  Law  &  £q.  827  ;  10  C.  B.  writing,  to  allege  it  to  be  so.     This  allega- 

576.    A  declaration  setting  out  a  note  pay-  tion  is  not  required  even  in  declarations 

able  "  without  defalcation  or  discount ''  is  on  contracts  that  are  within  the  statute  of 

not  supported  by  proof  of  a  note  payable  frauds.     Fiedler  v.  Smith,  6  Cush.  (Mass.) 

"  without   defalcation."     Addis  v.   Van  840 ;  see  Irvine  v.  Stone,  Id.  508. 
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the  allegation,  and  redundancy  onlj  in  the  proof.  In  the  former 
case,  a  variance  between  the  allegations  and  the  proof  will  be 
fatal,  if  the  redundant  allegations  arc  descriptive  of  that  which  is 
essential.  But  in  the  latter  case,  redundancy  cannot  vitiate, 
merely  because  more  is  proved  than  is  alleged ;  unless  the  matter 
superflously  proved  goes  to  contradict  some  essential  part  of  the 
allegation.  Thus,  if  the  allegation  were  that,  in  consideration  of 
XlOO,  the  defendant  promised  to  go  to  Rome,  and  also  to  deliver 
a  certain  horse  to  the  plaintiff,  and  the  plaintiff  should  fail  in 
proving  the  latter  branch  of  the  promise,  the  variance  would  be 
fatal,  though  he  sought  to  recover  for  the  breach  of  the  former 
only,  and  the  latter  allegation  was  unnecessary.  But,  if  he  had 
alleged  only  the  former  branch  of  the  promise,  the  proof  of  the 
latter  along  with  it  would  be  immaterial.  In  the  first  case,  he 
described  an  undertaking  which  he  has  not  proved ;  but  in  the 
latter,  he  has  merely  alleged  one  promise,  and  proved  that,  and 
also  another.^ 

§  68.  Consideration.  But  where  the  subject  is  entire,  as,  for 
example,  the  coneideration  of  a  contract,^  a  variance  in  the  proof, 
as  we  have  just  seen,  shows  the  allegation  to  be  defective,  and  is, 
therefore,  material.  Thus,  if  it  were  alleged  that  the  defendant 
promised  to  pay  XlOO,  in  consideration  of  the  plaintiff's  going  to 
Rome,  and  also  delivering  a  horse  to  the  defendant,  an  omission  to 
prove  the  whole  consideration  alleged  would  be  fatal.  And  if  the 
consideration  had  been  alleged  to  consist  of  the  going  to  Rome 
only,  yet  if  the  agreement  to  deliver  the  horse  were  also  proved, 
as  forming  part  of  the  consideration,  it  would  be  equally  fatal ; 
the  entire  thing  alleged,  and  the  entire  thing  proved,  not  being 
identical.^  Upon  the  same  principle,  if  the  consideration  alleged 
be  a  contract  of  the  plaintiff  to  build  a  ship,  and  the  proof  be  of 
one  to  finish  a  ship  partly  built  ;^  or  the  consideration  alleged  be 


1  1  Stark.  Evid.  401.  Where  the  agreement,  as  in  this  case,  contains  several  distinct 
promises,  and  for  the  breach  of  one  only  the  action  is  brought,  the  consequences  of  a 
variance  may  be  ayoided  by  allesing  the  promise,  as  made  i7U$r  alia.  And  no  good 
reason,  in  principle,  is  perceiveo,  why  the  case  mentioned  in  the  following  section 
might  not  jBe  treated  in  a  similar  manner ;  bnt  the  anthorities  are  otherwise.  In  the 
example  given  in  the  text,  the  allegation  is  supposed  to  import  that  the  undertaking 
consisted  of  neither  more  nor  less  than  is  aUefinMi. 

2  SwaUow  V.  Beanmont,  2  B.  ft  A.  765 ;  White  v.  Wilson,  2  B.  A  P.  116  ;  wpra, 
§58. 

*  1  Stark.  Evid.  401 ;  Lansing  v.  ITEillipp  8  Cainea»  286 ;  Stone  v,  Knowlton,  8 
Wend.  874. 

A  Smith  V.  Barker,  8  Bay,  812. 
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the  delivery  of  pine  timber,  and  the  proof  be  of  spiiAce  timber ;  ^ 
or  the  consideration  alleged  be,  that  the  plaintiff  tvauld  indorse 
a  note,  and  the  proof  be  of  a  promise  in  consideration  that  he  had 
indorsed  a  note ;  ^  the  variance  is  equally  fatal,  (a)  But  though  no 
part  of  a  valid  consideration  may  be  safely  omitted,  yet  that  which 
is  merely  frivolous  need  not  be  stated  ;^  and,  if  stated,  need  not 
be  proved ;  for  the  court  will  give  the  same  construction  to  the 
declaration  as  to  the  contract  itself,  rejecting  that  which  is  non- 
sensical or  repugnant.^ 

§  69.  Deeds.  In  the  case  of  deed$j  the  same  general  principles 
are  applied.  If  the  deed  is  declared  upon,  every  part  stated  in 
the  pleadings,  as  descriptive  of  the  deed,  must  be  exactly  proved,  or 
it  will  be  a  variance ;  and  this  whether  the  parts  set  out  at  length 
were  necessary  to  be  stated  or  not.^  If  a  qualified  covenant  be 
set  out  in  the  declaration  as  a  general  covenant,  omitting  the 
exception  or  limitation,  the  variance  between  the  allegation  and 
the  deed  will  be  fatal.  If  the  condition,  proviso,  or  limitation 
affects  the  original  cause  of  action  itself,  it  constitutes  an  essential 
element  in  the  original  proposition  to  be  maintained  by  the  plain- 
tiff ;  and,  therefore,  must  be  stated,  and  proved  as  laid  ;  but,  if  it 
merely  affects  the  amount  of  damages  to  be  recovered,  or  the 
liability  of  the  defendant  as  affected  by  circumstances  occurring 
after  the  cause  of  action,  it  need  not  be  alleged  by  the  plaintiff, 
but  properly  comes  out  in  the  defence.^  And  where  the  deed  is 
not  described  according  to  its  tenor,  but  according  to  its  legal 
effect,  if  the  deed  agrees  in  legal  effect  with  the  allegation,  any 
verbal  discrepancy  is  not  a  variance.    As,  in  covenant  against  a 

1  Bobbins  v.  Otis,  1  Pick.  868. 

*  Bulkley  v,  Landon,  2  Conn.  404. 

*  Brooks  9.  Lowrie,  1  Nott  &  McCord,  342. 

*  Fergnson  v.  Harwood,  7  Cranch,  408,  414. 

^  Bowditch  V.  Mawley,  1  Campb.  195 ;  Dundass  v,  Ld.  Wejmonth,  Cowp.  665 ; 
supra,  f  55 ;  Fei^son  v.  Harwood,  7  Cranch,  408,  418 ;  Sheehy  «.  Mandeville,  Id. 
208   217. 

«  1  Chit^,  PI.  268,  269  (5th  Am.  ed.) ;  HoweU  v.  Richards,  11  East,  688 ;  Clarke 
V.  Gray,  6  ^ast,  564,  570. 


(a)  So  if  the  allegation  be  of  an'agieeinent 
to  obtain  insurance  on  property,  '*in  con- 
sideration of  a  reaaonahle  cmnmisaum,"  and 
the  proof  be  of  an  agreement  to  obtain  the 
insurance  in  consideration  of  a  dt^/inite  sum, 
the  yarianoe  is  fatal.  Cleaves  v.  Lord,  8 
Gray  (Mass.),  66,  71.  And  where  the 
declaration  alleged  that  the   defendant. 


"in  consideration  that  said,  &c  had  ac- 
cepted the  assignment  of  a  certain  policy," 
&c.,  and  the  proof  was  that  "  the  policy 
havinff  been  assigned  to  na,  in  considera- 
tion thereof,  we  promise,"  &c.,  it  was  held 
that  there  was  a  variance.  New  Hamp- 
shire Mutual,  &c.,  Ins.  Co.  «.  Hunt,  81 
N.  H.  219. 
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tenant  for  not  repairing,  the  lease  being  stated  to  have  been  made 
by  the  plaintiff,  and  the  proof  being  of  a  lease  by  the  plaintiff  and 
his  wife,  she  having  but  a  chattel  interest ;  or,  if  debt  be  brought 
by  the  husband  alone,  on  a  bond  as  given  to  himself,  the  bond 
appearing  to  have  been  given  to  the  husband  and  wife  ;  yet,  the 
evidence  is  sufficient  proof  of  the  allegation.^    But,  where  the^ 


1  Beaver  v.  Lane,  2  Mod.  217  ;  Arnold  v.  Reyoolt,  1  Brod.  &  Bing.  443  ;  WMtlock 
V.  Ramsey,  2  Munf.  510  ;  Ankerstein  v.  Clarke,  4  T.  R.  616.     It  is  said  that  an  al]e« 

rtion  tliat  J.  S.,  otherwise  R.  S.,  made  a  deed,  is  not  supported  by  evidence,  that  J. 
made  a  deed  by  the  name  of  R.  S.  1  Stark.  £vid.  618,  citing  Hyckman  v.  Shotbolt, 
Dyer,  279,  pi.  9.  The  doctrine  of  that  case  is  very  clearly  expounded  by  Parke,  B.,  in 
Williams  v,  Brrant,  5  M.  &  W.  447.  In  regard  to  a  discrepancy  between  the  name  of 
the  obligor  in  the  body  of  a  deed,  and  in  the  signature,  a  aistinction  is  to  be  observed 
between  transactions  which  derive  their  eflScacy  wholly  from  the  deed,  and  those  which 
do  not  Thus,  in  a  feoffment  at  the  common  law,  or  a  sale  of  personal  property  by 
deed,  or  the  like,  livery  being  made  in  the  one  case,  and  possession  delivered  in  the 
other,  the  transfer  of  title  is  perfect,  notwithstanding  any  mistake  in  the  name  of  the 
grantor  ;  for  it  takes  effect  by  delivery,  and  not  by  the  deed.  Perk.  §§  3S~42.  But 
where  the  efficacy  of  the  transaction  depends  on  the  instrument  itself,  as  in  the  case  of 
a  bond  for  the  payment  of  money,  or  any  other  executory  contract  by  deed,  if  the  name 
of  the  obligor  in  the  bond  is  different  from  the  signature,  as  if  it  were  written  John  and 
signed  William,  it  is  said  to  be  void  at  law  for  uncertainty,  unless  helped  by  proper 
averments  on  the  record.  A  mistake  in  this  matter,  as  in  any  other,  in  drawing  up 
the  contract,  may  be  reformed  by  bill  in  equity.  At  law,  where  the  obligor  has  oeen 
sned  by  his  true  name,  signed  to  the  bond,  and  not  by  that  written  in  the  body  of  it, 
and  the  naked  fact  of  the  discrepancy,  unexplained,  is  aU  which  is  presented  bv  the 
record,  it  has  always  been  held  bad.  This  rule  was  originally  founded  in  this,  that  a 
man  cannot  have  two  names  of  baptism  at  the  same  time ;  for  whatever  name  was 
imposed  at  his  baptism,  whether  single  or  compounded  of  several  names,  he  being  bap- 
tized but  once,  that  and  that  alone  was  his  l)apt{smal  name  ;  and  by  that  name  he 
declared  himself  bound.  So  it  was  held  in  Serchor  v.  Talbot,  8  Hen.  VI.  25,  pi.  6,  and 
subsequently  in  Thornton  v.  Wikes,  34  Hen.  VI.  19,  pi,  86 ;  Field  v.  Winlow,  Cro. 
£1.  897  ;  Oliver  v.  Watkins,  Cro.  Jac.  558  ;  Maby  v.  Shepherd,  Cro.  Jac.  640  ;  Evans 
V.  King,  Willes,  554  ;  Clerke  v,  Isted,  Nelson's  Lutw.  275  ;  Gould  v.  Barnes,  3  Taunt. 
504.  "  It  appears  irom  these  cases  to  be  a  settled  point,"  said  Parke,  B.,  in  Williams 
V,  Bryant,  "toat  if  a  declaration  against  a  defendant  by  one  Christian  name,  as,  for 
instance,  Joseph,  state  that  he  executed  a  bond  by  the  name  of  Thomas,  and  there  be 
no  averment  to  explain  the  difference^  such  as  that  he  was  known  hy  the  latter  name  at 
the  time  of  the  exeeutionf  such  a  declaration  would  be  bad  on  demurrer,  or  in  arrest  of 
judgment,  even  after  issue  joined  on  a  plea  of  non  est  factum.  And  the  reason  appears 
to  be,  that  in  bonds  and  deeds,  the  efficacy  of  which  depends  on  the  instrument  itself, 
and  not  on  matter  in  pais,  there  must  be  a  certain  designcUio  personce  of  the  party, 
which  regularly  ought  to  be  by  the  true  first  name  or  name  of  baptism,  and  surname  ; 
of  which  the  first  is  the  most  important"  ''But,  on  the  other  nand,"  he  adds,  "it 
is  certain,  that  a  person  may  at  tnis  time  sue  or  be  sued,  not  merely  by  his  tme  name 
of  baptism,  but  by  anv  first  name  which  he  has  acquired  by  usage  or  reputation."  "  If 
a  party  is  called  and  known  by  any  proper  name,  by  that  name  he  may  be  sued,  and 
the  misnomer  could  not  be  pleaded  in  almtement ;  and  not  only  is  this  the  established 
pactice,  but  the  doctrine  is  promulgated  in  very  ancient  times.  In  Bracton,  188,  b,  it 
IS  said,  '  Item  si  quis  btJiommis  fuerit,  sive  in  nomine  proprio  sive  in  cognomiTie,  illud 
nomen  tenendum  erit,  quo  solet  frequentius  appellari,  quia  adeo  imposita  sunt,  ut 
demonstrent  voluntatero  dicentis,  et  utimur  noUs  in  vocis  ministerio.*  And  if  a  party 
may  sue  or  be  sned  by  the  proper  name  by  which  he  is  known,  it  must  be  a  sufficient 
designation  of  him,  if  he  enter  into  a  bond  bv  that  name.  It  bv  no  means  follows, 
therefore,  that  the  decision  in  the  case  of  Goufd  v.  Barnes,  and  others  before  referred 
to,  in  which  the  question  arose  on  the  record,  would  have  been  the  same,  if  there  had 
been  an  averment  on  the  face  of  the  declaration,  that  the  party  was  known  by  the  proper 
name  in  which  the  bond  was  made  at  the  time  of  making  it.    We  find  no  authorities 
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deed  is  set  ont,  on  oyer^  the  rnle  is  otherwise ;  for  to  have  oyer  is, 
in  modem  practice,  to  be  famished  with  an  exact  and  literal  copy 
of  the  deed  declared  on,  every  word  and  part  of  which  is  thereby 
made  descriptive  of  the  deed  to  be  o£Fered  in  evidence.  In  such 
case,  if  the  plaintiff  does  not  prodace  in  evidence  a  deed  literally 
corresponding  with  the  copy,  the  defendant  may  well  say  it  \s  not 
the  d^d  in  issue,  and  it  will  be  rejected.^ 

§  70.  Beoords.  Where  a  record  is  mentioned  in  the  pleadings, 
the  same  distinction  is  now  admitted  in  the  proof,  between  allega- 
tions  of  matter  of  substance,  and  allegations  of  matter  of  descrip- 
tion ;  the  former  require  only  substantial  proof,  the  latter  must  be 
literally  proved.  Thus,  in  an  action  for  malicious  prosecution,  the 
day  of  the  plaintiff's  acquittal  is  not  material.  Neither  is  the 
term  in  which  the  judgment  is  recovered  a  material  allegation  in 
an  action  against  the  sheriff  for  a  false  return  on  the  writ  of  exe- 
cution. For  in  both  cases,  the  record  is  alleged  by  way  of  induce- 
ment only,  and  not  as  the  foundation  of  the  action ;  and  therefore 

for  sayinff,  that  the  declaration  would  have  been  bad  with  soch  an  arennent,  ec€»  if 
there  haa  been  a  loial  variance  cf  the  firat  names  ;  atill  leas,  where  a  man,  baYing  two 
proper  names,  or  names  of  baptism,  has  bonnd  himself  by  the  name  of  one.  And  on 
the  plea  of  '  non  est  factnm,'  where  the  difference  of  name  does  not  appear  on  the 
record,  and  there  is  evidence  of  the  party  having  been  known,  at  the  time  of  the  exe- 
cution, by  the  name  on  the  instrument,  there  is  no  case,  that  we  are  aware  of,  which 
decides  that  the  instrument  is  void."  The  name  written  in  the  body  of  the  instrument 
is  that  which  the  party,  bv  the  act  of  execution  and  delivery,  declares  to  be  his  own, 
and  by  wMch  he  acknowledge  himself  bound.  By  this  name,  therefore,  he  should 
regularly  be  sued ;  and  if  sura,  with  an  alias  didus  of  his  true  name,  by  which  the 
instrument  was  signed,  and  an  averment  in  the  declaration  that  at  the  time  of  executing 
the  instrument  he  was  known  as  well  by  tiie  one  name  as  the  other,  it  is  conceived 
that  he  can  take  no  advanta^  of  the  discrepancy ;  being  estopped  by  the  deed  to  deny 
this  allegation.  Evans  v.  King,  Willes,  555,  n.  (b) ;  Reeves  v.  Slater,  7  B.  &  C.  4S6, 
490  ;  Cro.  El.  897,  n.  (a).  See  also  Regina  v.  Wooldale,  6  Q.  B.  549  ;  Wooeter  v.  Lyons, 
5  Blackf.  60.  If  sued  by  the  name  written  in  the  body  of  the  deed,  without  any 
explanatory  averment,  and  he  pleads  a  misnomer  in  abatement,  the  plaintiif,  in  hu 
replication,  may  estop  him  by  the  deed.  Dyer,  279  b,  pL  9,  n. ;  Story's  Pleadings, 
48  ;  Willes,  555,  n.  And  if  he  should  be  sued  by  his  true  name,  and  plead  nan  ett 
fadumt  wherever  this  plea,  as  is  now  the  case  in  England,  since  the  rule  of  Hilanr 
Term,  4  Wm.  IV.  R.  21,  **  operates  as  a  denial  of  the  deed  in  point5>f  fact  only,"  all 
other  defences  against  it  being  required  to  be  specially  pleaded,  the  difficulty  occasioned 
by  the  old  decisions  may  now  be  avoided  by  proof  that  the  party,  at  the  time  of  the 
execution,  was  known  by  the  name  on  the  face  of  the  deed,  in  those  American  States 
which  have  abolished  special  pleading,  substituting  the  general  issue  in  all  cases,  with 
a  brief  statement  of  the  special  matter  of  defence,  probanly  the  new  course  of  practice 
thus  introduced  would  lead  to  a  similsr  result 

1  Waugh  V,  Bussell,  5  Taunt.  707,  709,  per  Oibbs,  C.  J.  ;  Jamea  «.  Walruth,  8 
Johns.  410 ;  Henry  v.  Cleland,  14  Johns.  400 ;  Jansen  v.  Ostrander,  1  Cowen,  670, 
ace.  In  Henry  v.  Brown,  19  Johns.  49,  where  the  condition  of  the  bond  was  "  with- 
out fraud  or  oOier  delay,"  and  in  the  oyer  the  word  *' other"  was  omitted,  the  defend- 
ant moved  to  set  aside  a  verdict  for  tne  plaintiff,  because  the  bond  was  admitted  in 
evidence  without  regard  to  the  variance  ;  but  the  court  refused  the  motion,  partly  on 
the  ground  that  the  variance  was  immaterial,  and  partly  that  the  oyer  was  cleariy 
amendable.    See  alao  Dorr  v.  Fenno,  12  Pick.  521. 
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literal  proof  is  not  required.^  So,  in  an  indictment  for  perjury  in 
a  case  in  chancery,  where  the  allegation  was,  that  the  bill  was 
addressed  to  Bobert,  Lord  Henly,  and  the  proof  was  of  a  bill 
addressed  to  Sir  Bobert  Henly,  Kt.,  it  was  held  no  variance ;  the 
substance  being,  that  it  was  addressed  to  the  person  holding  the 
great  seal.^  But  where  the  record  is  the  foundation  of  the  action, 
the  term  in  which  the  judgment  was  rendered,  and  the  number 
and  names  of  the  parties,  are  descriptive,  and  must  be  strictly 
proved.'  (a) 

§  71.  FTMoiiptionB.  In  regard  to  pre$criptionSj  it  has  been 
already  remarked  that  the  same  rules  apply  to  them  which  are 
applied  to  contracts;  a  prescription  being  founded  on  a  grant 
supposed  to  be  lost  by  lapse  of  time.^  (6)  If,  therefore,  a  prescrip- 
tive right  be  set  forth  as  the  foundation  of  the  action,  or  be 
pleaded  in  bar  and  put  in  issue,  it  must  be  proved  to  the  full 
extent  to  which  it  is  claimed ;  for  every  fact  alleged  is  descrip- 
tive of  the  supposed  grant.  Thus,  if  in  trespass,  for  breaking 
and  entering  a  several  fishery,  the  plaintiff,  in  his  replication, 
prescribes  for  a  sole  and  exclusive  right  of  fishing  in  four  places, 
upon  which  issue  is  taken,  and  the  proof  be  of  such  right  in  only 
three  of  the  places,  it  is  a  fatal  variance.  Or,  if  in  trespass  the 
defendant  justify  under  a  prescriptive  right  of  common  on  five 
hundred  acres,  and  the  proof  be  that  his  ancestor  had  released 
five  of  them,  it  is  fatal.  Or  if,  in  replevin  of  cattle,  the  defendant 
avow  the  taking  damage  feasant,  and  the  plaintiff  plead  in  bar  a 
prescriptive  right  of  common  for  all  the  cattle,  on  which  issue  is 
taken,  and  the  proof  be  of  such  right  for  only  a  part  of  the  cattle, 
it  is  f  atal.^ 

1  PnrceU  «.  HacnainaTa,  9  East,  157  ;  Stoddart  v.  Palmer,  4  B.  &  B.  2  ;  Phillips  v. 
Shaw,  4  B.  &  A.  435  ;  5  B.  &  A.  964. 

>  Per  Buller,  J.,  in  Rex  v.  Pippett,  1  T.  R.  240  ;  Rodman  v.  Forman,  8  Johns.  29  ; 
Brooks  V.  BemiBs,  Id.  455 ;  State  v,  Caffey,  2  Murphy,  320. 

s  Bastail  v.  Stratton,  1  U.  Bl.  49 ;  Woodford  v.  Ashley,  11  East,  508  ;  Black  v. 
Bnybrook,  2  Stark.  7 ;  Baynes  v.  Forrest,  2  Str.  892  ;  United  States  v,  McNeal,  1  QalL 
SS7. 

^  Supra,  f  58. 

*  Rogers  «.  Allen,  1  Gampb.  313,  815 ;  Rotherham  v.  Green,  Noy,  67  ;  Conyers  v. 
JieksoD,  Ckyt.  19 ;  BnlL  K.  P.  589. 

{a)  And   where,   in   a  writ  of  error  Ezch.  837.    And  though  the  yariance  be  in 

Ixoaght  to  reyerse  the  indgment  of  tcuzii^sr,  regard  to  facts  and  circamstances  which 

the  judgment  was  called  a  judgment  of  need  not  haye  been  stated,  ii  is  still  fatal. 

M^trry,  the  yariance  upon  a  plea  ofnul  Whitakerv.  Bramson,  2  Paine,  C.  C.  209. 
tid  record  was  held  fatal.      Burnett  v.  (6)  See  also  post,  yoL  ii  f  §  537-546, 

Fhillipa,  6  Eng.  Law  k  £q.  467 ;  20  L.  J.  tit  Prescription. 
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§  72.  Presoriptiona.  But  a  distinction  is  to  be  observed  between 
cases,  where  the  prescription  is  the  foundation  of  the  claim,  and 
is  put  in  issue,  and  cases  where  the  action  is  founded  in  tort,  for 
a  disturbance  of  the  plaintiff  in  his  enjoyment  of  a  prescriptive 
right.  For  in  the  latter  cases  it  is  sufficient  for  the  plaintiff  to 
prove  a  right  of  the  same  nature  with  that  alleged,  though  not  to 
the  same  extent ;  the  gist  of  the  action  being  the  wrongful  act 
of  the  defendant,  in  disturbing  the  plaintiff  in  his  right,  and  not 
the  extent  of  that  right.  Therefore,  where  the  action  was  for  the 
disturbance  of  the  plaintiff  in  his  right  of  common,  by  opening 
stone  quarries  there,  the  allegation  being  of  common,  by  reason 
both  of  a  messuage  and  of  land,  whereof  the  plaintiff  was  pos* 
sessed,  and  the  proof,  in  a  trial  upon  a  general  issue,  being  of 
common  by  reason  of  the  land  only,  it  was  held  no  variance  ;  the 
court  observing,  that  the  proof  was  not  of  a  different  allegation, 
but  of  the  same  allegation  in  part,  which  was  sufficient,  and  that 
the  damages  might  be  given  accordingly.^  Yet  in  the  former 
class  of  cases,  where  the  prescription  is  expressly  in  issue,  proof 
of  a  more  ample  right  than  is  claimed  will  not  be  a  variance  ;  as, 
if  the  allegation  be  of  a  right  of  common  for  sheep,  and  the  proof 
be  of  such  right,  and  also  of  common  for  cows.^ 

§  73.  Amendments  to  remedy  varianoe.  But  the  party  may  now, 
in  almost  every  case,  avoid  the  consequences  of  a  variance  between 
the  allegation  in  the  pleadings  and  the  state  of  facts  proved,  by 
amendment  of  the  record.  This  power  was  given  to  the  courts 
in  England  by  Lord  Tenterden's  Act,*  in  regard  to  variances  be- 
tween matters  in  writing  or  in  print,  produced  in  evidence,  and 
the  recital  thereof  upon  the  record;  and  it  was  afterwards  ex- 
tended^ to  all  other  matters,  in  the  judgment  of  the  court  or 
judge  not  material  to  the  merits  of  the  case,  upon  such  terms  as 
to  costs  and  postponement  as  the  court  or  judge  may  deem  rea- 
sonable. The  same  power,  so  essential  to  the  administration  of 
substantial  justice,  has  been  given  by  statutes  to  the  courts  of 
most  of  the  several  States,  as  well  as  of  the  United  States ;  and 
in  both  England  and  America  these  statutes  have,  with  great  pro- 

1  Rickets  v.  Salwey,  2  B.  &  A.  860 ;  Eaidley  v.  Tamock,  Cro.  Jac.  629 ;  Manifold 
V.  Pennington,  4  B.  &  C.  161. 

*  Bushwood  V.  Pond,  Cro.  EL  722 ;  Tewkesbaiy  v.  Bricknell,  1  Taunt.  142 ;  iupra, 
§§  58,  67,  68. 

»  9  Geo.  IV.  c.  15. 

*  By  Stat  8  &  4  Wm.  lY.  c  42,  I  28. 
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prietf,  been  liberaUy  expounded,  in  fortherance  of  their  beneficial 
design.^  (a)  The  judge's  discretion,  in  allowing  or  refusing 
amendments,  like  the  exercise  of  judicial  discretion  in  other 
cases,  cannot,  in  general,  be  reviewed  by  any  other  tribunal.'  It 
is  ouly  in  the  cases  and  in  the  manner  mentioned  in  the  statutes, 
that  the  propriety  of  its  exercise  can  be  called  in  question. 

1  See  Hanboiy  «.  EUa»  1  Ad.  4  EL  61 ;  Vmj  v.  FairiiiiTst»  8  Or.  M.  <(  R.  190, 19« ; 
Doe  V.  Edwftrda,  I  U.  k  BoK  319 ;  8.  c.  6  C.  4  P.  208 ;  Hemmioff  «.  Parry,  6  C.  & 
P.  580 ;  Maah  v.  DenBham,  1  M.  4  Bob.  442 ;  Irey  «.  Young,  Id.  645  ;  Howell «. 
Thomas,  7  C.  4  P.  342 ;  Major,  4c  of  Caimarthen  «.  Lewis,  OCA  P.  60S  ;  Hill  v. 
Salt,  2  C.  fc  M.  420 ;  Cbz  v.  Painter,  1  Nev.  4  P.  581 ;  Doe  v.  Long,  9  C.  4  P.  777  ; 
Ernest  v.  Brown,  2  M.  4  Rob.  13  ;  Storr  o.  Watson,  2  Scott,  842 ;  Smith  v.  Brandnm, 
9  Dowl.  430 ;  Whitwell  «.  Scheer,  8  Ad.  4  £L  801 ;  Bead  v.  Donsmora,  9  C.  4  P. 
588 ;  Smith  v.  Knowelden,  8  DowL  40 ;  Norcutt  v,  Mottram,  7  Scott,  176 ;  Legge 
V.  Boyd,  5  Bing.  N.  C.  240.  Amendments  were  refused  in* Doe  «.  Errington,  1  Ad.  4 
£1.  750 ;  Cooper  v.  Whitehouse,  6  C.  4  P.  545 ;  John  «.  Currie,  Id.  618 ;  Watkins  «. 
HoTgan,  Id.  661 ;  Adams  v.  Power,  7  C.  &  P.  76 ;  Brasbier  v.  Jackson,  6  M.  4  W. 
549  ;  Doe  v.  Rowe,  8  DowL  444 ;  Empson  v.  Griffin,  3  P.  4  D.  160.  The  followinff 
are  cases  of  rariance,  arising  under  Lord  Tenterden*s  Act.  Bentzing  v.  Scott,  4  C.  4 
P.  24  ;  Moilliet  v.  Powell,  6  C.  4  P.  238  ;  Lamey  v.  Bishop,  4  B.  4  Ad.  479  ;  Briant 
V.  Eicke,  Mood.  4  Malk.  859  ;  Parks  «.  Edge,  1  C.  4  M.  429  ;  Masterman  v.  Judson, 
8  Bin{;.  224  ;  Brooks  v.  Blanshard,  1  C.  4  M.  779  ;  Jelf  v.  Oriel,  4  C.  4  P.  22.  The 
American  cases,  which  are  Tery  numerous,  are  stated  in  1  Metcalf  4  Perkins's  Digests, 
pw  145-162,  and  in  Putnam's  Supplement,  vol.  il  p.  727-780. 

*  Doe  V.  Errington,  1  M.  4  Rob.  344.  n.  ;  Mellish  v.  Richardson,  9  Bing.  125  ; 
Pftrks  V.  Edge,  1  C.  4  M.  429 ;  Jenkins  v.  Phillii>8,  9  C.  4  P.  766  ;  Merriain  p.  Ung- 
don,  10  Conn.  460,  478  ;  Clapp  v.  Balch,  3  Greenl.  216,  219 ;  Mandeville  v.  Wilson, 
5  Crauch,  15 ;  Marine  Ins.  Co.  v.  Hotlgson,  6  Cranch,  206 ;  WaMen  v.  Craig,  9 
Wheat  576 ;  Chirac  v,  Reinicker,  11  Wheat  802 ;  United  States  v.  Buford,  8  Peters* 
12,  32  ;  Benner  v.  Fnj,  1  Biun.  366 ;  Bailey  v.  Musgrave,  2  S.  4  R.  219 ;  Bright  v. 
Suj^,  4  Deyer.  492.  but  if  the  Judge  exercises  bis  discretion  in  a  manner  clearly  and 
manifestly  wrong,  it  is  said  that  the  court  will  interfere  and  set  it  right  Hackman  v. 
Femie,  3  M.  4  W.  505 ;  Geach  v.  Ingall,  9  Jur.  691 ;  14  M.  4  W.  95. 

(a)  See  shopoti,  yoL  U.  |  11  (hII  e. 
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CHAPTER  m. 


OF  THE  BUBDEN  OF  PBOOF. 


§  74.  Upon  which  party  it  lies.  A  third  rule  which  governs  in 
the  production  of  evidence  is,  that  the  obligation  of  proving  any 
fact  lies  upon  the  party  who  substantially  asserts  the  cfffirmative  of 
the  issue,  (a)    This  is  a  rule  of  convenience,  adopted  not  because 


(a)  Stevenson  v.  Maronj,  29  111.  532; 
McClure  v.  Punell,  6  Ind.  880.  The 
burden  of  proof  is  therefore  fixed  at  the 
beginning  of  the  trial  by  the  nature  of  the 
allegations  in  the  pleadings,  and  it  is 
settled  as  a  question  of  law  and  does  not 
change  during  the  course  of  the  trial. 
JPickup  V.  Thames  Ins.  Co.,  L.  R.  8  Q. 
B.  DiY.  594;  Nichols  v.  Munsell,  115 
Mass.  567  ;  Simpson  v.  Davis,  119  Id. 
269;  Crowninshield  v.  Crowninshield,  2 
Gray  (Mass.),  524  ;  Heinemann  v.  Heard, 
62  N.  Y.  448. 

In  civil  cases  when  the  plaintiff  has 
introduced  sufficient  evidence  to  make  out 
a  prima  facie  case,  he  may  rest  on  this 
proof,  and  it  becomes  the  duty  of  the  de- 
fendant to  introduce  evidence  to  rebut 
the  case  made  by  the  plaintiff.  This 
burden,  which  thus  is  shifted,  has  been 
called  the  weight  of  evidence.  Thus,  in 
Central  Bridge  Corporation  v.  Butler,  2 
Grav  (Mass.),  132,  the  Court  savs  :  *<The 
burden  of  proof  and  the  weight  of  evi- 
dence are  two  very  different  things.  The 
former  remains  on  the  party  affirming  a 
fiict  in  support  of  his  case,  and  does  not 
change  in  any  aspect  of  the  cause ;  the 
latter  shifts  from  side  to  side  in  the  pro- 
gress of  a  trial  according  to  the  nature 
and  strength  of  the  proofs  offered  in  sun- 
port  or  denial  of  the  main  fact  to  be  estab- 
lished." And  to  the  same  effect  are 
Bumham  v.  Allen,  1  Gray  (Mass.),  500 ; 
Blanchai'd  «.  Young,  11  Gush.  (Mass.) 
845;  Spaulding  v.  Hood,  8  Id.  605; 
Eaton  V.  Alger,  47  N.  Y.  851 ;  Caldwell 
V.  New  Jersey  Steam  Navigation  Ca,  lb. 
290;  Kitner  v.  Whitlock,  88  111.  513. 
The  burden  of  proof  of  either  party,  how- 
ever, extends  only  to  the  allegations  upon 
which  he  bases  his  case.  Thus  if  the  de- 
fendant pleads  in  oonfeasion  and  avoidance, 


his  burden  includes  none  of  the  allegations 
of  the  plaintiff.  Thus,  in  Wilder  v. 
Cowles,  100  Mass.  487,  it  is  said  that  the 
burden  upon  the  plaintiff  is  coextensive 
only  with  the  legal  proposition  upon  which 
his  case  rests.  It  applies  to  every  fact 
which  is  essential  or  necessarily  involved 
in  that  proposition.  It  does  not  apply  to 
facts  relied  on  in  defence  to  establish  an  in- 
dependent proposition,  however  inconsist- 
ent it  may  be  with  that  upon  which  the 
plaintiff's  case  depends.  It  is  for  the  de- 
fendant to  furnish  proof  of  such  facts; 
and  when  he  has  done  so,  the  burden  is 
u]K)n  the  plaintiff,  not  to  disprove  these 
particular  fSeicts,  nor  the  proposition  which 
they  tend  to  establbh,  but  to  maintain 
the  proposition  upon  which  his  own  case 
rests,  notwithstanding  such  controlling 
testimony  and  upon  the  whole  evidence  in 
the  case.  And  see  post,  |§  80  n.,  81  a, 
81  d,  81  e.  When  the  plaintiff  and  de- 
fendant have  both  put  m  evidence,  the 
burden  of  proving  nis  whole  case  by  a 
preponderance  of  evidence  in  civil  cases  is 
on  the  party  who  had  the  burden  of  proof 
in  the  beginning  of  the  triaL  Powers  «. 
RusseU,  13  Pick.  (Mass.)  76. 

In  criminal  cases,  the  weight  of  evi- 
dence or  burden  of  proof  never  shifts  upon 
the  defendant,  but  is  upon  the  govern- 
ment throughout.  If  the  government, 
after  making  a  prima  facie  case,  rests, 
and  the  defendant  does  not  put  in  any 
evidence,  it  is  still  necessary  that  the  jury 
should  be  convinced  beyond  a  reasonable 
doubt  by  the  proof  given  by  the  govern- 
ment. It  would  naturally  happen  in 
most  cases,  that  a  prima  faeie  case,  nnre- 
butted,  would  thus  satisfy  the  jniy,  but 
the  question  ought  to  be  left  to  them,  and 
not  settled  by  the  judge,  and  in  all  cases, 
before  a  conviction  can  be  had,  the  yof 
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it  is  impossible  to  prove  a  negative,  but  because  the  negative  does 
not  admit  of  the  direct  and  simple  proof  of  which  the  affirmative 
is  capable.^  (a)  It  is,  therefore,  generally  deemed  sufficient, 
where  the  allegation  is  affirmative,  to  oppose  it  with  a  bare  de- 
nial, until  it  is  established  by  evidence.  Such  is  the  rule  of  the 
Roman  law.  "  Ei  incumbit  probatio  qui  dicit,  non  qui  negat."  * 
As  a  consequence  of  this  rule,' the  party  who  asserts  the  affirma- 
tive of  the  issue  is  entitled  to  begin  and  to  reply ;  and  having  be- 
gun, he  is  not  permitted  to  go  into  half  of  his  case,  and  reserve 
the  remainder;  but  is  generally  obliged  to  develop  the  whole.' 
Regard  is  had,  in  this  matter,  to  the  substance  and  effect  of  the 
issue,  rather  than  to  the  form  of  it ;  for  in  many  cases  the  party, 
by  making  a  slight  change  in  his  pleading,  may  give  the  issue  a 
negative  or  an  affirmative  form,  at  his  pleasure.  Therefore  in  an 
action  of  covenant  for  not  repairing,  where  the  breach  assigned 
was  that  the  defendant  did  not  repair,  but  suffered  the  premises 
to  be  ruinous,  and  the  defendant  pleaded  that  he  did  repair,  and 
did  not  suffer  the  premises  to  be  ruinous,  it  was  held  that  on  this 
issue  the  plaintiff  should  begin.^  If  the  record  contains  several 
issues,  and  the  plaintiff  hold  the  affirmative  in  any  one  of  them, 

1  Dranguet  v,  Prudhomme,  8  La.  83,  86 ;  Costigan  v.  Mohawk  &  Hudson  R.  R.  Co., 
3  Denio,  609. 

«  Dig.  lib.  22,  tit  8,  1.  2 ;  Maacard.  de  Prob.  Concl.  70,  tot  ;  Concl.  1128,  xl  10. 
See  also  Tait  on  £yid.  p.  1. 

•  Rees  V.  Smith,  2  Stark.  31 ;  8  Chitty,  Gen.  Pract.  872-877  ;  Swift's  Law  of  Evid. 
p.  152 ;  Bull.  N.  P.  298  ;  Browne  v.  Murray,  Ry.  &  M.  254  ;  Jones  v.  Kennedy,  11 
rick.  125,  132.  The  true  test  to  determine  which  party  has  the  right  to  begin,  and 
of  course  to  determine  where  is  the  burden  of  proof,  is  to  consider  which  party  would 
be  entitled  to  the  verdict,  if  no  evidence  were  offered  on  either  side  ;  for  the  burden,  of 
proof  lies  on  the  party  against  whom,  in  such  case,  the  verdict  ought  to  be  given,  {b) 
Leete  v,  Gresham  Life  Ins.  Co.,  7  £ng.  Law  &  £q.  578 ;  15  jur.  1161.  And  see 
Httckman  v.  Femie,  8  M.  &  W.  510. 

«  Soward  v.  LeggaU,  7  C.  &  P.  618. 

must  be  satisfied,  upon  all  the  evidence,  be-  Crowninshield   v.  Crowninshield,   2    Id. 

yond  a  reasonable  aoubt,  of  the  affirmative  524. 

of  the  issue  presented  by  the  government ;  (b)  Yeiths  v,  Hagge,  8  Clarke  (Iowa.), 
to  wit,  that  the  defendant  u  guilty  in  163 ;  Kent  v.  White,  27  Ind.  390.  Mr. 
manner  and  form  as  charged  in  the  indict-  Taylor  suggests  another  test,  i.  e.  to  ez- 
ment  State  v.  Wingo,  66  Mo.  181 ;  amine  what  would  be  the  effect  of  striking 
Bhick  V,  State,  1  Tex.  App.  868  ;  State  out  of  the  record  the  allegations  to  be 
«,  Patterson,  45  Vt  808.  The  opinion  of  proved,  for  the  burden  of  proof  rests 
the  court,  by  Bigelow,  J.,  in  the  case  of  upon  the  party  whose  case  would  be  there- 
Commonwealth  V.  McKie,  1  Gray,  61-66,  by  destroyed.  1  Taylor,  Ev.  §  338  ;  cit- 
contains  an  acceptable  and  very  able  ex-  ing  Amoa  v,  Hughes,  1  M.  &  Rob.  464, 
position  of  the  general  rule  of  law  as  to  per  Alderson,  B.  ;  Doe  v.  Rowlands,  9  C. 
the  burden  of  proof  in  criminal  cases.  &  P.  735,  and  Osbom  v.  Thompson,  2  M.  & 
(a)  Com.  V.  Tuey,  8  Cush.  (Mass.)  1 ;  Rob.  256,  as  to  the  first,  and  Mills  v.  Bar- 
Bumham  v.  Allen,  1  Gray  (Mass.),  496  ;  ber,  1  M.  &  W.  427,  as  to  the  second. 
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he  is  entitled  to  begin ;  as,  if  in  an  action  of  slander  for  charging 
the  plaintiff  with  a  crime,  the  defendant  should  plead  not  guilty, 
and  a  justification.  For  wherever  the  plaintiff  is  obliged  to  pro- 
duce any  proof  in  order  to  establish  his  right  to  recover,  he  is  gene- 
rally required  to  go  into  his  whole  case,  according  to  the  rule 
above  stated,  and  therefore  is  entitled  to  reply.  How  far  he  shall 
proceed  in  his  proof,  in  anticipation  of  the  defence  on  that  or  the 
other  issues,  is  regulated  by  the  discretion  of  the  judge,  accord- 
ing to  the  circumstances  of  the  case;  regard  being  generally  had 
to  the  question,  whether  the  whole  defence  is  indicated  by  the 
plea,  with  sufficient  particularity  to  render  the  plaintiff's  evidence 
intelligible.^  (a) 

§  75.  Damages.  Whether  the  necessity  of  proving  damages^  on 
the  part  of  the  plaintiff,  is  such  an  affirmative  as  entitles  him  to 
begin  and  reply,  is  not  perfectly  clear  by  the  authorities.  Where 
such  evidence  forms  part  of  the  proof  necessary  to  sustain  the 
action,  it  may  well  be  supposed  to  fall  within  the  general  rule ; 
as,  in  an  action  of  slander,  for  words  actionable  only  in  respect  of 
the  special  damage  thereby  occasioned ;  or,  in  an  action  on  the 
case,  by  a  master  for  the  beating  of  his  servant  per  quod  servitium 
amisit  It  would  seem,  however,  that  where  it  appears  by  the 
record,  or  by  the  admission  of  counsel,  that  the  damages  to  be 
recovered  are  only  nominal,  or  are  mere  matter  of  computation, 
and  there  is  no  dispute  about  them,  the  formal  proof  of  them  will 
not  take  away  the  defendant's  right  to  begin  and  reply,  whatever 
be  the  form  of  the  pleadings,  provided  the  residue  of  the  case  is 
affirmatively  justified  by  the  defendant.^    And  if  the  general  issue 

1  Sees  V.  Smith,  2  Stark.  81 ;  Jackson  v,  Hesketh,  Id.  518  ;  James  «.  Salter,  1  M. 
k  Rob.  501 ;  Rawlins  v,  Desboroogh,  2  M.  &  Rob.  828  ;  Gomstock  v.  Hadlvme,  8 
Conn.  261 ;  Curtis  v.  Wheeler,  4  U.  &  P.  196 ;  8.  o.  1  M.  &  M.  498 ;  Williams  v. 
Thomas,  4  C.  A  P.  284  ;  7  Pick.  100,  per  Parker,  C.  J.  In  Browne  v.  Murray,  Ry.  & 
M.  254,  Lord  C  J.  Abbott  gave  the  plaintiff  his  election,  after  proving  the  general 
issue,  either  to  proceed  immediately  with  all  his  proof  to  rebut  the  anticipated  defence, 
or  to  I'eserve  such  proof  till  the  defendant  had  closed  his  own  evidence  ;  only  refusing 
him  the  privilege  of  dividing  his  case  into  halves,  giving  part  in  the  first  instance,  and 
the  residue  after  the  defendant's  case  was  proved. 

*  Fowler  v.  Coster,  1  Moo.  &  M.  248,  per  Lord  Tenterden.  And  see  the  reporter's 
note  on  that  case,  in  1  Moo.  &  M.  278-281.  The  dictum  of  the  learned  judge,  in 
Brooks  V.  Barrett,  7  Pick.  100,  is  not  supposed  to  militate  with  this  role  ;  but  is  con- 
ceived to  apply  to  cases  where  proof  of  the  note  is  required  of  the  plaintiff.  Sanford  v. 
Hunt,  1  C.  &  P.  118  ;  Goodtitle  v.  Brabam,  4  T.  R.  497. 

{a)  York  «.  Pease,  2  Gray  (Mass.),  Evidence  in  rebuttal  is  not  inadmissible 
282 ;  Holbrook  v.  McBride,  4  Id.  218 ;  because  it  corroborates  the  evidence  in 
Gushing  v.  Billings,  2  Gush.  (Mass.)  158.     chief.    Wright  v.  Foster,  109  Mass.  57. 
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alone  is  pleaded,  and  the  defendant  will,  at  the  trial,  admit  the 
whole  of  the  plaintiffs  case,  he  may  still  have  the  advantage  of 
the  beginning  and  replj.^  So  also  in  trespass  qaar€  clauBum 
f regit,  where  the  defendant  pleads  not  guilty  as  to  the  force  and 
arms  and  whatever  is  against  the  peace,  and  justifies  as  to  the 
residue,  and  the  damages  are  laid  only  in  the  usual  formula  of 
treading  down  the  grass,  and  subverting  the  soil,  the  defendant 
is  permitted  to  begin  and  reply ;  there  being  no  necessity  for  any 
proof  on  the  part  of  the  plaintiflf.^  (a) 

§  76.  Unliquidated  damages.  The  difficulty  in  determining  this 
point  exists  chiefly  in  those  cases,  where  the  action  is  for  unliquir 
dated  damages,  and  the  defendant  has  met  the  whole  case  with  an 
affirmative  plea.  In  these  actions  the  practice  has  been  various 
in  England ;  but  it  has  at  length  been  settled  by  a  rule,  by  the 
fifteen  judges,  that  the  plaintiff  shall  begin  in  all  actions  for 
personal  injuries,  libel,  and  slander,  though  the  general  issue  may 
not  be  pleaded,  and  the  affirmative  be  on  the  defendant.^  In 
actions  upon  contract,  it  was,  until  recently,  an  open  question  of 
practice ;  having  been  sometimes  treated  as  a  matter  of  right  in 
the  party,  and  at  other  times  regarded  as  resting  in  the  discretion 
of  the  judge,  under  all  the  circumstances  of  the  case.^  But  it  is 
now  settled,  in  accordance  with  the  rule  adopted  in  other  actions.^ 
In  this  country  it  is  generally  deemed  a  matter  of  discretion,  to 
be  ordered  by  the  judge  at  the  trial,  as  he  may  think  most  con- 
ducive to  the  administration  of  justice ;  but  the  weight  of  authority, 

1  Tucker  v.  Tucker,  1  Moo.  &  BL  536 ;  Fowler  v.  Coster,  Id.  241 ;  Doe  v.  Barnes, 
iJA.k  Rob.  386 ;  Doe  v.  Smart,  Id.  476 ;  Fish  v.  Trarers,  3  C.  &  P.  578 ;  Comstock 
V.  Hadlvme,  8  Conn.  261 ;  Lacon  v.  Higgins,  3  Stark.  178  ;  Corbett  v.  Corbett, 
8  Campb.  368 ;  Homan  v.  Thompson,  6  C.  &  P.  717  ;  Smart  v.  Rayner,  Id.  721 ; 
Hills  V.  Oddy,  Id.  728  ;  Scott  v.  Hull,  8  Conn.  296.     But  see  infra,  §  76,  n.  4. 

*  Hodges  V,  Holder,  3  Campb.  366  ;  Jackson  v.  Hesketh,  2  Stark.  518  ;  Pearson  v. 
Coles,  1  M.  &  Rob.  206 ;  Davis  v.  Mason,  4  Pick.  156  ;  I/eech  v.  Armitage,  2 
Ball.  125. 

s  Carter  v,  Jones,  6  C.  &  P.  64. 

«  Bedell  v.  Russell,  Ry.  &  M.  298 ;  Fowler  v.  Coster,  1  M.  ^  M.  241 ;  Revett  v. 
Braham,  4  T.  R.  497  ;  Hare  v.  Munn,  1  M.  &  M.  241,  n.  ;  Scott  v,  Hull,  8  Conn.  296  ; 
Burrell  v.  Nicholson,  6  C.  ft  P.  202  ;  1  Moo.  &  R.  804,  306 ;  Hoggett  v,  Ezley,  9  G. 
&  P.  324.    See  also  3  Chitty,  Gen.  Practice,  872-877. 

A  Meicer  v.  Whall,  9  Jur.  576  ;  5  Q.  B.  447. 

(a)  Where  a  defendant  under  a  rule  of  showing  that  the  plaintiff  had  no  title  to 
court  filed  an  admission  of  the  plaintifTs  the  note  sued  on.  Spanlding  v.  Hood,  8 
prima  facie  case,  in  order  to  obtain  the  Id.  602.  An  auditor  s  report  in  favor  of 
right  to  open  and  close,  he  was  held  not  to  the  plaintiff  will  not  give  tne  defendant  the 
be  thereby  estopped  from  setting  up  in  right  to  open  and  close.  Snow  v.  Batch- 
defence  the  statute  of  limitations  (Emmons  elder,  Id.  513.  Cf.  Washington  Ice  Ca  v. 
V.  Haywaid,  11  Gush.  Mass.  48);  nor  from  Webster,  68  Me.  449. 


108 


LAW  OF  EVIDENCE. 


[part  n. 


as  well  as  the  analogies  of  the  law,  seem  to  be  in  favor  of  giving 
the  opening  and  closing  of  the  cause  to  the  plaintiff,  wherever  the 
damages  are  in  dispute,  unliquidated,  and  to  be  settled  by  the  jury 
upon  such  evidence  as  may  be  adduced,  and  not  by  computation 
alone.^  (a) 

^  Such  wu  the  course  in  Toanff  v.  Bairner,  1  Esp.  108»  which  was  assumpsit  for 
work,  and  a  plea  in  abatement  for  the  non-joinder  of  other  defendants,  b.  p.,  Robey  v. 
Howard,  2  Stark,  565  ;  s.  p.,  Stansfeld  v.  Levy,  8  Stark.  8;  Laconr.  Hixgins,  8  Stark. 
178,  where,  in  assumpsit  for  goods,  oorerture  of  the  defendant  was  the  sole  plea  ;  Hare 
V.  Munn,  1  M.  &  M.  241,  n.,  which  was  assumpsit  for  money  lent,  with  a  plea  in  abate- 
ment for  the  non-joinder  of  other  defendants  ;  6.  p.,  Morris  v.  Lotan,  1  Moo.  k  R.  283  ; 
Wood  V.  Pringle,  Id.  217,  which  was  an  action  for  a  libel,  with  sereral  special  pleas  of 
justification  as  to  part,  but  no  general  issue  ;  and,  as  to  the  parts  not  justified,  judg- 
ment was  suffered  Dy  default  See  ace.  Gomstock  v.  Hadlymc,  8  Conn.  261 ;  Aver  v. 
Austin,  6  Pick.  225  ;  Hos^tt  v.  £xley.  9  C.  &  P.  324  ;  s.  c.  2  Moo.  &R.  251.  On  the 
other  hand  are  Cooper  v.  Wakley,  3  C.  &  P.  474 ;  s.  c.  1  M.  &  M.  248,  which  was  a  case 
for  a  libel,  with  pleas  in  justification,  and  no  general  issue  ;  but  this  is  plainly  contra- 
dicted by  the  subsenuent  case  of  Wood  v.  Pnngle,  and  has  since  been  overruled  in 
Mercer  v.  Whall ;  Cotton  v.  James,  1  M.  &  M.  278  ;  s.  c.  3  C.  &  P.  505,  which  was 
trespass  for  entering  the  plaintiff's  house,  and  taking  his  goods  with  a  plea  of  iustifica- 
tion  under  a  commission  of  bankruptcy  ;  but  this  also  is  expressly  contraaicted  in 
Morris  v.  Lotan  ;  Bedell  v.  Russell,  Ky.  i  M.  293,  which  was  trespass  of  assault  and 
battery,  and  battery,  and  for  shooting  the  plaintiff^  to  which  a  justification  was 
pleaded  ;  where  Best,  J.,  reluctantly  yielded  to  the  supposed  authority  of  Hodges  v. 
Holder,  3  Campb.  866,  and  Jackson  v.  Hesketh,  2  Stark.  518 ;  in  neither  of  wLich, 
however,  were  the  damages  controverted  ;  Fish  v.  Travers,  3  C.  &  P.  578,  decided  by 
Best,  J.,  on  the  authority  of  Cooper  v.  Wakley,  aud  Cotton  v.  James  ;  Burrell  v.  I?ich- 
olson,  6  Car.  &  P.  202,  which  was  trespass  for  taking  the  plaintiff's  goods  in  his  house,' 
and  detaining  them  one  hour,  which  the  d^ffendant  justified  as  a  distress  for  parish  rates  ; 
and  the  only  issue  was,  whether  the  house  was  within  the  j)arish  or  not.  But  here, 
also,  the  damages  were  not  in  dispute,  and  seem  to  have  been  regarded  as  merely  nom- 
inal. See  also  Scott  v.  Hull,  8  Conn.  296.  In  Norris  v.  Ins.  Co.  of  North  America,  3 
Yeates,  84,  which  was  covenant  on  a  policy  of  insurance,  to  which  performance  was 
pleaded,  the  damages  were  not  then  in  aispute,  the  i)arties  having  provisionally  agreed 
upon  a  mode  of  liquidation.  But  in  England  the  entire  subject  has  recently  undergone 
a  review,  and  the  rule  has  been  established,  as  applicable  to  all  personal  actions,  that 
the  plaintiff  shall  begin,  wherever  he  goes  for  substantial  damages  not  already  ascer- 


(a)  In  Page  v.  Osgood,  2  Gray  (Mass.), 
260,  the  question  arose,  who  should  have 
the  opening  and  close  to  the  jury,  the 
defendant  admitting  the  plaintiff's  cause 
of  action,  and  the  only  issue  heing  on  the 
defendant's  declaration  in  set-off ;  which 
demand  in  set-off  the  statute  provides 
"  shall  be  tried  in  like  manner  as  if  it  had 
been  set  forth  in  an  action  brought  by 
him,"  and  there  being  a  uniform  rule  of 
court  giving  the  right  of  opening  and 
closinff  in  aU  cases  to  the  plaintiff.  The 
court  neld  that  there  was  no  reason  for 
departing  from  the  rule,  which  had  been 
found  to  be  of  great  practical  convenience, 
and  overruled  the  exceptions,  thus  sus- 
taining the  plaintiff's  right  in  such  a  case 
to  6pen  and  close.  It  seems  to  have  been 
considered,  in  some  of  the  American 
States,  that  in  actions  like  slander,  where 
the  defendant  admits  the  speakinj^  of  the 
words,  and  offers  evidence  in  justmcation. 


or  even  in  mitigation  of  damages,  he  is 
entitled  to  open  the  case.  Gaul  v.  Flem- 
ing, 10  Ind.  258.  But  that  proposition  is 
certainly  not  maintainable,  since  the  plain- 
tiff is  still  entitled  to  give  evidence  of. 
facts  showing  special  malice,  in  aggrava- 
tion of  damages,  and  to  open  the  case 
generally  upon  the  question  of  damages. 
The  English  form  of  expression  upon  this 
point  will  go  far  to  indicate  the  precise 
mquiry  upon  which  the  riffht  should  turn. 
The  inquiiT  there  is,  which  party  luis  the 
right  **  to  becin  "  ?  And  that  will  deter- 
mine where  tne  right  to  close  rests.  The 
party  first  required  to  give  proof  has  the 
opening  and  the  ^neral  close ;  the  other 

Sarty  being  required  to  give  all  his  evi- 
ence,  both  in  reply  to  plaintiffs  case 
and  support  of  his  own,  at  one  time, 
leaving  the  general  reply  to  the  other 
party. 
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§  77.  In  proceedings  not  at  common  law.  Where  the  proceed- 
ings are  not  according  to  the  course  of  the  common  law,  and 
where,  consequently,  the  onus  prohandi  is  not  technically  pre- 
sented, the  courts  adopt  the  same  principles  which  govern  in 
proceedings  at  common  law.  Thus,  in  the  probate  of  a  wUly  as 
the  real  question  is,  whether  there  is  a  valid  will  or  not,  the 
executor  is  considered  as  holding  the  affirmative ;  and  therefore 
he  opens  and  closes  the  case,  in  whatever  state  or  condition  it 
may  be,  and  whether  the  question  of  sanity  is  or  is  not  raised.^ 

tained.  Mercer  «.  Wball,  9  Jiir.  576  ;  5  Q.  B.  447.  In  this  case  Lord  Denman,  C.  J., 
in  delivering  the  judgment  of  the  court,  expressed  his  opinion  as  follows:  "The 
natural  course  would  seem  to  be,  that  the  plaintiff  should  bring  his  own  cause 
of  complaint  before  the  court  and  jury,  in  ever^  case  where  he  has  anything  to 
prove  either  as  to  the  facts  necessary  for  his  obtaining  a  verdict,  or  as  to  the  amount 
of  damage  to  which  lie  conceives  the  proof  of  such  facts  may  entitle  him.  The  law, 
however,  has  by  some  been  supposed  to  differ  from  this  course,  and  to  require  that  the 
defendant,  by  aidmittiog  the  cause  of  action  stated  on  the  record,  and  pleading  only 
some  affirmative  fact,  which,  if  proved,  will  defeat  the  plaintiff's  action,  may  entitle 
himself  to  open  the  proceeding  at  the  trial,  anticipacinff  the  plaintiff's  statement  of  his 
injury,  disparaging  him  and  his  ground  of  complaint,  onering  or  not  offering,  at  his  own 
option,  any  proof  of  his  defensive  allegation,  and,  if  he  offers  that  proof,  adapting  it  not 
to  the  plaintiffs  case  as  established,  but  to  that  which  he  chooses  to  represent  that  the 
plaintiff's  case  will  be.  It  appears  expedient  that  the  plaintiff  should  begin,  in  order 
that  the  judge,  the  jury,  and  the  defendant  himself  should  know  precisely  how  the 
claim  is  shaped.  This  disclosure  may  convince  the  defendant  that  the  defence  which 
he  has  pleaded  cannot  be  established.  On  hearing  the  extent  of  the  demand,  the 
defendant  may  be  induced  at  once  to  submit  to  it  rather  than  persevere.  Thus  the 
affair  reaches  its  natural  and  best  conclusion.  If  this  does  not  occur,  the  plaintiff,  by 
bringing  forward  his  esse,  points  his  attention  to  the  proper  object  of  the  trial,  and 
enaUes  the  defendant  to  meet  it  with  a  full  understanding  of  its  nature  and  character. 
If  it  were  a  presumption  of  law,  or  if  experience  prove  that  the  plaintiff's  evidence 
must  always  occupy  many  hours,  and  that  the  defendant's  could  not  last  more  than  as 
many  minutes,  some  advantage  would  be  secured  by  postponing  the  plaintiffs  case  to 
that  of  the  defendant.  But,  first,  the  direct  contrary  in  both  instances  may  be  true  ; 
and,  secondly,  the  time  would  onlv  be  saved  by  stopping  the  cause  for  the  purpose  of 
t^iug  the  verdict  at  the  close  of  the  defendant's  proofs,  if  that  verdict  were  in  favor  of 
the  defendant.  This  has  never  been  done  or  proposed  ;  if  it  were  suggested,  the  jury 
would  be  likely  to  say,  on  most  occasions,  that  they  could  not  form  a  satisfactory 
opinion  on  the  effect  of  the  defendant's  proofs  till  they  had  heard  the  grievance  on 
which  the  plaintiff  founds  his  action.  In  no  other  case  can  any  practical  advantage  be 
suggested  as  arising  from  this  method  of  proceeding.  Of  the  disadvantages  that  may 
result  from  it,  one  is  the  strong  temptation  to  a  defendant  to  abuse  theprivilege.  If  he 
well  knows  that  the  case  can  oe  proved  against  him,  there  mav  be  skilful  management 
in  confessing  it  bv  his  plea,  and  affirming  something  by  way  of  defence  which  he  knows 
to  be  untrue,  for  the  mere  purpose  of  beginning. "  See  9  Jur.  578  ;  5  Q.  B.  458.  Ordina- 
rily speaking,  the  decision  of  the  judge,  at  Nisi  Prius,  on  a  matter  resting  in  his  discre- 
tion, IS  not  subject  to  revision  in  any  other  court.  But  in  Huckman  v.  Femie,  5  M.  &  W. 
505,  the  court  observed  that,  though  they  might  not  interfere  in  a  very  doubtful  cose, 
yet  if  the  decision  of  the  judge  **  were  clearly  and  manifestly  wrong,"  they  would  inter- 
fere to  set  it  right  In  a  subsequent  case,  however,  it  is  said  that,  instead  of  "  were 
clearly  and  manifestly  wrong,"  the  language  actually  used  by  the  court  was,  **  did  clear 
and  manifest  wrong ;  meaning  that  it  was  not  sufficient'to  show  merely  that  the  wrong 
party  had  begun,  but  that  some  injustice  had  been  done  in  consequence.  See  Edwards 
V,  Matthews,  11  Jur.  898.     See  also  Qeach  v.  Ingall,  9  Jur.  691 ;  14  M.  &  W.  95. 

^  Buckminster  v.  Perry,  4  Mass.  593 ;  Brooks  v.  Barrett,  7  Pick.  94  ;  Comstock  «. 
Hadlyme,  8  Conn.  254 ;  Ware  v.  Ware,  8  Greenl.  42 ;  Hubbard  v.  Hubbard,  6 
Mass.  897. 
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§  78.  Negative  allegations.  To  this  general  rule,  that  the  bur- 
den of  proof  is  on  the  party  holding  the  affirmatiye,  there  are 
some  exceptionsy  in  which  the  proposition,  though  negative  in  its 
terms,  must  be  proved  by  the  party  who  states  it.  One  class  of 
these  exceptions  will  be  found  to  include  those  cases  in  which 
the  plaintiff  grounds  his  right  of  action  upon  a  negative  allegation, 
and  where,  of  course,  the  establishment  of  this  negative  is  an 
essential  element  in  his  case;  ^  (a)  as,  for  example,  in  an  action  for 
having  prosecuted  the  plaintiff  maliciously  and  without  probable 
cause.  Here,  the  want  of  probable  cause  must  be  made  out  l^ 
the  plaintiff,  by  some  aflSrmative  proof,  though  the  proposition  be 
negative  in  its  terms.^  So,  in  an  action  by  husband  and  wife,  on 
a  promissory  note  made  to  the  wife  after  marriage,  if  the  defend- 
ant denies  that  she  is  the  meritorious  cause  of  action,  the  burden 
of  proving  this  negative  is  on  him.^  So,  in  a  prosecution  for  a 
penalty  given  by  statute,  if  the  statute,  in  describing  the  offence, 
contains  negative  matter,  the  count  must  contain  such  negative 
allegation,  and  it  must  be  supported  by  prima  facie  proof.  Such 
is  the  case  in  prosecutions  for  penalties  given  by  statutes,  for 
coursing  deer  in  enclosed  grounds,  not  having  the  consent  of  the 
owner;*  or  for  cutting  trees  on  lands  not  the  party's  own,  or 
taking  other  property,  not  having  the  consent  of  the  owner ;  *  or 
for  selling,  as  a  peddler,  goods  not  of  the  produce  or  manufacture 
of  the  country;®  or  for  neglecting  to  prove  a  will,  without  just 
excuse  made  and  accepted  by  the  Judge  of  Probate  therefor.^ 
In  these,  and  the  like  cases,  it  is  obvious,  that  plenary  proof  on 

1  1  aiitty  on  PL  206  ;  Spieres  v,  Parker,  1  T.  R.  141  ;  Rex  «.  Pratten,  6  T.  R.  659  ; 
Holmes  v.  Love,  8  B.  &  C.  242 ;  Lane  v.  Crombie,  12  Pick.  177  ;  Hairey  v.  Towers,  15 
Jur.  544  ;  4  Eng.  l^w  and  Eq.  Rep.  581. 

s  Parcell  v.  M'Namara,  1  Campb.  199  ;  8.  0.  9  East,  861  ;  Ulmer  «.  Leland,  1 
GreenL  135  ;  Gibson  v.  Waterhonse,  4  Greenl.  226. 

«  Philliskirk  v.  Pluckwell,  2  M.  k  S.  895  ;  per  Bayley,  J. 

^  Rex  V.  Rogers,  2  Caropb.  654  ;  Rex  v.  Jarvis,  1  East,  648,  n. 

ft  Little  V,  Thompson,  2  Greenl.  228  ;  Rex  v.  Hazy  ei  a/.,  2  0.  &  P.  458. 

*  Commonwealth  v.  Samuel,  2  Pick.  108. 

"^  Smith  V,  Moore,  6  Greenl.  274.  See  other  examples  in  Commonwealth  «.  Max- 
weU,  2  Pick.  189  ;  1  East,  P.  C.  166,  §  15 ;  Williams  v.  Hineham  and  Quincy  Turn- 
pike  Co.,  4  Pick.  341  ;  Rex  v.  Stone,  1  East,  689  ;  Rex  v.  Burdett,  4  B.  &  Aid.  95, 
140  ;  Rex  v.  Turner,  6  M.  &  S.  206  ;  Woodbury  v,  Frink,  14  lU.  279. 


(a)  Nash  v.  Hall,  4  Ind.  444.  Mr. 
Taylor,  Ev.  §  889,  states  as  an  exception, 
that  where  the  affirmative  is  supported 
by  a  disputable  presumption  of  law,  the 
party  supporting  the  negative  must  call 
witnesses,  in  the  first  instance,  to  over- 
come this  presumption.    Williams  v.  E« 


India  Co.,  8  East,  192,  and  also,  as  an- 
other exception  (§  847),  that  where  the 
subject-matter  of  the  allegation  was  pe- 
culiarly within  the  knowledge  of  one  of 
the  parties,  that  party  must  prove  its 
entry.  Dickson  v,  Evans,  6  T.  R.  67.  But 
see  Elkin  v.  Janson,  18  M.  &  W.  662. 
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the  part  of  the  affirmant  can  hardly  be  expected ;  and,  therefore, 
it  is  considered  sufficient  if  he  offer  such  evidence  as,  in  the 
absence  of  counter  testimony,  would  afford  ground  for  presuming 
4liat  the  allegation  is  true.  Thus,  in  an  action  on  an  agreement 
to  pay  XlOO,  if  the  plaintiff  would  not  send  herrings  for  one  year 
to  the  London  market,  and,  in  particular,  to  the  house  of  J.  &  A. 
Millar,  proof  that  he  sent  none  to  that  house  was  held  sufficient 
to  entitle  him  to  recover,  in  the  absence  of  opposing  testimony.^ 
And  generally,  where  a  party  seeks,  from  extrinsic  circumstances, 
to  give  effect  to  an  instrument  which,  on  its  face,  it  would  not 
have,  it  is  incumbent  on  him  to  prove  those  circumstances,  though 
involving  the  proof  of  a  negative ;  for,  in  the  absence  of  extrinsic 
proof,  the  instrument  must  have  its  natural  operation,  and  no 
other.  Therefore,  where  real  estate  was  devised  for  life  with 
power  of  appointment  by  will,  and  the  devisee  made  his  will, 
devising  all  his  lands,  but  without  mention  of  or  reference  to  the 
power,  it  was  held  no  execution  of  the  power,  imless  it  should 
appear  tiiat  he  had  no  other  lands ;  and  that  the  burden  of  show- 
ing this  negative  was  upon  the  party  claiming  under  the  will  as 
an  appointment.^ 

§  79.  Negative  aUegatione.  But  where  the  subject-matter  of  a 
negative  averment  lies  peculiarly  within  the  knowledge  of  the 
other  party,  the  averment  is  taken  as  true,  imless  disproved  by 
that  party.  Such  is  the  case  in  civil  or  criminal  prosecutions  for 
a  penalty  for  doing  an  act  which  the  statutes  do  not  permit  to  be 
done  by  any  persons,  except  those  who  are  duly  licensed  therefor ; 
as,  for  selling  liquors,  exercising  a  trade  or  profession,  and  the 
like.  Here  the  party,  if  licensed,  can  immediately  show  it,  with- 
out the  least  inconvenience;  whereas,  if  proof  of  the  negative 
were  required,  the  inconvenience  would  be  very  great.*  (a) 

1  Calder  «.  Rutherford,  8  Brod.  &  Bing.  802,  &  o.  7  Moore,  158. 

'  Doe  V.  Johnson,  7  Man.  &  Gr.  1047. 

*  Rex  V.  Tamer,  5  M.  &  S.  206 ;  Smyth  «.  Jefferies,  9  Price,  257 ;  Sheldon  v. 
Clark,  1  Johns.  513;  United  States  v.  fiayward,  2  Gall.  485;  Geuing  v.  State, 
1  McCordy  578  ;  Commonwealth  v.  Kimball,  7  Met  804  ;  Harrison's  Case,  Paley  on 
Conv.  45,  n.  ;  Apothecaries'  Co.  v.  Bentley,  Ry.  &  M.  159 ;  HaskiU  v.  Common- 
wealth, 8  B.  Monr.  842 ;  State  v.  Morrison,  8  Dey.  299 ;  State  v.  Crowell,  11  ShepL 
171 ;  Shearer  v.  Stete,  7  Blackf.  99.  By  a  statute  of  Massachusetts,  1844,  c.  102, 
the  burden  of  proving  a  license  for  the  sale  of  liquors  is  expressly  deyolyed  on 
the  person  selling,  in  all  prosecutions  for  selling  liquors  without  a  license. 

(a)  Loyell «.  Payne,  80  La.  An.  Pt.  I.     CmUra^  State  v.  Evans,  5  Jones  (N.  C), 
511 ;  Great  Western  R.  R.  Co.  «.  Bacon,     L.  250. 
80I1L  347  ;  Wheat  v.  Stete,  6  Wis.  455.         By  statute  in  Massachusetts,  in  all 
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§  80.  Negative  allegations.  So,  where  the  negative  allegation 
involves  a  charge  of  criminal  neglect  of  duty^  whether  official  or 
otherwise ;  or  fraud ;  or  the  wrongful  violation  of  actual  lawful 
possession  of  property;  the  party  making  the  allegation  must 
prove  it;  for  in  these  cases  the  presumption  of  law,  which  is 
always  in  favor  of  innocence  and  quiet  possession,  is  in  favor  of 
the  party  charged,  (a)  Thus,  in  an  information  against  Lord 
Halifax,  for  refusing  to  deliver  up  the  rolls  of  the  Auditor  of  the 
Exchequer,  in  violation  of  his  duty,  the  prosecutor  was  required 
to  prove  the  negative.  So,  where  one  in  office  was  charged  with 
not  having  taken  the  sacrament  within  a  year ;  and  where  a  sea- 
man was  charged  with  having  quitted  the  ship,  without  the  leave 
in  writing  required  by  statute ;  and  where  a  shipper  was  charged 
with  having  shipped  goods  dangerously  combustible  on  board  the 
plaintiff's  ship,  without  giving  notice  of  their  nature  to  any  officer 

criminal  prosecutions  in  which  the  de-  denoe  that  the  defendant  was  not  licensed, 
fendant  relies  for  his  justification  upon  See  po9t^  vol.  iii.  §  24  and  n.  In  Com.  «. 
any  Ucense,  appointment,  or  authority,  he  Kimball,  7  Met.  (Mass.)  304,  the  court 
shall  prove  the  same,  and  untU  such  proof  held,  in  a  similar  indictment,  that  the 
the  presumption  shall  be  that  he  is  not  so  docket  and  minutes  of  the  county  corn- 
authorized.  Pub.  Stat  c.  214,  §  12.  tuissioners,  before  their  records  are  made 
Upon  a  complaint,  however,  for  car-  up,  are  competent  evidence,  and  if  no 
Tying  intoxicating  liquor  into  a  town,  license  to  the  defendant  appears  on  such 
having  reason  to  believe  that  it  was  to  be  docket  or  minutes  (the  county  commis- 
Bold  there  in  violation  of  law  (which  is  a  sioners  being  the  sole  authority  to  grant 
statutory  crime  in  Massachusetts),  the  licenses),  it  is  prima  fade  evidence  that 
defendant  need  not  prove  that  the  town  the  defendant  was  not  licensed, 
into  which  the  liquor  was  carried  had  It  has  been  decided  that  the  provisiona 
authorized  the  side  of  liquors.  But  the  of  the  Massachusetts  act  of  1844,  c.  102, 
government  must  prove  that  a  sale  in  that  do  not  apply  to  indictments  under  the  law 
town  would  be  illegal,  as  part  of  its  case,  of  1855,  c.  405,  which  enacts  that  all 
Com.  V.  Babcock,  110  Mass.  107.  But  if  buildings,  &c.,  used  for  the  illegal  sale  or 
the  indictment  is  for  keeping  liquors  for  keeping  of  intoxicating  liquors,  shaU  be 
sale,  the  defendant  must  prove  that  the  deemed  common  nuisances  ;  an  act  of  the 
town  has  authorized  the  sale.  Com.  v.  same  year  (Acts  1855,  c.  215),  making 
Curran,  119  Mass.  206 ;  Com.  v.  Dean,  any  sale  or  keeping  for  sale,  within  the 
110  Mass.  357;  Com.  v.  Leo,  Id.  414.  State,  of  intoxicating  liquors  unle{«  in  the 
The  government  may,  however,  prove  that  original  packages,  oc.,  without  authority^ 
the  sale  is  without  license  by  indirect  an  unlawful  and  criminal  act.  This  was 
evidence,  «.  ^.,  the  admissions  of  the  de-  decided  in  Com.  «.  Lahy,  8  Gray  (Mass.), 
fendant,  the  situation  of  the  liquors,  any  459. 

circumstances  of  concealment.     Com.   v.         In  civil  cases  it  has  been  held  that,  to 

Locke,  114  Mass.  288.    See  also  Com.  v.  recover  the  price  of  liquor  sold,  the  plain- 

Thurlow,    24    Pick.    (Mass.)    374,    881,  tiff  must  show  that  he  was  licensed  to  sell, 

which  was  an  indictment  against  the  de-  Bliss  v.  Brainard,  41  N.  H.  256  ;  Solo- 

fendant  for  presuming  to  be  a  retailer  ot  mon  v,  Dreschler,  4  Minn.  278  ;  Eane  v, 

spirituous  liquors  without  a  license  there-  Johnston,  9  Bosw.  (N.  Y.)  154. 
for.     In  this  case  the  court  did  not  decide         But,  in  other  States,  that  the  burden  oi 

the  general  question,  saying  that  "cases  .proving  the  sale  to  be  illeaal  is  on  the 

maybe  affected  by  special  circumstances,  aefendant.    Wilson  v.  Melvin,  13  Gray 

giving  rise  to  distinctions  applicable  to  (Mass.),   73  ;  Craig  v.  Proctor,  6  B.  L 

them  to  be  considered  as  thev  arise,"  but  547. 

held  under  that  indictment  that  the  gov-  (a)  Kline   v.   Baker,   106  Mass.    61 ; 

emment  must  produce  prima  facie  evi-  Phelps  v.  Cutler,  4  Gray  (Mas8.X  139. 
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on  board,  whereby  the  ship  was  burned  and  lost;  in  each  of 
these  cases,  the  party  alleging  the  negative  was  required  to  prove 
it.^  So,  where  the  defence  to  an  action  on  a  policy  of  insurance 
was,  that  the  plaintiff  improperly  concealed  from  the  underwriter 
certain  facts  and  information  which  he  then  already  knew  and 
had  received,  it  was  held  that  the  defendant  was  bound  to  give 
some  evidence  of  the  non-communication.^  So,  where  the  goods 
of  the  plaintiff  are  seized  and  taken  out  of  his  possession,  though 
for  an  alleged  forfeiture  under  the  revenue  laws,  the  seizure  is 
presumed  unlawful  until  proved  otherwise.* 

§  81.  Infancy,  insanity,  death,  negligence,  failure  of  conBideration. 
So,  where  ivfancy  is  alleged  ;*  or,  where  one  bom  in  lawful  wed- 
lock is  alleged  to  be  illegitimate,  the  parents  not  being  separated 
by  a  sentence  of  divorce ;  ^  or,  where  insanity  is  alleged ;  ^  or,  a 
person  once  living  is  alleged  to  be  dead,  the  presumption  of  life 
not  being  yet  worn  out  by  lapse  of  time ;  ^  or,  where  nonfeasance 
or  negligence  is  alleged,  in  an  action  on  contract ;  *  or,  where  the 
want  of  a  due  stamp  is  alleged,  there  being  faint  traces  of  a  stamp 
of  some  kind  ;^  or,  where  a  failure  of  consideration  is  set  up  by 
the  plaintiff,  in  an  action  to  recover  the  money  paid ;  ^^  or,  where 
the  action  is  founded  on  a  deficiency  in  the  quantity  of  land  sold. 


1  United  States  v.  Hayward,  2  GalL  498  ;  HartweU  v.  Root,  19  Johna.  845 ;  Bu]L 
N.  P.  [298] ;  Rez  v.  Hawkins,  10  East,  211 ;  Frontine  v.  Frost,  8  B.  &  P.  802 ; 
WiUiams  v.  £.  India  Co.,  8  East,  192.  See  also  Commonwealth  v.  Stow,  1  Mass.  54 ; 
Eyans  «.  Birch,  8  Campb.  10. 

s  Elkin  V.  Janson,  18  M.  &  W.  655. 

*  Aitcheson  v.  Madock,  Peake's  Cas.  162.  An  exception  to  this  rale  is  admitted  in 
Chancery  in  the  case  of  attorney  and  client ;  it  being  a  rule  there,  that  if  the  attorney, 
retaining  the  connection,  contracts  with  his  client,  he  is  subject  to  the  burden  of 

J  roving  that  no  advantage  has  been  taken  of  the  situation  of  the  latter.     1  Story,  Eq. 
or.  §  811 ;  Qibson  v.  Jeyes,  6  Yes.  278  ;  Cane  v.  Ld.  AUen,  2  Dow,  289,  294,  299. 

*  Borthwick  v.  Carrotbers,  1  T.  R.  648. 

*  Case  of  the  Banbury  Peerage,  2  Selw.  N.  P.  (by  Wheaton)  558 ;  Morris  v.  Davies, 
8  C.  IE  P.  215,  427. 

*  Attorney-General  v,  Parnther,  8  Bro.  C.  C.  441,  448,  per  Lord  Thnrlow ;  cited 
with  approbation  in  White  v.  Wilson,  18  Yes.  87,  88 ;  Hoge  v.  Fisher,  1  Pet.  C.  C. 
168. 

'  Throgmorton  v.  Walton,  2  Roll  461 ;  Wilson  v.  Hodges,  2  East,  818 ;  fupm, 

»  Crowley  v.  Page,  7  C.  &  P.  790 ;  Smith  v,  Davies,  Id.  807 ;  Clarke  v.  Spence,  10 
Watts,  885 ;  Story  on  Bailm.  |§  454,  457,  n.  (8d  ed.) ;  Brind  v.  Dale,  8  C.  &  P.  207. 
See  further,  as  to  the  riffht  to  begin,  and,  of  course,  the  burden  of  proof,  Pontifex  v. 
Jollv,  9  C.  &  P.  202  ;  Harnett  v.  Johnson,  Id.  206  ;  Aston  v.  Perkes,  Id.  281 ;  Osbom 
V.  Thompson,  Id.  887  ;  Bingham  v,  Stanley,  Id.  874  ;  Lambert  v.  Hale,  Id.  506;  Lees 
v.  Hoffstadt,  Id.  599;  Chapman  v.  Emden,  Id.  712;  Doe  v.  Bowlands,  Id.  784; 
Bidgway  v,  Ewbank,  2  Moa  &  R.  217 ;  Hudson  v.  Brown,  8  C.  IE  P.  774  ;  Soward  v, 
Leggett,  7  C.  fr  P.  618 ;  Bowles  v,  Keale,  Id.  262 ;  Richardson  v.  Fell,  4  DowL  10 ; 
Bilk  V.  Hnmphery,  7  C.  IE  P.  14. 

*  Doe  9.  Coombs,  8  Q.  B.  687.  ^  Treat  v.  Orono,  18  ShepL  217. 

TOU  X.  8 
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and  the  defendant  alleges,  in  a  special  plea,  that  there  was  no 
deficiency ;  ^  the  burden  of  proof  is  on  the  party  making  the  alle- 
gation, notwithstanding  its  negative  character,  (a) 

^  McCrea  v.  Manhall,  1  La.  An.  29. 

(a)  The  role  as  to  the  burden  of  proof  when  the  circnmstances  are  all  in,  on  the 

where  iilsanity  is  alleged  has  undergone  one  side  goine  to  show  a  want  of  adequate 

much  discussion  in  the  more  recent  esses,  capacity,  on  uie  other  side  going  to  show 

and  the  cases  again  hare  been  collated  and  nsual  intelligence,  the  burden  rests,  where 

analyzed  in  numerous  text-books  and  law  it  was  in  the  beginning,  upon  the  gorem- 

magazines.     There  is  an   acknowledged  ment  to  prove  the  oase  beyond  reasonable 

conflict  in  the  decisions  on  this  subject,  doubt."    See  also  Com.  v.  Heath,  11  Gray 

and  authorities  may  be  found  for  both  (Mass.),  303 ;  State  v.  Wilner,  40  Wis. 

sides  of  the  various  rules  that  have  been  804  ;  State  v.  Pike,  49  N.  H.  899  ;  State 

laid  down  by  various  courts.    Theouestion  v,  Jones,  50  "N.  H.  370.    And  this  per- 

arises  most  frequently  in  one  of  three  haps  is  the  prevailing  opinion.    People  9. 

forms.     1.  In  a  criminal  trial,  where  the  Garbutt,  17  Mich.  9  ;  State  v,  Crawford, 

defence  is  insanity.     2.  On  the  probate  of  11  Kan.  82.     But  it  does  not  seem  to  be 

a  will.     3.  When  the  defence  oi  insanity  accepted  in  New  York  (Flansgan  v.  Peo* 

is  interposed  in  an  action  on  a  contract.  pie,  62  N.  Y.  467),  where  it  is  said  to  be 

Closely  connected  with  this  question  is  still  an  open  question  what  amount  of 

the  question,  what  Ib  the  true  meaning  of  proof  is  requisite  to  prove  insanity.    CL 

the  maxim,  every  man  is  presumed  to  be  People  v.  Brotherton,  75  N.  Y.  160. 

sane  ?  (o)  In  Pennsylvania  and  other  States,  it 

1.  In   criminal    cases   there  are   two  is  held  that  insanity  must  be  proved  by  the 

widely  adopted  views  :  —  prisoner  by  a  preponderance  of  evidence, 

(a)  In   Massachusetts,  it  is  held  that  and  it  ib  not  sufficient  for  him  to  raise  a 

the  burden  of  proof  of  the  prisoner's  san-  doubt.    Lynch  «.  Com.,  77  Pa.  St.  205  ; 

ity  is  upon  the  government,  and  that  this  Ortwein  v.  Com.,  76  Pa.  St.  414.     The 

fiaict  must  be  made  out  to  the  satisfaction  cases  on  this  subject  are  very  fully  col- 

of  the  jury  beyond  a  reasonable  doubt  lected  and  stated  in  a  note  to  State  v. 

before  they  can  convict  the  prisoner  of  Crawford,  Sup.  Ct.  Kansas,  28  Am.  L. 

the   crime    with    which   he  is   charged.  Reg.  N.  s.  21.     And  see  also  Wharton, 

Thus,  in  Com.  v.  Eddy,  7  Gray  (Mass.),  Horn.       666  ;  and  for  a  full  citation  of 

583,   which  was   an  indictment  against  the  cases  and  discussion  see  jMwf,  vol.  iii. 

the  defendant  for  the  murder  of  his  wife,  §  5,  notes. 

and  in  which  the  insanity  of  the  defend-  2.  When  a  question  arises,  on  the  pro- 
ant  was  pressed  to  the  jury  as  a  defence,  bate  of  a  will,  whether  the  testator  was  of 
the  court  instructed  the  jury  in  substance  sound  mind,  the  burden  of  proving  that 
that  the  burden  of  proof  was  on  the  gov-  fact  is,  by  the  better  cases,  held  to  rest 
emment  throughout,  and  did  not  shift ;  upon  the  party  propounding  the  vdlL 
although,  so  far  as  the  sanity  of  the  de-  Crowninshield  v.  Crowninshield,  2  Gray 
fendant  was  concerned,  the  burden  was  (Mass.),  524;  Mayo  «.  Jones^  78  I^.  (J. 
sustained  by  the  le^  presumption  that  402. 

all  men  are  sane,  which  presumption  must  8.  Where  insanity  is  relied  on   as  a 

stand  until  rebutted  by  proof  to  the  con-  defence  to  an  action  on  a  contract,  it  is 

tnry,  satisfiictory  to  toe  jury.     Subse-  treated  as  a  plea  in  confession  and  avoid- 

quently  in  Pomeroy's  Case   (117  Mass.  anoe,  and  the  burden  of  proof  is  said  to 

148),  although  it  was  intimated  that  Com.  be  on  the  party  who  all^fes  the  insanity. 

V.   Eddv  was  not  a   binding  authority.  Brown  v.  Brown,  89  Mich.  792.     But  cf. 

but  only  the  opinion  of  three  judges,  Myatt  v.  Walker,  44  DL  485 ;  Weed  v. 

the  court  held  the  following  language  :  Mutual  life  Ins.  Co.,  70  N.  Y.  561 ;  An- 

''The  burden  is  upon  the  government  dersone.  Cramer,  11  W.  Ya.  562;  Jarrett 

to  prove  everything  essential  beyond  rea-  v.  Jarrett,  Id.  584 ;  Titlow  v.  Titlow,  54  Pa. 

sonable  doubt ;  and  that  burden^  so  far  St.  216  ;  Ripley  v.  Babooek,  18  Wis.  425  ; 

as  the  matter  of  insanity  is  concerned,  Walcott  v,  AUeyn,  Milw.  Ec.  R.  (Ir.)  69  ; 

is  (M^narily  satisfactorily  sustained  by  White  v.  Wilson,  18  Yes.  87 ;  Perkins  «. 

the   presumption   that   every  person   oc  Perkins,  89  N.  H.  168. 

sufficient  age  is  of  sound  mind  and  un-  As  to  the  burden  of  proof  when  aii 

deratands.  the  natose  of  his  acts.    But  alibi  is  set  up,  in  Com.  v.  Choate,  105 
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Mass.  452,  it  was  held  that  a  chai^  to  faith.    Monroe  v.  Cooper,  5  Pick.  (Mass,) 

the  jury — that  when  the  defendant  wished  412;  Worcester  Co.  Bank  v.  Dorchester, 

them  to  take  as  an  affirmative  matter  of  &c.  Bank,    10   Cosh.   (Mass.)  488,  491  ; 

fact  proved,  that  he  was  at  a  certain  place  Wyer  v,  Dorchester,  &c.    Bank,  11  Id. 

at  a  certain  time,  the  burden  of  proof  was  52  ;    Bissell  v.  Moi^n,  id.  198  ;   Fabens 

upon  him,  and,  if  he  fiuled  to  sustain  the  v,  Tirrill,  15  Law  Rep.  (May,  1852)  44  ; 

burden,  they  could  not  consider  It  as  a  Perrin  v,  Noyes,  39  Me.  384 ;    Goodman 

fact  proved ;  but  that  the  burden  was  upon  v.  Harvey,  4  Ad.  &  El.  870  ;  Arbouin  v. 

the  government  to  show  the  defendant's  Anderson,    1   Q.  B.   504.     According   to 

presence  at  the  commission  of  the  crime,  recent  decisions,  that  burden  Ib  very  light, 

and  on  that  question  they  were  to  consider  Worcester  Co.    Bank  v.  Dorchester,   &c. 

all  his  evidence  tending  to  prove  an  aliln,  Bank  ;    Wyer  v.  Dorchester,   &c.   Bank, 

and  if  on  all  the  evidence  they  entertained  ubi  supra.    Hut  where  the  action  is  by  the 

a   reasonable   doubt   as  to  his  presence  holder  of  a  bank-bill,  and  the  defendant 

they  should  acquit  —  was  unobjectionable,  proves  it  to  have  been  stolen,  the  plaintiff 

Whether  this    rule,  that    the  burden  of  is  not  bound  to  show  how  he  came  by  the 

proving  the  presence  of  the  prisoner  at  the  bill,  to  enable  him  to  recover  upou  it,  but 

place  of  the  crime  at  the  time  it  was  com-  the  defendant,    to   defeat  the  plaintiff's 

mitted,  would  be  universally  followed  and  right  to  recover  upon  it,  must  snow  that 

would  be  extended  to  defences  which  arise  he  received  it  under  such  circumstances  as 

out  of  facts  wholly  unconnected  with  the  to  prevent  the  maintenance  of  this  action, 

facts  alleged  by  the  prosecution,  may  be  Wyer  v.  Dorchester,  &c.  Bank,  ubi  supra  ; 

doubted.     It  is  generally  said  that    the  Solomons  v.  Bank  of  England,  18  East, 

burden  of  proof  of  any  such  extrinsic  fact,  135,  n.  ;    De   la  Chaumette  v.  Bank  of 

is  on  the  prisoner.    People  v.  Schryver,  England,    2  B.   IE  Ad.    385.      And   see 

42  N.  Y.  1.  post,  vol.  ii.  §  172.     When  goods  are  ob- 

In  actions   upon  promissory  notes  or  tained  from  their  owner  by  ftaud,   the 

bills  of  exchange,  if  it  be  shown  that  they  burden  of  proof  Ib  upon  one  who  daims 

were  stolen,  or  otherwise  fraudulently  put  under  the  Traudulent  purchaser  to  show 

in  circulation,  the  burden  of  proof  is  on  the  that  he  is  a  bona  fide  purchaser  for  value, 

holder  to  show  that  he  took  them  in  good  Haskins  v,  Warren,  115  Mass.  514. 
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CHAPTER  IV. 


OF  THE  BEST  EVIDENCE. 


§  82.  Best  evidence  required.  A  fourth  rule,  which  governs  in 
the  production  of  evidence,  is  that  which  requires  the  best  evi" 
dence  of  which  the  ea%e  in  it9  nature  is  stuceptible.  This  rule  does 
not  demand  the  greatest  amount  of  evidence  which  can  possibly 
be  given  of  any  fact ;  but  its  design  is  to  prevent  the  introduction 
of  any  which,  from  the  nature  of  the  case,  supposes  that  better 
evidence  is  in  the  possession  of  the  party.  It  is  adopted  for  the 
prevention  of  fraud ;  for  when  it  is  apparent  that  better  evidence 
is  withheld,  it  is  fair  to  presume  that  the  party  had  some  sinister 
motive  for  not  producing  it,  and  that,  if  offered,  his  design  would 
be  frustrated.^  The  rule  thus  becomes  essential  to  the  pure  ad- 
ministration of  justice.  In  requiring  the  production  of  the  best 
evidence  applicable  to  each  particular  fact,  it  is  meant  that  no 
evidence  shall  be  received  which  is  merely  substitutionary  in  its 
nature,  so  long  as  the  original  evidence  can  be  had.  The  rule 
excludes  only  that  evidence  which  itself  indicates  the  existence 
of  more  original  sources  of  information,  (a)  But  where  there  is 
no  substitution  of  evidence,  but  only  a  selection  of  weaker,  instead 
of  stronger  proofs,  or  an  omission  to  supply  all  the  proofs  capable 
of  being  produced,  the  rule  is  not  infringed.*  (6)    Thus,  a  titie  by 

^  **  Falsi  presamptio  est  contra  enm,  qui  testibus  probore  oonatar  id  qaod  instra- 
mentis  probare  potest"    Menoch.  Consil.  422,  n.  125. 

>  PhiL  &  Am.  on  Evid.  438  ;  1  PhlL  Evid.  418  ;  1  Stark.  Evid.  437 ;  Glassford  on 
Evid.  266-278  ;  Tayloe  v.  Ri^  1  Peters,  591,  596 ;  United  States  v.  Reybom,  6 
Peters,  852,  867 ;  Minor  v.  Tillotson,  7  Peters,  100,  101. 

(a)  Putnam    v,    Goodall,    11    Foster  C.  B.  712.    When  a  broker  makes  a  sale, 

(N.  H.),  419 ;  Shoenbeiger  v,  Hackman,  it  seems  that  either  the  entry  in  his  books 

87  Pa.  St.  87.  or  the  bought  and  sold  notes  which  he 

On  this  principle  preu  copies  of  letters  issues  are  primary  evidence  of  the  sale, 

are  not  primary  evidence  of  the  contents  Sievewright  v,  Archibald,  17  Q.  B.  115 ; 

of  the  letters.     Marsh  v.  Hand,  35  Md.  DurreU  v.  Evans,  1  H.  &  C.  174. 
123  ;  King  v.  Worthington,  78  IlL  161 ;         (b)  Richardson  v.  MUbum,  17  Md.  67  ; 

Watkins  v.  Paine,  57  Ga.  50.    A  dupU-  McCreary  v.  Turk,  29  Ala.  244.     Thus, 

cate  notarial  instrument,  made  from  the  if  the  accused  in  a  criminal  case  does  not 

copy  in  the  records  of  the  notary,  is  pri-  testify,  this  fact  does  not  exclude  other 

maty  evidence.    Geralopulo  v.  Wieler,  10  evidence  as  to  the  criminal  act.    People 
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deed  must  be  proved  by  the  production  of  the  deed  itself,  if  it  is 
within  the  power  of  the  party ;  for  this  is  the  best  evidence  of 
which  the  case  is  susceptible ;  and  its  non-production  would  raise 
a  presumption  that  it  contained  some  matter  of  apparent  defea- 
sance. But,  being  produced,  the  execution  of  the  deed  itself  may 
be  proved  by  only  one  of  the  subscribing  witnesses,  though  the 
other  also  is'  at  hand.  And  even  the  previous  examination  of  a 
deceased  subscribing  witness,  if  admissible  on  other  grounds,  may 
supersede  the  necessity  of  calling  the  survivor.^  So,  in  proof  or 
disproof  of  handwriting,  it  is  not  necessary  to  call  the  supposed 
writer  himself.' (a)  And  even  where  it  is  necessuy  to  prove 
negatively  that  an  act  was  done  without  the  consent,  or  against 
the  will  of  another,  it  is  not,  in  general,  necessary  to  call  the 
person  whose  will  or  consent  is  denied.^ 

§  83.  Bxoeptiona.  All  rules  of  evidence,  however,  are  adopted 
for  practical  purposes  in  the  administration  of  justice ;  and  must 
be  so  applied  as  to  promote  the  ends  for  which  they  were  de- 
signed. (&)  Thus,  the  rule  under  consideration  is  subject  to 
exceptions^  where  the  general  convenience  requires  it.  Proof,  for 
example,  that  an  individual  has  acted  notoriously  as  a  public  offi- 
cer, is  prima  facie  evidence  of  his  official  character,  without 
producing  his  commission  or  appointment.^ 

§  84.  Primary  and  aeoondary  evldenoe.  This  rule  naturally 
leads  to  the  division  of  evidence  into  Pbimabt  and  Secondart. 
Primary  evidence  is  that  which  we  have  just  mentioned  as  the 

1  Wriffht  V.  Tatham,  1  Ad.  ft  EL  8. 

3  Hughes'  Case,  2  East,  P.  C.  1002 ;  MoGoiro's  Case,  lb. ;  Bex  v.  Benson,  2 
Campb.  508. 

*  Supra,  §  77  ;  Bex  v.  Hazy  ft  Ck>Uin8,  2  C.  ft  P.  458. 

*  United  States  v.  Beybnm,  6  Peters,  85^  367 ;  Rex  v.  Gordon,  2  Leach,  Or.  C. 
581,  585,  586 ;  Bex  v.  Shelley,  1  Id.  881,  u.  ;  Jacob  v.  United  States,  1  Brockenb. 
520 ;  Milnor  v.  TiUotson,  7  Peters,  100,  101 ;  Berryman  9.  Wise,  4  T.  B.  866 ;  Bank 
of  United  States  v.  Dandridge,  12  Wheat.  70 ;  Doe  v.  Brawn,  5  B.  &  A.  248  ;  CanneU 
V.  Curtis,  2  Bing.  N.  C.  228,  284  ;  Bex  v.  Verelst,  8  Campb.  432  ;  Bex  v.  Howard,  1 
M.  k  Bob.  187 ;  McGahey  v.  Alston,  2  M.  &  W.  206,  211 ;  Begins  v.  Vickery,  12 
Q.  B.  478 ;  infra,  §  92.  But  there  must  be  some  color  of  right  to  the  office,  or  an 
acquiescence  on  the  part  of  the  public  for  such  length  of  time  as  will  authorize  the 
presumption  of  at  least  a  colorable  election  or  appointment.  Wilcox  v.  Smith,  5  Wend. 
281,  284.  This  rule  is  applied  only  to  public  offices.  Where  the  office  is  prirate, 
some  proof  must  be  offered  of  its  existence,  and  of  the  appointment  of  the  agent  or  in- 
cnmbent.    Short  v.  Lee,  2  Jac.  &  W.  464,  468. 

«.  Andezson,  89  CaL  703.    So  the  home  to  piore  this  fact.     Steams  v.  Doe,  12 

port  of  a  vessel  may  be  proved  bv  the  Gray  (Mass.),  482. 
words  painted  on  her  stem,  althougn  the         (a)  See  in/ra^  {{  569,  575. 
enrolment  and  register  might  also  m  used         (6)  See  »f|/ra,  f  848. 
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best  evidence,  or  that  kind  of  proof  which,  under  any  possible 
circumstances,  affords  the  greatest  certainty  of  the  fact  in  ques- 
tion :  and  it  is  illustrated  by  the  case  of  a  written  document ;  the 
instrument  itself  being  always  regarded  as  the  primary  or  best 
possible  evidence  of  its  existence  and  contents,  (a)  If  the  execu- 
tion of  an  instrument  is  to  be  proved,  the  primary  evidence  is  the 
testimony  of  the  subscribing  witness,  if  there  be  one.  Until  it  is 
shown  that  the  production  of  the  primary  evidence  is  out  of  the 
party's  power,  (()  no  other  proof  of  the  fact  is  in  general  admitted.^ 
All  evidence  falling  short  of  this  in  its  degree  is  termed  seeondartf. 
The  question,  whether  evidence  is  primary  or  secondary,  has  ref- 
erence to  the  nature  of  the  case  in  the  abstract,  and  not  to  the 
peculiar  circumstances  under  which  the  party  in  the  particulsu* 
cause  on  trial  may  be  placed.  It  is  a  distinction  of  law,  and  not 
of  fact :  referring  only  to  the  quality,  and  not  to  the  strength  of 
the  proof.  Evidence  which  carries  on  its  face  no  indication  that 
better  remains  behind  is  not  secondary,  but  primary.  And  though 
all  information  must  be  traced  to  its  source,  if  possible,  yet  if  there 
are  several  distinct  sources  of  information  of  the  same  fact,  it  is 
not  ordinarily  necessary  to  show  that  they  have  all  been  exhausted, 
before  secondary  evidence  can  be  resorted  to.'  (c) 

1  Sebree  v.  Doit,  9  Wheat  568,  668  ;  Hart  v,  Yunt,  1  Watts,  268. 
«  Cutbiish  V,  Gilbert,  4  S.  &  R.  565  ;  United  States  v,  Gibert,  2  Snmn.  19,  80,  81  ; 
Fha  &  Am.  on  Evid.  440,  441 ;  1  Phil  Evid.  421.    Whether  the  law  recognizes  any 

(a)  Cf.  Stephen,  Dig.  Evid.   art.   64.  ficiency  of  the  proof  that  the  orij^inal  docn- 
When  a  document  is  executed  in  several  ment  is  lost,  or  otherwise  out  ofthe  power 

Sarts,  each  part  is  primair  evidence  of  the  of  the  parly  offering  the  secondary  evi- 

ocument.    Gardner  v.  Eberhart,  82  111.  dence. 
816  ;  I^rown  v.  Woodman,  6  C.  &  P.  206  ;         This  rule  of  evidence  does  not  require 

Colling  V.  Tremeck,  6  B.  &  C.  898  ;  Cleve-  proof  of  the  loss  of  the  primary  evidence 

land,  &c.  R.  R.  Co.  v.  Perkins,  17  Mich,  beyond  possibility  of  mistake,  but  only  to 

296  ;  Hubbard  v.  Russell,  24  Barb.  (N.  Y.)  a  moral  certainty.    Mr.  Justice  Campbell 

404  ;  State  v.  Gumee,  14  Kan.  Ill  ;  Dyer  in  United  States  v.  Sutter,  21  How.  (U.  S.) 

V.  Fredericks,  68  Me.  173,  592.     Where  a  170,  176.     If  by  "moral  certainty"  is 

document  is  executed  in  counterpart,  each  meant,  as  in  criminal  cases,  *'  beyond  rea- 

counterpart  is  primary  evidence  a»  against  sonable  doubt,"  this  case  is  more  strict 

the  party  executing  it.     Stephen,   Dig.  than  the  general  current  of  the  authorities. 

Evid.  art.  64  ;  Roe  v.  Davis,  7  East,  862  ;  Reasonable  proof,  stronger  or  weaker,  ac* 

Houghton  V,  Koeuig,  18  C.  B.  285  ;  Mann  cording  to  tne  circumstances,  seems  to  be 

V,  Godbold,  8  Bing.  292.     See  post,  §  91.  all  that  is  required.     Bonldin  v.  Massie,  7 

When  a  writing  is  thirty  years  old,  its  Wheat.  (CT.  S.)  122  ;  Minor  v.  Tillotson, 

authenticity  is  proved  by  the  production  7  Pet.  (U.  S.)  99 ;  Winf  v.  Abbott,  28 

from  the  propter  custody  (see  |)08^,  §  142),  Me.  867  ;  Waller  v.  School  Diet,  22  Conn, 

but  the  paper  itself  is  the  proper  proof  of  826  ;  Carr  v.  Miner,  42  III  179.    See  also 

its  contentSf  just  as  in  all  cases  under  this  post,  §  668. 

rule,  and  secondary  evidence  will  not  be  (c)  For  cases  where  secondanr  evidence 

admitted  till  a  foundation  is  laid  for  it  ofthe  contents  of  documents  is  admissible, 

McReynoIdsv.  Lougenbeiser,  67  Pa.  St  18.  see  poat^  §{  91-94,  668,  668  n.  (a),  660- 

(b)  The  judge  is  to  decide  as  to  the  sof-  6^2, 
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§  85.    Bixbstitation  of  oral  for  written  evidence.    The  cases  which 
most  freqaentlj  call  for  the  application  of  the  rule  now  under 

degrees  in  the  varioiiB  kinds  of  secondary  evidenoe,  and  requires  the  fortf  offering  that 
whidi  is  deemed  less  certain  and  satisfactory  first  to  show  that  nothing  better  is  in  his 
power,  is  a  question  which  is  not  yet  perfectly  settled.  On  the  one  hand,  the  aflSrraa- 
tive  is  urged  as  an  equitable  extension  of  the  principle  which  postpones  all  secondary 
evidence,  until  the  absence  of  the  primary  is  accounted  for  ;  and  it  is  said  that  the  same 
reason  which  requires  the  production  of  a  writing,  if  within  the  power  of  a  party,  also 
requires  that,  if  the  writing  is  lost,  its  contents  shaU  be  proved  by  a  copv,  if  in  exis- 
tence, rather  than  by  the  memory  of  a  witness  who  has  read  it ;  and  that  tne  secondary 
proof  of  a  lost  deed  ought  to  w  marshalled  into,  first,  the  countermart ;  secondly,  a 
copy ;  thirdly,  the  abstract,  &c.  ;  and,  last  of  all,  the  memory  of  a  witness.  Ludlam, 
ex  aem.  Hunt,  Lofffc,  862.  On  the  other  hand,  it  is  said  that  this  argument  for  the 
extension  of  the  rule  confounds  all  distinction  between  the  weight  of  evidence  and  its 
legal  admissibility  ;  that  the  rule  is  founded  upon  the  nature  of  the  evidence  offered, 
and  not  upon  its  strength  or  weakness  ;  and  that  to  carry  it  to  the  length  of  establishing 
degrees  in  secondary  evidence,  as  fixed  rules  of  law,  would  often  tend  to  the  subversion 
of  justice,  and  always  be  productive  of  inconvenience.  If,  for  example,  proof  of  the 
existence  of  an  abstract  of  a  deed  will  exclude  oral  evidence  of  its  contents,  this  proof 
may  be  withheld  l^  the  adverse  party  until  the  moment  of  trial,  and  the  oUier  side  be 
defeated,  or  the  cause  be  greatly  delayed  ;  and  the  same  mischief  may  be  repeated, 
through  all  the  different  degrees  of  the  evidence.  It  is  therefore  insisted,  that  the  rule 
of  exdusion  ought  to  be  restricted  to  such  evidence  only,  as,  upon  its  face,  discloses  the 
existence  of  better  proof ;  and  that,  where  the  evidence  is  not  of  this  nature,  it  is  to  be 
received,  notwithstanding  it  may  be  shown  from  other  sources  that  the  party  might 
have  offered  that  which  was  more  satisfactory ;  leaving  the  weight  of  the  evidence  to  be 
judged  of  by  the  jury,  under  all  the  circumstances  of  the  case.  See  4  Monthly  Law 
Mag.  265-279.  Amon^  the  cases  cited  in  support  of  the  affirmative  side  of  the  ques- 
tion, there  is  no  one  m  which  this  particular  point  appears  to  have  been  expressly 
adjudged,  though  in  several  of  them— as  in  SirE.  Seymour's  Case,  10  Mod.  8  ;  VillierB 
V.  Viluers,  2  Atk.  71 ;  Rowlandson  v.  Wainwright,  1  Nev.  ft  Per.  8  ;  and  others — ^it  has 
been  passingly  adverted  to  as  a  familiar  doctrine  of  the  law.  On  tiie  other  hand,  the 
existence  ofany  degrees  in  secondary  evidence  was  doubted  by  Patterson  J.,  in  Rowland- 
son  V.  Wainwright ;  tacitly  denied  by  the  same  judge,  in  Coyle  9.  Cole,  6  C.  &  P. 
859,  and  by  Parke,  J.,  in  Rex  v.  Fursey,  Id.  81 ;  and  by  the  court,  in  Rex  v.  Hunt, 
8  B.  ft  Aid.  446 ;  and  expressly  denied  by  Parke,  J.,  in  Brown  v.  Woodman,  6  C.  &  P. 
206.  See  also  Hall  v.  ball,  8  Scott,  N.  R.  577.  And  in  the  more  recent  cose  of 
Doe  d.  Gilbert  v,  Ross,  in  tl^  Exchequer,  where  proper  notice  to  produce  an  original 
document  had  been  given  without  success,  it  was  neld  that  the  party  giving  the  notice 
was  not  afterwards  restricted  as  to  the  nature  of  the  secondary  eviaence  he  would  pro- 
duce of  the  contents  of  the  document ;  and,  therefore,  having  offered  an  attested  copy 
of  the  deed  in  that  case,  which  was  inadmissible  in  itself  for  want  of  a  stamp,  it  was  held 
that  it  was  comp|etent  for  him  to  abandon  that  mode  of  proof,  and  to  resort  to  parol  tes- 
timony, there  being  no  degrees  in  secondary  evidence  ;  for  when  once  the  original  is 
accounted  for,  any  secondary  evidence  whatever  may  be  resorted  to  by  the  party  seeking 
to  use  the  same.  See  Doe  v,  Ross,  8  Dowl.  389  ;  a.  c.  7  M.  ft  W.  102  ;  Doe  v.  Jack, 
1  Allen,  476,  483.  The  American  doctrine,  as  deduced  from  various  authorities,  seems 
to  be  this,— that  it  from  the  nature  of  the  case  itself,  it  is  manifest  that  a  more  satis- 
factory kind  of  secondary  evidence  exists,  the  party  will  be  required  to  produce  it ;  but 
that,  where  the  nature  of  the  case  does  not  of  itself  disclose  the  eristence  of  such  better 
evidence,  the  objector  must  not  only  prove  its  existence,  but  also  must  prove  that  it 
was  known  to  tho  other  party  in  season  to  have  been  produced  at  the  trial,  (a)     Thus, 


(a)  The  rule  is  different  in  different 
States.  The  Massachusetts  rule  is  stated 
by  Wells.  J.  in  Goodrich  v.  Weston,  102 
Mass.  862,  as  foUows  :  "  When  the  source 
of  original  evidence  is  exhausted,  and  re- 
sort is  properly  had  to  'secondary  proof, 
the  contents  of  private  writings  may  be 
proved  like  any  other  fact  by  indirect  evi- 


dence. The  admissibility  of  evidence  offered 
for  this  purpose  must  depend  upon  its  1^. 
timate  tendency  to  prove  the  racts  son^t 
to  be  proved,  and  not  upon  theooraparative 
weight  or  value  of  one  or  another  form 
of  proof.  The  lury  will  judge  of  its 
weight  and  may  give  due  consideration  to 
the  fact  that  a  more  satisfactory  one  exists 
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conBideration,  are  those  which  relate  to  the  Bvistitution  of  oral 
far  written  evidence  ;  and  they  may  be  arranged  into  three  classes : 

where  the  record  of  a  oonviction  was  destroyed,  oral  proof  of  its  ezistenoe  was  rejected, 
because  the  law  required  a  transcript  to  be  sent  to  the  Court  of  Exchequer,  which  was 
better  evidence.     Uilts  «.  Colvin,  14  Johns.  182.    So,  a  grant  of  letters  of  administra- 
tion was  presumed  after  proof,  from  the  records  of  Tarious  courts,  of  the  administrator's 
recognition  there,  and  his  acts  in  that  capacity.     Battles  v.  Holley,  6  OreeuL  145.     And 
where  the  record  books  were  burnt  and  mutilated,  or  lost,  the  clerk's  docket  and  the 
journals  of  the  judges  have  been  deemed  the  next  best  evidence  of  the  contents  of  the 
record.     Cook  v.   Wood,  1  McCord,  139  ;    Lyons  v.   Gregory,  8  Hen.  &  Munf.  287  ; 
LowT^  V.  Cady,  4  Vermont,  504  ;   Doe  v.  Greenlee,  8  Hawks.  281.     In  all  these  and 
the  like  cases,  the  nature  of  the  fact  to  be  proved  plainly  discloses  tiie  existence  of  some 
evidence  in  writing,  of  an  official  character,  more  satisfactory  than  mere  oral  proof ;  and 
therefore  the  production  of  such  evidence  is  demanded.     Such  also  is  the  view  taken  by 
Ch.  B.  Gilbert    See  Gilb.  Evid.  by  Lofft,  p.  5.    See  also  Collins  v.  Maule,  8  C.  Ic  P. 
502  ;   Everingham  «.  Ronndell,  2  M.  &  Bob.  138  ;    Harvey  v.  Thomas,  10  Watts,  68. 
But  where  there  is  no  ground  for  legal  presumption  that  better  secondary  evidence 
exists,  any  proof  is  received  which  is  not  inadmissible  by  other  rules  of  law  ;  unless  the 
obiecting  party  can  show  that  better  evidence  was  previously  known  to  the  other,  and 
might  have  been  produced  ;  thus  subjecting  him,  by  positive  proof,  to  Ihe  same  imputa- 
tion of  fraud  which  the  law  itself  presumes  when  primanr  evidence  is  wilhheld.    Thus, 
where  a  notarial  copy  was  calleci  for,  as  the  best  evidence  of  the  contents  of  a  lost 
note,  the  court  held,  that  it  was  sufficient  for  the  party  to  {>rove  the  note  b^  the  best  evi- 
dence actually  in  his  power ;  and  that  to  require  a  notanal  cop^  would  be  to  demand 
that  of  the  exisllence  of  which  there  was  no  evidence,  and  which  the  law  would  not 
presume  was  in  the  power  of  the  party,  it  not  bein^  necessary  that  a  promissory  note 
should  be  protested.     Renner  v.  Bank  of  Columbia,  9   Wheat    582,  687  ;  Den  «. 
McAlUster,  2  Halst.  46,  58  ;  United  States  v.  Britton,  2  Mason,  464,  468.     But  where 
it  was  proved  that  a  copy  existed  of  a  note,  he  was  held  bound  to  prove  it  by  the  copy. 
2  Mason,  468.    But  if  the  party  has  voluntarily  destroyed  the  instrument,  he  is  not 
allowed  to  prove  its  contents  by  secondary  evidence,  until  he  has  repelled  every  infer- 
ence of  a  fraudulent  desi^^  in  its  destruction.    Blade  v.  Nohmd,  12  Wend.  178.  (6) 
Where  the  subscribing  witness  to  a  deed  is  dead,  and  his  handwriting  cannot  be  proved. 


and  is  withheld,  or  not  produced,  when  it 
might  readily  have  been  obtained.^  But 
there  are  no  degrees  of  legal  distinction  in 
this  class  of  evidence.  Although  there 
has  been  much  diversity  of  practice  and 
the  decisions  are  far  from  uniform,  more 
frequently  turning  upon  special  circum- 
stances and  facts  tnan  upon  a  ^neral  prin- 
ciple, the  tendency  of  authority  is,  as  we 
think,  towards  the  establishment  of  the 
rule  here  stated."  The  rule  as  given  by 
the  English  courts  is  held  the  true  one  in 
the  following  States  as  well  as  in  Massa- 
chusetts,— Indiana:  Carpenters.  Dame,  10 
Ind.  129  ;  New  York  :  Robertson  v.  Lynch, 
18  Johns.  451 ;  New  Jersey :  Ketcham  v. 
Brooks,  27  N.  J.  Eo.  847.  And  in  the  fol- 
lowing, the  rule  given  by  Mr.  Greenleaf, 
called  the  American  rule,  is  adopted,  — 
Alabama  :  Harvey  v.  Thorpe,  28  Ala.  250 ; 
Georgia :  Graham  «.  Campbell,  56  Ga.  258; 
Williams  v.  Waters,  86  Id.  454  ;  Illinois  : 
Illinois,  Ac  Company  v,  Bonner,  75  III. 
815;  Maine:  Nason  v.  Jordan,  62  Me. 
480  ;  Pennsylvania :  Stevenson  t>.  Hoy,  48 
Pa.  St  191 ;  and  in  the  United  States 
Supreme  Court :  Comett  v.  Williams,  20 


WalL  (XT.  8.)  226.  Cf.  Winn  ».  Patterson, 
9  Peters,  663. 

As  to  what  is  secondary  evidence,  it  has 
been  held  that  the  previous  talk  of  the 
parties  as  to  what  they  proposed  to  agree 
to  in  the  writing  to  lie  drawn  up  is  not 
even  secondary  evidence  of  the  contents  of 
the  paper.  Richardson  v.  Bobbins,  124 
Mass.  105.  Nor  is  the  opinion  of  a  witness 
as  to  the  effect  of  the  language  of  the  paper, 
the  language  not  being  given.  ElweU  v. 
Walker,  52  Iowa,  256.  A  photograph  of 
a  written  instrument,  identified  by  the 
photographer,  is  good  secondary  evidence 
of  the  contents.  £bom  v.  Zimpelman,  47 
Tex.  508.  The  introduction  of  weaker 
secondary  evidence  when  better  might  be 
had  may  give  rise  to  unfavorable  infer- 
ences in  the  minds  of  the  juiy.  Goodrich 
V.  Weston,  102  Mass.  862 ;  Bailey  v.  Mc- 
Meckle,  0  Cal.  480;  Schoenbeiger  «. 
Hackman,  87  Pa.  St  887. 

{h)  Count  Joannes  v.  Bennett,  5  Allen 
(Mass.),  169 ;  Pollock  v.  Wilcox,  68  N.  C. 
46 ;  Blake  v.  Fash,  44  111.  802  ;  Rudolph 
V.  Lane,  57  Ind.  115.     See  also  avJUy  §  87. 
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including  in  the  first  class  those  instruments  which  the  law  requires 
should  be  in  writing;  in  the  second^  those  contracts  which  the 
parties  haye  put  in  writing ;  and  in  the  thirds  all  other  writings,  the 
existence  of  which  is  disputed,  and  which  are  material  to  the  issue. 
§  86.  Wlittre  the  law  requires  written  evidence.  In  the  ^rs^  place, 
oral  evidence  cannot  be  substituted  for  any  ifutrument  which  the 
law  requires  to  be  in  writing;  such  as  records,  public  documents, 
official  examinations,  deeds  of  conveyance  of  lands,  wills  other 
than  nuncupative,  promises  to  pay  the  debt  of  another,  and  otiier 
writings  mentioned  in  the  Statute  of  Frauds.  In  all  these  cases, 
the  law  having  required  that  the  evidence  of  the  transaction 
should  be  in  writing,  no  other  proof  can  be  substituted  for  that, 
as  long  as  the  writing  exists,  and  is  in  the  power  of  the  party,  (a) 
And  where  oaths  are  required  to  be  taken  in  open  court,  where  a 
record  of  the  oath  is  made,  or  before  a  particular  officer,  whose 
duty  it  is  to  certify  it ;  (()  or  where  an  appointment  to  an  addi- 
tional office  is  required  to  be  made  and  certified  on  the  back  of  the 
party's  former  commission,  —  the  written  evidence  must  be  pro- 
duced.^ ((?)  Even  the  admission  of  the  fact  by  a  party,  unless 
solemnly  made,  as  a  substitute  for  other  proof,'  (cf)  does  not  super- 
sede direct  proof  of  matter  of  record  by  which  it  is  sought  to 

the  next  best  evidence  is  proof  of  the  handwriting  of  the  mntor,  and  this  is  therefore 
required.  Clarke  v,  Courtney,  5  Peters,  819.  But  in  New  York,  proof  of  the  handwrit- 
ing of  the  witness  himself  is  next  demanded.  Jackson  v.  Waldron,  13  Wend.  178. 
See  infra^  §  575.  But  where  a  deed  was  lost,  the  party  claiming  nnder  it  was  not  held 
bound  to  call  the  subscribing  witnesses,  unless  it  could  be  shown  that  he  previousdy  knew 
who  they  were.  Jackson  v.  Vail,  7  Wend  125.  So  it  was  ruled  by  Lord  Eenyon,  in 
Keeling  v.  Ball,  Peake's  End.  App.  Ixxviii.  In  Gillies  v,  Smithers,  2  Stark.  52S,  this 
point  does  not  seem  to  have  been  considered  ;  but  the  case  turned  on  the  state  of  the 
pleadings,  and  the  want  of  any  proof  whatever  that  the  bond  in  question  was  ever  exe- 
cuted by  the  intestate. 

1  Rex  V.  Hube,  Peake's  Cas.  132;  Bassett  v,  Marshall,  9  Mass.  812;  Tripp  v.  Garey, 
7  Greenl.  266 ;  2  Stark.  Evid.  570,  571 ;  Dole  v.  Allen,  4  Greenl  527. 

*  See  nipra,  i  27  ;  ii^fra,  §S  169,  170, 186,  204,  206. 

(a)  People  v.  Beinhart,  89  CaL  449 ;  v.  Mcl^ean,  24  Wis.  225.    The  desertion 

Poorman  v.  Miller,  44  Id.  269  ;  Hackett  v,  of  a  soldier  must  be  proved  by  the  record 

King,  6  Allen  (Mass.),  58;  Fleming  v.  of    the  court  martial    (TernU  v,  Cole- 

ClarK,  12  Id.  191;  Com.  v.  Quin,  5  Gray  brook,  85  Conn.  188) ;  the  removal  of  an 

(Mass. ),  478  ;  Camden,  &c.  R.  R.  Co.  «.  administrator  by  the  record  of  the  probate 

Stewart,  4  Green  (N.  J.),  848 ;  Rathbnn  v.  court    Steele  v,  Steele,  89  IlL  51. 
Boss,  46  Barb.  (N.  Y.)  127  ;  Mandeville         lb)  Otherwise,  if  no  record  is  required 

«.  Reynolds,   68    N.  7.  528 ;  Enders  «.  by  law  or  kept.    Famsworth  Company  v. 

Sternberg,  2  Abb.  (N.  Y.)  App.  Dec  81.  Rand,  65  Me.  19. 
A  ruling  of  court  must  be  proved  bythe         (e)  Poorman  «.  Miller,  44  CaL  269  ; 

record.    Fleming  v.  Clark,  aupra.    When  Bovee  v,  McLean,  24  Wis.  225. 
a  statute  provides  for  certain  records  of         (d)  Fleming  v.  Clark,  12  Allen  (Mass.), 

the  election  of  officers,  a  certified  copy  is  191 ;  Michener  v.  Lloyd,  16  N.  J.  Eq.  88. 
the  proper  evidence  of  the  election,  wree 
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affect  him ;  for  the  record,  being  produced,  may  be  found  irregu* 
lar  and  void,  and  the  party  might  be  mistaken.^  Where,  how- 
ever, the  record  or  document  appointed  by  law  is  not  part  of  the 
fact  to  be  proved,  but  is  merely  a  collateral  or  Bubsequent  memo* 
rial  of  the  fact,  such  as  the  registry  of  marriages  and  births,  and 
the  like,  it  has  not  this  exclusive  character,  but  any  other  legal 
proof  is  admitted.^  (a) 

§  87.  Where  parties  bave  e^reed  In  writing.  In  the  second  place, 
oral  proof  cannot  be  substituted  for  the  written  evidenee  of  any 
contract  which  the  parties  have  put  in  tffriting.  Here,  the  written 
instrument  may  be  regarded,  in  some  measure,  as  the  ultimate 
fact  to  be  proved,  especially  in  the  cases  of  negotiable  securities ; 
and,  in  all  cases  of  written  contracts,  the  writing  is  tacitly  agreed 
upon,  by  the  parties  themselves,  as  the  only  repository  and  the 
appropriate  evidence  of  their  agreement.  The  written  contract 
is  not  collateral,  but  is  of  the  very  essence  of  the  transaction.^  (i) 

1  Scott  V.  Clare,  8  Campb.  236  ;  Jenner  v.  Joliffe,  6  Johns.  9  ;  Welland  Canal  Co. 
V,  Hathaway,  8  Wend.  480  ;  I  Leach,  Cr.  C.  349 ;  2  Id.  625»  685. 

'  Commonwealth  v,  Norcross,  9  Mass.  492  ;  Ellis  v.  £llia,  11  Mass.  92  ;  Owinra  v, 
Wyaut,  8  H.  ft  McH.  898  ;  2  Stark.  £vid.  571 ;  Rex  v.  Allison,  R.  ft  R.  109  ;  Reed 
V.  Passer,  Peake's  Cas.  281. 

*  The  principles  on  which  a  writing  is  deemed  part  of  the  essence  of  any  transaction, 
and  consequently  the  best  or  primary  |)roof  of  it,  are  thus  explained  by  Domat: 
**  The  force  of  written  proof  consists  in  this,  —  men  agree  to  preserve  by  writin(^  the 
remembrance  of  past  events,  of  which  they  wish  to  create  a  memorial,  either  with  a 
view  of  laying  down  a  rule  .for  their  own  guidance,  or  in  order  to  have,  in  the  instru* 
ment,  a  lasting  proof  of  the  truth  of  what  is  written.  Thus  contracts  are  written, 
in  order  to  preserve  the  memorial  of  what  the  contracting  parties  have  prescribed 
for  each  other  to  do,  and  to  make  for  themselves  a  fixed  and  immutable  law,  as  to 
what  has  been  agreed  on.  So,  testaments  are  written,  in  order  to  preserve  the  remem* 
brance  of  what  the  party  who  has  a  right  to  dispose  of  his  property  has  ordained 
concerning  it,  and  thereby  lay  down  a  rule  for  the  guidance  of  nis  neirs  and  legatees. 
On  the  same  principle  are  reduced  into  writing  all  sentences,  judgments,  edicts, 
ordinances,  and  other  matters  which  either  confer  title  or  have  the  force  of  law.  The 
writing  preserves,  unchanged,  the  matters  entrusted  to  it,  and  expresses  the  intention 
of  the  parties  by  their  own  testimony.  The  truth  of  written  acts  is  established  by 
the  acts  themselves  ;  that  is,  by  the  inspection  of  the  originals."  See  Domat's  Civil 
Law,  liv.  8,  tit.  6,  §  2,  as  translated  in  7  Monthly  Law  Mag.  p.  78. 


la)  Howser  v.  Com.  51  Pa.  Bt.  832. 
Gillett  V.  County  Commissioners,  18  Ran. 
410 ;  Brown  v.  County  Commissioners,  68 
N.C.  514;  Waylaad  v.  Ware,  104  Mass.  46. 
So  where  a  grantee,  at  the  time  of  receiving 
a  deed  of  land,  agreed  by  parol  that  the 
grantor  might  continue  to  exercise  a  right 
of  way  over  the  land,  the  evidence  was  held 
admissible,  not  because  aright  of  way  can 
be  created  by  a  parol  grant,  but  to  show 
that  the  grantors  sumequent  possession 
of  such  easement  commenced  under  a 
claim  of  right.  Ashley  v.  Ashley,  4  Gray 
(Mass.),  199. 


(5)  Lewis  V.  Hadmon,  66  Ala.  186 ; 
Pendery  v.  Crescent,  &c.  Ins.  Ca,  21  La. 
An.  410 ;  Ticknor  v,  Calhoun,  29  Id.  277 ; 
Stratford  r.  Ames,  8  Allen  (Mass.),  577; 
Steele  v.  Etheridge,  15  Minn.  501 ;  Bald- 
win V,  McKay,  41  Miss.  858  ;  Foster  v. 
Newbrough,  58  N.  Y.  481;  Hatch  v, 
Pryor,  2  Abb.  (N.  Y.)  App.  Dec  843  ; 
Littlejohn  v.  Fowler,  5  Cold.  (Tenn. )  287. 
If  a  map  or  plan  is  referred  to  in  a  con- 
tract, in  such  a  wav  as  to  make  it  a  part  of 
the  contract,  the  plan  is  the  only  primary 
evidence  of  its  contents.  Bryant  v.  Stilwell, 
24  Pa.  St.  814.    The  fact  that  a  written 
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If,  for  example,  an  action  is  brought  for  use  and  occapation  of 
real  estate,  and  it  appears  by  the  plaintiff's  own  showing  that 
there  was  a  written  contract  of  tenancy,  he  must  produce  it,  or 
account  for  its  absence ;  though,  if  he  were  to  make  out  a  prima 
facie  case,  without  any  appearance  of  a  written  contract,  the 
burden  of  producing  it,  or  at  least  of  proving  its  existence,  would 
be  devolved  on  the  defendant.^  But  if  the  fact  of  the  occupation 
of  land  is  alone  in  issue  without  respect  to  the  terms  of  the 
tenancy,  this  fact  may  be  proved  by  any  competent  oral  testi- 
mony, such  as  payment  of  rent,  or  declarations  of  the  tenant, 
notwithstanding  it  appears  that  the  occupancy  was  under  an 
agreement  in  writing ;  for  here  the  writing  is  only  collateral  to 
the  fact  in  question.^  (a)  The  same  rule  applies  to  every  other 
species  of  written  contract  Thus,  where,  in  a  suit  for  the  price 
of  labor  performed,  it  appears  that  the  work  was  commenced 
under  an  agreement  in  writing,  the  agreement  must  be  produced ; 
and  even  if  the  .claim  be  for  extra  work,  the  plaintiff  must  still 
produce  the  written  agreement ;  for  it  may  furnish  evidence,  not 
only  that  the  work  was  over  and  beyond  the  original  contract,  but 
also  of  the  rate  at  which  it  was  to  be  paid  for.  So,  in  an  indict- 
ment for  feloniously  setting  fire  to  a  house,  to  defraud  the  insurers, 
the  policy  itself  is  the  appropriate  evidence  of  the  fact  of  insur- 
ance, and  must  be  produced.*  (6)  And  the  recorded  resolution 
of  a  charitable  society,  under  which  the  plaintiff  earned  the  salary 
sued  for,  was  on  the  same  principle  held  indispensably  necessary 
to  be  produced.^  The  fact  that  in  such  cases  the  writing  is  in 
the  possession  of  the  adverse  party  does  not  change  its  character : 
it  is  still  the  primary  evidence  of  the  contract ;  and  its  absence 

^  Brewer  v.  Palmer,  8  Eap.  218,  confirmed  in  Ramsbottom  v.  Tunbridge,  2  M.  ft  S. 
434  ;  Bex  v.  Rawden,  8  B.  &  C.  708  ;  Strother  v,  Barr,  5  Bing.  186,  per  Parke,  J. 

«  Rex  V.  Inhabitants  of  Holy  Trinity,  7  B.  ft  C.  611  ;  Doe  v.  Harvey,  8  Bing. 
289,  241 ;  Spiers  v.  Williaon,  4  Cranch,  898  ;  Dennett  p.  Crocker,  8  Grecnl.  289,  244. 

•  Rex  V.  Doran,  1  Esp.  127  ;  Rex  v.  Gilson,  Russ.  &  Ry.  188. 

4  Whitford  v.  Tatin,  10  Bing.  895 ;  Molton  v.  Harris,  2  Esp.  549. 


agreement  was  made  may  be  shown  by 
parol.   Shughart  v.  Moore,  78  Pa.  St.  469. 

(a)  Rayner  v.  Lee,  20  Mich.  884. 

(b)  Bnt  in  Com.  v.  Goodwin,  122  Mass. 
19,  it  was  held  that  when  an  indictment  is 
brought  against  one  for  threatening  to 
accuse  A.  of  haying  homed  a  builaing 
belonging  to  A.  which  waa  insured,  in 
order  to  gain  the  insurance,  the  fact  that 
the  building  was   inswrtd   need  not  be 


E roved  b^the  policy.  The  judge  rests 
is  decision  in  this  ease  on  the  ground 
that  a  contract  of  insurance  may  be  effected 
without  a  written  policy,  and  that  as  no 
written  contract  to  insure  was  disclosed 
in  the  evidence  admitted,  there  was  no 
violation  of  the  rule,  which  requires  the 
production  of  the  writing  or  some  excuse 
for  its  non -production.  Of.  Magnay  v. 
Knight,  1  M.  &  G.  944. 
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must  be  accounted  for  by  notice  to  the  other  party  to  produce  it, 
or  in  some  other  legal  mode,  before  secondary  evidence  of  its 
contents  can  be  received.*  (a) 

§  88.  Wliere  existence  of  writing  Is  disputed.  In  the  third  place, 
oral  evidence  cannot  be  substituted  for  any  writing^  the  existence 
of  which  is  disptttedf  and  which  is  material  either  to  the  isstu 
between  the  parties^  or  to  the  credit  of  witnesses^  and  is  not  merely 
the  memorandum  of  some  other  fact.  For,  by  applying  the  rule 
to  such  cases,  the  court  acquires  a  knowledge  of  the  whole  con- 
tents of  the  instrument,  which  may  have  a  different  effect  from 
the  statement  of  a  part.*  (6)  "  I  have  always,"  said  Lord  Tenter- 
den,  '^  acted  most  strictly  on  the  rule,  that  what  is  in  writing  shall 
only  be  proved  by  the  writing  itself.  My  experience  has  taught 
me  the  extreme  danger  of  relying  on  the  recollection  of  witnesses, 
however  honest,  as  to  the  contents  of  written  instruments ;  they 
may  be  so  easily  mistaken,  that  I  think  the  purposes  of  justice 
require  the  strict  enforcement  of  the  rule."*  Thus,  it  is  not 
allowed,  on  cross-examination,  in  the  statement  of  a  question  to 
a  witness,  to  represent  the  contents  of  a  letter,  and  to  ask  the 
witness  whether  he  wrote  a  letter  to  any  person  with  such  con- 
tents, or  contents  to  the  like  effect,  without  having  first  shown 
the  letter  to  the  witness,  and  having  asked  him  whether  he  wrote 
that  letter ;  because,  if  it  were  otherwise,  the  cross-examining 
counsel  might  put  the  court  in  possession  of  only  a  part  of  the 

I  See  further,  Rex  v,  Rawden,  8  B.  Jt  0.  708  ;  Sebree  «.  Dorr,  9  Wheat  558  ;  Bul- 
lock V.  Koon,  9  Cowen,  80 ;  Mather  v.  Goddard,  7  Conn.  804  ;  Rank  «.  Shewey,  4 
Watte,  218  ;  Northrup  «.  Jackson,  18  Wend,  86  ;  Vinal  v,  Burrill,  16  Pick.  401,  407, 
408  ;  Lanauze  v.  Palmer,  1  M.  &  M.  81. 

s  So  held  by  all  the  judges  in  The  Queen's  Case,  2  Brod.  ft  Ring.  287.  See  also 
PhiL  &  Am.  on  Kvid.  441  ;  1  Phil.  Eirid.  422. 

*  Vincent  v.  Cole,  1  M.  ft  M.  258. 


(a)  If  a  party  to  a  suit,  being  notified 
to  produce  paprs  at  the  trial,  fails  to  do 
so,  and  the  otner  party  pute  in  secondary 
evidence  of  their  contents,  the  party  re- 
fusing to  produce  cannot  afterwards  give 
the  papers  in  evidence  TDoon  v.  Donaher, 
118  Mass.  151),  and  if  it  appears  that  he 
has  wilfully  kept  back  or  has  destroyed 
the  document  he  will  not  be  allowed  to 
give  evidence  of  its  contents.  Gage  v. 
Campbell,  181  Mass.  666. 

(h)  So  in  an  action  for  infringing  a 
copyright  of  a  play,  a  witness  cannot  be 
asKed  whether  tne  plot  of  the  infringing 
play  is  not  in  a  certain  book,  or  to  state 
any  passages  from  the  pUy  which  are  in 


the  book.    Boucicanlt  v.  Fox,  5  Blatchf. 
0.  C.  87. 

Where  a  tele^phic  communication  is 
relied  on,  the  original,  when  the  person  to 
whom  it  is  sent  takes  the  risk  of  ite  trans- 
mission or  is  the  employer  of  the  tele- 
graph, is  the  message  delivered  to  the 
operator,  but  when  the  person  who  sends 
the  message  takes  the  initiative  so  that  the 
telegraph  is  to  be  r^rded  as  his  agent, 
the  original  is  the  message  delivered  at  the 
end  of  the  line.  Durkee  r.  Vermont  Cen- 
tral R.  R.  Ca,  29  Vt.  127;  Saveland  v. 
Green,  40  Wis.  481 ;  Matteson  v,  Noyea, 
25  111.  691  ;  Williams  v,  Brickell,  87  Miss. 
682  ;  Morgan  v.  People,  59  111.  58. 
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contents  of  a  paper,  when  a  knowledge  of  the  whole  was  essential 
to  a  right  judgment  in  the  cause.  If  the  witness  acknowledges 
the  writing  of  the  letter,  jet  he  cannot  be  questioned  as  to  its 
contents,  but  the  letter  itself  must  be  read.^  (a)  And  if  a  witness 
being  examined  in  a  foreign  country,  upon  interrogatories  sent 
out  with  a  commission  for  that  purpose,  should  in  one  of  his 
answers  state  the  contents  of  a  letter  which  is  not  produced,  that 
part  of  the  deposition  will  be  suppressed,  notwithstanding,  he  being 
out  of  the  jurisdiction,  there  may  be  no  means  of  compelling  him 
to  produce  the  letter.*  (J) 

§  89.  CoUateral  writlngB.  In  cases,  howerer,  where  the  written 
communication  or  agreement  between  the  parties  is  collateral  to 
the  question  in  issue,  it  need  not  be  produced ;  as,  where  the 
writing  is  a  mere  proposal,  which  has  not  been  acted  upon ;  ^  or, 
where  a  written  memorandum  was  made  of  the  terms  of  the  con- 
tract, which  was  read  in  the  presence  of  the  parties,  but  never 
signed,  or  proposed  to  be  signed;*  or,  where,  during  an  employ- 
ment under  a  written  contract,  a  separate  rerbal  order  is  given ;  ^ 
or,  where  the  action  is  not  directly  upon  the  agreement,  for  non- 
performance of  it,  but  is  in  tort,  for  the  conversion  or  detention 
of  the  document  itself;^  or,  where  the  action  is  for  the  plaintiff's 
share  of  money  had  and  received  by  the  defendant,  under  a  written 
security  for  a  debt  due  to  them  both.^  (c) 


^  The  Queen's  Caae,  2  Brod.  &  Ring.  287  ;  infra,  §  468. 

*  Steinkeller  v.  Newton,  9  C.  fr  P.  313. 

*  Ingram  v.  Lea,  2  Campb.  621 ;  Ramsbottom  v.  Tonbridge,  2  K.  &  S.  484  ;  Ste- 
vens V.  Pinney,  8  Taunt.  827 ;  Doe  v,  Cartwright,  3  B.  Jt  A.  826 ;  Wilson  v.  Bowie, 
1  C.  &  P.  8  ;  Hawkins  v.  Warre,  8  B.  &  C.  690. 

«  Tiewhitt  V,  I^ambei^  10  Ad.  &  £L  470. 
ft  Beid  V.  Battie,  M.  ft  M.  418. 

*  JoUey  V,  Taylor,  1  Campb.  148  ;  Scott  v,  Jones,  4  Taunt  865  ;  How  v.  HaU,  14 
East,  274 :  Bucher  v.  Jarratt,  8  B.  ft  P.  148;  Whitehead  v,  Scott,  1  Moo.  &  R  2 ; 
Boss  V.  Broce,  1  Day,  100  ;  People  v,  Holbiook,  18  Johns.  90 ;  M*Lean  v.  Hertzog,  6 
a  &  R.  154. 

7  Bayne  v.  Stone,  4  Esp.  18.  See  Tucker  v.  Welsh,  17  Mass.  165 ;  McFadden  v. 
Eiugsbury,  11  Wend.  667  ;  Southwick  v.  Stephens,  10  Johnsi  448. 


(a)  Augur  Company  v,  Whittier,  117 
Mass.  451  ;  Jackson  v.  Jackson,  47  Ga.  99. 

(b)  Comstock  v.  Camley,  4  Blatch. 
0.  C.  58 ;  BeaU  v.  Poole,  27  Md.  645  ; 
Dwyer  v.  Dunbar,  5  WaU.  (CJ.  S.)  818; 
Lowry  t>.  Harris,  12  Minn.  255  ;  Leese  v. 
Clark,  29  Cal.  664 ;  Peck  v.  Parchen,  52 
Iowa,  46.  In  Newcomb  v.  Noble,  10 
Gray  (Mass),  47,  a  deposition  in  which 
the  subscribing  witness  stated  the  con- 
tents of  the  mortgage  under  which  the 


plaintiff  claimed,  and  which  was  already 
proved  in  the  case,  was  admitted  to  iden- 
tify the  property  claimed. 

(e)  Shoenbeiger  v.  Hackman,  37  Pa. 
St.  87  ;  Scott  V.  Baker,  lb.  830  ;  CecU 
Bank  v.  Snively,  23  Md.  253 ;  Supples  v. 
Lewis,  87  Conn.  568 ;  Ward  v.  Busack, 
46  Wis.  407.  So,  the  fact  that  a  letter 
was  written  may  be  proved  by  oral  evi- 
dence, although  its  contents  cannot.  Hoi- 
combe  v.  State,  28  Ga.  66.    So,  when  a 
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§  90.  In  other  omsM  admlMible.  But  where  the  writing  does 
not  fall  within  either  of  the  three  classes  already  described,  there 
is  no  ground  for  its  excluding  oral  evidence.  As,  for  example,  if 
a  written  communication  be  accompanied  by  a  verbal  one,  to  the 
same  effect,  the  latter  may  be  received  as  independent  evidence, 
though  not  to  prove  the  contents  of  the  writing,  nor  as  a  substi- 
tute for  it.  (a)  Thus,  also,  the  payment  of  money  may  be  proved 
by  oral  testimony,  though  a  receipt  be  taken ;  ^  (()  in  trover,  a 
verbal  demand  of  the  goods  is  admissible,  though  a  demand  in 
writing  was  made  at  the  same  time ;  ^  the  admission  of  indebt- 
ment  is  provable  by  oral  testimony,  though  a  written  promise  to 
pay  was  simultaneously  given,  if  the  paper  be  inadmissible  for 
want  of  a  stamp.^  Such,  also,  is  the  case  of  the  examination  and 
confession  of  a  prisoner,  taken  down  in  writing  by  the  magistrate, 
but  not  signed  and  certified  pursuant  to  the  statutes.^  And  any 
writing  inadmissible  for  the  want  of  a  stamp j  or  other  irregularity, 
may  still  be  used  by  the  witness  who  wrote  it,  or  was  present  at 
the  time,  as  a  memorandum  to  refresh  his  own  memory,  from 
which  alone  he  is  supposed  to  testify,  independently  of  the  written 
paper.^  In  like  manner,  in  prosecutions  for  political  offences, 
such  as  treason,  conspiracy,  and  sedition,  the  inscription  on  flags 
and  banners  paraded  in  public,  (<?)  and  the  contents  of  resolutions 

1  Rambert  v.  Ck>heii,  4  £sp.  218 ;  Jacob  v.  Lindsay,  1  East,  460 ;  Doe  v.  Cart- 
wnght,  8  B.  &  A.  826. 

f  Smith  V.  Young,  1  Campb.  489. 

'  Singleton  v.  Barrett,  2  Gr.  &  Jer.  868. 

*  Lambe'8  Case,  2  Leach,  625  ;  Rez  v.  Chappel*  1  Moo.  k  B.  895,  896,  n. ;  2  Phi]. 
Evid.  81,  82  ;  Roscoe's  Crim.  Evid  46,  47. 

6  Dalison  v.  Stark,  4  Esp.  168  ;  Jacob  v.  Lindsay,  1  East,  460  ;  Maugham  v.  Hub- 
bard, 8  B.  &  C.  14  ;  Rex  v.  Tarrant,  6  C.  &  P.  182  ;  Rez  v.  Presaly,  Id.  188  ;  Layer^s 
Case,  16  HoweU's  St  Tr.  228  ;  infra,  §§  228,  486. 

deposit  is  made  in  a  bank  of  a  dra^,  if  other  relevant  evidence.   Merchants'  Bank 

only  the  amount  of  the  deposit  is  in  issue,  v,  Glendon  Company,  120  Mass.  97  ;  Mil* 

it  may  be  proved  by  oral  evidence.  Bowen  ler  v.  Wild  Cat,  &c  Co.,  52  Ind.  51.    Its 

V,  National  Bank  of  Newport,  18  N.  Y.  corporate  acts  should  be  proved  by  its 

Supr.  Ct  226.     The  rule  stated  by  Mr.  records.     Central  Bridce,  &c.  Corporation 

Greenleaf  in  §  89  has  been  disputed  by  v,   Lowell,    15   Gray   (Mass.),  106  ;  Bay 

Phillipa,£vid.  (Cow.  &HiU'sed.),  vol.  2,  View,   &c    Association   v.  Williams,   50 

p.  898,  and  by  the  Court  in  Gilbert  v,  Cal.  858. 

Duncan,  5  Dutch.  (N.  J.)  188.  (b)  Kingsbury  «.  Moses,  45  N.  H.  222 ; 

(a)  Cramer  v.  Shriner,   18  Md.  140.  Davis  v.   Hare,   32   Ark.   886 ;  Wolf  v. 

So,  although  proof  of  the  le^  organiza-  Foster,  18  Ean.  116. 
tion  of  a  coiporation  requires  the  produo-         (e)  The  oral  evidence  in  such  cases  is 

tion  of  the  record  which  is  required  by  the  admissible  on  somewhat  the  same  principle 

statutes,  or  a  certified  copy  of  it,  yet  the  as  that  stated  by  the  author  in  §§  100-101, 

fact  that  the  corporation  is  de  fado  a  cor-  where  the  replies  given  at  the  dwellin^- 

poration  and  transacts  a  certun  kind  of  house  of  a  bankrupt,  denying  that  he  la 

Dusiness  may  be  proved  by  its  officers,  or  at  hom^  are  held  original  evidence  and 
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read  at  a  public  meeting,  may  be  proved  as  of  the  nature  of 
speecheB,  by  oral  testimony  ;^  and  in  the  case  of  printed  papers^ 
all  tlie  impressions  are  regarded  as  originals,  and  are  evidence 
against  the  person  who  adopts  the  printing  by  taking  away 
copies.*  (a) 

§  91.  Bxoeptiona. — PnbUo  books.  The  rule  rejecting  secondary 
evidence  is  subject  to  some  exceptions  ;  grounded  either  on  public 
convenience,  or  on  the  nature  of  the  facts  to  be  proved.  Thus, 
the  contents  of  any  record  of  a  judicial  court,  and  of  entries  in 
any  other  public  books  or  registers^  may  be  proved  by  an  examined 
copy.  This  exception  extends  to  all  records  and  entries  of  a  pub- 
lic nature,  in  books  required  by  law  to  be  kept ;  and  is  admitted 
because  of  the  inconvenience  to  the  public  which  the  removal  of 
such  documents  might  occasion,  especially  if  they  were  wanted  in 
two  places  at  the  same  time;  and  also,  because  of  the  public 
character  of  the  facts  they  contain,  and  the  consequent  facility  of 
detection  of  any  fraud  or  error  in  the  copy.*  (6) 

1  Rex  V.  Hunt,  8  B.  &  A.  666 ;  Sheridan  &  Kirwan's  Case,  81  Howell's  St  Tr. 
672. 

*  Rex  V.  Watson,  2  Stark.  129,  180. 

•  Bull  N.  P.  226 ;  1  Stark.  Evid.  189,  191.  But  this  exception  does  not  extend 
to  an  answer  in  chancery,  where  the  party  is  indicted  for  peijury  therein  ;  for  there 
the  original  must  he  produced,  in  order  to  identify  the  party,  by  proof  of  his  hand- 
writing. The  same  reason  applies  to  depositions  and  affidavits.  Rex  v.  Howai'd, 
1 M.  &  Rob.  189. 

not  hearsay.  In  these  case%  the  truth  of  deed  was  not  made  to  either  of  the  parties 
the  inscriptions  is  not  what  the  evidence  is  to  the  suit,  nor  was  either  of  them  entitled 
offered  to  ]>rove,  but  the  fact  that  such  to  the  custody  of  it,  its  contents  mav  be 
words  were  inscribed  on  the  flag,  and  this  proved  by  office  copies.  Draper  v.  Hat- 
may  be  proved  by  any  person  who  saw  them,  held,  12  J  Mass.  58;  Stockwell  v.  Sillo- 
So,  to  identify  a  valise,  words  on  a  tag  way,  105  Id.  517;  Samuels  v,  Borrowscale» 
attached  to  it  may  be  proved  orally  with-  104  Id.  207  ;  Blanchard  v.  Young,  11 
oat  layixig  a  foundation  for  secondary  evi-  Gush.  (Mass.)  845  ;  Palmer  v.  Stevens,  Id. 
dence.  &ul  v.  Morrell,  99  Mass.  542.  147  ;  McNichols  v.  Wilson,  42  Iowa,  885. 
So,  of  the  direction  on  a  parcel.  Burrell  And  such  copies  are  prima  Jacie  evidence 
V,  North,  2  Car.  k  Kir.  680.  of  the  fact  that  the  deed  was  si^ed, 
(a)  See  alaopost,  §  97  n.  sealed,  and  delivered  by  the  authonty  of 
(6)  Berry  v,  Raddin,  1 1  Allen  (Mass.),  the  ffrantor,  that  it  was  duly  acknowl- 
577  ;  Winers  v.  Laird,  27  Tex.  616  ;  Davis  edged,  and  that  the  grantor  was  seised  of 
«.  Gray,  17  Ohio  St.  880  ;  Camden,  &c  the  land  described  in  Uie  deed.  Chamber^ 
B.  R.  V.  Stewart,  4  Green  (N.  J.),  843 ;  lain  v.  Bradley,  101  Mass.  188 ;  Ward  v. 
Carry  V.  Raymond,  28  Pa.  St.  144;  Bovee  Fuller,  15  Pick.  (Mass.)  185.  But  aa 
V.  McLean,  24  Wis.  225 ;  Dunham  v,  against  the  srantee,  such  a  copy  is  not 
Chicago,  55  HL  857;  Coons  v.  Renick,  11  aonussible  witiiont  notice  to  him  to  pro- 
Tex.  184.    See  alsopos^,  §§  484,  509.  duoe  the  originaL    Com.  «.  Emeiy,  2  Gray 

The  question  whether  a  party  who  re-  (Mass.),  80. 
lies  on  a  deed  must  prove  its  contents  by         In  regard  to  the  proof  of  written  Zotra, 

the  deed  itself,  or  may  give  in  evidence  a  it  has  been  already  stated,  ante,  §  5,  that 

eopy  of  the  record  in  the  registry  of  deeds,  the  courts  take  judicial  notice  of  the  public 

depends  on  whether  the  original  is  pre-  statutes  of  their  own  States.     The  statutes 

sumed  to  be  in  his  power  or  not.    If  the  of  other  States  are  not  so  noticed  and  must 
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§  92.  Written  appoiatments  to  offloes.  For  the  same  reasons, 
and  from  the  strong  presumption  arising^  from  the  imdistm-bed 
exercise  of  a  public  office,  that  the  appointment  to  it  is  valid,  it 
is  not,  in  general,  necessary  to  prove  the  written  appointments  of 
pyllic  officers.  All  who  are  proved  to  have  acted  as  such  are  pre- 
sumed to  have  been  duly  appointed  to  the  office,  until  the  contrary 
appears;^ (a)  and  it  is  not  material  how  the  question  arises, 
whether  in  a  civil  or  criminal  case,  nor  whether  the  officer  is  or 
is  not  a  party  to  the  record ;  *  (6)  unless,  being  plaintiff,  he  un- 
necessarily avers  his  title  to  the  office,  or  the  mode  of  his  appoint- 
ment ;  in  which  case,  as  has  been  already  shown,  the  proof  must 
support  the  entire  allegation.'  These  and  similar  exceptions  are 
also  admitted,  as  not  being  within  the  reason  of  the  rule,  which 
calls  for  primary  evidence ;  namely,  the  presumption  of  fraud, 
arising  from  its  non-production. 

§  93.   Voluminous  faots.     A  further  relaxation  of  the  rule  has 


^  An  officer  de  fudo  is  one  who  ezerdMS  an  office  under  color  of  rights  by  virtae  of 
some  appointment  or  election,  or  of  such  acquiescence  of  the  public  as  will  authorize  the 
presumption,  at  least  of  a  colorable  appointment  or  election  ;  being  distinguished,  on  the 
one  hand,  from  a  mere  usurper  of  office,  and  on  the  other  from  an  officer  dsjure.  Wil- 
cox V.  Smith,  5  Wend.  231 ;  Plymouth  v.  Painter,  17  Conn.  585  ;  Burke  v,  £lliott»  4 
Ired.  855.  Proof  that  a  person  is  reported  to  be  and  has  acted  as  a  public  officer  is  prima 
facie  evidence,  between  third  persons,  of  his  official  character.  McCk)y  v.  Curtice,  9 
Wend.  17.  And  to  this  end  evidence  is  admissible,  not  only  to  show  that  he 
exercised  the  office  before  or  at  the  period  in  Question,  but  also,  limited  to  a  reasonable 
time,  that  he  exercised  it  afterwards.     Doe  v.  Young,  8  Q.  B.  68.    And  see  tupra,  §  88. 

^  Bex  V.  Gordon,  2  Leach's  C.  C.  581 ;  Benyman  v.  Wise,  4  T.  R.  866  ;  M'Gahey  v. 
Alston,  2  M.  &  W.  206,  211 ;  Radford  v.  Mcintosh,  8  T.  R.  682  ;  Cross  v.  Kaye,  6  T.  R. 
668  ;  James  v.  Brawn,  5  B.  &  Aid.  243  ;  Rex  v.  Jones,  2  Campb.  181  ;  Rex  v,  Verelst, 
8  Campb.  432.  A  commissioner  appointed  to  take  affidavits  is  a  public  officer,  within 
this  exception.  Rex  v.  Howard,  1  M.  &  Rob.  187.  See  tupra,  §  88  ;  United  States  v. 
Reybum,  6  Peters,  852,  867  ;  R^ina  v.  Newton,  1  Car.  k  Kir.  469  ;  Doe  v.  Barnes,  10 
Jur.  520  ;  8  Q.  B.  1087  ;  Plumerv.  Brisco,  12  Jur.  851 ;  11  Q.  B.  46  ;  Doe  v.  Young, 
8  Q.  B.  68. 

*  Supra,  §  56  ;  Cannell  v.  Curtis,  2  Biuf.  H.  C.  228  ;  Moises  v.  Thornton,  8  T.  R. 
803  ;  The  People  v.  HopsoD,  1  Denio,  574.  In  an  action  by  the  sheriff  for  his  poundage, 
proof  that  he*  has  acted  as  sheriff  has  been  held  sufficient  prima  facte  eviaence  that 
he  is  so,  without  proof  of  his  appointment.  Bunbury  v.  Matthews,  1  Car.  &  Kir.  880. 
But  in  New  York  it  has  been  held  otherwise.    The  People  v.  Hopeon,  supra. 


be  proved.  In  Massachusetts  it  is  pro- 
vided by  statute  (Pub.  Stat.  c.  169,  §  71), 
that  printed  copies  of  the  statute  laws  of 
any  other  State  and  of  the  United  States, 
or  of  the  Territories  thereof,  if  purportinff 
to  be  published  under  the  authority  m 
their  respective  governments,  or  if  com- 
monly admitted  and  read  as  evidence  in 
their  courts,  shall  be  admitted  in  this 
Commonwealth  in  all  courts  of  law,  and 
on  all  other  occasions  as  prima  facie  evi- 
dence of  such  laws.    See  pod,  §  480. 


(a)  Webber  v.  Davis,  5  Allen  (Mass.), 
898 ;  Jacob  v.  United  States,  1  Brock. 
520  ;  New  Portland  v.  Kingfield,  55  Me. 
172 ;  Woolsey  v.  Rondout,  4  Abb.  (N. 
Y.)  App.  Dec.  689.  But  a  person's  own 
statements  that  he  is  such  an  officer  are 
not  evidence  of  it.  Bovee  v.  McLean,  24 
Wis.  225. 

(b)  Com.  v.  McCue,  16  Gray  (Mass.), 
226  ;  Com.  v.  Kane,  108  Mass.  423  ;  Saw- 
yer V.  Steele,  8  Wash,  a  C.  464. 
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been  admitted^  where  the  evidence  is  the  residt  of  volumitums 
facts^  or  of  Oxe  inspection  of  many  books  and  papers^  the  exam- 
ination of  which  could  not  conveniently  take  place  in  court.  ^ 
Thus,  if  there  be  one  invariable  mode  in  which  bills  of  exchange 
have  been  drawn  between  particular  parties,  this  may  be  proved 
by  the  testimony  of  a  witness  conversant  with  their  habit  of  busi- 
ness, and  speaking  generally  of  the  fact,  without  producing  the 
bills.  But  if  the  mode  of  dealing  has  not  been  uniform,  the  case 
does  not  fall  within  this  exception,  but  is  governed  by  the  rule 
requiring  the  production  of  the  writings.^  So,  also,  a  witness  who 
has  inspected  the  accounts  of  the  parties,  though  he  may  not  give 
evidence  of  their  particular  contents,  may  be  allowed  to  speak  to 
the  general  balance,  without  producing  the  accounts.^  (a)  And 
where  the  question  is  upon  the  solvency  of  a  party  at  a  particular 
time,  the  general  result  of  an  examination  of  his  books  and  securi- 
ties may  be  stated  in  like  manner.^  (() 

§  94.  iDAoriptions.  Under  this  head  may  be  mentioned  the  case 
of  tnicriptian9  on  walls  and  fixed  tables,  mural  monuments^  ffrave" 
itones^  9urveyor9^  marks  on  boundary  trees,  &c.,  which,  as  they 
cannot  conveniently  be  produced  in  court,  may  be  proved  by 
secondary  cTidence.^  (js) 

1  Phil,  k  Am.  on  Evid.  445  ;  1  Phil  Evid.  433,  434.  The  rales  of  pleading  have, 
for  a  similar  reason,  been  made  to  yield  to  public  conyenience  in  the  administration  of 
justice  ;  and  a  general  allegation  is  ordinarily  allowed,  "  when  the  matters  to  be  rtleaded 
tend  to  infiniteness  and  multiplicity,  whereby  the  rolls  shall  be  incumbered  with  the 
length  thereof."  Mints  v.  Bethil/Cro.  Eliz.  749  ;  Stephen  on  Pleading,  859,  860. 
Courts  of  equity  admit  the  same  exception  in  regard  to  parties  to  bills,  where  they  are 
numerous  on  the  like  grounds  of  conyenience.     Story  on  £q.  PL  94,  95,  eiuq. 

^  Spencer  v.  Billing,  8  Campb.  810. 

*  Roberts «.  Doxon,  Peake's  Cas.  83.  But  not  as  to  particular  facts  appearing  on  the 
books  or  deducible  from  the  entries.     Dupny  v.  Truman,  2  Y.  &  C.  841. 

4  Meyer  v.  Sefton,  2  Stark.  274. 

*  Doe  17.  Cole,  6  C.  &  P.  860  ;  Rex  v,  Fursey,  Id.  81.  But,  if  they  can  conyeniently 
be  brought  into  court,  their  actual  production  is  required.  Thus,  where  it  was  pro- 
posed to  show  the  contents  of  a  printed  notice,  hung  up  in  the  office  of  the  party,  who 
was  a  carrier,  parol  eyidence  of  its  contents  was  rejeoteo,  it  not  being  affixed  to  the  free- 
hold.   Jones  V.  Tarlton,  1  D.  P.  C.  N.  8.  625. 

(a)  But  when  the  question  is  about  any  jury  to  comprehend  material  facts,  without 

particular  entry  or  set  of   entries,  they  schedules  containing  abstracts  thereof,  it 

should  be  proyed  by  the  books  (Hunt  v.  is  within  the  discretion  of  the  presiding 

Roylance,  11  Cush.  117 ;  Poor  v.  Robinson,  judge  to  admit  such  schedules,  yerified  by 

18  Bush  (Ey.),  290)  ;  and  if  a  transcript  the  testimony  of  the  j)erson  by  whom  they 

from  the  books  is  ordered  by  the  court,  were  prepared,  allowing  the  aidyerse  party 

it  must  be  an  accurate  copy.    McLear  v.  an  opportunity  to  examine  them  before  the 

Succession  of  Hunsecker,  29  La.  An.  589.  case  is  submitted  to  the  jury.     Boston  A 

(h)  So  when  books   and   documents  Worcester  R.  R.   Co.   v.   Dana,  1  Gray, 

introduced  in  eyidence   at  the  trial  are  (Mass.)   88,  p.    104.      See  Holbrook  v. 

multifarious  and  yolnminoua,  and  of  such  Jackson,  7  Cush.  (Mass. )  186. 
a  character  as  to  render  it  difficult  for  the         (c)    So  the  home  port  of  a   yessel, 

vol*  L  9 
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§  95.  Praliminary  inquiries.  Another  exception  is  made,  in  the 
examination  of  a  witness  on  the  voir  dire,  and  in  preliminary  in- 
quiries of  the  same  nature.  If,  upon  such  examination,  the  wit- 
ness discloses  the  existence  of  a  written  instrument  affecting  his 
competency,  he  maj  also  be  interrogated  as  to  its  contents.  To 
a  case  of  this  kind,  the  general  rule  requiring  the  production  of 
the  instrument,  or  notice  to  produce  it,  does  not  applj ;  for  the 
objecting  party  may  have  been  ignorant  of  its  existence,  until  it 
was  disclosed  by  the  witness ;  nor  could  he  be  supposed  to  know 
that  such  a  witness  would  be  produced.  So,  for  the  like  reason, 
if  the  witness,  on  the  voir  (2tr^,  admits  any  other  fact  going  to 
render  him  incompetent,  the  effect  of  which  has  been  subsequently 
removed  by  a  written  document,  or  eyen  a  record,  he  may  speak 
to  the  contents  of  such  writing,  without  producing  it ;  the  rule 
being  that  where  the  objection  arises  on  the  voir  dire,  it  may  be 
removed  on  the  voir  direA  If,  however,  the  witness  produces  the 
writing,  it  must  be  read,  being  the  best  evidence.^ 

§  96.  Admiflsions.  It  may  be  proper,  in  this  place,  to  consider 
the  question,  whether  a  verbal  admission  of  the  contents  of  a  writr 
ing,  by  the  party  himself,  will  supersede  the  necessity  of  giving 
notice  to  produce  it ;  or,  in  otiier  words,  whether  such  admission, 
being  made  against  the  party's  own  interest,  can  be  used,  as 
primary  evidence  of  the  contents  of  the  writing,  against  him  and 
those  claiming  under  him.  Upon  this  question,  there  appears 
some  discrepancy  in  the  authorities  at  Nin  Prius?  (a)     But  it  is 

^  Phil  k  Am.  on  Eyid.  140 ;  1  Phil.  Eyid.  154,  155  ;  Batchers'  Co.  v.  Jones,  1 
Esp.  160  ;  Botham  v.  Swincler,  Id.  164  ;  Rex  «.  Qisbum,  15  East,  67  :  Carlisle  v. 
Eady,  1  C.  &  P.  284,  n.  ;  Miller  v.  Mariner's  Church,  7  Greeul.  51 ;  Sewell  v.  Stubbs, 

I  C.  &  P.  78. 

>  Butler  V.  Carver,  2  Stark.  484.  A  distinction  has  been  taken  between  cases, 
where  the  competency  appears  from  the  examination  of  the  witness,  and  those  where  it 
is  already  apparent  from  the  record,  without  his  examination ;  and  it  has  been  held, 
that  the  latter  case  falls  within  the  rule,  and  not  within  the  exception,  and  that  the 
writing  which  restores  the  competency  must  be  produced.  See  ace  Ooodhay  v.  Uen- 
diy,  1  M.  &  M.  819,  per  Best,  C.  J.,  and  Id.  821,  n.,  per  Tindal,  C.  J.  But  see  Car- 
lisle v.  Eady,  1  C.  &  P.  284,  per  Parke,  J. ;  Wandless  v.  Cawthome,  1 M.  &  M.  321,  n., 
per  Parke,  J.,  eontra.    See  1  Phil.  Evid.  154, 155. 

«  PhiL  k  Am.  on  Eyid.  868,  864  ;  1  PhU.  Eyid.  846,  847.  See  the  Monthly  Law 
Magazine,  vol.  y.  p.  175-187,  where  this  point  is  distinctly  treated. 

painted  on  her  stem,  may  be  proved  by  removed.    Alivon  v.  Fumival,  1  C.  M.'& 

oral  evidence.    Steams  v.  Doe,  12  Gray  R.  277,  p.  201-292  ;    Crispin  v.  DogUoni, 

(Mass.),  482.     Cf.  Mortimer  v.  M'Callan,  82  L.  J.  P.  frM.  169  ;  Boyle «.  Wiseman, 

6  M.  &  W.  68,  72  ;   Brace  v.  Nicolopulo,  10  Ex.  647  ;  Burton  v.  Driggs,  20  WalL 

II  Ex.  129.    This  rule  maj  be  extended  (U.  S.)  125. 

to  cases  where  the  original  is  in  a  country         (a)  The  leading  English  case  on  this 
from  which  it  is   not  permitted  to  m    pointisSlatteriev.  Pooley,  6M.  &  W.  664, 
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to  be  observed,  that  there  is  a  material  difference  between  proving 
the  execution  of  an  attested  instrument,  when  produced,  and 
proving  the  party's  admission  that  by  a  written  instrument,  which 
is  not  produced,  a  certain  act  was  done.  In  the  former  case,  the 
law  is  well  settled,  as  we  shall  hereafter  show,  that  when  an 
attested  instrument  is  in  court,  and  its  execution  is  to  be  proved 
against  a  hostile  parly,  an  admission  on  his  part,  unless  made 
with  a  view  to  the  trial  of  that  cause,  is  not  sufScient.  This  rule 
is  founded  on  reasons  peculiar  to  the  class  of  cases  to  which  it  is 
applied.  A  distinction  is  also  to  be  observed  between  a  canfemo 
juris  and  a  ea^fessio  facti.  If  the  admission  is  of  the  former 
nature,  it  falls  within  the  rule  already  considered,  and  is  not 
received ;  ^  for  the  party  may  not  know  the  legal  effect  of  the 
instrument,  and  his  admission  of  its  nature  and  effect  may  be 
exceedingly  erroneous.  But  where  the  existence,  and  not  the  for- 
mal execution,  of  a  writing  is  the  subject  of  inquiry,  or  where  the 
writing  is  collateral  to  the  principal  facts,  and  it  is  on  these  facts 
that  the  claim  is  founded,  the  better  opinion  seems  to  be  that 
the  confession  of  the  parly,  precisely  identified,  is  admissible  as 
primary  evidence  of  the  facts  recited  in  the  writing ;  though  it  is 
less  satisfactory  than  the  writing  itself.^  Very  great  weight 
ought  not  to  be  attached  to  evidence  of  what  a  party  has  been 
supposed  to  have  said ;  as  it  frequently  happens,  not  only  that 

i  Supra  §  S6;  Moore  i^.  Hitchcock,  4  Wend.  292,  298,  299 ;  Paine  i^.  Tucker,  7 
Shepl.  138. 

^  Howard  v.  Smith,  8  Soott,  N.  B.  674  ;  Smith  i^.  Palmer,  6  Cuah.  615. 


where  it  waa  held  that  the  admiaaion  of  a 
party  ia  alwava  receivable  againat  him, 
although  it  relate  to  the  contents  of  a  deed, 
or  other  written  instrument,  and  even 
though  its  oontenta  be  directly  in  isane  in 
the  caae.  Thia  decision  has  not  been  uhiver- 
aally  accepted  as  law.  The  Irish  courts 
dissent  from  it  Lawlesa  v,  Queale,  8  Ir. 
Law,  882  ;  Lord  Gosfordv.  Robb,  Id.  217  ; 
Parsons  «.  PurceU,  12  Id.  90.  And  the 
Kew  York  courts  adopt  a  different  view. 
Jenner  v,  Joliffe,  6  Johna.  9  ;  Hasbrouck 
V.  Baker,  10  Id.  248  ;  Welland  Canal  v. 
Hathaway,  8  Wendell,  480.  But  cf.  in 
accord  with  Slatterie  «.  Pooley ;  Murray 
V,  Gregory,  6  Wela.  &  H.  468  ;  Reg.  i^. 
Badn^ke,  14  Q.  B.  611.  This  seems 
to  be  uie  prevalent  opinion  in  the  United 
States.     Loomia   v.    Wadham,    8    Gray 

iMass.),  667  ;   Smith  i^.  Palmer,  6  Gush. 
Mass.)  618 ;   Blackington  i^.  Rockland, 


66  Me.  882  ;  Wolverton  v.  State,  16  Ohio, 
173 ;  Edgar  v.  Richardson,  83  Ohio  St. 
681  ;  Edwards  v,  Tracy,  62  Pa.  St.  874  ; 
Widdifield  v.  Widdifield,  2  Binn.  (Pa.) 
246  (decided  in  1810,  thirty  years  before 
Slatterie  v.  Pooley) ;  Taylor  v.  Peck,  21 
Gratt.  (ya.)ll.  And  there  is  no  restric- 
tion to  inquiries,  upon  cross-examination, 
in  regard  to  writings,  and  facts  evidenced 
by  writings ;  and  the  rule  extends  to  the 
party  who  is  a  witness  in  support  of  his 
own  case  ;  and  he  may  be  asked,  with  a 
view  to  discredit  him,  If  he  did  not  in  a 
similar  suit  in  an  inferior  court  give  evi- 
dence before  the  jury  in  support  of  his 
defence,  and  whether  a  verdict  was  not  ren- 
dered asainst  him,  without  producing  any 
record  m  the  action.  Henman  v.  Lester, 
12  C.  B.  K.  8.  776,  8.  0.,  9  Jur.  N.  8.  601. 
And  see  also  pott,  §§  202,  208 ;  Taylor. 
Ev.  S§  881-884. 
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the  witness  has  misunderstood  what  the  party  said,  but  that,  by 
unintentionally  altering  a  few  of  the  expressions  really  used,  he 
gives  an  effect  to  the  statement  completely  at  variance  with  what 
the  party  actually  did  say.^  Upon  this  distinction  the  adjudged 
cases  seem  chiefly  to  turn.  Thus,  where,  in  an  action  by  the 
assignees  of  a  bankrupt  for  infringing  a  patent-right  standing  in 
his  name,  the  defendant  proposed  to  prove  the  oral  declaration 
of  the  bankrupt  that  by  certain  deeds  an  interest  in  the  patent- 
right  had  been  conveyed  by  him  to  a  stranger,  the  evidence  was 
properly  rejected ;  for  it  involved  an  opinion  of  the  party  upon 
the  legal  effect  of  the  deeds.^  On  the  other  hand,  it  has  been 
held  that  the  fact  of  the  tenancy  of  an  estate,  or  that  one  person^ 
at  a  certain  time,  occupied  it  as  the  tenant  of  a  certain  other  per- 
son, may  be  proved  by  oral  testimony.  But  if  the  terms  of  the 
contract  are  in  controversy,  and  they  are  contained  in  a  writing, 
the  instrument  itself  must  be  produced.^ 

§  97.  AdmiflsioiiB.  There  is  a  class  of  cases,  which  seem  to  be 
exceptions  to  this  rule,  and  to  favor  the  doctrine  that  oral  dec- 
larations of  a  party  to  an  instrument,  as  to  its  contents  or  effect, 
may  be  shown  as  a  substitute  for  direct  proof  by  the  writing 
itself.  But  these  cases  stand  on  a  different  principle,  namely, 
that  where  the  admission  involves  the  material  fact  in  pais,  as  well 
as  a  matter  of  law^  the  latter  shall  not  operate  to  exclude  evidence 
of  the  fact  from  the  jury.  It  is  merely  placed  in  the  same  pre- 
dicament with  mixed  questions  of  law  and  fact,  which  are  always 
left  to  the  jury,  under  the  advice  and  instructions  of  the  court.^ 
Thus,  where  the  plaintiff  in  ejectment  had  verbally  declared 
that  he  had  '^  sold  the  lease,"  under  which  he  claimed  title,  to  a 
stranger,  evidence  of  this  declaration  was  admitted  against  him.^ 
It  involved  the  fact  of  the  making  of  an  instrument  called  an 
assignment  of  the  lease,  and  of  the  delivery  of  it  to  the  assignee, 
as  well  as  the  legal  effect  of  the  writing.    So,  also,  similar  proof 

1  Per  Patke,  J.,  in  Earle  v.  Picken,  5  C.  &  P.  542  n.  See  also  1  Stark.  Evid.  85,  86  ; 
2  Stark.  Eyid.  17  ;  infra,  §§  200,  208  ;  Ph.  &  Am.  on  Evid.  891,  892 ;  1  PhiL  Evid.  872. 

<  Blozam  v,  Elsie,  1  C.  fr  P.  568  ;  8.  c.  By.  k  M.  187.  See  to  the  same  point,  Rex 
V.  Habe,  Peake*8  Caa.  182 ;  Thomas  v.  Analey,  6  Esp.  80 ;  Scott  v.  Ckre,  8  Campb. 
286  ;  Rex  v,  Careinion,  8  East,  77  ;  Hatriaoii  v.  More,  Phil,  k  Am.  on  Evid.  865,  n.  ; 
1  Phil.  Evid.  847,  n.  ;  Rex  v.  Inhabitants  of  Castle  Morton,  8  B.  &  Aid.  588. 

>  Brewer  v.  Palmer,  8  Esp.  218  ;  Rex  v.  Inhabitants  of  Holj  Trinity,  7  B.  &  G.  611  ; 
8.  c.  1  Man.  &  Ry.  444 ;  Strother  v.  Barr,  5  Bing.  186  ;  Ramsbottom  v.  Tonbridge,  2  M. 
&  S.  434. 

«  United  States  v.  Battiste,  2  Snihn.  240.   And  see  'Newton  v.  Belcher,  12  Q.  B.  921. 

B  Doe  d.  Lowden  v.  Watson,  2  Stark.  280. 


CHAP.  IT.J  THE  BEST  EVIDENCE.  138 

has  been  lecdYed,  that  the  party  was  ^^  possessed  of  a  lease- 
hold ; "  ^  "  held  a  note,**  *  "  had  dissolved  a  partnership,"  which 
was  created  by  deed ; '  and  that  the  indorser  of  a  dishonored 
bill  of  exchange  admitted,  that  it  had  been  ^^  duly  protested."  ^ 
What  the  party  has  stated  in  his  answer  in  Chancery  is  admissi- 
ble on  other  grounds ;  namely,  that  it  is  a  solemn  declaration 
under  oath  in  a  judicial  proceeding,  and  that  the  legal  effect  of 
the  instrument  is  stated  under  the  advice  of  counsel  learned  in 
the  law.  So,  also,  where  both  the  existence  and  the  legal  effect 
of  one  deed  are  recited  in  another,  the  solemnity  of  the  act,  and 
the  usual  aid  of  counsel,  take  the  case  out  of  the  reason  of  the 
general  rule,  and  justify  the  admission  of  such  recital,  as  satis- 
factory evidence  of  the  legal  effect  of  the  instrument,  as  well  as 
conclusive  proof  of  its  execution.^  There  are  other  cases  which 
may  seem,  at  first  view,  to  constitute  exceptions  to  the  present 
rule,  but  in  which  the  declarations  of  the  party  were  admissible, 
either  as  contemporaneous  with  the  act  done,  and  expounding  its 
character,  thus  being  part  of  the  res  gestce  ;  or,  as  establishing  a 
collateral  fact,  independent  of  the  written  instrument.  Of  this 
sort  was  the  declaration  of  a  bankrupt,  upon  his  return  to  his 
house,  that  he  had  been  absent  in  order  to  avoid  a  writ  issued 
against  him  ;^  the  oral  acknowledgment  of  a  debt  for  which  an 
unstamped  note  had  been  given ;  ^  and  the  oral  admission  of  the 
party,  that  he  was  in  fact  a  member  of  a  society  created  by  deed, 
and  had  done  certain  acts  in  that  capacity.^ 


1  DigbT  V.  Steel,  3  Campb.  115.  *  Sewell  v.  Stabbs,  1  0.  ft  P.  78. 

s  Doe  d.  Waithman  v.  Miles,  1  Stark.  181 ;  4  Campb.  375. 

*  Gibbons  v,  Coggon,  2  Campb.  188.  Whether  an  admission  of  the  counterfeit 
character  of  a  bank-note,  which  the  party  had  passed,  is  sufficient  evidence  of  the  fact^ 
without  producing  the  note,  qiuKre  ;  and  see  Commonweal^  v.  Bigelow,  8  Met.  235. 

*  Ashmore  v.  Hardy,  7  C.  &  P.  501 ;  Digby  «.  Steel,  3  Campb.  115;  Bnrleigfa  v. 
Stibbs»  5  T.  B.  465  ;  West  v.  Davis,  7  East,  863  ;  Paul  v.  Meek,  2  Y.  &  J.  116  ;  Breton 
r.  Cope,  Peake's  Cas.  30. 

«  Newman  v.  Stretch,  1 M.  &  M.  838.  '  Singleton  o.  Bairett,  2  C.  ft  J.  368. 

'  Alderson  v.  Clay,  1  Stark.  405 ;  Harvey  v.  Eay,  9  B.  &  C.  856. 
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CHAPTER  V. 

OF  HEABSAT. 

§  98.  Direot  and  heanay  avldenoa  The  first  degree  of  moral 
evidence,  ajid  that  which  is  most  satisfactory  to  the  mind,  is 
afforded  by  our  own  senses;  this  being  direct  evidence  of  the 
highest  nature.  Where  this  cannot  be  had,  as  is  generally  the 
case  in  the  proof  of  facts  by  oral  testimony,  the  law  requires 
the  next  best  evidence ;  namely,  the  testimony  of  those  who  can 
speak  from  their  own  personal  knowledge.  It  is  not  requisite  that 
the  witness  should  have  personal  knowledge  of  the  main  fact  in 
controversy,  for  this  may  not  be  provable  by  direct  testimony,  but 
only  by  inference  from  other  facts  shown  to  exist.  But  it  is  requi- 
site that,  whatever  facts  the  witness  may  speak  to,  he  should  be 
confined  to  those  lying  in  his  own  knowledge,  whether  they  be 
things  said  or  done,  and  should  not  testify  from  information  given 
by  others,  however  worthy  of  credit  they  may  be.  For  it  is  found 
indispensable,  as  a  test  of  truth  and  to  the  proper  administration 
of  justice,  that  every  living  witness  should,  if  possible,  be  sub- 
jected to  the  ordeal  of  a  cross-examination,  that  it  may  appear 
what  were  his  powers  of  perception,  his  opportunities  for  observa- 
tion, his  attentiveness  in  observing,  the  strength  of  his  recollection, 
and  his  disposition  to  speak  the  truth.  But  testimony  from  the 
relation  of  third  persons,  even  where  the  informant  is  known, 
connot  be  subjected  to  this  test ;  nor  is  it  often  possible  to  as- 
certain through  whom,  or  how  many  persons,  the  narrative  has 
been  transmitted  from  the  original  witness  of  the  fact.  It  is 
this  which  constitutes  that  sort  of  second-hand  evidence  termed 
"  hearsay." 

§  99.  Hearsay.  The  term  hearsay  is  used  with  reference  to 
that  which  is  written,  as  well  as  to  that  which  is  spoken ;  and,  in 
its  legal  sense,  it  denotes  that  kind  of  evidence  which  does  not 
derive  its  value  solely  from  the  credit  to  be  given  to  the  witness 
himself,  but  rests  also,  in  part,  on  the  veracity  and  competency  of 
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some  other  person.^  (a)  Hearsay  evidence,  as  thus  described,  is 
uniformly  held  incompetent  to  establish  any  specific  fact,  which, 
in  its  nature,  is  susceptible  of  being  proved  by  witnesses  who  can 
speak  from  their  own  knowledge.  That  this  species  of  testimony 
supposes  something  better,  which  might  be  adduced  in  the  partic- 
ular case,  is  not  the  sole  ground  of  its  exclusion.  Its  extrinsic 
weakness,  its  incompetency  to  satisfy  the  mind  as  to  the  existence 
of  the  fact,  and  the  frauds  which  may  be  practised  under  its 
cover,  combine  to  support  the  rule  that  hearsay  evidence  is  totally 
inadmissible.^ 

§  100.  Original  and  hearsay  evidence  dlstdngaished.  Before  we 
proceed  any  farther  in  the  discussion  of  this  branch  of  evidence,  it 
will  be  proper  to  dittinguish  more  clearly  between  hearsay  evidence 
and  that  which  is  deemed  original.  For  it  does  not  follow,  because 
the  writing  or  words  in  question  are  those  of  a  third  person,  not 
under  oath,  that  therefore  they  are  to  be  considered  as  hearsay. 
On  the  contrary,  it  happens,  in  many  cases,  that  the  very  fact  in 
controversy  is,  whether  such  things  were  written  or  spoken,  and 
not  whether  they  were  true ;  and,  in  other  cases,  such  language 
or  statements,  whether  written  or  spoken,  may  be  the  natural  or 
inseparable  concomitants  of  the  principal  fact  in  controversy.^ 
In  such  cases,  it  is  obvious  that  the  writings  or  words  are  not 
within  the  meaning  of  hearsay,  but  are  original  and  independent 
facts,  admissible  in  proof  of  the  issue. 

§  101.   Reputation,  atatements  aa  facta.    Thus,  where  the  question 

1  1  Phil.  Evid.  186. 

*  Per  Marshall,  C.  J.,  in  Mima  Queen  v.  Hepburn,  7  Czanch,  290,  295,  296 ;  Davis 
V.  Wood,  1  Wheat.  6,  8 ;  Rex  v.  Eriswell,  8  T.  R.  707. 

*  Bartlet  v,  Delprat,  4  Mass.  708  ;  Du  Boat  v.  Beresford,  2  Campb.  511.  Under 
this  head,  it  has  been  held  that  where  one  claimed  to  have  procured  a  pistol  to  defend 
himself  against  the  attack  of  another,  upon  the  ground  of  certain  information  received 
from  others,  such  information  becomes  an  original  fact,  proper  to  be  proved  or  disproved 
in  the  case.    People  v.  Shea,  8  CaL  588. 


(a)  Peo^e  v.  Cox,  21  Hun  (N.  Y.),  47  ; 
Hunter  v.  Randall,  69  Me.  188  ;  Filley  v, 
Angell,  102  Mass.  67 ;  State  v.  Haynes, 
71  N.  C.  79  ;  Campbell  v.  State,  8  Tex. 
App.  84  ;  Ashcraft  v.  De  Armond,  44 
Iowa,  229  ;  Sussex  Peerage  Case,  11  CI. 
&  Fin.  85,  p.  118  ;  Schooler  v.  State,  57 
Ind.  127  ;  Stapylton  v,  Clough,  22  Eng. 
L.  &  £q.  276 ;  2  EL  &  Bl.  988.  As  a 
party  to  a  suit  cannot  rely  upon  state- 
ments made  by  hinuelf  in  his  own  fitvor, 
unless  he  takes  the  stand  as  a  witness, 


although  his  admissions  tigainst  his  own 
interest  are  always  evidence  against  him, 
any  declarations  by  himself  in  his  own 
favor  to  a  third  party,  in  absence  of  the 
other  party  to  the  suit,  are  in  general  mere 
hearsay  and  not  admissible.  Whitney  v. 
Houghton,  125  Mass.  451 ;  Nourse  v, 
Nourse,  116  Mass.  101  ;  Woodward 
V,  Leavitt,  107  Mass.  458  ;  Tread  way  «. 
Treadway,  5  Bradw.  478  ;  Ward  v.  Ward, 
87  Mich.  253  ;  Stephen,  Dig.  of  Evid. 
art.  15. 
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is,  whether  the  party  acted  prudently,  wisely,  or  in  good  faith,  the 
information  on  which  he  acted,  whether  true  or  false,  is  original 
and  material  evidence.  This  is  often  illustrated  in  actions  for 
malicious  prosecution ;  ^  and  also  in  cases  of  agency  and  of  trusts. 
So,  also,  letters  and  eonvermtion  addressed  to  a  person,  whose 
sanity  is  the  fact  in  question,  being  connected  in  evidence  with 
some  act  done  by  him,  are  original  evidence  to  show  whether  he 
was  insane  or  not.*  The  replies  given  to  inquiries  made  at  the 
residence  of  an  absent  witness,  or  at  the  dwelling-house  of  a 
bankrupt,  denying  that  he  was  at  home,  are  also  original  evi- 
dence.* (a)  In  these  and  the  like  cases,  it  is  not  necessary  to 
call  the  persons  to  whom  the  inquiries  were  addressed,  since  their 
testimony  could  add  nothing  to  the  credibility  of  the  fact  of  the 
denial,  which  is  the  only  fact  that  is  material.  This  doctrine 
applies  to  all  other  communications,  wherever  the  fact  that  such 
communication  was  made,  and  not  its  truth  or  falsity,  is  the  point 

« 

^  Taylor  v.  Willans,  2  B.  &  Ad.  845.     So,  to  reduce  the  damages,  in  an  action  for 
libel.     Colman  v.  Southwick,  9  Johns.  45. 

«  Wheeler  v,  Aldereon,  8  Hagc.  Eccl.  574,  608 ;  Wright  v.  Tatham,  1  Ad.  &  El.  S, 
8  ;  8.  c.  7  Ad.  &  £1.  813  ;  8.  o.  4Bing.  N.  C.  489.     Whether  letters  addressed  to  the 
T>erson  whose  sanity  is  in  issue  are  admissible  evidence  to  prove  how  he  was  treated 
ny  those  who  knew  him,  without  showing  any  reply  on  his  part,  or  any  other  act  con- 
nected with  the  letters  or  their  contents,  was  a  question  much  discussed  in  Wright  v. 
Tatham.     Their  admissibility  was  strongly  urged  as  evidence  of  the  manner  in  which 
the  person  was  in  fact  treated  by  those  who  knew  him ;  but  it  was  replied,  that  the 
effect  of  the  letters,  alone  considered,  was  only  to  show  what  were  the  opinions  of  the 
writers ;  and  that  mere  opinions,  upon  a  distinct  fact,  were  in  general  inadmissible  ; 
but,  whenever  admissible,  they  must  be  proved,  like  other  facts,  by  the  witness  him- 
self under  oath.     The  letters  in  this  case  were  admitted  by  Gumey,  B.,  who  held  the 
assizes  ;  and  upon  error  in  the  Exchequer  Chamber,  four  of  the  learned  judges  deemed 
them  rightly  admitted,  and  three  thought  otherwise  ;  but  the  point  was  not  decided,  a 
venire  de  novo  being  awarded  on  another  ground.     See  1  Ad.  &  £1.  8  ;  and  7  Ad.  &  El. 
329.     Upon  the  new  trial  before  the  same  judge,  the  letters  were  again  received  ;  and 
for  this  cause,  on  motion,  a.  new  trial  was  granted  by  Lord  Denman,  C.  J.,  and  Lit- 
tledale  and  Coleridge,  JJ.     The  cause  was  uien  again  tried  before  Coleridge,  J.,  who 
rejected  the  letter ;  and  exceptions  being  taken,  a  writ  of  error  was  a^ain  brought  in 
the  Exchequer  Chamber  ;  where  the  six  learned  judges  present,  being  divided  cquallv 
upon  the  question,  the  judgment  of  the  King's  uench  was  affirmed  (see  7  Ad.  k  £l. 
sis,  408),  and  this  judgment  was  aften^'ards  affirmed  in  the  House  of  Lords  (see  4 
Bing.  N.  C.  489) ;  a  large  m^ority  of  the  learned  judges  concurring  in  opinion  that 
letters  addressed  to  the  party  were  not  admissible  in  evidence,  unless  connected,  by 
proof,  with  some  act  of  his  own  in  regard  to  the  letters  themselves,  or  their  contents. 

•  Crosby  v.  Percy,  1  Taunt.  364  ;  Morgan  t>.  Morgan,  9  Bing.  859  ;  Sumner  v.  Wil- 
liams, 5  Mass.  444  ;  Pelletrean  v,  Jackson,  11  Wend.  110,  128,  124 ;  Key  v.  Shaw,  8 
Bing.  820  ;  Phelps  v.  Foot,  1  Conn.  387. 

(a)  So  if  the  issue  is  upon  the  bankrupt  "avoiding  or  evading"  civil  proceas,  an- 

havinff  absconded,  his  declarations  as  to  his  swers  given  at   his  residence  to  persons 

intention  to  return,  made  at  his  departure  calling  thera  to  serve  process  are  admiasi- 

from  his  place  of  business,  are  admissible,  ble.      BnsweU  v,   Lincks,   8    Daly    (N. 

United    States  v,  Penn,  18  Bankr.  Re^.  Y.),  518. 
464.    So  if  the  question  is  whether  one  is 
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in  eoHtroversy.^  Upon  the  same  principle,  it  is  considered  that 
evidence  of  general  rejmt€Uion,  (a)  reputed  ownership^  pvblie  rur 
aar^  general  notoriety^  and  the  like,  though  composed  of  the  speech 
of  third  persons  not  under  oath,  is  original  evidence,  and  not  hear- 
say ;  the  subject  of  inquiry  being  the  concurrence  of  many  voices 
to  the  same  fact.^ 

§  102.  XfacprMsioiifl  of  feeUng.  WhercYer  the  bodily  or  mental 
fidinge  of  an  individual  are  material  to  be  proved,  the  usual 
expressions  of  such  feelings,  made  at  the  time  in  question,  are 
also  original  evidence.  If  they  were  the  natural  language  of  the 
affection,  whether  of  body  or  mind,  they  furnish  satisfactory  evi- 
dence, and  often  the  only  proof   of   its   existence.  (()     And 

^  Wliiteheftd  v.  Soott»  1  Moo.  &  R.  2 ;  Shott  v.  Streatfield,  Id.  8  ;  1  Ph.  Evid. 
183. 

'  Foolkes  «.  Sellway,  3  Esp.  286 ;  Jones  v.  Perry,  2  Esp.  482 ;  Rex  v.  Watson,  2 
Start.  116  ;  BtdL  N.  P.  296,  297.  And  see  Hard  v.  Brown,  18  Vt.  87.  Evidence  of 
repated  owneTship  is  seldom  admissible,  except  in  eases  of  bankruptcy,  by  virtue  of 
the  lUtnte  of  21  Jac  I.  c  19.  §  11  ;  Gurr  v,  Rutton,  Holt's  N.  P.  Cos.  827  ;  Oliver  v. 
Banktt,  1  Brod.  &  Bing.  269.  (c)  Upon  the  question,  whether  a  libellous  painting 
was  made  to  represent  a  certain  indiyidual.  Lord  fUlenborough  pennitted  the  declara- 
tioDs  f^  the  spectatora,  while  looking  at  the  picture  in  the  eidiibition-room,  to  be  given 
in  evidence.     Da  Boat  v,  Beresford,  2  Campb.  512. 

(a)  On  this  sabject,  Lord,  J.,  in  Walker  Mich.  537,  it  was  held  that  expressions 

r.  Moors,  122  Mass.  501,   says:    '*The  of  pain  uttered  during  an  examination  by 

distinction  between  reputation  and  hearsay  physicians,  made  for  the  express  purpose 

fvidauen  sometimes  difficult  as  a  practicid  of  enabling  them  to  testify  in  a  suit  which 

qoettion,  and  is  not  always  kept  clearly  in  was  alreadjr  begun  and  was  based  on  the 

mind  in  the  introduction  ot    testimony  injury  causing  the  pain,  were  inadmi(»sible. 

vpon  a  triaL      CfenenU  reputation  is  a  It    seems   that   these    invalidating  facts 

fid ;  ^  mere  dedaraticn  of  one  or  many  applied  more  properly  to  the  credibility  of 

isWnay.     It  does  not  require  a  multi-  the  evidence  after  it  was  in,  than  to  its 

tnde  of  witnesses  to  prove  the  fact  that  competency.      Murphy  v.  New  York,  &c. 

t^isaoenend  reputation  upon  a  par-  B.  R.  Co.,  66  Barb.  (N.  Y.)  125. 

ticolar  subject.     The  question  is  a  simple  The  natural  expressions  of  disgust  at  an 

OQCi^fact.    Is  there  a  general  reputation  ?  offensive  smell  are  admissible  in  an  action 

Has  the  sabject  been  so  much  discussed  for  a  nuisance.     Kearney  v,    Farell,   28 

tad  considered  that  there  is  in  the  public  Conn.  817.     Exclamations  tending  to  show 

niiida  uniform  and  concurrent  sentiment  the  existence  of  malice  are  also  admissible 

which  can  be  sitated  as  a  fact.     By  the  toprove  malice.    Terrell  v.  Com.,  18  Bush 

poblic  mind,  of  course,  is  not  meant  the  (Ky.),  246. 

nind  of  the  whole  public,  but  of  that  por-  (c)  Evidence  of  the  general  reputation  of 

tioQ  of  the  public  which  is  co^^i^ant  of  a  merchant  among  his  fellow  merchants,  as 

ttd  interested  in  the  matter  of  inquiry.*'  to  the  fact  of  his  solvency  seems  to  be  freely 

(M  Exclamationsof  pain  are  admissible  admitted.     Thus  the  fact   that  a   debtor 

to  prove  the  existence  of  pain.     Insurance  was  reputed  insolvent  at  the  time  of  an 

Cav.  Uoaley,  8  liV^all.  (U.  S.)  897  ;  Bacon  alleged  fraudulent  preference  of  a  creditor 

V.  Ghsilton,  7  Cnah.  (Mass. )  581 ;   Hatch  is  competent  evidence  tending  to  show  that 

V-  FoUer,   181    Mass.    574  ;     State    «.  his  preferred  creditor  had  reasonable  cause 

Howard,  82  Vt.  880  ;  Sanders  v.  Reister,  to  believe  him  insolvent.     Lee  v.  Kilbum, 

1  Dak. Terr.  161  ;    Elliott  p.  Van  Buren,  8  Gray  (Mass.),  594.    And  the  fact  that 

33Hieh.  49  ;  Towle  v.  Blake,  48  N.  H.  92;  he  was  in  good  repute  as  to  property  may 

Taylor  v.  Grand  Trunk  K.  R.  Co.,  Id.  804  ;  likewise  be  proyed,  to  show  that  such  a 

^f^^n  V.  Grain,  80  Tex,  284.     In  Grsnd  creditor  had  not  reasonable  cause  to  be- 

iUpidB,  J^  R.  R.   Co.  «.  Huntley,  88  lieve  him  insolvent.    Bartlett  v.  Decreet, 
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whether  they  were  real  or  feigned  is  for  the  jury  to  determine. 
Thus,  in  actions  for  criminal  conversation,  it  being  material  to 
ascertain  upon  what  terms  the  husband  and  wife  lived  together 
before  the  seduction,  their  language  and  deportment  towards  each 
other,  their  correspondence  together,  and  their  conversations  and 
correspondence  with  third  persons,  are  original  evidence.^  But, 
to  guard  against  the  abuse  of  this  rule,  it  has  been  held,  that, 
before  the  letters  of  the  wife  can  be  received,  it  must  be  proved 
that  they  were  written  prior  to  any  misconduct  on  her  part,  and 
when  there  existed  no  ground  for  imputing  collusion.^  If  written 
after  an  attempt  of  the  defendant  to  accomplish  the  crime,  the 
letters  are  inadmissible.^  Nor  are  the  dates  of  the  wife's  letters 
to  the  husband  received  as  sufficient  evidence  of  the  time  when 
they  were  written,  in  order  to  rebut  a  charge  of  cruelty  on  his 
part ;  because  of  the  danger  of  collusion.^  (a)  So,  also,  the  rep- 
resentation by  a  sick  person  of  the  nature,  symptoms,  and  effects 
of  the  malady  under  which  he  is  laboring  at  the  time,  are  received 
as  original  evidence.  If  made  to  a  medical  attendant,  they  are  of 
greater  weight  as  evidence ;  but,  if  made  to  any  other  person,  they 
are  not  on  that  account  rejected.^  (()     In  prosecutions  for  rapej 

1  Trelawney  v,  Colman,  2  Stark.  101  ;  8.  c.  1  Barn.  &  AM.  90  ;  Willis  v.  Bernard, 
8  Bing.  876  ;  Elsam  v.  Faucett,  2  £sp.  562  ;  Winter  v.  Wroot,  1  Moo.  &  R.  404 ;  GU- 
christ  i;.  Bale,  8  Watts,  855  ;  Thompson  f.  Trevanion,  Skin.  402. 

3  Edwards  v.  Crock,  4  Esp.  39 ;  Trelawney  v.  Colman,  1  Bam.  &  Aid.  90 ;  1  Phil. 
Evid.  190. 

»  Wilton  r.  Webster,  7  C  &  P.  198. 

*  Houliston  V.  Smyth,  2  C.  &  P.  22 ;  Trelawney  v.  Colman,  1  Bam.  &  Aid.  90. 

^  Areson  v.  Lord  Kiunaird,  6  East,  188 ;  1  Ph.  Evid.  191 ;  Gray  v.  Toung,  Harp. 
88  ;  Gilchrist  v.  Bale,  8  Watts,  855. 

4  Id.  113  ;  Heywood  v.  Reed,  Id.  574.    In  Earl  v,  Tupper,  45  Yt.   275  ;    State  v. 

both  cases  the  testimony  is  admissible  on  Howard,  32  Vt.  880  ;    Matteson  v.  New 

the  ground  that  the  belief  of  men  as  to  York,  &c.   R.  R.  Co.,  62  Barb.  (N.  Y.) 

matters  of  which  they  have  not  personal  864  ;  Gray  v.  McLaughlin,  26  Iowa,  279. 

knowledge  is  reasonably  supposea  to  be  The  mle  admits,  however,  only  exclama- 

affected  by  the  opinions  of  others  who  are  tions  of    present  pain  or  statements  of 

about  them.    See  also  Carpenter  v,  Leo-  present  symptoms.    All  statements  made 

nard,  3  Allen  (Mass. ),  82 ;  and  Whitcher  oy    the    sick    person    relating    to    past 

V.  Shattuck,  Id.  319.  transactions,  however  closely  they  may  be 

(a)  And  where,  in  an  action  against  a  connected  with  the  present  sickness,  and 
husband  for  tiie  board  of  his  wife,  the  even  (it  is  held  in  most  States)  though 
plaintiff  had  introduced  testimony  tending  stating  the  cause  of  the  sickness  or  injury, 
to  show  a  certain  state  of  mind  on  the  part  shoula  be  rejected  unless  the  statements  are 
of  the  wife,  her  declarations  to  third  per-  otherwise  admissible,  as  part  of  the  res 
sons  on  that  subject,  expressive  of  her  gesttB,  Roosa  v.  Boston  Loan  Co.,  132 
mental  feelings,  are  admissible  in  favor  of  Mass.  489  ;  Morrisey  v.  Ingham,  111  Id. 
the  husband.  Jacobs  v.  Whitcomb,  10  68  ;  Ashland  v.  Marlborough,  99  Id.  47  ; 
Cush.  (Mass.)  255.  Collins  v.  Waters,  54  111.  485;   Illinois 

(b)  Fay  v,  Harlan,  128  Mass.  244 ;  Central  R.  R  Co.  v,  Sutton,  42  Id.  438 ; 
Bacon  v.  Chariton,  7  Cush.  (Mass.)  581 ;  Grand  Rapids,  &c  R.  R.  Co.  «.  Huntley, 
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too,  where  the  party  injured  is  a  witness,  it  is  material  to  show 
that  she  made  complaint  of  the  injury  while  it  was  yet  recent. 
Proof  of  such  complaint,  therefore,  is  original  evidence ;  but  the 
statement  of  details  and  circumstances  is  excluded,  it  being  no 
legal  proof  of  their  truth.^  (a) 

§  103.  Reiatioiiship.  To  this  head  may  be  referred  much  of  the 
evidence  sometimes  termed  ^'  hearsay,"  which  is  admitted  in  cases 
of  pedigree.  The  principal  question,  (()  in  these  cases,  is  that  of 
the  parentage  or  descent  of  the  individual ;  and,  in  order  to  ascer- 
tain this  fact,  it  is  material  to  know  how  he  was  acknowledged 
and  treated  by  those  who  were  interested  in  him,  or  sustained  to- 
wards him  any  relations  of  blood  or  affinity.  It  was  long  un- 
settled, whether  any  and  what  kind  of  relation  must  have  subsisted 
between  the  person  speaking  and  the  person  whose  pedigree  was 
in  question ;  and  there  are  reported  cases  in  which  the  declara- 
tions of  servants,  and  even  of  neighbors  and  friends,  have  been 
admitted.    But  it  is  now  settled,  that  the  law  resorts  to  hearsay 

1  1  East,  p.  C.  444,  445  ;  1  Hale,  P.  C.  638  ;  1  Ruasell  on  Crimes,  565 ;  Rex  v. 
Clai'ke,  2  Stark.  241  ;  I^ughlin  v.  State,  18  Ohio,  99.  In  a  prosecution  for  conspiring 
to  assemble  a  large  meeting,  for  the  purpose  of  exciting  terror  in  the  community,  the 
complaints  of  terror,  made  by  persons  professing  to  be  alarmed,  were  permitted  to  be 
proved  by  a  witness  who  heard  them,  without  calling  the  persons  themselvea.  Regina 
r.  Vincent,  9  C.  &  P.  275. 

88  Mich.  537 ;  Denton  v.  State,  1  Swan  opinions  of  sevei-al  learned  judges  are 
(Tenn. ),  279  ;  Smith  v.  State,  53  Ala.  486.  against  the  propriety  of  this  course.  Parke, 
In  Barber  v,  Merriam,  11  Allen  (Mass.),  B.,  in  Rejg.  v.  Walker,  2  Moo.  &  R.  212  ; 
822,  the  Court  uses  language  which  would  Stephen,  Dig.  of  Evid.  note  V. 
seem  to  imply  that  the  declarations  were  (6)  Stephen  (Dig.  £yid.  art  81),  says 
admissible  as  to  past  events,  when  made  to  that  such  declarations  are  admissible  only 
a  phifsician,  for  medical  advice.  It  is,  incases  in  which  the  pedigree  to  which  they 
however,  an  obiter  dictum  in  that  case,  relate  is  in  issue,  and  not  to  those  in  which 
and  the  general  current  of  authority  is  it  is  only  relevant  to  the  issue.  Whit- 
contrary,  tuck  V.  Walters,  4  C.  &  P.  875.  This  is 
(a)  Reg.  V.  Megson,  9  0.  &  P.  421.  Mr.  undoubtedly  the  safer  rule,  but  is  not  uni- 
Stephen  (Dig.  Evid.  art.  8)  states  this  versallv  adopted,  e,  g,  in  Massachusetts, 
principle  generally  as  applicable  to  all  Thus,  in  North  Brookfield  v.  Warren,  16 
crimes.  Rex  v.  Wink,  6  C.  &  P.  397.  Qray,  174,  the  Court  said  :  *'Soroeof  the 
But  see  Haynes  v.  Com.,  Sup.  Ct.  Va.  authorities  seem  to  limit  the  competency 
1877,  3  L.  &  Eq.  Rep.  699  ;  People  v,  of  this  species  of  proof  to  cases  where  the 
McCrea,  82  Cal.  98  ;  and  a  very  able  main  subject  of  inouiiy  relates  to  pedi^ppee, 
discussion  of  the  subject  in  Amer.  Law  and  where  the  inciaents  of  birth,  marriage, 
Review,  vol.  14,  p.  817  ;  vol.  15,  pp.  1,  71.  and  death,  and  the  times  when  these  events 
The  question  cannot  yet  be  said  to  be  set-  happened  are  put  directly  in  issue  ;  but 
tied  whether  the  particulars  of  the  com-  upon  principle  we  can  see  no  reason  for  such 
plaint  can  be  given  in  evidence.  That  a  limitation.  If  this  evidence  is  admissi- 
thev  may  when  they  can  be  fairly  oonsid-  ble  to  prove  such  facts  at  all,  it  is  equally 
eied  part  of  the  res  geatts  is  certain.  Reg.  so  in  all  cases  whenever  they  become  le- 
V.  Eyre,  2  F.  &  F.  579.  Cf.  Ree.  v.  Wood,  gitimate  subjects  of  judicial  inquinr  and 
14  Cox,  Cr.  Cas.  46.  When  wey  are  not  investigation."  Cf.  Hathaway  v.  JEvans, 
admissible  as  part  of  the  res  gestae,  the  118  Mus.  267. 
practice  is  usual  to  reject  them,  but  the 
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evidence  in  cases  of  pedigree,  upon  the  ground  of  the  interest  of 
the  declarants  in  the  person  from  whom  the  descent  is  made  out, 
and  their  consequent  interest  in  knowing  the  connections  of  the 
family.  The  rule  of  admission  is,  therefore,  restricted  to  Ihe  dec- 
larations of  deceased  persons  who  were  related  by  blood  or  mar- 
riage to  the  person,  and,  therefore,  interested  in  the  succession  in 
question.^  (a)  And  general  repute  in  the  family,  proved  by  the 
testimony  of  a  surviving  member  of  it,  has  been  considered  as 
falling  within  the  rule.^  (h) 

1  Vowles  V.  Toan^,  18  VeB.  140,  147 ;  Goodright  v.  Moes,  Cowp.  591,  594,  as  ex* 
nonnded  by  Lord  Eldon,  in  Wbitelocke  r.  Baker,  13  Ves.  514  ;  Jonnson  v.  Lawson,  2 
Aing.  86 ;  Monkton  v.  Attorney-General,  2  Buss.  &  My.  147,  156  ;  CreaAO  v.  Barrett; 

1  Or.  M.  fr  R.  919,  928 ;  Casey  v.  O'Shaunessy,  7  Jur.  1140  ;  Gr^ory  v,  Baugh,  4 
Band.  611  ;  Jewell  v.  Jewell,  1  How.  (S.  C.)  281  ;  8.  c.  17  Peten,  218  ;  Kay  wood  v, 
Bamett,  8  Dev.  &  Bat.  91 ;  Jackeon  v.  Browner,  18  Johns.  87  ;  Chapman  v.  Chapman, 

2  Conn.  847  ;  Waldron  v.  Tuttle,  4  N.  H.  871.  The  declarations  or  a  mother,  in  dis- 
paragement of  the  legitimacy  of  her  child,  have  been  received  in  a  question  of  succes- 
aion.     Hargrave  v.  Hargrave,  2  C.  &  K.  701. 

*  Doe  v.  Griffin,  15  East,  298.  There  is  no  valid  objection  to  such  evidence,  be- 
cause it  is  hearsay  upon  hearsay,  provided  all  the  declarations  are  within  the  family. 
Thus,  the  declarations  of  a  deceased  lady,  as  to  what  had  been  stated  to  her  by  her  hus- 
band in  his  lifetime,  were  admitted.  Doe  v.  Bandall,  2  M.  &  P.  20;  Monkton  v.  Attorney- 
General,  2  Russ.  &  My.  165 ;  BulL  N.  P.  295 ;  Elliott  v.  Piersoll,  1  Peters,  828,  387. 
It  is  for  the  judge  to  decide,  whether  the  declarants  were  "members  of  the  family  so  as 
to  render  their  evidence  admissible  ;"  and  for  the  jury  to  settle  the  fact  to  which  their 
declarations  relate.  Doe  v.  Davies,  11  Jur.  607  ;  10  Q.  B.  814.  In  regard  to  the 
value  and  weight  to  be  given  to  this  kind  of  evidence,  the  following  observations  of 
Lord  Langdale,  M.  R.,  are  entitled  to  great  consideration.      "In  cases,"  said  he, 


(a)  The  English  rule  is  said  be  that 
**  the  declarations  must  be  made  by  a  de- 
clarant shown  to  be  UgitimaUly  related  by 
blood  to  the  person  to  whom  they  relate,  or 
by  the  husband  or  vri/e  of  such  person." 
Stephen,  Dig.  Evid.  art  81 ;  Shrewsbury 
Peerage  Case,  7  H.  L.  C.  26 ;  Breadalbane 
Case,  L.  R.  1  H.  L.  Sc.  182 ;  Hitchins 
V.  Eardley,  L.  R.  2  P.  &  M.  248  ;  Smith 
9.  Tebbitt,  L.  R.  1  P.  &  M.  854.  This 
statement  is  more  stringent  than  that 
of  Mr.  Greenleaf,  whose  rale  admits  per^ 
sons  "related  by  blood  or  marriage*  to 
the  declarant  But  even  this  more  re- 
laxed statement  is  probably  not  the  law 
in  some  States.  In  Carter  v.  Montgom- 
ery, 2  Tenn.  Ch.  228,  the  Court  sav  this 
rule  is  not  the  law  in  Tennessee,  and  that 
while  the  EngUsh  rule  ma^  be  the  most 
consonant  to  sound  principle,  and  may 
answer  the  ends  of  justice  in  a  dense  pop- 
ulation and  settled  community,  yet  it 
scarcely  suffices  in  a  sparsely  inliabited 
community  with  a  migratory  and  rapidly 
changing  population.  Accordingly  evi- 
dence of  declarations  of  persons  not  so  re- 
lated were  admitted.    To  the  same  effect, 


are  Banert  v.  Day,  8  Wash.  C.  C.  248 
Boudereau  v.  Montgomery,  4  Id.  186 
Jackson  v.  Cooley,  8  Johns.  (N.  Y.)  128 
Pegram  v.  Isabell,  2  Hen.  k  M.  198 
Walkup  V.  Pratt,  5  Harr.  &  J.  51.  But 
in  Blackburn  v.  Crawfords,  8  Wall.  185, 
where  C  died  leaving  land  which  was 
claimed  by  children  of  B,  who  had  been 
C's  mistress,  declarations  of  B's  sister, 
since  dead,  to  prove  B's  marriage  with  C, 
were  rejected.  Cf.  Murray  v.  Milner,  L. 
R.  12  Ch.  Div.  845 ;  Cuddy  v.  Brown,  78 
111.  415  ;  Jones  v.  Jones,  86  Md.  447. 
Also  Mooen  v.  Bunker,  29  N.  H.  42; 
Emerson  v.  White,  Id.  482;  Eelley  «. 
McGnire,  15  Ark.  555.  The  relationship 
must  be  established  by  evidence  dehors 
the  declarations  (Thompson  v.  Wolf,  8 
Oreg.  454)  ;  and  declarant  must  be  dead. 
Greenleaf  v.  Dubuque,  &c.  R.  R.  Co.,  80 
Iowa,  801. 

(b)  Webb  V.  Richardson,  42  Yt  466 ; 
Yan  Sickle  v.  Gibson,  40  Mich.  170;  Eaton 
V.  Tallmadge,  24  Wis.  217.  See  also 
Copes  V.  Pearce,  7  Gill,  247  ;  dements  «• 
Hunt,  1  Jones  (N.  C),  400. 
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§  104.  BfaHi,  emOt,  nunxiage.  The  term  pedigree  j  howeyer,  em- 
braces not  only  descent  and  relationship,  but  also  the  facts  of 
birthj  marriage^  and  deaths  and  the  times  when  these  events  hap- 
pened. These  facts,  therefore,  maj  be  proved  in  the  manner 
above  mentioned,  in  all  cases  where  they  occur  incidentally,  and 
in  relation  to  pedigree.  Thus,  an  entry,  by  a  deceased  parent  or 
other  relative,  made  in  a  Bible,  family  missal,  or  any  other  book, 
or  in  any  document  or  paper,  stating  the  fact  and  date  of  the 
birth,  marriage,  or  death  of  a  child,  or  other  relative,  is  regarded 
as  a  declaration  of  such  parent  or  relative  in  a  matter  of  pedi- 
gree.^ (a)  So,  also,  the  correspondence  of  deceased  members  of 
the  family,  recitals  in  family  deeds,  such  as  marriage  settlements, 
descriptions  in  wills,  and  otiier  solemn  acts,  are  original  evidence 

• 

**  where  the  whole  eridence  ie  tnditiontiy,  when  it  oonsistB  entirdj  of  fiunily  repute* 
tion,  or  of  stetements  of  declaratioxis  made  by  persons  who  died  long  sgo»  it  must  be 
Uken  with  each  dlowances,  and  also  with  snch  sospicions,  as  onght  reasonably  to  be 
attached  to  it.  When  fiunily  repatetion,  or  declarations  of  kindrra  made  in  a  family, 
are  the  subiect  of  evidence,  and  the  reputation  is  of  long  standing,  or  the  declarations 
are  of  old  oate,  the  memory  as  to  the  source  of  the  reputetion,  or  as  to  the  persons  who 
made  the  declarations,  can  rarely  be  diaracterisRd  by  perfect  accuracy,  what  is  true 
may  become  blended  with,  and  scarcely  distinguishable  from,  something  that  is  erro- 
neous ;  the  detection  of  error  in  any  part  of  the  stetement  necessarily  throws  doubt  upon 
the  whole  stetement,  and  yet  all  that  Ib  material  to  the  cause  may  be  pefectly  true ; 
and  if  the  whole  be  rejected  as  false,  because  error  in  some  part  is  proye<]^  the  greatest 
iiyustice  may  be  done.  All  testimony  is  subject  to  such  errors,  and  testimony  of  this 
kind  is  more  particularly  so ;  and  however  difficult  it  may  be  to  discover  the  truth,  in 
cases  where  there  can  be  no  demonstration,  and  where  every  conclusion  which  may  be 
drawn  is  subject  to  some  doubt  or  uncertainty,  or  to  some  opposing  probabilities,  the 
courts  are  bound  to  adopt  the  conclusion  which  appears  to  rest  on  the  most  solid  foun- 
dation."   See  Johnston  v.  Todd,  5  Beav.  699,  600. 

1  Berkley  Peerafle  Case,  4  Campb.  401,  418  ;  Doe  v.  Bray,  8  B.  &  C.  818  ;  Monkton 
V,  Attomey-Genend,  2  Russ.  &  My.  147 ;  Jackson  o.  Cooley,  8  Johns.  128,  131,  per 
Thompson,  J. ;  Douglass  v.  Sanderson,  2  Dall.  118 ;  Slane  Peerage  Case,  5  Clark  k 
Fin.  24 ;  Carskadden  v.  Poorman,  10  Watts,  82  ;  Sussex  Peerage  Case,  11  Clark  k  Fin. 
85 ;  Watson  v.  Brewster,  1  Barr,  881.  And  in  a  recent  case  this  doctrine  has  been 
thought  to  warrant  the  admission  of  declarations,  made  by  a  deceased  person,  as  to 
where  his  familjr  came  from,  where  he  came  from,  and  of  what  place  his  father  was 
designated.    Shields  v.  Boucher,  1  De  Gex  &  Smale,  40. 


(a)  Breadalbane  Case,  L.  R.  1  H.  L. 
8c  182  ;  Betty  m  Nail,  6  Ir.  C.  L.  17 ; 
Alexander  v.  Cnamberlin,  1  Thomp.  &  C. 
600.  So  common  reputetion  in  the  fam- 
ily is  evidence  of  the  death  of  a  member 
(Anderson  v.  Parker,  6  Cal.  197 ;  Mason 
V.  Fuller,  45  Vt.  29.  Cf.  Redfield  on 
Wilhs  pt.  2,  §  1 ) ;  and  of  the  time  of  death. 
Morrill  ».  Poster,  88  N.  H.  879.  But  not 
of  the  age  of  the  deceased.  Albertson  v, 
Robeson,  1  DaU.  90 ;  Kidney  «.  Cock- 
bnm,  2  Russ.  &  M.  168  ;  Robinson  v. 
Blakely,  4  Rich.  (S.  0.)  586.  Ct  Roe  v. 
Rawlings,  7  East,  290. 


It  has  been  held  that  the  declarations  of 
a  deceased  parent  as  to  the  pUict  of  birth 
of  a  child  are  inadmissible.  R.  v,  Erith, 
8  East,  539 ;  Wilmington  v.  Burlington, 
4  Pick.  (Mass.)  174 ;  Brooks  v.  Clay,  8 
A.  K.  Marsh.  (Ky.)  545;  Tvler  v,  JHan- 
ders,  57  K.  H.  618.  Probably  the  true 
ground  of  refusing  such  evidence  is  that 
given  by  the  court  in  Union  «.  Plainfield, 
89  Conn.  568 ;  i.  e.  that  the  evidence  is 
admissible  only  in  cases  of  pediffree,  which 
was  the  original  and  proper  lunit  of  the 
rule. 
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in  all  cases  where  the  oral  declarationB  of  the  parties  are  admissi- 
ble.^ (a)  In  regard  to  recitals  of  pedigree  in  bills  and  answers  in 
Chancerj,  a  distinction  has  been  taken  between  those  facts  which 
are  not  in  dispute  and  those  which  are  in  controversy ;  the  former 
being  admitted,  and  the  latter  excluded.^  Recitals  in  deeds,  other 
than  family  deeds,  are  also  admitted,  when  corroborated  by  long 
and  peaceable  possession  according  to  the  deed.' 

§  105.  Iiuioriptlons.  Jn$cripti<ms  on  tombstoneiy  and  other  fur 
neral  monuments^  engramngn  on  rinffs^  inscriptions  on  family  por* 
traitSj  chartSj  or  pedigree^  and  the  like,  are  also  admissible,  as 
original  evidence  of  the  same  facts.  Those  which  are  proved  to 
have  been  made  bj  or  under  the  direction  of  a  deceased  relative 
are  admitted  as  his  declarations.  But  if  they  have  been  publicly 
exhibited,  and  were  well  known  to  the  family,  the  publicity  of 
them  supplies  the  defect  of  proof,  in  not  showing  that  they  were 
declarations  of  deceased  members  of  the  family ;  and  they  are  ad- 
mitted on  the  ground  of  tacit  and  common  assent.  It  is  presiuned, 
that  the  relatives  of  the  family  would  not  permit  an  inscription 
without  foundation  to  remain;   and  that  a  person  would  not 


1  Bali  N.  P.  288 ;  Neal  v.  Wilding,  2  Str.  1151,  per  Wright,  J. ;  Doe  v.  E.  of 
Pembroke,  11  East,  504  ;  Whitelocke  v.  Baker,  18  Ves.  514  ;  Elliott  v,  PiersoU,  1  Pet 
828 ;  1  Ph.  Evid.  216,  217,  and  peerage  cases  there  cited.  In  two  recent  cases,  the 
recitals  in  the  deeds  were  held  admissible  only  against  the  parties  to  the  deeds  ;  but  in 
neither  of  those  cases  was  the  party  proved  to  have  been  related  to  those  whose  pedi- 
gree was  recited.  In  Fort  v.  Clarke,  1  Rnss.  601,  the  grantors  recited  the  death  of  the 
sons  of  John  Cormick,  ten&nts  in  tail  male,  and  deeUund  themselves  heirs  of  the  bodies 
of  his  danghters,  who  were  devisees  in  remainder ;  and  in  Slaney  v.  Wade,  1  Mylne  k 
Craig,  338,  the  grantor  was  a  mere  trustee  of  the  estate,  not  related  to  the  parties.  See 
also  Jackson  v,  Cooley,  8  Johns.  128  ;  Jackson  v.  Russell,  4  Wend.  548 ;  Keller  v, 
Nutz,  5  S.  &  R.  251.  If  the  recital  in  a  wHl  is  made  after  the  fact  recited  is  in  con- 
troversy, the  wiU  is  not  admissible  as  evidence  of  that  fact.  Sussex  Peerage  Case,  11 
Clark  &  Fin.  85. 

^  Phil.  &  Am.  on  Evid.  281,  282,  and  the  authorities  there  cited.  Ex  parts  affida- 
vits, made  several  years  befora,  to  prove  pedigree  by  official  requirement,  and  prior  to 
any  lis  mota,  are  admissible.  Hurst  v,  Jones,  1  Wall.  Jr.  878,  App.  3.  As  to  the 
effect  of  a  lis  mota  upon  the  admissibility  of  declarations  and  reputation,  see  infm, 
"  181-184.  {b) 

*  Stokes  V.  DtweSy  4  Mason,  268. 


(a)  Murray  v.  MUner,  L.  R.  12  Ch. 
Div.  845 ;  Bkckbum  v.  Crewfords,  8  Wall. 
(U.  S.)  185 ;  Pearson  i^.  Pearson,  46  Cal. 
609  ;  Scharff  V.  Keener,  64  Pa.  St.  876. 

No  proof  of  the  handwriting  is  needed 
in  sucn  cases,  as  the  ac<}uiescenoe  of  the 
family  proves  the  authenticity  of  the  state* 
ment.  Hubbard  v.  Lees,  L.  R.  1  Ex. 
255. 

(6)  The   declarations   must   be  made 


prior  to  any  lis  nuftOf  but  they  do  not 
cease  to  be  admissible  because  they  were 
made  for  the  purpose  of  preventing  the 
question  from  arismg.  Stephen,  Dig.  of 
Evid.  art.  81.  Berkeley  Peerage  Case, 
4  Camp.  401-417 ;  CanioUe  v.  Ferri^  28 
N.  Y.  91 ;  Butler  v,  Mountgarret,  7  H. 
Ii.  C.  683 ;  Shedden  i^.  Patrick,  2  Sw.  A 
Tr.  170 ;  HiU  v.  HibWt,  19  W.  R.  250. 


CHAP,  v.]  HEARSAY.  143 

wear  a  ring  with  an  error  on  it.^  (a)  Mural  and  other  funeral 
inscriptions  are  provable  by  copies,  or  other  secondary  evidence, 
as  has  been  already  shown.'  Their  value,  as  evidence,  de- 
pends much  on  the  authority  under  which  they  were  set  up, 
and  the  distance  of  time  between  their  erection  and  the  events 
they  commemorate.* 

§  106.  FamUy  condnct  Under  this  head  may  be  mentioned  ^ 
family  conduct^  such  as  the  tacit  recognition  of  relationship,  and 
the  disposition  and  devolution  of  property,  as  admissible  evidence, 
from  which  the  opinion  and  belief  of  the  family  may  be  inferred, 
resting  ultimately  on  the  same  basis  as  evidence  of  family  tradi- 
tion. Thus,  it  was  remarked  by  Mansfield,  G.  J.,  in  the  Berkeley 
Peerage  Case,*  that  "  if  the  father  is  proved  to  have  brought  up 
the  party  as  his  legitimate  son,  this  amounts  to  a  daily  assertion 
that  the  son  is  legitimate."  And  Mr.  Justice  Ashhurst,  in  another 
case,  remarked  that  the  circumstance  of  the  son's  taking  the  name 
of  the  person  with  whom  his  mother,  at  the  time  of  his  birth,  lived 
in  a  state  of  adultery,  which  name  he  and  his  descendants  ever 
afterwards  retained,  "  was  a  very  strong  family  recognition  of  his 
illegitimacy."  *  (6)  So,  the  declarations  of  a  person,  since  de- 
ceased, that  he  was  going  to  visit  his  relatives  at  such  a  place, 
have  been  held  admissible  to  show  that  the  family  had  relatives 
there.® 

§  107.  Marriage.  It  is  frequently  said,  that  general  reputation 
is  admissible  to  prove  the  fact  of  the  marriage  of  the  parties 

^  Per  Lord  Erskine,  in  Yowles  v.  Totmg,  18  Yes.  144 ;  Monkton  v.  Attorney* 
Genera],  2  Ras.  k  Mylne,  147 ;  Kidney  v.  Cockbam,  Id.  167 ;  Camoys  Peerage,  6  CI. 
&  Fin.  789.  An  ancient  pedigree,  purportine  to  have  been  coUected  from  hitlory,  as 
well  as  from  other  sources,  was  held  admi^ble,  at  least  to  show  the  relationship  of  per- 
sons described  by  the  framer  as  living,  and  therefore  to  be  presumed  as  known  to  him. 
Da  vies  v.  Lownaes,  7  Scott,  N.  R.  141.  Armorial  bearingH,  proved  to  have  existed 
while  the  heralds  had  the  power  to  punish  usurpations,  possessed  an  official  weight  and 
credit.  But  this  authority  is  thought  to  have  ceased  with  the  last  herald's  visitation, 
in  1686.  See  1  Phil.  Evid.  224.  At  present  they  amount  to  no  more  than  family 
declanitions. 

^  Supra,  §  94. 

*  Some  remarkable  mistakes  of  fact  in  such  inscriptions  are  mentioned  in  1  Phil* 
Evid.  222. 

«  4  Campb.  416. 

•  Goodnght  v.  Saul,  4  T.  R.  856.  •  Bishton  v.  Nesbitt,  2  Moo.  &  R.  554 

(a)  In  North  Brookfield  v.   Warren,  Eastman  v.  Martin,  19  N.  H.  152  ;  Haslam 

16  Gray  (Mass.),  174,  a  chart  of  biiths,  v.  Cron,  19  W.  R.  968. 
deaths,  &c.,  kept  by  the  deceased  hung  (b)  So,  a  marked  difference  in  the  treat* 

up  openly  in  the  house  was  admitted,  as  ment  of  the  bastard  and  the  legitimate 

well  as  an  inscription  on  a  tombstone,  children  is  a  fact  for  consideration.     Mnr- 

Ct  Shrewsbury  Peerage  Case,  7  H.  L.  C.  1 ;  ray  v.  Milner,  L.  R.  12  Ch.  Div.  845. 
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alluded  to,  even  in  ordinarj  caaes,  where  pedigree  is  not  in  ques- 
tion. In  one  case,  indeed,  such  evidence  was,  after  verdict,  held 
sufficient, /?nma/a<^e,  to  warrant  the  jurj  in  finding  the  fact  of 
marriage,  the  adverse  party  not  having  cross^xamined  the  witness, 
nor  controverted  the  fact  by  proof .^  But  the  evidence  produced 
in  the  other  cases  cited  in  support  of  this  position  cannot  properly 
be  called  hearsay  evidence,  but  was  strictly  and  truly  original 
evidence  of  facts  from  which  the  marriage  might  well  be  inferred ; 
such  as  evidence  of  the  parties  being  received  into  society  as  man 
and  wife,  and  being  visited  by  respectable  families  in  the  neighbor- 
hood, and  of  their  attending  church  and  public  places  together  as 
such,  and  otherwise  demeaning  themselves  in  public,  and  address- 
ing each  other  as  persons  actually  married.^  (a) 

§  108.  R«s  geat».  There  are  other  dedaratiaiu  which  are  ad- 
mitted as  original  evidence,  being  distinguished  from  hearsay  by 
their  connection  with  the  principal  fact  under  investigation.  The 
affairs  of  men  consist  of  a  complication  of  circumstances  so  inti- 
mately interwoven  as  to  be  hardly  separable  from  each  other. 
Each  owes  its  birth  to  some  preceding  circumstance,  and,  in  its 
turn,  becomes  the  prolific  parent  of  others ;  and  each,  during  its 
existence,  has  its  inseparable  attributes,  and  its  kindred  facts, 
materially  affecting  its  character,  and  essential  to  be  known  in 
order  to  a  right  understanding  of  its  nature.  These  surrounding 
circumstances,  constituting  parts  of  the  res  gesUBj  may  always  be 
shown  to  the  jury,  along  with  the  principal  fact ;  and  their  admis- 
sibility is  determined  by  the  judge,  according  to  the  degree  of 
their  relation  to  that  fact,  and  in  the  exercise  of  his  sound  discre- 
tion ;  it  being  extremely  difficult,  if  not  impossible,  to  bring  this 
class  of  cases  within  the  limits  of  a  more  particular  descrip- 
tion.' (6)    The  principal  points  of  attention  are,  whether  the  cir- 

1  Eyaxis  v.  Morgan,  2  C.  &  J.  458. 

«  1  PhU.  Evid.  234,  235  ;  Heirey  v.  Heirey,  2  W.  Bl.  877  ;  Birt  v.  Barlow.  Doug. 
171,  174  ;  Read  v.  Passer,  1  Esp.  213 ;  Leader  v.  Barry,  Id.  858 ;  Doe  v.  Fleming, 
4  Bine.  266  ;  Smith  v.  Smith,  1  Phillim.  294 ;  Hammick  v.  Bronson,  5  Day,  290, 
293 ;  In  re  Taylor,  9  Paige,  611. 

'  Per  Park,  J.,  in  Rawson  v,  Haigh,  2  Bing.  104  ;  Ridley  v.  Oyde,  9  Bing.  849, 
852  ;  Pool  V.  Bridges,  4  Pick.  879  ;  AUen  v.  Dunoan,  11  Pick.  809. 

On  the  trial  of  an  action  brought  by  a  principal  against  an  agent  who  had  charge 

(a)  Murray  v.  Milner,  L.  R.  12  Ch.  So.  182  ;  Ckyton  v.  Wardell,  4  N.  Y.  280. 

Dir.  845  ;  Lyle  «.  EUwood,  L.  R.  19  £q.  Cf.  post,  vol.  ii.  f§  461,  462. 
106  ;  Goodman  «.  Goodman,  28  L.  J.  Ch.  {b)  Haynes  v.  Rutter,  24  Pick.  (Mass.) 

745 ;  Hoggan  v.  Craigie,  1  McL.  &  Rob.  242  ;  Gray  o.  Goodrich,  7  Johns.  (N.  Y.) 

942 ;  Breadalbane  Cue,  L.  R.  1  H.  L.  95  ;  Bank  of  Woodstock  v,  Clark,  25  Yt. 
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cumBtanoes  and  declarations  offered  in  proof  were  contemporaneous 
with  the  main  fact  imder  consideration,  and  whether  they  were  so 
connected  with  it  as  to  illustrate  its  character.^  (a)    Thus,  in  the 

of  certain  bnnnesB  of  the  principal  for  many  yean,,  to  recorer  money  received  by  the 
defendant  from  dlandestine  sales  of  property  of  the  plaintiff,  and  money  of  the  plaintiff 
fraudulently  taken  by  the  defendant,  evidence  that  the  defendant  at  the  time  of  entering 
the  plaintiff's  service  was  insolvent,  and  that  he  had  since  received  only  a  limited  salary 
and  some  small  additional  compensation,  and  that  subsequent  to  the  time  of  his  alleged 
misdoings,  and  during  the  period  specified  in  the  writ,  he  was  the  owner  of  a  laige 
property,  hi  exceeding  the  aggre^te  of  all  his  salary  and  receipts  while  in  the  |>lain- 
tiffs  service,  is  admissible  as  naving  some  tendency  to  prove,  if  the  jury  are  satisfied 
by  other  evidence,  that  money  had  been  taken  from  the  plaintiff  by  some  one  in  his 
employ,  that  the  defendant  is  the  ffuilty  person ;  such  facts  being  in  nature  of  res 
geHcB  accompanying  the  verv  acts  and  transactions  of  the  defendant  under  investiga* 
tion,  and  tending  to  give  tnem  character  and  significance.  And  the  declarations  of 
the  defendant  oonoeming  his  property  and  business  transactions,  made  to  thiiti  per- 
sons, in  the  absence  of  the  plaintiff  or  his  agents,  are  inadmissible  to  rebut  such 
evidence.  Boston  &  W.  R.  R.  Corp.  v.  Dana,  1  Gray,  88,  101,  103.  See  also  Com- 
monwealth V.  Montgomery,  11  Met.  534. 

^  Declarations,  to  become  part  of  the  res  gestcBj  **  must  have  been  made  at  the  time 
of  the  act  done,  which  they  are  supposed  to  characterize  ;  and  have  been  well  calcu- 
lated to  unfold  Uie  nature  and  quality  of  the  facts  they  were  intended  to  explain,  and 
•o  to  harmonise  with  them  as  obviously  to  constitute  one  transaction."  Per  Hosmer, 
C.  J.,  in  Enos  v.  Tuttle,  3  Conn.  250.  And  see  In  re  Taylor,  9  Paige,  611 ;  Carter  v, 
Buchanuon,  8  Kelley,  518 ;  Blood  v,  Rideout,  13  Met  287  ;  Boyden  v.  Burke,  14 
How.  S.  C.  575.  But  declarations  expUuiatory  of  a  previous  fact,  e\  g,  how  the  l^rty's 
hands  became  bloody,  are  inadmissible.  Scaggs  v.  State,  8  Smed.  &  Marsh.  722.  so, 
where  a  party,  on  removing  an  ancient  fence,  put  down  a  stone  in  one  of  the  post-holes, 
and  the  next  day  declared  that  he  placed  it  there  as  a  boundary  ;  it  was  held  that  this 
declaration,  not  constituting  part  of  the  act  done,  was  inadmissible  in  evidence  in  his 
favor.  Noyes  v.  Ward,  19  Conn.  250.  See  Corinth  v.  Lincoln,  84  Maine,  810.  In 
an  action  by  a  bailor  against  the  bailee,  for  loss  by  his  negligence,  the  declarations  of 
the  bailee,  oontemporaneons  with  the  loss,  are  admissible  in  his  favor,  to  show  the 
nature  of  the  loss.  Story  on  Bailm.  §  889,  cites  Tompkins  r.  Saltmar^  14  S.  Ac  R. 
275 ;  Beardslee  v,  Richardson,  11  Wend.  25 ;  Doorman  v,  Jenkins,  2  Ad.  &  £1.  256. 
So,  in  a  suit  for  enticing  away  a  servant,  his  declarations  at  the  time  of  leaving  his 
master  are  admiuible,  as  part  of  the  res  gesUs,  to  show  the  motive  of  hia  departure. 
Hadley  r.  Carter,  8  N.  H.  40. 

808 ;  Mitchum  «.  State,  11  Ga.  615 ;  ingfield,  14  Cox,  Cr.  Cas.  841,  the  exchi- 
Tomkies  v.  Reynolds,  17  Ala.  109 ;  Cor-  mation  of  a  woman,  coming  out  of  a 
nelius  v.  State,  12  Ark.  782.  When  an  house  with  her  throat  cut,  giving  the 
act  is  done  to  which  it  is  necessary  or  name  of  a  person  as  having  cut  her  throat, 
important  to  ascribe  a  character,  motive,  was  rejected  on  the  ground  that  it  was  a 
or  object,  what  was  said  by  the  actor  at  statement  of  a  past  transaction,  though 
the  time,  from  which  the  character,  motive^  the  injury  had  been  inflicted  on  her  only 
or  cause  may  be  collected,  is  part  of  the  a  moment  before,  and  she  was  then  run- 
res  gesUBf  verbal  acts,  and  may  be  given  ning  for  assistance.  This  decision,  given 
in  evidence,  whether  the  actor  be  or  be  in  1879,  provoked  much  comment.  See 
not  a  pAi'ty  to  the  suit  Batenian  «.  a  very  able  discussion  of  the  rule  of  res 
Bailey,  5  T.  R.  512 ;  Gilchrist  v.  Bale,  gestce  and  criticism  of  Bedingfield's  Case 
8  Watts  (Pa.),  855  ;  Barnes  v.  Allen,  1  in  American  Law  Renew,  vols.  14  and  15. 
Keves  (N.  Y.),  890  ;  Hadley  v.  Carter^  Although  this  decision  seems  to  hold  to 
8  N.  H.  40;  Garber  v.  State,  4  Cold,  the  rule  that  the  declarations  must  be 
(Tenn.)  161.  strictly  contemporaneous  with  the  act  in 
(a)  The  question  how  exactly  contem-  order  to  be  admissible,  yet  the  current  of 
poraneous  a  declaration  must  be  with  the  decisions,  in  the  United  States  at  least,  Is 
act  it  characterizes  has  been  the  subject  of  to  admit  such  declarations  if  they  are  so 
much  discussion,  especially  in  criminal  connected  with  a  fiict  in  issue  as  to  qualify, 
cases.    In  the  recent  case  of  Reg.  v.  Bed-  or  cluuacterize,  or  explain  it,  although  not 

Tou  L  10 
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trial  of  Lord  George  Gordon  for  treason,  the  cry  of  the  mob  who 
accompanied  the  prisoner  on  his  enterprise  was  received  in  eri- 
dence,  as  forming  part  of  the  re%  ge$t€By  and  showing  the  character 
of  the  principal  fact*^    So,  also,  where  a  person  enters  into  land 

1  21  HoweU'8  8t  Tr.  642. 

Btrictly  contemporaneous  with  it.    In  the  "  It  was  at  one  time  thought  necessary 

leadine  case  of  Insurance  Co.  v,  Mosley,  that  they   (the  declarations)  should   h& 

8  Wall.  (U.  S.)  897,  the  declarations  were  contemporaneous  with  it  (the  main  fact), 

uttered  some  minutes  after  the  fact  which  but  this  doctrine  of  late  yean  has  been 

tiiey  characterized  had  occurred.     In  Com.  rejected,  and  it  seems  now  to  be  decided 

V.  licPike,  8  Cush.  (Mass.)  181,  subse-  that  although  concuirenoe  of  time  must 

qnent  declarations   were   also   admitted,  always  be  considered  as  material  evidence 

And  in  accord  with  Uiese  dedsious  are  to  sfmo  the  connection^  it  is  by  no  means 

Harriman  v,  Stowe,  57  Mo.  98  ;  Crookham  essential."    Rouch  v.  Great  Western  Ry. 

V.  State,  6  W.  Va.  610  ;  Com.  v,  Hackett,  Co.,  1  Q.  B.  61,  p.  60  ;  Ridley  v.  Gyde, 

2  Allen  (Mass.),  186;  State  v.  Thomas,  9  Bing.  849  ;  Rawson  v,  Haigh,  2  Ring. 

80  La.  An.  Ft  1,  600 ;  Boothe  v.  State,  99,  p.  104. 

4  Tex.  App.  202 ;  Newton  v.  Mut.  Ben.  But  there  are  also  States  when  the 

Life  Ins.  Co.,  2  DiU.  C.  C.  154 ;  Beaver  stricter   and    more  accurate    doctrine  is 

V.  Taylor,   1   WalL   (U.  S.)  687;  post,  still  held.    Thus  in  State  v.  Seymour, 

I  110;  People  v.  Yemon,  86  Cal.  49;  1   Houst.   C.  C.   (DeL)   508,  where  one 

tianover  R.  R.  Co.  v,  Coyle,  66  Pa.  St.  after  firing  a  pistol  at  another,  for  which 

402 ;  Jewell  v.  Jewell,  1  How.   (U.  S. )  felonious  wounding  the  indictment  was 

219  ;  Brownell  v.  Pacific  R.  R.  Co.,  47  brought,  ran  away  for  a  short  distance. 

Mo.  289  ;  Fifield  v.  Richardson,  84  Vt  about  200  yards,  and  then  told  one  whom 

410.    On  the  same  principle  it  has  been  he  met  and  who  had  not  witnessed  the 

held  that  on  the  tnal  oia  prisoner  for  affray,  that  the  shooting  was  accidental, 

murder,  a  statement  made  by  him  a  few  this   declaration  was  rejected.    And  in 

minutes  after  the  homicide,  near  the  place  Connecticut,  the  case  of  Enos  «.  Tut- 

and  in  the  hearing  and  presence  of  eye-  tie,  cited  by  Mr.  Greenleaf,  note  1,  has 

witnesses  of  the  homicide,  who  were  not  be^n  consistently  followed.    Comstock  v, 

called  by  the  Commonwealth,  is  admissible  Hadlyme,  8  Conn.  263  ;  Ford  v.  Haskell, 

for  the  prisoner  as  a  part  of  the  res  gestae,  82  Conn.   492  ;  Rockwell  «.  Taylor,  41 

littLs's  Case,  26  Gratt.  (Va.)  921.     In  Conn.   66.      And   compare  Patterson  v, 

Jordan's  Case,  Id.  948,  the  description  of  South  Carolina  R.  R.  Co.,  4  S.  C.  168 ; 

the  robber,  as  given  by  the  wife  of  the  per-  East  Tennessee  R.  R.  Co.  v.  Duggan,  51 

son  robbed,  to  the  officers  "few  momenta"  Ga.  212;  and  the  able  dissenting  opin- 

(how  many  does  not  appear)  after  the  ion  of  Mr.  Justice  Clifford  in  Insurance 

crime  was  committed,  was  admitted  as  Company  v.  Mosley,  tthi  eujmi.    See  also 

partof  thervfoesto.    And  see  an^  §  102,  State  «.  Davidson,  80  Vt  877;  Com.  v« 

n.    So,   the  declaration  of  a  party  as-  Harwood,  4  Gray  (Mass.),  41 ;  Com.  «• 

aanlted,  made  immediately  after  the  as-  James,  99  Mass.  488  ;  Beardstown  v,  Vir* 

sault,    showing    the    character    of    the  ginia,  81  111.  641 ;  Jackson  v»  State,  62 

impression  made  at  the  time  on  his  mind  Ala.  806. 

in  regard  to  the  nature,  of  the  attack,  are  It  follows  that  if  there  is  no  oc^  with 

admissible.     Monday  v.  State,  82  Ga.  672.  which  the  declarations  can  be  connected, 

So,  the  declarations  of  a  defendant,  as  to  they  are  not  admissible.    Thus  in  Lund 

the  cireumstances  under  which  he  killed  a  v.   Tvngsborough,  9   Cush.   ^Mass.)  86, 

runaway  slave,   made  immediately  after  which  was  an  action  for  ii^unes  received 

the  fact,  are  admissible  in  an  action  of  through   a   defect  in  the  highway,  the 

trespass  for  killing  the  slave.     Hart  v,  statementa  of  a  doctor,  since  deceased, 

Powell,  18  Ga.  685.  made  while  examining  the  ii^ured  party. 

These  decisions  are  certainly  opposed  a  long  time  after  the  iqjunr,  as  to  the 

to  the  decision  in  Bedingfield's  Case,  and,  nature  of  the  injury,  were  held  inadmissi* 

indeed,  in  a  pamphlet  which  Cockburn,  ble.    In  that  ease  the/oe^of  the  examina- 

C.  J.,  pubUshed,  defending  lus  decision  tion  was  irrelevant  to  the  plain tifTs  case, 

in  that  case,  he  says  the  American  cases  Cf.  People  v.  Williuns,  8  Abln  (N.  T.) 

on  this  point  have  gone  too  far.    Taylor  App.  696. 
on  Evidence,  7th  ecC  voL  i.  |  688,  says : 
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in  order  to  take  advantage  of  a  forfeiture,  to  foreclose  a  mortgage, 
to  defeat  a  disseisin,^  or  the  like ;  or  changes  his  actual  residence, 
or  domicile,  or  is  npon  a  journey,  or  leaves  his  home,  or  returns 
thither,  or  remains  abroad,  or  secretes  himself ;  or,  in  fine,  does 
any  other  act,  material  to  be  understood ;  his  declarations,  made 
at  the  time  of  the  transaction,  and  expressive  of  its  character, 
motive,  or  object,  are  regarded  as  ^'  verbal  acts,  indicating  a  pres- 
ent purpose  and  intention,"  and  are  therefore  admitted  in  proof 
like  any  other  material  facts.^  (a)  So,  upon  an  inquiry  as  to  the 
state  of  mind,  sentiments,  or  dispositions  of  a  person  at  any  par- 
ticular period,  his  declarations  and  conversation  are  admissi- 
ble.' (A)     They  are  parts  of  the  res  gestcB.  (c) 

§  109.  Declarations  as  to  title.  In  regard  to  the  declarations  of 
persons  in  possession  of  land,  explanatory  of  the  character  of  their 

1  Co.  Litt  49  b,  245  b ;  Robiaou  v.  Swett,  8  Greenl.  816  ;  8  BL  Comm.  174, 175. 

*  Batenian  v.  Bailey,  5  T.  R.  612,  and  the  observations  of  Mr.  Evaus  upon  it  in 
2  Poth.  ObL  App.  No.  xvi.  §  11 ;  Rawaon  v.  Haigh,  2  Bing.  99  ;  Newman  v.  Stretch, 
1  M.  &  M.  888 ;  Ridley  v.  Qvde,  9  Bing.  849,  852 ;  Smith  v.  Cramer,  1  Bine.  N.  C. 
585  ;  Gorbam  v.  Canton,  5  Greenl.  266 ;  Fellowes  o.  Williamson,  1  M.  &  M.  806 ; 
Yach«r  v.  Cocks,  Id.  858  ;  1  B.  &  Ad.  145  ;  Thomdike  v.  City  of  Boston,  1  Met.  242 ; 
Carroll  «.  State,  8  Humph.  815 ;  Kilbum  v.  Bennet,  8  Met  199  ;  Salem  v.  Lynn,  18 
Met.  544  ;  Porter  v,  Feimison,  4  Fla.  104. 

s  Barthel<sny  v.  People,  2  HiU  (N.  Y.),  248,  257  ;  Wetmore  v.  Mell,  1  Ohio  St.  26. 


(a)  State  v.  Winner,  17  Kan.  298. 
When  the  ascertainment  of  the  motive 
with  which  an  act  is  done  becomes  ma- 
terial the  declarations  of  the  actor,  made 
at  the  time  the  act  was  done,  and  expressive 
of  its  character  or  object,  are  regarded  as 
yerbal  acts  expressing  a  present  purpose 
and  intention  and  are  admissible  in  evi* 
dence.  Williams  v.  State,  4  Tex.  App.  5  ; 
State  V.  Lewis,  45  Iowa,  20 ;  Stephen  v. 
McCloy,  86  Iowa,  659  ;  Dnlin^  9.  Johnson, 
82  Ind.  155.  So,  oh  a  question  of  domi- 
cile, declarations  of  intent  accompanying 
the  act  of  moving,  starting  on  a  journey, 
ftc.,  are  admissible.  The  Venus,  8  Cranch 
(U.  S.),  278  ;  Richmond  «.  Thomaston,  88 
Me.  282 ;  ComWlle  «.  Brighton,  89  Id. 
888. 

(b)  People  «.  Gehmele,  1  Buif.  Supe- 
rior Ct  251;  Hester  v.  Com.,  85  Pa.  St. 
189.  So  declarations  of  a  testator,  show- 
ing that  his  mind  at  the  time  of  making 
the  will  was  under  undue  influence. 
MUton  V.  Hunter,  18  Bush  (Ky.),  168; 
Lucas  V.  Cannon,  Id.  650. 

(c^  It  is  only  when  the  act  is  equivocal, 
and  it  is  necessaij  to  render  its  meaning 
clear,  and  expressive  of  a  motive  or  object, 
that  it  is  competent  to  prove  declarations 


accompanying  it,  as  falling  within  the 
class  of  res  gtatm.  By  Bigelow,  J.,  in 
Nutting  v.  Page,  4  Gray,  584.  The  con- 
duct and  exclamations  of  passengere  on  a 
railroad  at  the  time  of  an  accident,  though 
not  in  the  presence  of  the  party  receiving 
an  injury,  are  admissible  as  part  of  the 
res  gestcBj  to  justifv  the  conduct  of  the 
party  injured.  Galena,  &c.  R.  R.  Co.  o. 
Fay,  16  111.  558.  It  has  been  held  in  Eng- 
land  that  it  is  competent  for  the  plaintiff, 
for  the  purpose  of  proving  upon  whose  credit 
the  goods  sued  for  were  sold,  to  put  in  evi- 
dence a  letter  written  by  himself,  at  the 
time  the  bargain  was  made,  to  his  agent, 
desiring  him  to  inquire  as  to  the  credit 
of  the  defendant,  of  a  person  to  whom  the 
person  receiving  the  goods  had  referred 
him  for  that  purpose,  and  stating  therein 
that  the  defendant  was  the  buyer.  And 
it  was  further  considered  that  the  jury 
might  look  at  the  whole  letter,  and  al* 
though,  in  itself,  it  was  not  evidence  of  the 
truth  of  tbe  facts  affirmed,  it  might  be  con- 
sidered as  corroborative  of  the  plaintiff's 
venion  of  the  transaction.  Milne  v. 
Leisler,  7  H.  &  N.  786 ;  8.  o.  8  Jur.  N.  8. 
121 ;  Eastman  v.  Bennett,  6  Wis.  282, 
where  the  same  principle  is  maintained. 
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posBession,  there  has  been  some  difference  of  opinion ;  but  it  is 
now  well  settled,  that  deelaratian$  in  disparagement  of  the  title  of 
the  declarant  are  admissible  as  original  evidence.  Possession  is 
prima  facie  evidence  of  seisin  in  fee-simple ;  and  the  declaration 
of  the  possessor,  that  he  is  tenant  to  another,  it  is  said,  makes 
most  strongly  against  his  own  interest,  and  therefore  is  admissi- 
ble.^ (a)  But  no  reason  is  perceived  why  every  declaration  accom- 
panying the  act  of  possession,  whether  in  disparagement  of  the 
claimant's  title,  or  otherwise  qualifying  his  possession,  if  made  in 
good  faith,  should  not  be  received  as  part  of  the  regffestce;  leaving 
its  effect  to  be  governed  by  other  rules  of  evidence.^  (J) 

1  Peaceable  v.  Watson,  4  Taunt.  16,  17,  per  Mansfield,  C.  J. ;  West  Cambridge  t». 
Lexington,  2  Pick.  586,  per  Putnam,  J. ;  Little  v.  Libby,  2  Greenl.  242  ;  Doe  v.  Pet- 
tett,  5  B.  &  Aid.  22S  ;  Came  v.  Nicoll,  1  Bing.  N.  C.  480  ;  {>er  Lyndhont,  C.  B.,  in 
Chambers  v.  Bemasconi,  1  Cromp.  &  Jer.  457  ;  Smith  v,  Martin,  17  Conn.  899  ;  infra, 
1 189. 

'  Davies  v.  Pierce,  2  T.  R.  58  ;  Doe  v.  Rickarby,  5  Esp.  4 ;  Doe  v.  Payne,  ]  Stark. 
86 ;  2  Poth.  on  Obi.  254,  App.  No.  xvi.  §  11  ;  Rankin  v.  Tenbrook,  6  Watts,  888, 
390,  per  Huston,  J.  ;  Doe  v.  Fettett,  5  B.  &  Aid.  223  ;  Reed  v.  Dickey,  1  Watts,  152 ; 
Walker  v.  Broadstock,  1  £sn.  458  ;  Doe  v,  Anstin,  9  Bing.  41 ;  Doe  v.  Jones,  1  Campb. 
867  ;  Jackson  v.  Bard,  4  Johns.  280,  284  ;  Weidman  v.  Kohr,  4  S.  &  R.  174  ;  Gibble- 
house  V,  Stong,  8  Rawle,  437  ;  Norton  v.  Pettibone,  7  Conn.  819  ;  Snelgrove  v,  Martin, 
2  McCord,  241,  248  ;  Doe  d.  Majoribanks  v.  Green,  1  Gow,  227 ;  Came  v.  NicoU, 
1  Bing.  N.  C.  480  ;  Davis  v.  Campbell,  1  Iredell,  482 ;  Crane  «.  Marshall,  4  Shepl.  27  ; 
Adams  v,  French,  2  N.  H.  887  ;  Treat  v.  Strickland,  9  Shepl.  284 ;  B]|ike  v.  White, 
18  N.  H.  267  ;  Doe  v.  Langiield,  16  M.  &  W.  497  ;  Baron  de  Bode's  Case,  8  Q.  B. 
243,  244  ;  Ahney  v.  Kingsland,  10  Ala.  855  ;  Daggett  v,  Shaw,  5  Met  223  ;  Stark  v. 
Boswell,  6  Hill  (N.  Y.),  405  ;  Pike  v.  Hayes,  14  N.  H.  19  ;  Smith  «.  Powers,  15 
N.  H.  546,  563.  Accoi-dingly  it  has  been  held,  that  a  statement  made  by  a  person 
not  suspected  of  theft,  and  before  any  search  made,  accounting  for  his  possession  of 
property  which  he  is  afterwards  charged  with  having  stolen,  is  admissible  lu  his  favor. 
Rex  r.  Abraham,  2  Car.  k  K.  550.  But  see  Smith  v.  Martin,  17  Conn.  399.  Where 
a  party,  after  a  post-nuptial  settlement,  mortgaged  the  same  premises,  it  was  held  that, 
as  his  declarations  could  bind  him  only  while  the  interest  remained  in  him,  his  decla- 
rations, as  to  the  consideration  paid  by  the  subsequent  purchaser,  were  not  admissible 
against  the  claimants  under  the  settlement,  for  this  would  enable  him  to  cut  down  his 
own  previous  acts.    Doe  v,  Webber,  8  Nev.  &  Man.  586. 

(a)  Bowen  9.  Chase,  98  U.  S.  254 ;  to  misrepresent  appears.  In  Long  v. 
Hurt  V,  Kvans,  49  Tex.  811  ;  Poorman  v,  Colton,  116  Mass.  414,  the  statement  of 
Miller,  44  Cal.  269  ;  Melvin  v.  BuUard,  82  the  law  on  this  point  is  made  by  Colt,  J., 
N.  C.  83;  Roberts  v,  Roberts,  Id.  29;  as  follows  :  '*  The  declarations  of  <£ectfase<i 
Marcy  v.  Stone,  8  Cush.  (Mass.)  4  ;  Steams  persons  respecting  boundaries  are  received 
V.  Hendersass,  9  Id.  497  ;  Plimpton  v,  as  evidence  as  an  exception  to  the  rule 
Chamberlain,  4  Gray  (Mass.),  820  ;  Potts  whieh  rejects  hearsay  testimony.  In  most 
V.  Everhart,  26  Pa.  St.  493  ;  St  Clair  v.  of  the  decided  cases,  it  is  held  that  the  de- 
Shale,  20  Id.  105 ;  Doe  v.  Campbell,  1  daration  should  appear  to  have  been  made 
Iiied.  482.  in  disparagement  of  title  or  against  the 

(b)  Such  declarations  are  now  generally  interest  of  the  party  making  it,  but  in  Dap;- 
admitted,  but  the  practice  is  diverse  in  gett  o.  Shaw,  5  Mete.  (Mass.)  228,  it  is  said 
the  various  States.  The  rale  in  Massa-  that  the  rale  as  practised  in  this  Common- 
chusetts  is  that  such  declarations  of  cU-  wealth  is  not  so  restricted,  and  that  decla- 
eeased  persons,  made  while  in  possemon  rations  of  ancient  persons,  made  while  in 
of  land  owned  by  them,  pointing  out  its  possession  of  land  owned  by  them,  pointing 
boundaries,  are  admissible,  if  no  interest  out  their  boundaries  on  the  land  itself,  are 
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§  110.  Must  be  oonoomitant  It  IB  to  be  observed,  that,  where 
declarations  offered  in  evidence  are  merely  narrative  of  a  past 
occurrence^  they  cannot  be  received  as  proof  of  the  existence  of 
such  occurrence.  They  must  be  eoneomitant  with  the  principal 
act,  and  so  connected  with  it  as  to  be  regarded  as  the  mere  result 
and  consequence  of  the  co-existing  motives,  in  order  to  form  a 
proper  criterion  for  directing  the  judgment  which  is  to  be  formed 
upon  the  whole  conduct.^  On  this  ground,  it  has  been  holden  that 
letters  written  during  absence  from  home  are  admissible  as  original 
evidence,  explanatory  of  the  motive  of  departure  and  absence,  the 
departure  and  absence  being  iregarded  as  one  continuing  act.^ 

§  111.  Deolaratioiui  of  oonsplrators.  The  same  principles  apply 
to  the  acts  aind  declarations  of  one  of  a  company  of  conspirators, 
in  regard  to  the  common  design  as  affecting  his  fellows.  Here  a 
foundation  must  first  be  laid  by  proof  sufficient  in  the  opinion 
of  the  judge  to  establish  prima  facie  the  fact  of  conspiracy 
between  the  parties,  or  proper  to  be  laid  before  the  jury  as  tend- 

1  2  Poth.  on  Obi.  by  Evans,  pp.  248,  249,  App.  No.  xvi.  §  11 ;  Ambrose  v,  .Clen- 
don,  Cas.  temp.  Hardw.  254  ;  Doe  v.  Webber,  1  Ad.  &  El.  738.  In  Ridley  v.  Gyde, 
9  Bing.  349,  where  the  point  was  to  establish  an  act  of  bankruptcy,  a  conversation  of 
the  bankrupt  on  the  20 tn  of  November,  being  a  I'esumption  and  continuation  of  one 
which  had  been  beffon,  but  broken  off  on  the  25th  of  October  preceding,  was  admitted 
in  evidence.  See  also  Boyden  v,  Bioore,  11  Pick.  362  ;  Walton  v.  Green,  1  C.  &  P. 
621  ;  Reed  v.  Dick,  8  Watts,  479  ;  O'KeUy  v.  O'Kelly,  8  Met  436 ;  StUes  v.  Wes- 
teni  Railroad  Corp.,  Id.  44. 

a  RawBon  v.  Uaigh,  2  Bing.  99,  104 ;  Marsh  v.  Davis,  24  Yt  868 ;  New  Milford 
V.  Sherman,  21  Conn.  101. 

admissible  as  evidence  when  nothing  ap-  ovmer,  or  one  in  possesnon.    But  a  broader 

pears  to  show  that  they  are  interested  to  rule  is  stated  by  Mr.  Justice  Strong,  in 

misrepresent,  and  it  need  not  appear  affirma-  Hunnicutt  v.  Peyton,  102  U.  S.  883,  p. 

tively  that  the  declaration  was  made  in  re-  864,  to  be  the  general  American  rule,  t.  e,, 

striction  of  or  against  their  own  rights,  and  if  the  declarant  is  shown  to   Aave  knowU 

in  Bartlett  v,  fmerson,  7  Gray,  174,  it  is  edge  of  the  facts  which  he  stated,  and  made 

held  that,  to  be  admissible,  such  declarations  the  declaration  while  mi  the  land  or  inpoS' 

must  have  been  made  by  persons  now  de-  session  of  it,  and  has  since  deceased,  his 

ceased,  while  in  possession  of  land  owned  by  declarations  ar6  admissible.       This  rule 

them,  and  in  the  act  of  pointing  out  their  includes  surveyors,  chain  carriers,  &c.,  as 

boundaries,  with  respect  to  such  boundaries,  well  as  owners  (Hill  v.  Proctor,  10  W. 

and  where  nothing  appears  to  show  an  in-  Va.  59),  who  wonld  be  excluded  by  the 

terest  to  deceive  or  misrepresent.  Ware  v.  other  rule.     This  rule  in  its  broader  sha])e 

Brookhouse,  7  Gray,  454 ;  VUigav.  Mason,  will  be  discussed,  §  1 45,  note  (a).     Of.  also 

8  Gray,  556."    Cf.  Morrill  vTTitcomb,  8  |  189.     In  New  York  it  seems  that  the 

Allen  (Mass.),    100  ;  Adams  v.  Swansea,  declarant  need  not  be  deceased  at  the  time 

116  Mass.  591;    Fellows  v.  Smith,    130  of  the  trial,  nor  need  the  declarations  be  in 

Id.  878.     A  similar  rule  also  obtains  in  disparagement  of  his  title,  nor  need  they 

Pennsylvania.      Bender  v.  Pitzer,  27  Pa.  be  made  on  the  land  itself,  if  the  party 

St.   888.      It  will  be  noticed  that,   ac-  making  them  is  in  possession  of  the  land, 

cording  to  this  rule,  the  admissibility  of  Aberl  v.  Yan  Gelder,  86  N.  Y.  513  ;  Swet- 

the  declaration  depends  partly  upon  the  tenham  v,  Leary,   18  Hun  (N.  Y.),  284. 

fact  that  the  declaration  is  mAoe  by  an  See  pod,  }§  145,  189. 
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ing  to  establlBh  such  fact,  (a)  The  connection  of  the  individaals 
in  the  unlawful  enterprise  being  thus  shown,  every  act  and  dec* 
laration  of  each  member  of  the  confederacy,  in  pursuance  of  the 
original  concerted  plan,  and  with  reference  to  the  common  object, 
is,  in  contemplation  of  law,  the  act  and  declaration  of  them  all ; 
and  is  therefore  original  evidence  against  each  of  them.  It  makes 
no  difference  at  what  time  any  one  entered  into  the  conspiracy. 
Every  one  who  does  enter  into  a  common  purpose  or  design  is 
generally  deemed,  in  law,  a  party  to  every  act  which  had  before 
been  done  by  the  others  and  a  party  to  every  act  which  may 
afterwards  be  done  by  any  of  the  others  in  furtherance  of  such 
common  design.^  (5}  Sometimes,  for  the  sake  of  convenience,  the 
acts  or  declarations  of  one  are  admitted  in  evidence  before  suffi- 
cient proof  is  given  of  the  conspiracy ;  the  prosecutor  undertaking 
to  furnish  such  proof  in  a  subsequent  stage  of  the  cause,  (c) 
But  this  rests  in  the  discretion  of  the  judge,  and  is  not  permitted, 
except  under  particular  and  urgent  circumstances ;  lest  the  jury 
should  be  misled  to  infer  the  fact  itself  of  the  conspiracy  from 
the  declarations  of  strangers.  And  here,  also,  care  must  be  taken 
that  the  acts  and  declarations,  thus  admitted,  be  those  only  which 
were  made  and  done  during  the  pendency  of  the  criminal  enter- 
prise, and  in  furtherance  of  its  objects.  If  they  took  place  at  a 
subsequent  period,  and  are,  therefore,  merely  narrative  of  past 
occurrences,  they  are,  as  we  have  just  seen,  to  be  rejected.^  (<i) 

1  Rex  V.  Watson,  82  HoweU's  St.  Tr.  7,  per  Bayley,  J.  ;  Rex  v,  Brandreth,  Id. 
857,  858  ;  Rex  v.  Hardy,  24  Howeirs  St.  Tr.  451,  452,  453,  475 ;  American  Fur  Co. 
V.  United  States,  2  Peters,  858,  865  ;  Crowinshield's  Case,  10  Pick.  497  ;  Rex  v.  Hunt, 
8  B.  &  Aid.  566  ;  1  East,  P.  C.  97,  §  38  ;  Nicholls  v.  Dowding,  1  Stark.  81. 

3  Rex  V.  Hardy,  supra.  The  declaration  of  one  co- trespasser,  where  several  are 
jointly  sued,  may  be  given  in  evidence  against  himself,  at  whatever  time  it  was  made  ; 
out,  if  it  was  not  part  of  the  res  ffeslcs,  its  effect  is  to  be  restricted  to  the  party  making  it. 
Yet,  in  Wright  v.  Court,  2  C.  &  P.  232,  which  was  an  action  for  false  imprisonment, 
the  declaration  of  a  co-defendant,  showing  personal  malice,  though  made  in  the  ab* 
sence  of  the  others,  and  several  weeks  adfter  the  fact,  was  admitted  by  Garrow,  B., 
without  such  restriction.  Where  no  common  object  or  motive  is  imputed,  as  in  actions 
for  negligence,  the  declaration  or  admission  of  one  defendant  is  not  admitted  against 
any  but  nimselt    Daniels  v.  Potter,  1  M.  &  M.  501. 


(a)  Smith  v.  Tarbox,  70  Me.  127 ; 
Ormsby  v.  People,  58  N.  Y.  472 ;  Wil- 
son V,  G'Day,  5  Daly  (N.  Y.),  854; 
Reid  V.  Louisiana  State  Lottery,  29  La. 
An.  888 ;  Taylor  v.  State,  8  Tex.  App. 
169 ;  Garrard  v.  State,  60  Miss.  147 ; 
Street  v.  State,  48  Miss.  1. 

(»)  United  States  v.  MoEee,  8  DHL 
C.  C.  546  ;  Jacobs  v.  Shorev,  48  N.  H. 
100 ;   Ellis  V.  Dempsey,  4  W.  Va.  126. 


(c)  Without  such  assurance,  the  evi- 
dence is  inadmissible.  Hamilton  v.  Peo- 
ple, 29  Mich.  195. 

{d)  United  States  v.  Hartwell,  8  Cliff. 
C.  C.  221 ;  State  v.  Larkin,  49  N.  H.  89 ; 
State  V,  Jackson,  29  La.  An.  854 ;  Reid 
V,  Louisiana  State  Lottery,  lb.  888  ;  State 
V.  Duncan,  64  Mo.  262  ;  Phillips  v.  State, 
6  Tex.  App.  864.  The  acts  and  dedara- 
tions  of  conspiFatorBy  in  their  endeavors 
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The  term  acts  includes  written  correspondence,  and  other  papers 
relative  to  the  main  design ;  but  whether  it  includes  unpublished 
writings  upon  abstract  questions,  though  of  a  kindred  nature,  has 
been  doubted.^  Where  conversations  are  proved,  the  effect  of 
the  evidence  will  depend  on  other  circumstances,  such  as  the  fact 
and  degree  of  the  prisoner's  attention  to  it,  and  his  assent  or 
disapproval.^  (a) 

§  112.  Declarations  of  partners.  This  doctrine  extends  to  all 
cases  of  partnership.  Wherever  any  number  of  persons  associate 
themselves  in  the  joint  prosecution  of  a  common  enterprise  or 
design,  conferring  on  the  collective  body  the  attribute  of  indi- 
viduality by  mutual  compact,  as  in  commercial  partnerships  and 
similar  cases,  the  act  or  declaration  of  each  member,  in  further- 
ance  of  the  common  object  of  the  association,  is  the  act  of  all. 
By  the  very  act  of  association,  each  one  is  constituted  the  agent 
of  all.^  (6)  While  the  being  thus  created  exists,  it  speaks  and 
acts  only  by  the  several  members ;  and,  of  course,  when  that  exist- 
ence ceases  by  the  dissolution  of  the  firm,  the  act  of  an  individual 
member  ceases  to  have  that  effect ;  binding  himself  alone,  except 
so  far  as  by  the  articles  of  association  or  of  dissolution  it  may  have 
been  otherwise  agreed.*  An  admission,  however,  by  one  partner, 
made  after  the  dissolution,  in  regard  to  business  of  the  firm,  pre- 
viously transacted,  has  been  held  to  be  binding  on  the  firm.*  (c) 

1  Foiiter,  198  ;  Rexo.  Watson,  2  Stark.  116»  141-147. 
«  Rex  V,  Hardy,  24  Howell's  St  Tr.  703,  per  Eyre,  C.  J. 

*  Sandilands  v.  Marsh,  2  B.  &  Aid.  673,  678,  679  ;  WixmI  v.  Braddick,  1  Taunt 
104,  and  Petherick  v.  Turner  et  al,  there  cited  ;  Rex  v.  Hard  wick,  11  East,  578,  589  ; 
Van  Reimsdyk  v.  Kane,  1  OalL  630,  635  ;  Nichols  v,  Dowding,  1  Stark.  81 ;  Hodem- 
pyl  V.  Vingerhoed,  Chit^  on  Bills,  618,  n.  (2)  ;  Coit  v.  Tracy,  8  Conn.  268. 

«  BeU  V.  Morrison,  1  Peters,  371 ;  Burton  v,  Issitt,  5  B.  &  Aid.  267. 

*  This  doctrine  was  extended  by  Lord  Brougham,  to  the  admission  of  payment  to  the 
partner  after  the  dissolution.     Pritchard  v.  Draper,  1  Russ.  &  M.  191,  199,  200.    See 

to  aroid  the  eonseqnences  of  their  crime,  only  on  the  assomption  that  there  is  such 

i.  e.   detection,    pursuit,   and  arrest,  are  a  partnership,  are  inadmissible   to  prove 

considered  as  part  of  the  original  criminal  the  partnership.     Abbott  r.  Pearson,  180 

design.     Kelley  v.  People,  55  N.  Y.  565,  Mass.  191  ;  Button  v.  Woodman,  8  Cush. 

contra.  People  v,  Stanley,  47  Cal.  118.  (Mass.)  255  ;  Alcott  «.  Strong,  Id.  323  ; 

(a)  Reg.  V.  BUke,  6  Q.  B.  126.  Henry  v,  Willard,   78  N.   C.   86.     But 

(b)  The  same  limitation  to  this  rule  they  may  be  admissible  to  prove  other 
exists  as  to  that  concerning  the  declara-  facts,  as  on  whose  credit  goods  were  sold, 
tions  of  conspirators,  §  llli  A  foonda-  or  that  they  were  sold  in  good  faith  in  a 
tion  must  first  be  laid  by  sufficient  proof  belief  that  the  partnership  existed.  Green- 
apart  from  the  declarations  offered,  to  es-  wood  v.  Sias,  21  Hun  (K.  Y.),  391. 
tBhli$k  prima  facie  (to  the  satisfaction  of  (c)  Loomis  v.  Loomis,  26  Yt  198  ; 
the  judge)  the  fact  of  the  existence  of  a  Pierce  ♦.  Wood,  23  N.  H.  519 ;  Drum- 
partnershi]),  and  statements,  declarations,  right  v.  Philpot,  16  Ga.  424 ;  Oilligan 
or  entries  in  books»  which  are  admissible  v.  Tebbetts,  83  Me.  360. 
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§  113.  Agents.    A  kindred  principle  governs  in  regard  to  the 
declarations  of  agents.    The  principal  constitutes  the  agent  his 

Woodv.  Braddick,  1  Taunt  104  ;  Whitcomb  v.  Whiting,  2  Doug.  652  ;  approved  in 
Mclntire  v,  Oliver,  2  Hawks,  209  ;  Beitz  v.  Fuller,  1  McCord,  641  ;  Cady  v.  Shepherd, 
11  Pick.  400  ;  Van  Keimadvk  v,  Kane,  1  Gall.  635,  686.  See  also  Parker  v,  Merrill, 
6  Greenl.  41 ;  Martin  v.  Root,  17  Masa.  228,  227  ;  Yinal  v.  Durrill,  16  Pick.  401  ; 
Lefavour  o.  Yandea,  2  Blackf.  240  ;  Bridge  v.  Gray,  14  Pick.  55  ;  Gay  r.  Bowen,  8 
Met  100  ;  Mann  v,  Locke,  11  N.  H.  246,  to  the  same  point.  In  New  York  a  different 
doctrine  ia  eatabliahed.  Walden  v.  Sherburne,  15  Johns.  409  ;  Hopkins  v.  Banks,  7 
Cowen,  650 ;  Clark  v.  Gieason,  9  Coweu,  57  ;  Baker  v.  SUckpole,  Id.  420.  So  in 
Louisiana.  Lambeth  v.  Yawter,  6  Bob.  (La.  127.)  See  also,  in  support  of  the  text. 
Lacy  V.  M'Neile,  4  DowL  &  Ry.  7.  Whether  the  acknowledgment  of  a  debt  by  a 
partner,  after  dissolution  of  the  j^Mrtnership,  will  be  sufficient  to  take  the  case  out  of  the 
statute  of  limitations,  and  revive  the  remedy  aoainst  the  others,  has  been  very  much 
controverted  in  this  countnr ;  and  the  authonties  to  the  point  are  conflicting.  In 
Englaud  it  is  now  settled  by  Lord  Tenterden's  Act  (9  Geo.  lY.  c.  14),  tliat  such 
acknowledgment  or  new  promise,  independent  of  the  fact  of  part  payment  shall  not 
have  such  effect  except  against  the  party  making  it.  This  provision  has  been  adopted 
in  the  laws  of  some  of  the  United  States.  See  Massachusetts,  Rev.  Sts.  c.  120,  §§  14- 
17  ;  Yennont  Rev.  St  c.  58,  §§  23,  27.  And  it  has  since  been  holden  in  England, 
where  a  debt  was  originally  contracted  with  a  partnership,  and  more  than  six  years 
afterwards,  but  within  six  years  before  action  brought,  the  pailnership  having  been  dis- 
solved, one  partner  made  a  partial  payment  in  respect  of  the  debt,  — tnat  this  uarred  the 
operation  of  the  statute  of  limitations  ;  although  the  jury  found  that  he  made  the  pay- 
ment by  concert  ¥rith  the  plaintiffs,  in  the  jaws  of  bankruptcy,  and  in  fraud  of  his  lute 
partners.  Goddard  v.  Ingram,  8  Q.  B.  839.  The  American  cases  seem  to  have  turned 
mainly  on  the  question,  whether  the  admission  of  the  existing  indebtment  amounted  to 
the  making  of  a  new  contract  or  not.  The  courts  which  have  viewed  it  as  virtually  a 
new  contract  have  held,  that  the  acknowled^ent  of  the  debt  by  one  partner,  after 
the  dissolution  of  partnership,  was  not  admissible  against  his  copartner.  This  side  of 
the  question  was  aimied  by  Mr.  Justice  Story,  with  Tiis  accustomed  ability,  in  deliver- 
ing the  judgment  of  the  court  in  Bell  v,  Morrison,  1  Peters,  867  et  acq.  ;  where,  after 
stating  the  point  he  proceeded  as  follows  :  "  In  the  case  of  Bland  v.  Haaelrig,  2  Yent. 
151,  where  the  action  was  against  four  upon  a  ioiiit  promise,  and  the  plea  of  the  statute 
of  limitations  was  put  .in,  and  the  jury  found  that  one  of  the  defendants  did  promise 
within  six  years,  and  that  the  others  did  not ;  three  iudges  against  Yentris,  J.,  held 
that  the  plaintiff  could  not  have  judgment  against  the  defendant  ^^^  1^  made  the 
promise.  This  case  has  been  explained  upon  the  ground,  that  the  verdict  did  not  con- 
form to  the  pleadings,  and  establish  a  ioiut  promise.  It  is  very  doubtful,  upon  a  critical 
examination  of  the  report  whether  the  otunion  of  the  court  or  of  any  of  the  judgejB, 
proceeded  solely  upon  such  ground.  In  Whitcomb  v.  Whiting,  2  Doug.  652,  decided  in 
1781,  in  an  action  on  a  joint  and  several  note  brought  against  one  of  the  makers,  it  was 
held,  that  proof  of  payment  by  one  of  the  others,  of  interest  on  the  note  and  of  part  of  the 
principal,  within  six  years,  took  the  case  out  of  the  statute,  as  against  the  defendant  who 
was  sued.  Lord  Mansfield  said,  *  payment  by  one  is  payment  for  all,  the  one  acting 
virtually  for  all  the  rest ;  and  in  the  same  manner,  an  admission  by  one  is  an  admission 
by  all,  and  the  law  raises  the  promise  to  pay,  when  the  debt  is  admitted  to  be  due.* 
This  is  the  whole  reasoning  reported  in  the  case,  and  is  certainly  not  very  satisfactory. 
It  assumes  that  one  party,  who  has  authority  to  dischaige,  has  necessarily,  also,  author- 
ity to  charge  the  othere  \  that  a  virtual  agency  exists  in  each  joint  debtor  to  pay  for  the 
whole  ;  and  that  a  virtual  agency  exists  by  analogy  to  chaTge  the  whole.  Now,  thia 
very  position  constitutes  the  matter  in  controversy.  It  is  true,  that  a  payment  bjr  one 
does  enure  for  the  benefit  of  the  whole  ;  but  this  arises  not  so  much  from  any  virtual 
agency  for  the  whole,  as  by  operation  of  law ;  for  the  payment  extinguishes  the 
debt  ;  if  such  payment  were  made  after  a  positive  refusal  or  prohibition  of  the  other 
joint  debtors,  it  would  still  operate  as  an  extinguishment  of  the  debt  and  the  creditor 
could  no  longer  sue  them.  In  tmth,  he  who  pays  a  joint  debt  P^y^  ^  dischari^e  him- 
self ;  and  so  far  from  binding  the  othere  conclusively  by  his  act  aa  virtually  theirs  also, 
he  cannot  recover  over  against  them,  in  contribution,  without  such  payment  has  been 
rightfully  made,  and  ought  to  chai>|;e  them.  When  the  statute  has  run  against  a  joint 
debt  the  reasonable  presumption  is  that  it  is  no  longer  a  subsisting  debt ;  and,  there- 
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representatiye,  in  the  transaction  of  certain  business ;  whateyer, 
therefore,  the  agent  does,  in  the  lawful  prosecution  of  that  busi- 

fore,  there  is  no  ground  on  which  to  ralBO  a  virtual  agency  to  pay  that  which  is  not 
admitted  to 'exist.  But  if  this  were  not  so,  still  there  is  a  great  difference  between 
creating  a  virtual  aoency  which  is  for  the  benefit  of  all,  and  one  which  is  onerous  and 
prejudicial  to  all.  The  one  is  not  a  natural  or  necessary  consequence  from  the  other. 
A  person  mi^  weU  authorize  the  pavment  of  a  debt  for  which  he  is  now  liable,  and  yet 
rerase  to  authorize  a  charge,  where  there  at  present  exists  no  l^al  liability  to  pay.  Y  et, 
if  the  principle  of  Lord  Mansfield  be  correct,  the  acknowledgment  of  one  joint  debtor 
will  bind  all  the  rest,  even  though  they  should  have  utterly  denied  the  debt  at  the 
time  when  such  acknowledgment  was  made.  The  doctrine  of  Whitcomb  v.  Whiting, 
has  been  followed  in  England  in  subsequent  cases,  and  was  resorted  to  in  a  strong  man- 
ner, in  Jackson  v.  Fairbank,  2  H.  BL  840,  where  the  admission  of  a  creditor  to  prove 
a  debt,  on  a  joint  and  several  note  under  bankruptcy,  and  to  receive  a  dividend,  was 
held  sufficient  to  chaige  a  solvent  joint  debtor,  in  a  several  action  against  him,  in  which 
he  pleaded  the  statut^  as  an  acknowledgment  of  a  snbsistinff  debt  It  has  not,  how- 
ever, been  received  without  hesitation.  In  Clarke  v.  Braoshaw,  3  £sp.  155,  Lord 
Kenyon,  at  Nisi  Priua,  expressed  some  doubts  upon  it ;  and  the  cause  went  off  on 
another  ground.  And  in  Brandram  v,  Wharton,  1  Bam.  i  Aid.  463,  the  case  was  very 
mvLch  shaken,  if  not  overturned.  Lord  £llenborough,  upon  that  occasion  used  languagCp 
fVom  which  his  dissatisfaction  with  the  whole  doctrine  may  be  clearly  inferred.  '  This 
doctrine,*  said  he  *  of  rebnttinp^  the  statute  of  limitations,  by  an  acknowledgment  other 
than  that  of  the  party  himsel^^  began  with  the  case  of  Whitcomb  v.  Whiting.  By  that 
decision,  where,  however,  there  was  an  express  acknowledgment,  by  an  actual  payment  of 
a  part  of  the  debt  by  one  of  the  parties,  I  am  bound.  But  that  case  was  full  of  hard- 
ships ;  for  this  inconvenience  mav  follow  from  it  Suppose  a  ^rson  liable  jointly 
witn  thirty  or  forty  others,  to  a  debt ;  he  may  have  actually  paid  it,  he  may  have  had 
in  his  possession  the  document  by  which  that  payment  ¥ras  proved,  but  may  have  lost 
his  receipt  Then,  though  this  was  one  of  the  very  cases  which  this  statute  was  passed 
to  protect,  he  may  still  oe  bound,  and  his  liability  be  renewed,  by  a  random  acknowl- 
edgment made  by  some  one  of  the  thirty  or  forty  others,  who  may  be  careless  of  what 
mischief  he  is  doing,  and  who  may  even  not  know  of  the  payment  which  has  been  made. 
Beyond  that  case,  tnerefore,  I  am  not  prepared  to  go,  so  as  to  deprive  a  party  of  the 
aflvantage  given  him  by  the  statute,  by  meaus  of  an  implied  acknowledgment'  In  the 
American  courts,  so  far  as  our  researches  have  extendi,  few  cases  have  been  litigated 
upon  this  question.  In  Smith  v.  Ludlow,  6  Johns.  268,  the  suit  was  brought  against 
both  partners,  and  one  of  them  pleaded  the  statute.  Upon  the  dissolution  of  the  part- 
nership, public  notice  was  given  that  the  other  partner  was  authorized  to  adjust  aU 
accounts ;  and  an  account  signed  by  him,  after  such  advertisement,  and  within  six 
years,  was  introduced.  It  was  also  proved,  that  the  plaintiff  celled  on  the  partner,  who 
pleaded  the  statj^te,  before  the  commencement  of  the  suit,  and  requested  a  settlement, 
and  that  he  tiien  admitted  an  account,  dated  in  1797,  to  have  been  made  out  by  him ; 
that  he  thought  the  account  had  been  settled  by  the  other  defendant,  in  whose  hands 
the  books  of  partnership  were  ;  and  that  he  would  see  the  other  defendant  on  the  sub- 
ject, and  communicate  the  result  to  the  plaintiff.  The  court  held  that  this  was  suffi- 
cient to  take  the  case  out  of  the  statute ;  and  said  that,  without  any  express  authority, 
the  confession  of  one  partner,  after  the  dissolution,  will  take  a  debt  out  of  the  statute. 
The  acknowledgment  will  not,  of  itself,  be  evidence  of  an  original  debt ;  for  that  would 
enable  one  party  to  bind  the  other  in  new  contracts.    But  the  original  debt  being 

J»roved  or  admitted,  the  confession  of  one  will  bind  the  other,  so  as  to  prevent  him 
rom  availing  himself  of  the  statute.  This  is  evident,  from  the  cases  of  Whitcomb  v. 
Whiting,  and  Jackson  v,  Fairbank  ;  and  it  results  necessarily  from  the  power  given 
to  a4just  accounts.  The  court  also  thought  the  acknowledgment  of  the  partner,  set- 
ting up  the  statute,  was  sufficient  of  itself  to  sustain  the  action.  This  case  has  the 
peculiarity  of  an  acknowledgment  made  by  both  partners,  and  a  formal  acknowledg- 
ment by  tiie  paitner  who  was  authorized  to  adjust  the  accounts  after  the  dissolution  of 
the  partnership.  There  was  not^  therefore,  a  virtual,  but  an  express  and  notorious 
agency,  devolved  on  him,  to  settie  the  account  The  correctness  of  the  decision  cannot, 
upon  the  general  view  taken  by  the  court,  be  questioned.  In  Roosevelt  o.  Marks,  6 
Johns.  Ch.  266,  201,  Mr.  Chancellor  Kent  a(unitted  the  authority  of  Whitcomb  v. 
Whiting,  but  denied  that  of  Jackson  r.  Fairbanksi  for  reasons  which  appear  to  us  solid 
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ness,  is  the  act  of  the  principal  whom  he  represents.     And^ 
^^  where  the  acts  of  the  agent  will  bind  the  principal,  there  his 

tnd  satisfaotory.  (a)    Upon  tome  other  cases  in  New  York,  we  shall  haye  occasion 
hereafter  to  comment,     in  Hunt  v.  Bridgham,  2  Pick.  581,  the  Supreme  Coart  of 
Massachusetts,  upon  the  authority  of  the  cases  in  Douglas,  H.  Blackstone,  and  Johnston, 
held,  that  a  partial  payment  by  the  principal  debtor  on  a  note,  took  the  case  out  of  the 
statute  of  limitations,  as  against  a  surety.     The  court  do  not  proceed  to  any  reasoning  to 
establish  the  principle,  considering  it  as  the  result  of  the  authorities.    Shelton  v.  Cocke, 
8  Munfovd,  191,  is  to  the  same  effect ;  and  contains  a  mere  annunciation  of  the  rule, 
without  any  discussion  of  its  principle.     Simpson  v.  Morrison,  2  Bay,  588,  proceeded 
upon  a  broader  cpround,  and  assumes  the  doctnne  of  the  case  in  1  Taunt.  104,  herein- 
after noticed  to  oe  correct.    Whatever  may  be  the  just  influence  of  such  recognitions  of 
the  principles  of  the  English  cases,  in  other  States,  as  the  doctrine  is  not  so  settled  in 
Kentucky,  we  must  resort  to  such  recognition  only  as  furnishing  illustrations  to  assist 
our  reasoning,  and  decide  the  case  now  as  if  it  had  neyer  been  decided  before.    By  the 
general  law  of  partnership,  the  act  of  each  partner,  during  the  continuance  of  the  part- 
nership,  and  within  the  scope  of  its  objects,  binds  all  the  others.     It  is  considered  the 
act  of  each,  and  of  all,  resulting  from  a  general  and  mutual  delegation  of  authority. 
Each  partner  may,  therefore,  bind  the  partnership  by  his  contracts  in  the  partnership 
business  ;  but  he  cannot  bind  it  by  any  contracts  beyond  those  limits.    A  dissolution, 
however,  puts  an  end  to  the  authority.    By  the  force  of  its  terms,  it  operates  as  a 
rerocation  of  all  power  to  create  new  contracts ;  and  the  right  of  partners,  as  such, 
can  extend  no  furtner  than  to  settle  the  partnership  concerns  already  existing,  and  to 
distribute  the  remaining  funds.     Even  this  right  may  be  qualified,  and  restrained,  by 
the  express  delegation  of  the  whole  authority  to  one  of  the  partners.     The  question  is 
not,   however,  as  to  the  authority  of  a  partner  after  the  dissolution  to  adjust  an 
admitted  and  subsisting  debt;  we  mean,  admitted  by  the  whole  partnership  or 
unbarred  by  the  statute;  but  whether  he  can,  by  his  sole  act,  after  the  action  is 
barred  by  lapse  of  time,  revive  it  against  all  the  partners,  without  any  new  authority 
commumcatcd  to  him  for  this  purpose.     We  thiDX  the  proper  resolution  of  this  point 
depends  upon  another ;  that  is,  whether  the  acknowjedgment  or  promise  is  to  be 
deemed  a  mere  continuation  of  the  original  promise,  or  a  new  contract,  springing  out 
of,  and  supported  by,  the  original  consideration.     We  think  it  is  the  latter,  both  upon 
principle  and  authority  ;  and  if  so,  as  after  the  dissolution  no  one  partner  can  create 
a  new  contract,  binding  upon  the  others,  his  acknowledgment  is  inoperative  and  void, 
as  to  them.     There  is  some  confusion  in  the  language  of  the  books,  resulting  from  a 
want  of  strict  attention  to  the  distinction  here  indicated.     It  is  often  said,  that  an 
acknowledgment  revives  the  promise,  when  it  is  meant,  that  it  revives  the  debt  or 
cause  of  action.     The  revival  of  a  debt  supposes  that  it  has  once  been  extinct  and  gone ; 
that  there  has  been  a  period  in  which  it  had  lost  its  legal  use  and  validity.     The  act 
which  revives  it  is  wnat  essentially  constitutes   its  new  being,  an<^  is  inseparable 
fh>m  it.    It  stands  not  bv  its  original  force,  but  by  the  new  promise,  which  imparts 
vitality  to  it.     Proof  of  the  latter  is  indispensable,  to  raise  the  assumpsit,  on  which  an 
action  can  be  maintained.     It  was  this  view  of  the  matter  which  first  created  a  doubti 
whether  it  was  not  necessary  that  a  new  consideration  should  be  proved  to  support  the 
promise  since  the  old  consideration  was  gone.^   That  doubt  has  been  overcome ;  and  it 
IS  now  held,  that  the  original  consideration  is  sufficient,  if  recognized,  to  uphold  the 
new  promise,  although  the  statute  cuts  it  ofi^  as  a  support  for  the  old.     What,  indeed, 
woula  seem  to  be  decisive  on  this  subject  is,  that  tne  new  promise,  if  qualified  or 
conditional,  restrains  the  rights  of  the  party  to  its  own  terms ;  and  if  he  cannot  recover 
by  those  terms,  he  cannot  recover  at  all.    If  a  person  promise  to  pay,  upon  condition 
that  the  other  do  an  act,  performance  must  be  snown,  oefore  any  title  accrues.     If  the 
declaration  lavs  a  promise  by  or  to  an  intestate,  proof  of  the  acknowledgment  of  the 
debt  by  or  to  his  personal  representative  will  not  maintain  the  writ.    Wny  not,  since 

(a)  Whitcomb  «.  Whiting,  and  Jack-  with  still  lees  in  the  conrtsof  this  country, 

son  V,  Fairbank,  are  not  now  regarded  Van  Eeuren  v.  Parmelee,  2  Comst.  (N.  Y.) 

with  much  consideration  in  the  £iglish  528.     See  also  Angell  on  Limitations,  6tih 

courts  (Davies  v.  Edwards,  6  Eng.  L  &  ed.  §  260. 
520 ;  2  Buss.  158) ;  and  they  are  regarded 
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representationsy  declarations^  and  admissions,  respecting  the  sub- 
ject-matter, will  also  bind  him,  if  made  at  the  same  time,  and 

it  establiflhes  the  continued  existence  of  the  debt.  The  plain  reason  is,  that  the  promise 
is  a  new  one,  by  or  to  the  administrator  himself,  upon  the  original  consideration  ;  and 
not  a  revival  of  the  original  promise.  So,  if  a  man  promises  to  paj  a  pre-existing  debt» 
barred  by  the  statute,  when  he  is  able,  or  at  a  future  da^,  his  ability  must  be  shown, 
or  the  time  must  be  passed  before  the  action  can  be  maintained.  Why  ?  Because  it 
rests  on  the  new  promise,  and  its  terms  must  be  complied  with.  We  do  not  here  speak 
of  the  form  of  alleging  the  promise  in  the  declaration  ;  upon  which,  perhaps,  there  has 
been  a  diversity  of  opmiou  and  judgment ;  but  of  the  fact  itself,  whether  the  promise 
ought  to  be  laid  in  one  way  or  another,  as  an  absolute,  or  as  a  conditional,  promise  ; 
which  may  depend  on  the  rules  of  pleading.  This  very  point  came  before  the  twelve 
judges,  in  the  case  of  Hyleing  v,  Hastings,  X  I  A.  Raym.  389,  421,  in  the  time  of  Lord 
Holt.  There,  one  of  the  points  was,  '  whether  the  acknowleilgment  of  a  debt  within 
six  years,  would  amount  to  a  new  promise,  to  bring  it  out  of  the  statute  ;  and  they  were 
all  of  the  opinion  that  it  would  not,  but  that  it  was  evidence  of  a  prorouie.'  Here, 
then,  the  judges  manifestly  contemplated  the  acknowledgment,  not  as  a  continuation 
of  the  old  promise,  but  as  evidence  of  a  new  promise  ;  and  that  it  is  the  new  promise 
which  takes  the  case  out  of  the  statute.  Now,  what  is  a  new  promise  but  a  new  con- 
tract ;  a  contract  to  pay,  upon  a  pre-existing  consideration,  which  does  not  of  itself  bind 
the  party  to  pay  independently  of  the  contract  ?  So,  in  Boydell  v,  Drummond,  2  Campb. 
157,  Lord  Ellenborough,  with  his  characteristic  precision,  said,  '  If  a  man  acknowledges 
the  existence  of  a  debt,  barred  by  the  statute,  the  law  has  been  supposed  to  raise  a  new 
promise  to  pay  it,  and  thus  the  remedy  is  revived. '  And  it  may  be  affirmed,  that  the  gene- 
ral current  of  the  English  as  well  as  the  Americim  authorities  conforms  to  this  view  ot  the 
operation  of  an  acknowledgment  In  Jones  v.  Moore,  5  Binney,  578,  Mr.  Chief  Justice 
Tilghman  went  int^  an  elalM>rate  examination  of  this  very  point ;  and  came  to  the  con- 
clusion, from  a  review  of  all  the  cases,  that  an  acknowledgment  of  the  debt  can  only 
be  considered  as  evidence  of  a  new  promise  ;  and  he  added,  '  I  cannot  comprehend  the 
meaning  of  reviving  the  old  debt  in  any  other  manner,  than  by  a  new  promise.'  There 
is  a  class  of  cases,  not  yet  adverted  to,  which  materially  illustrates  the  right  and  powers 
of  partners,  after  the  dissolution  of  the  partnership,  and  bears  dlrectlv  on  the  point 
nnaer  consideration.  In  Hackley  v,  Patrick,  3  Johns.  536,  it  was  said  by  the  court, 
that  *  after  a  dissolution  of  the  partnership,  the  ])ower  of  one  party  to  bind  the  others 
wholly  ceases.  There  is  no  reason  why  this  acknowledgment  of  an  account  should  bind 
his  copartners,  any  more  than  his  giving  a  promissory  note  in  the  name  of  the  firm,  or 
any  other  act.'  And  it  was  therefore  held,  that  the  plaintiff  must  produce  further  evi- 
dence of  the  existence  of  an  antecedent  debt,  before  he  could  recover  ;  even  though  the 
acknowledgment  was  by  a  partner  authoiized  to  settle  all  the  accounts  of  the  firm. 
This  doctrine  was  again  recognized  by  the  same  court,  in  Walden  v,  Sherburne,  15 
Johns.  409,  424,  although  it  was  admitted  that  in  Wood  v,  Braddick,  1  Taunt  104, 
a  different  decision  had  been  had  in  £ngland.  If  this  doctrine  be  well  founded,  as  we 
think  it  is,  it  furnishes  a  strong  ground  to  question  the  efficacy  of  an  acknowledgment 
to  bind  the  partnership  for  any  purpose,  if  it  does  not  establish  the  existence  of  a 
debt  aflainst  the  partnership^  why  should  it  be  evidence  against  it  at  all  ?  If  evidence, 
a/itf?u£,  of  facts  within  the  reach  of  the  statute,  as  the  existence  of  a  debt,  be  nece&sarv 
before  the  acknowledgment  binds,  is  not  this  letting  in  all  the  mischiefs  against  which 
the  statute  intended  to  ^uard  the  parties  :  viz.,  the  introduction  of  stale  and  dormant 
demands  of  long  standing  and  of  uncertain  proof  f  If  the  acknowledgment,  par  as, 
does  not  bind  the  other  partners,  where  is  the  propriety  of  admitting  proof  of  an  ante- 
cedent debt  extinguished  by  the  statute  as  to  them,  to  be  revived  without  their  con* 
sent  t  It  seems  difficult  to  find  a  satisfactory  reason  why  an  acknowledgment  should 
raise  a  new  promise,  when  the  consideration  upon  which  alone  it  rests,  as  a  legal  obliga- 
tion, is  not  conpled  with  it  in  such  a  shape  as  to  bind  the  parties  ;  that  the  parties  are 
not  bound  by  the  admission  of  the  debt,  as  a  debt,  but  are  bound  by  the  acknowledgment 
of  the  debt,  as  a  promise,  upon  extrinsic  proof.  The  doctrine  in  1  Taunt.  104,  stands 
npon  a  clear,  if  it  be  a  legal  upwind ;  that  as  to  the  things  past,  the  partnership  con- 
tinues, and  always  must  continue,  notwithstanding  the  diuolution.  That,  however,  is 
a  matter  which  we  are  not  prepared  to  admit,  ana  constitutes  the  very  ground  now  in 
controversy.  The  light  in  which  we  are  disposed  to  consider  this  question  is,  that  after 
a  dissolution  of  a  partnership,  no  partner  can  create  a  cause  of  action  against  the  other 
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constituting  part  of  the  res  gestce.^^^  They  are  of  the  nature 
of  original  evidence,  and  not  of  hearsay ;  the  representation  or 
statement  of  the  agent,  in  such  cases,  being  the  ultimate  fact  to 
be  proved,  and  not  an  admission  of  some  other  fact.^  But,  it 
must  be  remembered,  that  the  admission  of  the  agent  cannot 
always  be  assimilated  to  the  admission  of  the  principal.  The 
party's  own  admission,  whenever  made,  may  be  given  in  evidence 
against  him ;  but  the  admission  or  declaration  of  his  agent  binds 

partners,  except  by  a  new  authority  commanicated  to  him  for  that  purpose.  It  is  wholly 
immaterial  what  is  the  consideration  which  is  to  raise  such  cause  of  action, — whether  it 
be  a  supposed  pre-existing  debt  of  the  partnership,  or  any  auxiliary  consideration  which 
miffht  prove  beneficial  to  them.  Unless  adopted  by  them,  they  are  not  bound  by  it. 
When  the  statute  of  limitations  has  once  run  against  a  debt,  the  cause  of  action  against 
the  partnership  is  gone.  The  acknowledgment,  if  it  is  to  operate  at  all,  is  to  create  a  new 
cause  of  action  ;  to  revive  a  debt  which  is  extinct  ;  and  thus  to  give  an  action  which 
has  its  life  from  the  new  promiM  implied  by  law  from  such  an  acknowledgment,  and 
operating  and  limited  by  its  purport.  It  is,  then,  in  its  essence,  the  creation  of  a  new 
right,  and  not  the  enforcement  of  an  old  one.  We  think,  that  the  power  to  create  such 
a  right  does  not  exist  after  a  dissolution  of  the  partnership  in  any  partner." 

It  is  to  be  observed,  that  in  this  opinion  the  court  were  not  unanimous  ;  and  that  the 
learned  judge  declares  that  the  minority  were  ''principally,  though  not  exclusively, 
influenced  by  the  course  of  decisions  in  Kentucky,  where  the  action  arose.  A  similar 
view  of  the  Question  has  been  taken  by  the  courts  of  Pennsylvania,  both  before  and 
since  the  decision  of  Bell  v,  Morrison  ;  Levy  v.  Cadet,  17  Serg.  k  Raw.  127  ;  Searight 
V.  Craighead,  1  Pa.  185 ;  and  it  has  been  followed  by  the  Courts  of  Indiana.  Yandes  v, 
Lefavour,  2  Blackf.  371.  Other  judges  have  viewed  such  admissions  not  as  going  to 
create  a  new  contract,  but  as  mere  acknowledgments  of  the  continued  existence  of  a 
debt  previously  created,  thereby  repelling  the  presumption  of  payment,  resulting  from 
lapse  of  time,  and  thus  taking  the  case  out  of  the  operation  of  the  statute  of  limitations. 
To  this  effect  are  White  v.  Hale,  3  Pick.  291 ;  Martin  v.  Root,  17  Mass.  222,  227  ;  Cady 
V,  Shepherd,  11  Pick.  400 ;  Vinal  v.  Burrill,  16  Pick.  401  ;  Bridge  v.  Gray,  14  Pick. 
61  ;  Patterson  v.  Choate,  7  Wend.  441  ;  Hopkins  v.  Banks,  7  Cowen,  660 ;  Austin  v, 
Bostwick,  9  Conn.  496  ;  Greenleaf  v.  Quincy,  3  Fairf.  11  ;  Mclntire  v.  Oliver,  2  Hawks, 
209  ;  Ward  v,  Howell,  5  Har.  &  Johns.  60 ;  Fisher  v.  Tucker,  1  McCord,  Ch.  175  ; 
Wheelock  v,  Doolittle,  18  Vt.  440.  In  some  of  the  cases  a  distinction  is  strongly 
taken  between  admissions  which  go  to  establish  the  original  existence  of  the  debt,  and 
those  which  onlv  show  that  it  has  never  been  paid,  but  still  remains  in  its  original 
force  :  and  it  \s  held,  that  before  the  admission  of  a  partner,  made  after  the  dissolution, 
can  be  received,  the  debt  must  first  be  proved,  aliunde.  See  Owings  v.  Low,  5  Gill 
k  Johns.  134,  144 ;  Smith  v.  Ludlow,  6  Johns.  267  ;  Patterson  v,  Choate,  7  Wend.  441, 
445  ;  Ward  v,  Howell,  Fisher  v.  Tucker,  Hopkins  v.  Banks,  Vinal  v.  Burrill,  ubitnipra; 
Shelton  v,  Cocke,  3  Munf.  197.  In  Austin  v.  Bostwick,  the  partner  making  the  ad- 
mission had  become  insolvent ;  but  this  was  held  to  make  no  difference,  as  to  the  ad- 
missibility  of  his  declaration.  A  distinction  has  always  been  taken  between  admissions 
by  a  partner  after  the  dissolution,  but  before  the  statute  of  limitations  has  attached  to 
the  debt,  and  those  made  afterwards  ;  the  former  being  held  receivable,  and  the  latter 
not  Fisher  v.  Tucker,  1  McCord,  Ch.  175.  And  see  Scales  v.  Jacob,  3  Bing.  638 ; 
Gardner  v,  M'Mahon,  8  Q.  B.  566.  See  further  on  the  general  doctrine,  post,  §  174,  n. 
In  all  cases  where  the  admission,  whether  of  a  nartner  or  other  joint  contractor,  is 
received  against  his  companions,  it  must  have  been  made  in  good  faith.  Coit  v. 
Tracy,  8  Conn.  268.  See  also  Chardon  v.  Oliphant,  2  Const.  685 ;  cited  in  CoUyer 
on  Partn.  236,  n.  (2d  Am.  ed.).  It  may  not  be  useless  to  observe,  that  Bell  v,  Morri- 
son was  cited  and  distinguished,  partly  as  founded  on  the  local  law  of  Kentucky,  in 
Parker  v,  Merrill,  6  Greenl.  47,  48  ;  and  in  Greenleaf  v,  Quincy,  8  Fairf.  11  ;  and 
that  it  was  not  cited  in  the  cases  of  Patterson  v.  Choate,  Austin  v,  Bostwick,  Cady  v. 
Shepherd,  Vinal  v.  Burrill,  and  Yandes  v,  Lefavour,  though  these  were  decided  subse- 
quent to  its  publication. 

1  Story  on  Agency,  f  §  134-137.  ^  1  PhiL  Evid.  381. 
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him  only  when  it  is  made  during  the  continuance  of  the  agency 
in  regard  to  a  transaction  then  depending  et  dum  fervet  opus. 
It  is  because  it  is  a  verbal  act,  and  part  of  the  re%  geatcej  that  it  is 
admissible  at  all ;  and,  therefore,  it  is  not  necessary  to  call  the 
agent  himself  to  prove  it ;  ^  but,  wherever  what  he  did  is  admissi- 
ble in  evidence,  there  it  is  competent  to  prove  what  he  said  about 
the  act  while  he  was  doing  it ;  ^  and  it  follows,  that,  where  his 
right  to  act  in  the  particular  matter  in  question  has  ceased,  the 
principal  can  no  longer  be  affected  by  his  declarations,  they  being 
mere  hearsay.*  (a) 

1  Doe  V.  Hawkins,  2  Q.  B.  212  ;  Sanniere  v.  Wode,  8  Harrison,  299. 

*  Garth  v.  Howard,  8  Bing.  451  ;  Fairlie  v,  Hastings,  10  Ves.  128,  127  ;  Me* 
chanics'  Bank  of  Alexandria  v.  Bank  of  Columbia,  5  Wheat.  886,  387  ;  Langhom 
V,  AUnatt,  4  Taunt.  519,  per  Gibbs,  J. ;  Hannay  v,  Stewart,  6  Watts,  487,  489 ; 
Stockton  V,  Demuth,  7  Watts,  39  ;  Story  on  Agency,  126,  129,  n.  (2) ;  Woods  v. 
Banks,  14  N.  H.  101  ;  Cooley  v.  Norton,  4  Cush.  98.  In  a  case  of  libel  for  damages, 
occasioned  by  collision  of  ships,  it  was  held  that  the  admission  of  the  master  of  the  £ip 
proceeded  against  might  well  be  articulated  in  the  libeL  The  Manchester,  1  W.  Rob. 
62.  But  it  does  not  appear,  in  th^  report,  whether  the  admission  was  made  at  the  time 
of  the  occurrence  or  not.  The  (question  has  been  discussed,  whether  there  is  any  sub- 
stantial distinction  between  a  written  entry  and  an  oral  declaration  by  an  agent,  of  the 
fact  of  his  having  received  a  particular  rent  for  his  employer.  The  case  was  one  of  a 
sub-agent,  employed  b^  a  steward  to  collect  rents,  and  the  declaration  offered  in  evi- 
dence was,  "  M.  N  .paid  me  the  half-j^ear^s  rent,  and  here  it  is."  Its  admissibility  was 
argued,  both  as  a  declaration  against  interest,  and  also,  as  made  in  the  course  of  dis* 
cluirging  a  dut}** ;  and  the  court  inclined  to  admit  it,  but  took  time  for  advisement. 
Fursdom  v,  Clogg,  10  M.  &  W.  572  ;  infra,  §  149.  See  also  Begins  v.  Hall,  8  C.  &  P. 
858  ;  Allen  v,  Denstone,  Id.  760  ;  Lawrence  v.  Thatcher,  6  C.  &  P.  669  ;  Bank  of  Mon- 
roe  V.  Field,  2  Hill,  445  ;  Doe  v.  Hawkins,  2Q.  B.  212.  Whether  the  declaration  orad- 
musion  of  the  agent  made  in  regard  to  a  transaction  already  past,  but  while  his  agency 
for  similar  objects  still  continues,  will  bind  the  principal,  aoes  not  appear  to  have  been 
expressly  decided  ;  but  the  weight  of  authority  is  in  the  negative,  See  the  observa- 
tions of  Tindal,  C.  J.  in  Garth  v.  Howard,  supra.  Sec  also  Mortimer  v,  M'Callan,  6 
M.  &  W.  58,  69,  73  ;  Haven  v.  Brown,  7  Greenl.  421,  424  ;  Thallhimer  v,  Brincker- 
hoff,  4  Wend.  894  ;  City  Bank  of  Baltimore  v,  Bateman,  7  Har.  k  Johns.  104 ;  Stewart- 
son  9.  Watts,  8  Watts,  892;  Betham  v.  Benson,  Gow,  45,  48,  n.  ;  Baring  v.  Clark,  19 
Pick.  220 ;  Parker  v.  Green,  8  Met.  142,  148  ;  Plumer  v.  Briscoe,  12  Jur.  851  ;  11 
Q.  B.  46.  Where  the  fraudulent  representations  of  the  vendor  are  set  up  in  defence 
of  an  action  for  the  price  of  land,  the  defence  may  be  maintained  by  proof  of  such 
representations  by  the  vendor's  agent  who  effected  tne  sale  ;  but  it  is  not  competent  to 
inquire  as  to  his  motives  or  inducements  for  making  them.  Hammatt  v,  £merson,  14 
Shepl.  308. 

"Reynolds  v.Bowley,  8  Rob.  (La.)  201 ;  StUes  v.  Western  Railroad  Co.,  8  Met. 
44. 


(a)  Stiles  v,  Danville,  42  Yt  282  ; 
Hydom  v.  Cuahman,  16  Hun  (N.  Y.), 
107 ;  Burnham  v.  £llis,  89  Me.  819.  The 
declarations  of  the  driver  of  a  cow  (Luby 
V.  Hudson  River  R.  R.  Co.,  17  N.  Y.  181), 
of  the  conductor  (Griffin  v,  Montgomery 
R.  R.  Co.,  26  Ga.  Ill),  or  engineer  (Rob- 
inson V.  Fitchburg  R.  R.  Co.,  7  Gray 
(Mass.),  92)  of  a  railway  train,  as  to  the 
mode  in  which  an  accident  occurred, 
made  after  the  occurrence,  are  inadmissi- 


ble as  hearsay ;  but  the  admissions  of  a 
like  nature  by  the  general  agent  or  presi- 
dent of  a  company  (Charleston  R.  R. 
Co.  V.  Blake,  12  Rich.  (S.  C.)  Law,  684), 
or  of  a  baflgage-master  in  answer  to  in- 
quiries for  lost  baggage,  —  are  admissible, 
as  within  the  scope  of  their  general  duties. 
Morse  v.  Conn.  Kiver  R.  R.  Co.,  6  Gray 
(Mass.),  450.  See  also  Ins.  Co.  v.  Woo({- 
ruff,  2  Dutch.  (N.  J.)  541,  where  the 
admissions  of  an  insurance  agent,  made 
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§  114.  Deolantloiui  of  agents.  It  is  to  be  observed,  that  the  rule 
admitting  the  declarations  of  the  agent  is  founded  upon  the  legal 
identity  of  the  agent  and  the  principal ;  and  therefore  they  bind 
only  so  far  as  there  is  authority  to  make  them,  (a)  Where  this 
authority  is  derived  by  implication  from  authority  to  do  a  certain 
act,  the  declarations  of  the  agent,  to  be  adnussible^  must  be  part 
of  the  TM  ffe»t€B.  (i)  An  authority  to  make  an  admission  is  not 
necessarily  to  be  implied  from  an  authority  previously  given  in 
respect  to  the  thing  to  which  the  admission  relates*^  Thus  it  has 
been  held,^  that  the  declarations  of  the  bailee  of  a  bond,  entrusted 
to  him  by  the  defendant,  were  not  admissible  in  proof  of  the  exe- 
cution of  the  bond  by  the  bailor,  nor  of  any  other  agreements 
between  the  plaintiff  and  defendant  respecting  the  subject  The 
res  ffestce  consisted  in  the  fact  of  the  bailment,  and  its  nature ; 
and  on  these  points  only  were  the  declarations  of  the  agent  iden- 
tified with  those  of  the  principal.  As  to  any  other  facts  in  the 
knowledge  of  the  agent,  he  must  be  called  to  testify,  like  any 
other  witness.* 

§  115.  Bntxles  by  third  parsons.  It  is  upon  the  same  groimd 
that  certain  entries^  made  by  third  perBonSy  are  treated  as  original 

^  PhiL  &  Am.  on  Evid.  402.    As  to  the  evidenoe  of  aathority  inferred  from  drciun- 
etances,  see  Story  on  Agency,  §§  87-106,  259,  260. 
2  Fairlie  «.  Hastings,  10  Ves.  128. 

'  Maesters  V.  Abraham,  1  Esp.  875  (Day's  ed.),  and  note(l) ;  Stoty  on  Agency, 
185-148  ;  Johnson  v.  Ward,  6  Esp.  47. 


after  a  loss,  authorized  to  receive  pre-  his  father,  are  not  admissible  in  eyidence 

minms  and  deliver  policies,  as  to  the  de-  to  prove  the  terms  of  the  contract.    Cor- 

livery  of  a  policy,  were  held  admissible,  bin  v.  Adams,  6  Cash.  (Mass.)  98.     See 

And  aeepostf  §  114,  n.     And  the  general  Printup  v.  MitcheU,  17  Ga.  558  ;  Coving* 

principle  is  that  the  admissions  must  be  ton,  kc,  R.  R.  Co.  v.  Ingles,  15  B.  Mon. 

made  while  the  agent  is  performing  some  687;  Tuttle  v.  Brown,  4  Gray,  457,  460, 
act  which  is  in  the  scope  of  his  autoorit]^,  (b)  By  beinff  part  of  the  re8  gedm,  is 

and  with  reference  to  that  act  which  is  meant  tluit  sncn  declarations  are  evidence 

being   done.    Outchess  v.   Oatchess,  66  only  where  they  relate  to  the  identical  con- 

Brab.  (N.  Y.)  488  ;  Newton  Mfg.  Co,  v.  tract  that  is  the  matter  in  controversy. 

White,  58  Ga.   895;  Sivenson  v.  Ault-  Dome  v.  Sonthwork  Man.  Co.,  11  Cash, 

man,    14    Kan.  278;    Michigan    Central  (Mass.)   205;    Fogg  v.  Child,  18   Barbw 

B.  R.  Co.  V.  Carrow,  78  111.  848  ;  Hunt-  (N.  Y.)  246.    And  see  anU,  §  118,  n. 
ingdon  R.  B.  Co.  «.  Decker,  82  Pa.  St  119.        The  declarations  of  a  professed  agent, 

(a).  The  common  rale  of  agency  is  also  however  publicly  made,  and  althoagh  ac- 

applicable  to  sach  declarations,  t.  a.,  that  companied  by  acts,  as  by  an  actual  signa- 

the  agency  must  be  proved  before  the  acts  tore  of  the  name  of  the  principd,  are  not 

or  declarations  of  the  agent  will  affect  the  competent  evidence  ia  favor  of  third  per- 

principal.     Francis  v.  Edwards,  77  N.  C.  sons  to.  prove  the  authority  of  the  agent, 

271 ;  Galbrsath  v.  Cole,  61  Ala.  189  ;  Cen-  when  qneationed  by  the  principal.    Mussey 

tral  Branch  U.  P.  R.  R.  Co.  v.  Butman,  v,  Beecher,  8  Cash.  (Mass.)  517  ;  Brigham 

22  Kan.  689.  The  declarations  of  a  son  v.  Peters,  1  Gray  (Mass.),  145 ;  TrusteeSi 

while  employed  in  performing  a  contract  &a  «.  Bledaoe^  5  Ind.  188* 
for  his  services,  made  by  him  aa  agent  for 
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evidence.  Entries  by  third  persons  are  divisible  into  two  classes : 
fir9t^  those  which  are  made  in  the  discharge  of  official  duty,  and 
in  the  course  of  professional  employment;  and,  secondly ^  mere 
private  entries.  Of  these  latter  we  shall  hereafter  speak.  In 
regard  to  the  former  class,  the  entry,  to  be  admissible,  must  be 
one  which  it  was  the  person's  duty  to  make,  or  which  belonged 
to  the  transaction  as  part  thereof,  or  which  was  its  usual  and 
proper  concomitant.^  It  must  speak  only  to  that  which  it  was 
his  duty  or  business  to  do,  and  not  to  extraneous  and  foreign 
circumstances.'  The  party  making  it  must  also  have,  had^-fifim- 
petent. knowledge. of  the  fact,  or  it  must  have  been  part  of  his 
duty  to  have  known  it;  there  must  have  been  no  particular 
motive  to  enter  that  transaction  ftklssly,  more  than  any  other ; 
and  the  entry  must  have  been  made  at  or  about  the  time  of  the 
transaction  recorded.  In  such  cases,  the  entry  itself  is  admitted 
as  original  evidence,  being  part  of  the  res  gestce.  The  general 
interest  of  the  party,  in  making  the  entry,  to  show  that  he  has 
done  his  official  duty,  has  nothing  to  do  with  the  question  of  its 
admissibility  ;^  nor  is  it  material  whether  he  was  or  was  not  com« 
potent  to  testify  personally  in  the  case.^  If  he  is  living,  and 
competent  to  testify,  it  is  deemed  necessary  to  produce  him.^  (a) 

^  The  doctrine  on  the  subject  of  cgntemporaneons  entries  is  briefly  bat  Incidlj 
expounded  by  Mr.  Justice  Parke,  in  Doe  d.  PatteshaU  v.  Turford,  8  B.  &  Ad.  890.  See 
also  Poole  v.  Dlcas,  1  Bing.  (N.  C.)  654  ;  Pickering  v.  Bishop  of  £ly,  2  Y.  &  0.  219  ; 
Bemna  v.  Worth,  4  Q.  B.  182. 

>  Chambers  v.  Bemasconi,  1  C.  &  J.  451 ;  B.  0. 1  Tvrwh.  885  ;  8.  c.  1  Cr.  M.  &  B. 
847.  In  error.  This  limitation  has  not  been  applied  to  private  entries  af;ainst  the 
interest  of  the  party.  Thus,  where  the  payee  of  a  note  against  A.,  B.,  &  C,  indorsed  a 
partial  payment  as  received  from  B.,  adding  that  the  whole  sum  was  originally  ad- 
Tanced  to  A.  only  ;  in  an  action  by  B.  against  A.,  to  recover  the  monev  thus  paid  for 
his  use,  the  indorsement  made  by  the  pavoe,  who  was  dead,  was  held  admissible  to 
prove  not  only  the  pajrment  of  the  money,  but  the  other  fact  as  to  the  advancement  to 
A.  Davies  v,  Humphreys,  6  M.  &  W.  153 ;  Marks  v,  Lahee,  8  Bing.  N.  C.  408.  And 
in  a  subsequent  case,  it  was  held,  that,  where  an  entry  is  admitted  as  being  against 
the  interest  of  the  party  making  it,  it  carries  with  it  the  whole  statement ;  but  that,  if 
the  entry  is  made  merely  in  the  course  of  a  man's  duty,  then  it  does  not  go  beyond 
those  matters  which  it  was  his  duty  to  enter.  Percival  v,  Nanson,  7  £ng.  Law  &  £q. 
538  ;  21  Law  J.  Exch.  K.  a.  1  ;  8.  o.  7  Ezch.  1. 

*  Per  Tindal,  0.  J.,  in  Poole  v.  Dices,  1  Bing.  N.  C.  654 ;  Dixon  v.  Cooper,  8 
Wils.  40 ;  Benjamin  v.  Porteus,  2  H.  Bl.  590 ;  Williams  v.  Geaves,  8  C.  &  P.  592  ; 
Augusta  V.  Windsor,  1  Appleton,  817.     And  see  Doe  v,  Wittcomb,  15  Jur.  778. 

4  Gleadow  v.  Atkin,  1 G.  &  M.  428,  424  ;  8.  a  8  Tyrwh.  802,  808  ;  Short  v.  Lee,  2 
Jac.  k  Walk.  489. 

*  Nicholls  V.  Webb,  8  Wheat.  826 ;  Welsh  v,  Barrett,  16  Mass.  880 ;  Wilbur  9. 
Selden,  6  Cowen,  162  ;  Farmers'  Bank  v.  Whitehill,  16  S.  &  R.  89,  90  ;  Stokes  v. 
Stokes,  6  Martin,  N.  8.  851 ;  Herring  v.  Levy,  4  Martin,  N.  a.  888 ;  Brewator  v.  Doane^ 
2  HiU,  N.  Y.  587  ;  Davis  v.  Fuller,  12  Vt  178. 

(a)  Such  entries  are  now  generally  ad-  entry  is  deoeaied.  State  v,  Phair,  48  Yt. 
mitted  only  when  the  person  making  the    866 ;  Whitcher  v,  McLaughlin,  115  Mass. 
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But,  if  he  is  called  as  a  witness  to  the  fact,  the  entry  of  it  is  not 
thereby  excluded.  It  is  still  an  independent  and  original  circum- 
stance, to  be  weighed  with  others,  whether  it  goes  to  corroborate 
or  to  impeach  the  testimony  of  the  witness  who  made  it.  If  the 
^  party  who  made  the  entry  is  dead,  or,  being  called,  has  no  recol- 
lection of  the  transaction,  but  testifies  to  his  uniform  practice  to 
make  all  his  entries  truly,  and  at  the  time  of  each  transaction,  and 
has  no  doubt  of  the  accuracy  of  the  one  in  question ;  the  entry, 
unimpeached,  is  considered  sufficient,  as  original  evidence,  and  not 
hearsay,  to  establish  the  fact  in  question.^ 

§  116.  SntrlM  by  third  persons.  One  of  the  earliest  reported 
cases,  illustrative  of  this  subject,  was  an  action  of  €i$iump9itj  for 
beer  sold  and  delivered,  the  plaintiff  being  a  brewer.  The  evi- 
dence given  to  charge  the  defendant  was,  that,  in  the  usual  course 
of  the  plaintiff's  business,  the  draymen  came  every  night  to  the 
clerk  of  the  brewhouse,  and  gave  him  an  account  of  the  beer  de- 
livered during  the  day,  which  he  entered  in  a  book  kept  for  that 

^  Bank  of  Monroe  v.  Culrer,  2  Hill,  581  ;  New  Haven  Connty  Bank  v.  Mitchell,  16 
Conn.  206 ;  Bank  of  Tennessee  v.  Cowan,  7  Humph.  70.  See  infra,  §{  436,  437,  n. 
(4).  But  upon  a  question  of  the  infancy  of  a  Jew,  where  the  time  of  his  circumcision, 
which  by  custom  is  on  the  eighth  day  after  his  birth,  was  proposed  to  be  shown  by  an 
entry  of  the  fact  made  by  a  deceased  rabbi,  whose  duty  it  was  to  perform  the  office  and 
to  make  the  entry ;  the  entry  wa&  held  not  receivable.  Davis  v.  Lloyd,  1  Car.  k  Kir. 
276.     Perhaps  because  it  was  not  made  against  the  pecuniary  interest  of  the  rabbi,  (a) 

167  :  Augusta  v.  Windsor,  19  Me.  817  ;  not  against  his  interest,  it  is  not  receiv- 

Mulhall  u  Keenan,  18  Wall.  (U.  S.)  842  ;  able.     Webster  v.  Webster,  1  F.  &  F.  401. 
Bartholemew  v.   Farwell,  41  Conn.  107  ;  (a)  But  it  seems  difficult,  says  Taylor 

Stephen,  Digest  of  Evidence,  art  27.    On  (Evidence,  §  683),  to  reconcile  this  case 

the   same  principle,  the  books  of  a  cor-  with  sound  principle  or  with  previous  de- 

poration,  proved  to  have  been  kept  by  its  cisions.     It  has  been  held  in  this  country 

treasurer  in  the  boainess  of  ihe  corporation,  that  the  entry  of  a  baptism  contempo- 

and  to  be  in  his  handwriting,  are  admisri-  raneously  made  by  a  Roman  Catholic  priest, 

ble  to  prove  the  facts  enterra  in  them,  on  in  the  discharge  of  his  duty,  is  competent 

proof  of  the  death  of  the  treasurer,  but  not  evidence,  after  his  death,  of  the  date  of 

without  such  proof.    It  is  not  enough  to  the  baptism,  the  book  being  produced  from 

Cve  that  the  books  appear  to  be  the  the  proper  custodv,  although  he  was  not  a 
ks  of  the  corporation,  or  in  the  hand-  sworn  officer,  ana  the  record  was  not  by 
writing  of  the  tormer  treasurer,  or  were  law  required  to  be  kept.  Kennedy  v. 
received  by  tiie  present  treasurer  as  the  Doyle,  lo  Allen  (Mass.),  161.  This  case 
books  of  the  corporation.  Chenango  was  approved  in  the  later  case  of  Whitcher 
Bridge  Corporation  v,  Lewis,  68  Bi^  v,  McLaughlin,  116  3Iass.  167,  where  it  is 
(N.  Y. )  111.  held  that  the  date  of  baptism  may  be 
In  Connecticut  it  is  held,  that  if  the  proved  hy  such  an  entry.  The  date  of 
person  who  made  the  entry  has  been  in  tiaptism  is  of  course  alone  not  competent 
parts  unknown  for  a  long  time  and  out  of  to  prove  the  age  of  a  defendant,  but  it  may 
the  State,  and  cannot  be  procured  as  a  be  made  so  by  other  testimony,  ahowing 
witness,  it  is  as  if  he  were  dead.  New  how  old  the  person  was  when  ne  was  bap- 
Haven,  &c  Comnany  v,  GkKnlwin,  42  tized.  So  the  temperature  on  a  given  day 
Conn.  280.  But  it  the  entry  was  not  in  was  proved  by  a  record  of  the  weather  kept 
the  oourse  of  the  duty  of  the  peFSon,  and  at  the  State  Insane  Asylum  for  many  years. 

De  Armond  v.  Neasmith,  32  Mich.  23L 
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purpose,  to  which  the  draymen  set  their  hands ;  and  this  entry, 
with  proof  of  the  drayman's  handwriting  and  of  his  death,  was 
held  sufficient  to  maintain  the  action.^  (a)  In  another  case,^  be- 
fore Lord  Eenyon,  which  was  an  action  of  trover  for  a  watch, 
where  the  question  was,  whether  the  defendant  had  delivered  it 
to  a  third  person,  as  the  plaintiff  had  directed ;  an  entry  of  the 
fact  by  the  defendant  himself  in  his  shop-book,  kept  for  that  pur- 
pose, with  proof  that  such  was  the  usual  mode,  was  held  admissi- 
ble in  evidence.  One  of  the  shopmen  had  sworn  to  the  delivery, 
and  his  entry  was  offered  to  corroborate  his  testimony;  but  it 
was  admitted  as  competent  original  evidence  in  the  cause.  So, 
in  another  case,  where  the  question  was  upon  the  precise  day  of  a 
person's  birth,  the  account-book  of  the  surgeon  who  attended  his 
mother  on  that  occasion,  and  in  which  his  professional  services 
and  fees  were  charged,  was  held  admissible,  in  proof  of  the  day  of 
the  birth.'  So  where  the  question  was,  whether  a  notice  to  quit 
had  been  served  upon  the  tenant,  the  indorsement  of  service  upon 
a  copy  of  the  notice  by  the  attorney  who  served  it,  it  being  shown 
to  be  the  course  of  business  in  his  office  to  preserve  copies  of  such 
notices,  and  to  indorse  the  service  thereon,  was  held  admissible  in 
proof  of  the  f€W5t  of  service.*  (6)     Upon  the  same  ground  of  the 

1  Price  V.  Lord  Torrington,  1  Salk.  285 ;  8.  c.  Ld.  Raym,  878  ;  1  Smith's  Lead. 
Cas.  139.  But  the  courts  are  not  disposed  to  carry  the  doctrine  of  this  case  any  farther. 
Therefore,  where  the  coals  sold  at  a  mine  were  reported  daily  by  one  of  the  workmen 
to  the  foreman,  who,  not  being  able  to  write,  employed  another  person  to  enter  the 
sales  in  a  book  ;  it  was  held,  the  foreman  and  the  workman  who  reported  the  sale  both 
being  dead,  that  the  book  was  not  admissible  in  evidence  in  an  action  for  the  price  of 
the  coals.    Brain  v.  Preece,  11  M.  &  W.  773. 

>  Digby  V.  Stedman,  1  Esp.  328. 

*  Higham  v.  Ridgway,  10  East,  109.  See  also  2  Smith's  Lead.  Cas.  188-197,  n., 
and  the  comments  of  Bay  ley,  B.,  and  of  Vaughan,  B.,  on  this  case,  in  Gleadow  v. 
Atkin,  1  Cr.  k  M.  410,  428,  424,  427,  and  of  Professor  Parke,  in  the  London  Legal 
Observer  for  June,  1882,  p.  229.  It  will  be  seen,  in  that  case,  that  the  fact  of  the  sur- 
l^eon's  performance  of  the  service  charged  was  abundantly  proved  by  other  testimony 
in  the  cause  ;  and  that  nothing  remained  but  to  prove  the  precise  time  of  performance ; 
a  fact  in  which  the  surgeon  had  no  sort  of  interest.  But,  if  it  were  not  so,  it  is  not 
perceived  what  difference  it  could  have  made,  the  principle  of  admissibility  being  the 
contemporaneous  character  of  the  entry,  as  part  of  the  res  gestcn.  See  also  Herbert 
».  Tuckal,  T.  Bavra.  84  ;  Augusta  v.  Windsor,  1  Appleton,  817.  (c) 

«  Doe  17.  Turford,  3  Bam.  &  Ad.  890 ;  Champneys  v.  Peck,  1  Stark.  404 ;  Bex 
«.Cope,  7  0.  &  P.  720. 

(a)  Smith  v.  Bkkey,  86  L.  J.  Q.  6.  parol   declarations  of  his,  contradicting 

156  ;  Qonld  v,  Conway,  69  Barb.  (N.  Y.)  the  indorsement,  were  held  inadmissible. 

855  ;  Lewis  v.  Kramer,  8  Md.  265.  Stapylton  v.  Clough,  22  £ng.  Law  &  Eq. 

(Jb)  Where  such  an  indorsement  of  ser-  275  ;  2  El.  &  Bl.  933. 

▼ice  had  been  admitted  to  prove  the  fact  {c)  Rawlins  v.  Rickards,  28  Beav.  870 ; 

of  service  of  notice,  the  person  who  made  Reg.  9.  St.  Mary,  22  L.  J.  M.  C.  109. 
the  service  and  the  indorsement  being  dead, 
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contemporaneous  character  of  an  entry  made  in  the  ordinary 
course  of  business,  the  books  of  the  messenger  of  a  bank,  and  of 
a  notary-public,  to  prove  a  demand  of  payment  from  the  maker, 
and  notice  to  the  indorser  of  a  promissory  note,  have  also  been 
held  admissible.^  The  letter-book  of  a  merchant,  party  in  the 
cause,  is  also  admitted  as  prima  facie  evidence  of  the  contents  of 
a  letter  addressed  by  him  to  the  other  party,  after  notice  to  such 
party  to  produce  the  original ;  it  being  the  habit  of  merchants  to 
keep  such  a  book.'  And,  generally,  contemporaneous  entries  made 
by  third  persons  in  their  own  books,  in  the  ordinary  course  of 
business,  the  matter  being  within  the  peculiar  knowledge  of  the 
party  making  the  entry,  and  there  being  no  apparent  and  partic- 
ular motive  to  pervert  the  fact,  are  received  as  original  evidence : ' 
though  the  person  who  made  the  entry  has  no  recollection  of  the 
fact  at  the  time  of  testifying ;  provided  he  swears  that  he  should 
not  have  made  it,  if  it  were  not  true.^  (a)  The  same  principle 
has  also  been  applied  to  receipts,  and  other  acts  contemporaneous 
with  the  payment,  or  fact  attested.^ 

§  117.  Shop-books.  The  admission  of  the  party^s  own  shopiooks^ 
in  proof  of  the  delivery  of  goods  therein  charged,  the  entries  hav- 

^  Nicholls  V.  Webb,  8  Wheat  826  ;  Welsh  v.  Barrett,  15  Mass.  880  ;  Poole  v. 
Dicas,  1  Bing.  (N.  C.)  649  ;  Hallldav  «.  Martinet,  20  Johns.  168  ;  Butler  «.  Wright, 
2  Wend.  369  ;  Hart  v.  Wilson,  Id.  513  ;  Nichols  v.  Goldsmith,  7  Wond.  160 ;  Kew 
Haven  Co.  Bank  v.  Mitchell,  15  Conn.  206  ;  Sheldon  v.  Benham,  i  Hill,  N.  Y.  129. 

>  Pritt  V.  Fairdoacrh,  8  Canipb.  305  ;  Hagedom  v.  Reid,  Id.  877.  The  letter-book 
is  also  evidence  that  the  letters  copied  into  it  have  been  sent  But  it  is  not  evidence 
of  any  other  letters  in  it,  than  those  which  the  adverse  party  has  been  required  to  pro- 
duce.     Sturge  v.  Buchanan,  2  P.  &  D.  573  ;  s.  c.  10  Ad.  k  £1.  598. 

*  Doe  V.  Turford,  3  B.  &  Ad.  890,  per  Parke,  J.  ;  Doe  v,  Robeon,  15  East,  82 ; 
Goss  17.  Watlington,  8  Brod.  &  Bing.  182  ;  Middleton  v.  Melton,  10  B.  k  C.  817  ; 
Marks  v.  Lahee,  3  Bing.  N.  C.  408,  420,  per  Parke,  J.  ;  Poole  v.  Dicas,  1  Bing.  N.  C. 
649,  653,  654  ;  Dow  v.  Sawyer,  16  Shepl.  117.  In  Doe  v.  Vowles,  1  M.  k  Rob.  261, 
the  tradesman's  bill,  which  was  rejected,  was  not  contemporaneous  with  the  fact  done. 
Haddow  v.  Party,  3  Taunt  303  ;  Whitnash  v,  Geoi^,  8  E  &  C.  556  ;  Barker  v.  Ray, 
2  Russ.  63,  76  ;  Patton  v.  Craig,  7  S.  &  R.  116,  126  ;  Farmers'  Bank  v.  Whitehill,  16 
S.  &  R.  89  ;  Nourse  v.  M'Cay,  2  Rawle,  70  ;  Clarke  v.  Mafruder,  2  H.  &  J.  77  ;  Rich- 
ardson V.  Carey,  2  Rand.  87  ;  Clark  v.  Wilmot,  lY,k  CoL  K.  8.  58. 

*  Bunker  v.  Shed,  8  Met  150. 

*  Sherman  v.  Crosby,  11  Johns.  70 ;  Holladay  v.  Littlepage,  2  Munf.  816  ;  Prather 
V.  Johnson,  8  H.  &  J.  487  ;  Shearman  17.  Aklns,  4  Pick.  283 ;  Carroll  v.  Tyler,  2 
H.  &  G.  54 ;  Cluggage  «.  Swan,  4  Binn,  150,  154.  But  the  letter  of  a  third  person, 
acknowledging  the  receipt  of  merchandise  of  the  plaintiff,  was  rejected  in  an  action 
against  the  party  who  had  recommended  him  as  trustworthy,  in  Longenecker  v,  Hyde, 
6  Binn.  1 ;  and  the  receipts  of  living  persons  were  rejected  in  Warner  v.  Price,  8  Wend. 
897;  Cntbuah  v.  Gilbert,  4  S.  &  R.  551 ;  Spaigov.  Brown,  9  B.  &  G.  985.  See  «0ts 
§120. 

(a)  Adams  v,  Coullard,  102  Mass.  167 ;    ments  ooDtaining  nnezplained  alterations 
even  though  the  entries  appeared  to  have    not  being  applicable  to  sach  entries, 
been  altered,  the  rule  excluding  instru- 
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ing  been  made  bj  his  clerk,  stands  upon  the  same  principle  which 
we  are  now  considering.  The  books  must  hare  been  kept  for  the 
purpose ;  and  the  entries  must  have  been  made  contemporaneous 
with  the  delivery  of  the  goods,  and  by  the  person  whose  duty  it 
was,  for  the  time  being,  to  make  them.  In  such  cases  the  books 
are  held  admissible,  as  evidence  of  the  delivery  of  the  goods  therein 
charged,  where  the  nature  of  the  subject  is  such  as  not  to  render 
better  evidence  attainable.^  (a) 

^  Pitman  v,  Maddox,  2  Solk.  690 ;  8.  o.  Ld.  Ra3rm.  782 ;  Lefebure  v.  Worden,  2 
Yes.  54,  55  ;  Glynn  v.  Bank  of  England,  Id.  40 ;  Sterret  v.  BiiU,  1  Binn.  234. 
See  also  Tait  on  Evid.  p.  276.  An  interval  of  one  day,  between  tiie  transaction  and 
the  entry  of  it- in  the  book,  has  been  deemed  a  valid  objection  to  the  admissibility  of 
the  book  in  evidence.  Walter  «.  Bollman,  8  Watts,  544.  But  the  law  iixes  no  pre- 
cise rule  as  to  the  moment  when  the  entry  ought  to  be  made.  It  is  enough  if  it  be 
made  ''at  or  near  the  time  of  the  transaction."  Curren  v.  Crawford,  4  S.  &  R.  8,  5. 
Therefore,  where  the  goods  were  delivered  by  a  servant  during  the  day,  and  the  entries 
were  made  by  the  master  at  night,  or  on  the  followixiff  morning,  from  the  memoran- 
dums made  bv  the  servant,  it  was  held  sufficient.  Xneraham  v,  Bockius,  9  S.  &  R. 
285.  But  such  entries,  made  later  than  the  succeeding  day,  have  been  rejected.  Cook 
V,  Ashmead,  2  Miles,  268.  Where  daily  memoranda  were  kept  by  workmen,  but  the 
entries  were  made  by  the  employer  sometimes  on  the  day,  sometimes  every  two  or 
three  days,  and  one  or  two  at  longer  intervals,  they  were  admitted.  Morris  v.  Briggs, 
8  Cttsh.  342.  (h)  Whether  entries  transcribed  from  a  slate  or  card  into  the  book  are 
to  be  deemed  original  entries  is  not  universally  agreed.  In  Massachusetts,  they  are 
admitted.    Faxon  v.  Hollis,  13  Mass.  427.  (c)     In  Pennsylvania,  they  were  rejected 

« 

(a)  Bat  a  party's  books  are  not  admis-  in  an  action  for  goods  sold  and  delivered, 

Bible  to  prove  a  promise  to  pay  for  the  if  the  plaintiff,  to  prove  his  case,  produces 

goods  80  delivered,  though  it  is  a  part  of  his  books  of  account,  in  which  the  goods 

the  same  enti^.     Somers  v,  Wright,  114  are  char^  to  a  third  person,  he  may  then 

Mass.    171  ;    Keith  v,   Kibbe,   10  Gush,  be  permitted  to  show  by  parol  that  the 

(Mass.)  85.     Nor  to  whom,  or  on  whose  goods  were  not  sold  to  such  third  person, 

credit  the  sale  was  made.     Fiske  v.  Allen,  but  were  sold  to  the  defendant,  and  were 

40  N.  Y.  Super.  Gt.  76  ;  Field  v.  Thomp-  chai^ged  to  such  person  at  the  defendant's 

son,  119  Mass.  151 ;   Black  v.  Fizer,  10  request.    James  v.  Spaulding,  4  Gray,  451. 

Heisk.  (Tenn.)  48.     The  entry  must  also  It  seems  to  have  been  questioned  whether 

be  made  in  the  ordinary  course  of  business  the  docket  or  book  of  accounts  kept  by  an 

as  stated  above.     So  where  the  entry  ap-  attorney  is  competent  evidence,  ui  itself, 

peajred  to  be  made  in  an  old  account-book  of  his  right  to  recover  for  his  services. 
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iected.    Kibbe  v.    Bancroft,    77  111.    18.  man   v,  Galdwell,   81    Maine,   560)    and 

Wot  is  a  mere  cash-book,  or  book  of  occa-  physicians  (Augusta  ».  Windsor,  19  Maine, 

sional   entries,   admissible.      Kotwitx  v.  817),  for  professional  services,  are  admit- 

Wriffht,  87  Tex.  82  ;  Godding  v.  Oroutt,  ted.    So,  likewise,  the  latter,  in  New  Jer- 

44  Vt  54.  sey.    Bay  v.  Cook,  22  N.  J.  Law,  848  ; 

Such  entries  are  not  written  contracts,  Toomer  v.  Gadsden,  4  Strob.  (S.  G.)  198. 

bat  the  private  memoranda  of  the  party,  And  the  party's  cash-book  of  entries  of 

becoming,  with  the  aid  of  his  suppletory  money  paid  and  received  is  not  admis- 

oath,  under  an  ezcention  to  the  generu  sible  as  evidence  of  a  particular  payment, 

rules,  comnetent  evidence  of  sale  and  de-  Maine  v.  Harper,  4  Allen,  115. 
livery.    Although  competent  and  strong         (b)  See  also  Barker  v.  Haskell,  9  Gush, 

evidence  as  afiecting  the  party  offering  (Mass.)   218  ;   Hall  «.  Glidden,  89  Me. 

them,  vet  they  are  not  conclusive,  but  may  445.    Cf.  Kent  v,  Garvin,  1  Gray  (Mass.), 

be  explained,  and,  as  it  would  seem,  may  148. 
be  shown  to  have  been  erroneous.    Thua,         (c)  Smith  v,  Sanford,  12  Pick.  (Mass.) 
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§  118.  Party's  own  entries.  In  tho  United  States^  this  princi- 
ple has  been  carried  farther,  and  extended  to  entries  made  by  the 
party  himBelf  in  his  own  shop-books.^  Though  this  evidence  has 
sometimes  been  said  to  be  admitted  contrary  to  the  rules  of  the 
common  law,  yet  in  general  its  admission  will  be  found  in  perfect 
harmony  with  those  rules,  the  entry  being  admitted  only  where  it 
was  evidently  contemporaneous  with  the  fact,  and  part  of  the  res 
gestce.  Being  the  act  of  the  party  himself,  it  is  received  with 
greater  caution ;  but  still  it  may  be  seen  and  weighed  by  the  jury.^ 

in  Ogden  v.  Miller,  1  Browne,  147  ;  but  have  since  been  admitted,  where  they  were 
transciibed  forthwith  into  the  book,  Ingraham  v,  Bockius,  9  S.  &  B.  ^85  ;  Patton  v, 
Byan,  4  Rawle,  408 ;  Jones  v.  Long,  3  Watts,  825 ;  and  not  later,  in  the  case  of  a 
mechanic's  charges  for  his  work,  than  the  evening  of  the  second  day.  Hartley  v.  Brooks, 
6  Whart  189.  But  where  several  intermediate  days  elapsed  before  they  were  thus 
transcribed,  the  entries  have  been  r^ected.  Forsythe  v.  Norcross,  5  Watts,  482.  But 
see  Koch  v.  Howell,  6  Watts  &  Serg.  850. 

^  In  the  following  States,  the  admission  of  the  party's  own  books  and  his  own 
entries  has  been  either  expressly  permitted,  or  recognized  and  regulated  by  statute ; 
namely,  Vermont,  1  Tolman's  Dig.  185;  Connecticut,  Rev.  Code,  1849,  tit  1,  §  216  ; 
Delaware,  St.  25  Geo.  II.,  Rev.  Code,  1829,  p.  80  ;  Mainland,  as  to  sums  under  ten 
pounds  in  a  year,  1  Doi-sey's  Laws  of  Maryland,  73,  208  ;  Virginia,  Stat.  1819,  1  Rev. 
Code,  c.  128,  §§  7-9  ;  North  Carolina,  Stat.  1756,  c.  57,  §  2,  1  Rev.  Code,  1836,  c.  16 ; 
South  Caroliua,  St.  1721,  Sept.  20  :  see  Statutes  at  Large,  vol.  iii.  p.  799,  Cooper's  ed. 

1  Bay,  43  ;  Tennessee,  Statutes  of  Tennessee,  b}'  Camithers  and  Nicholson,  p.  131. 
In  Louisiana  and  in  Maryland  (except  as  above),  entries  made  by  the  party  nimself 
a^e  not  admitted.     Civil  Code  of  Louisiana,  arts.  2244,  2245  ;  Johnston  v,  Breedlove, 

2  Martin,  N.  fi.  608  ;  Hcniug  v.  Levy,  4  Martin,  n.  8.  888 ;  Cavelier  r.  Collins,  8 
Martin,  188  ;  Martinstein  v.  Creditors,  8  Rob.  6  ;  Owings  «.  Henderson,  6  Gill  & 
Johns.  134,  142.  In  all  the  other  States,  they  are  admitted  at  common  law,  under 
various  decrees  of  restriction.  See  Coggswell  v,  Dolliver,  2  Mass.  217  ;  Poultney  v, 
Ross,  1  Dall.  239  ;  Lynch  v,  McHuco,  1  Bay,  33  ;  Foster  v.  Sinkler,  Id.  40 ;  Slade 
V.  Teasdale,  2  Bay,  173 ;  Lamb  v.  Hart,  Id.  862  ;  Thomas  v.  Dyott,  1  Nott  &  McC. 
186  ;  Bumham  v.  Adams,  5  Yt.  313  ;  Story  on  Confl.  of  Laws,  526,  627. 

^  The  rules  of  the  several  States  in  regard  to  the  admission  of  this  evidence  are  not 

Ssrfectly  uniform  ;  but,  in  what  is  about  to  be  stated,  it  is  believed  that  they  concur, 
efore  the  books  of  the  party  can  be  admitted  in  evidence,  they  are  to  be  submitted  to 
the  inspection  of  the  court,  and  if  they  do  not  appear  to  be  a  register  of  the  daily  busi- 
ness of  the  party,  and  to  have  been  honestly  and  fairly  kept,  they  are  excluded.  If 
they  appear  manifestly  erased  and  altered,  in  a  material  part,  they  will  not  be  admitted 
until  tne  alteration  is  explained.  Churchman  v.  Smith,  6  Whart.  146.  The  form  of 
keepinff  them,  whether  it  be  that  of  a  journal  or  ledger,  does  not  affect  their  admissi- 
bility, however  it  may  go  to  their  credit  to  the  jury.  Coggswell  v.  Dolliver,  2  Mass. 
217 ;  Prince  v.  Smith,  4  Mass.  455,  457  ;  Faxon  t>.  HoUis,  18  Mass.  427  ;  Rodman  v. 
Hoops,  I  Dall.  85 ;  Lynch  v.  McHugo,  1  Bay,  38 ;  Foster  v.  Sinkler,  Id.  40  ;  Slade 
V.  Teasdale,  2  Bay,  173  ;  Thomas  v.  Dyott,  1  Nott  &  McC.  186  ;  Wilson  v.  Wilson, 
1  Halst.  95  ;  Swing  v.  Sparks,  2  Halst.  69  ;  Jones  v.  De  Kay,  2  Pennington,  695  ;  Cole 
V.  Anderson,  8  Halst  68  ;  Mathes  i;.  Robinson,  8  Met.  269.  (a)     If  the  books  appear 


189 ;  Barker  v.  Haskell,  9  Gush.  (Mass. ) 
218.  They  are  admitted  in  New  York 
when  it  appears  that  they  were  transcribed 
in  the  regular  course  of  business  from  day 
to  day  into  the  books.  Stroud  v.  Tilton, 
4  Abb.  (N.  Y.)  App.  824 ;  and  in  Jefferis 
V,  tJrmy,  3  Houst.  (Del.)  653,  where  the 
entries  on  the  slate  were  only  transcribed 
once  a  week.    The  ledger  is  not  the  origi- 


nal account,  as  against  a  memorandum 
book  from  which  the  entries  are  copied. 
Bentlev  v.  Ward,  116  Mass.  383  ;  Vilmar 
V.  Sche'U,  85  N.  Y.  Super.  Ct.  67  ;  Law- 
hom  v.  Carter,  11  Bush  (Ky.),  7. 

(a)  Nor  can  the  entries  be  invalidated 
by  proof  that,  several  years  previous  to  the 
date  of  the  entries,  the  party  makinjB^  the 
entries  had  kept  two  books  of  original 
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§  119.  Same  subject    But,  if  the  American  rule  of  admitting 
e  party's  own  entries  in  evidence  for  him,  under  the  limitations 


free  firom  fnndnlent  praetioeB,  and  proper  to  be  laid  before  the  jury,  the  party  himself 
is  then  required  to  make  oath,  in  open  conrt,  that  they  are  the  oooks  m  which  the 
acooonts  of  his  ordinary  bosineeB  transBCtions  are  oaaally  kept,  Frye  v.  Barker,  2  Pick. 
65  ;  Taylor  «.Tncker,  I  Kelly,  28S,  (a)  and  that  the  eoods  therein  charsed  were  acta- 
lUy  sold  and  deliTered  to,  and  the  services  actually  performed  for,  me  defendant. 
Bwiael  v.  Pottle,  8  Me.  167.  {b)  An  affidavit  to  an  account,  or  biU  of  particulars,  is 
not  admianble,  Wagoner  «.  Richmond,  Wright,  178 ;  unless  made  so  by  statute. 
Whether,  if  the  party  is  abroad,  or  is  unable  to  attend,  the  court  will  take  his  oath 
aoder  a  commission,  is  not  perfectly  clear.  The  opinion  of  Parker,  C.  J.,  in  2  Pick. 
67,  was  against  it ;  and  so  is  Nicholson  v.  Withers,  2  McCord,  428  ;  but  in  S^nce  p. 
Saaden,  1  Bay,  119,  even  his  affidavit  was  deemed  sufficient,  upon  a  writ  of  mquiiy, 
the  defendant  having  suffered  judgment  by  default.  See  also  Douglass  «.  Hart,  4 
McOwd,  257 ;  Furman  v.  Peay,  2  Bail.  894.  He  must  also  swear  that  the  articles 
therein  chai^ged  were  actually  delivered,  and  the  labor  and  services  actually  performed  ; 
that  the  entries  were  made  at  or  about  the  time  of  the  transactions,  and  are  the  origi- 
nal entries  hereof;  and  that  the  sums  charged  and  claimed  have  not  been  paid. 
3  Dane's  Abr.  c  81,  art  4,  §§  1,  2  ;  Coj^well  v.  Dolliver,  2  Mass.  217  ;  Ives  v.  Niles, 
5  Watts,  324.  If  the  party  is  dead,  his  books,  though  rendered  of  much  less  weight  • 
Bi  eridenoe,  may  stUl  be  offered  by  the  executor  or  administrator,  he  making  oath  that 
tbejcame  to  his  hands  as  the  genuine  and  only  books  of  account  of  the  deceased  ;  that, 
to  the  best  of  his  knowledge  and  belief,  the  entries  are  original  and  contemporaneous 
vith  the  facty  and  the  debt  unpaid  ;  with  proof  of  the  part]rs  handwriting.  Bentley  v. 
fioDenback,  Wright*  169  ;  McLellan  v.  Crofton,  6  GreenL  807  ;  Prince  v.  Smith,  4 
Uaaa  455  ;  OdeU  «.  Culbert,  9  W.  &  S.  66.  If 'the  party  has  since  become  insane,  the 
book  may  still  be  admitted  in  evidence,  on  proof  of  the  fact,  and  that  the  entries  are 
ia  his  hiuidwriting,  with  the  suppletory  oatn  of  his  guardian.  And  whether  the  degree 
of  insanity,  in  the  particular  case,  is  such  as  to  justify  the  admission  of  the  book,  is  to 
be  determined  by  ihe  judge  in  his  discretion.  Holbrook  v.  Gay,  6  Cush.  215.  The 
book  itself  most  be  the  registry  of  bimness  actually  done,  and  not  of  orders,  executory 
contracts,  and  things  to  be  done  subsequent  to  the  entry.  Fairchild  v.  Dennison,  4 
Watts,  258 ;  Wilson  v.  Wilson,  1  Halst.  95  ;  Bradley  v.  Goodyear,  1  Day,  104,  106  ; 
Terrill  v.  Beecher,  9  Conn.  844,  848,  849  ;  and  the  entry  must  have  been  made  for  the 
psipoae  of  charging  the  debtor  with  the  debt ;  a  mere  memorandum,  for  any  other 
pvposB,  not  being  sufficient.  Thus,  an  invoice-book,  and  the  memorandums  in  the 
naisin  of  a  blank  check-book,  showing  the  date  and  tenor  of  the  checks  drawn  and 
est  from  the  book,  have  been  rejected.  Cooper  v.  Morrell,  4  Yates,  841 ;  Wilson  v. 
Goodin,  Wright,  219.  But  the  time-book  of  a  day-laborer,  though  kept  in  a  tabular 
iota,  is  admissible ;  the  entries  being  made  for  the  apparent  purpose  of  chaiging  the 
persoD  for  whom  the  work  was  done.  Mathes  v.  Robinson,  8  Met.  269.  (c)  I  the  book 
contains  marka,  or  tiiere  be  other  evidence  showing  that  the  items  have  been  trans- 
ferred to  a  joarnal  or  ledger,  these  books  also  must  be  produced.  Prince  v.  Swett,  2 
Haas.  569.  The  entries,  also,  must  be  made  contemporaneously  with  the  fact  entered, 
as  has  been  already  stated  in  regard  to  entries  made  by  a  clerk.  Supra^  §  117,  and 
n.  (1)    Entries  thus  made  are  not,  however,  received  in  all  cases  as  satisfactory  proof 


entries^  in  wliich  he  chaiged  the  same 
utieles  at  different  prices.  Gardiner  v. 
W&7,  8  Gray  (Mass.),  189.  The  judge 
rades  on  the  admissibility  of  the)  books. 
Pntt  V,  White,  182  Mass.  477. 

(a)  Earr  v.  Stivers,  84  Iowa,  128. 

{h)  And  where  goods  are  delivered  by 
<ne  partner  and  the  entries  are  made  by 
HMtaer,  each  partner  may  testify  to  his 
P>it  of  the  transaction,  and  the  entries 
nuy  then  be  admitted.  Harwood  v. 
HnlTT,  8  Gray,  250. 

(c)  In  an  action  by  a  laborer  against 


his  employer,  the  time-book  of  the  em- 
ployer, kept  in  a  tabular  form,  in  which 
the  days  the  plaintiff  worked  are  set 
down,  IS  not  admissible  in  evidence  with 
the  defendant's  suppletory  oath,  to  show 
that  the  plaintiff  did  not  work  on  certain 
days ;  it  Deing  a  book  of  credits  and  not 
of  chaiges,  and  it  not  being  competent  to 
show  that  the  plaintiff  did  not  work  on 
certain  days  by  the  defendant's  omission 
to  give  credit  for  work  on  those  days. 
Morse  «.  Potter,  4  Gray  (Mass.),  292. 
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mentioned  below,  were  not  in  accordance  with  the  principles  of 
the  common  law,  jet  it  is  in  conformity  with  those  of  other  sys- 

of  the  chai^ges ;  bat  only  u  proof  of  things  which,  from  their  nftture,  are  not  generally 
sosoeptible  of  better  evidence.  Watta  v.  Howard,  7  Met  478.  They  are  satis&ctory 
proof  of  gooda  sold  and  delivered  from  a  shop^  and  of  labor  and  services  penonallv  per- 
formed. Case  V.  Potter,  8  Johns.  211 ;  Voebuigh  v.  Thayer,  12  Johns.  461 ;  Wilmer 
«.  Israel,  1  Browne,  267 ;  Ducoign  v.  Schreppel,  1  Yeates,  847  ;  Spenoe  v,  Sanders,  1 
Bay,  119 ;  Charlton  v.  Lawr^,  Martin  (N.  0.),  26 ;  Mitchell  v.  Clark,  Id.  25  ;  Easlv 
V.  Eakin,  Cooke,  888  ;  and,  in  seme  States,  of  small  sums  of  money,  Coggswell  v.  Dof- 
liver,  2  Mass.  217  ;  Prince  v.  Smith,  4  Mass.  456 ;  8  Dane's  Abr.  c  81,  art.  4,  §§  1, 
2  ;  Craven  v.  Shaiid,  2  Halst.  846.  (a)  The  amount,  in  Massachusetts  and  Maine,  is 
restricted  to  forty  shillings.  Dnnn  v.  Whitney,  1  Fairf.  9  ;  Bums  v.  Fay,  14  Pick.  8  ; 
Union  Bank  v.  Knapp,  8  Pick.  109.  {b)  While  in  North  Carolina  it  is  extended  to  any 
article  or  articles,  the  amount  whereof  shall  not  exceed  the  sum  of  sixty  dollars.  Stat 
1887,  c  16,  §§  1,  6.  {e)  But  they  have  been  refused  admission  to  prove  the  fact  of 
advertising  in  a  newspaper,  Richards  v.  Howard,  2  Nott  &  McC.  474  ;  Thomas  v. 
Dyott,  1  Nott  &  McC.  186 ;  of  a  charge  of  dockage  of  a  vessel,  Wilmer  v.  Israel,  1 
Browne,  267  ;  commissions  on  the  sale  of  a  vessel,  Winsor  v.  Dillaway,  4  Met.  221 ;  [d) 
labor  of  servants,  Wright  v,  Sharo,  1  Browne,  844 ;  goods  delivered  to  a  third  person, 
Kerr  v.  Love,  1  Wash.  172  ;  Tenbroke  v.  Johnson,  Coxe,  288  ;  Townle^  v.  Wooly,  Id. 
877  ;  or  to  the  P^rty,  if  under  a  previous  contract  for  their  deliverv  at  different  periods, 
Loneigan  v.  Wliitehead,  10  Watts,  249  ;  general  damages,  or  value.  Swing  v.  Sparks, 
2  Halst.  69  ;  Terrill  v.  Beecher,  9  Conn.  848,  849  ;  settlement  of  accounts,  Prest  v. 
Mercereau,  4  Halst.  268  ;  money  paid  and  not  app»lied  to  the  purpose  directed,  Bradley 
V.  Goodyear,  1  Day,  104  ;  a  special  agreement,  Fritchsrd  v.  M'Owen,  1  Nott  &  McC. 
131,  n.  ;  Dunn  v.  Whitney,  1  Fairf.  9';  Green  v.  Pratt,  11  Conn.  206  ;  or  a  delivery 
of  ^poods  under  such  agreement,  Nickle  v.  Baldwin,  4  Watts  k  Sei^.  290  ;  an  article 
omitted  by  mistake  in  a  prior  settlement,  Punderson  «.  Shaw,  Kirby,  160  ;  the  use  and 
occupation  of  real  estate,  and  the  like.  Beach  v.  Mills,  6  Conn.  498.  See  also  Newton 
V.  Higgins,  2  V t  866 ;  Dunn  v,  Whitney,  1  Fairf.  9.  But  after  the  order  to  deliver 
goods  to  a  third  person  is  proved  by  competent  evidence  aliunde,  the  deliveiy  itself 
may  be  proved  by  the  books  and  suppletory  oath  of  the  plaintiff,  in  any  case  whero 
sucn  delivery  to  the  defendant  in  person  might  be  so  proved,  Mitchell  v,  Belknap,  10 
Shepl.  476.  The  charges,  moreover,  must  he  specific  and  particular  ;  .a  general  charge 
for  professional  services,  or  for  work  and  labor  by  a  mechanic,  without  any  specifica- 
tion but  that  of  time,  cannot  be  supported  by  this  kind  of  evidence.  Lynch  v.  Petrie, 
1  Nott  &  McC.  180 ;  Hughes  r.  Hampton,  2  Const  746.  And  regularly  the  prices 
ought  to  be  specified  ;  in  which  case  the  entry  is  prima  fa/dt  evidence  of  the  value. 
Haoaman  v.  Case,  1  South,  870  ;  Duooigii  «.  Schreppel,  1  Yeates,  847.  But  whatever 
be  uie  nature  of  the  subiect,  the  transaction,  to  be  susceptible  of  this  kind  of  proof^ 
must  have  been  directly  between  the  original  debtor  and  the  creditor ;  the  booK  not 
being  admissible  to  establish  a  collateral  fact.  Mifflin  v.  Bingham,  1  Dall.  276,  per 
McKean,  C.  J.  ;  Kerr  v.  Love,  1  Wash.  172  ;  Deas  «.  Darby,  1  Nott  &  McC.  486  ; 
Ponlteney  «.  Boss,  1  Dall.  288.    Though  books,  such  as  have  been  described,  are 


(a)  Meals  Aimished  to  an  employer 
and  his  servants,  from  day  to  day,  are  a 
proper  subject  of  book-charge.  Tremain 
V.  Edwards,  7  Cush.  414.  And  see  also 
aiUe^  §  117,  n. 

(6)  Kelton  v.  Hill,  58  Me.  114.  Nor 
is  the  rule  changed  because  an  auditor,  at 
the  hearing  before  him,  examined  the  book 
as  a  voucher  for  a  greater  sum.  Turner  «. 
Twing,  9  Cush.  (Mass.)  612. 

(c)  In  New  Jersey  they  are  inadmissi- 
ble to  prove  money  paid  or  money  lent. 
Inslee  v.  Prall,  8  2iibr.  457. 

((f)  So  to  prove  the  following  facts  :  on 
whose  credit  the  sale  was  made,  delivery 


being  admitted  (Keith  v.  Kibbe,  10  push. 
86)  ;  the  consideration  of  a  promissory 
note  (Rindge  v.  Breck,  10  Ousn.  48  ;  see 
also  Earle  «.  Sawyer,  6  Cush.  142) ;  three 
months'  service  in  one  item  (Henshaw  v. 
Davis,  6  Cush.  146);  an  item  "7  gold 
watches,  $808  "(Bustin  «.  Rogers,  11  Cush. 
846)  ;  money  lost  by  an  agent  s  negligence, 
(Chase  v.  Spencer,  1  Williams,  412);  arti- 
cles temporarily  borrowed  (Scott  «.  Brig- 
ham,  Id.  661) ;  building  a  fence  (Towle  «. 
Blake,  87  Me.  208);  any  matter  collateral 
to  the  issue  of  debt  and  credit  between  the 
parties.  Batchelder  v.  Sanborn,  22  N.  H. 
826. 


CHAP,   v.]  HEAB8AT.  167 

terns  of  jurisprudence,  (a)  In  the  administration  of  the  Roman 
law,  the  production  of  a  merchant's  or  tradesman's  book  of  ac- 
counts, regularly  and  fairly  kept  in  the  usual  manner,  has  been 
deemed  presumptive  evidence  (semiplena  probatio  ^)  of  the  justice 
of  his  claim ;  and,  in  such  cases,  the  suppletorj  oath  of  the  party 
(^juramentum  svppletivurn)  was  admitted  to  make  up  the  plena 
probatio  necessary  to  a  decree  in  his  favor .^  By  the  law  of  France^ 
too,  the  books  of  merchants  and  tradesmen,  regularly  kept  and 
written  from  day  to  day,  without  any  blank,  when  the  tradesman 
has  the  reputation  of  probity,  constitute  a  semi-proof,  and  with  his 
suppletory  oath  are  received  as  full  proof  to  establish  his  demand.' 
The  same  doctrine  is  familiar  in  the  law  of  Scotland^  by  which  the 
books  of  merchants  and  others,  kept  with  a  certain  reasonable 

admitted  to  be  given  in  evidence,  with  the  sappletoiy  oath  of  the  party,  yet  his  testi- 
mony is  still  to  be  weighed  bv  the  jury,  like  that  of  any  other  witness  lu  the  cause, 
and  his  reputation  for  truth  is  equally  open  to  be  questioned.  Elitchen  v.  Tyson,  8 
Murph.  814  ;  Elder  v.  Warfield,  7  Har.  &  Johns.  891.  In  some  States,  the  books 
thus  admitted  are  only  those  of  shopkeepers,  mechanics,  and  tradesmen  ;  those  of  other 
persons,  such  as  planters,  scriveners,  schoolmasters,  &c.,  being  rejected.  Geter  v. 
Martin,  2  Bay,  178 ;  Pelzer  v.  Cranston,  2  McCord,  828  ;  Boyd  «.  Ladson,  i  McCord, 
76.  The  subject  of  the  admission  of  the  party's  own  entries,  with  his  suppletory  oath, 
in  the  several  American  States,  is  very  elaborately  and  fully  treated  in  Mr.  Wallace's 
note  to  the  American  edition  of  Smith's  Leading  Cases,  vol.  i.  p.  142. 

^  This  degree  of  proof  is  thus  defined  by  Mascardus :  "  Non  est  iguorandum,  proba- 
tionem  serai^enameam  esse,  per  quam  rei  geata  fides  aliqua  fit  jndici ;  non  tamen  tanta 
nt  jure  debeat  in  pronuncianda  senteutia  earn  sequi.     De  Prob.  vol.  i.  Qusest.  11  n,  1,  4. 

^  "Juramentum  (suppletivum)  defertur  ubicunque  actor  habet  pro  se  —  aliquas 
ooigecturas,  per  quas  judex  inducatur  ad  suspicionem  vel  ad  opinandum  pro  parte 
actoris."  Mascardus,  de  Prob.  vol.  8,  Concl.  1280,  n.  17.  The  civilians,  however  they 
may  differ  as  to  the  degree  of  credit  to  be  given  to  books  of  account,  concur  in  opinion 
that  they  are  entitled  to  consideration  at  the  discretion  of  the  jud^e.  They  furnish,  at 
least,  the  conjecturoB  mentioned  bv  Mascardus  ;  and  their  admission  in  evidence,  with 
the  suppletory  oath  of  the  party,  is  thus  defended  by  Paul  Voet,  De  Statntis,  §  5,  c.  2, 
n.  9.  **  An  ut  credatur  libris  rationem,  sen  registris  uti  loquuntur,  mercatorum  et  aiii- 
ficuro,  licet  probationibus  testinm  non  juventur  ?  Kespondeo,  quamvis  exemplo  per- 
nitiosum  esse  videatur,  quemque  sibi  privata  testatione,  sive  adnotatlone  facere  debi- 
torero.     Qui  tamen  luec  est  mercatorum  cura  et  opera,  ut  debiti  et  crediti  rationes  dili- 

f enter  conficiant.  Etiam  in  eorum  foro  et  causis,  ex  eequo  et  bono  est  judicandum. 
nsuper  non  admisso  aliquo  (litium  accelerandarum  remedio,  commerciorum  ordo  et  usub 
evertitur.  Nequi  enim  omnes  prsesenti  pecunia  merces  sibi  comparant,  neque  cujus- 
que  rei  venditioni  testes  adhiberi,  qui  pretia  mercium  noverint,  aut  expeditaut  congruum 
est  Non  iniquum  videbitur  illud  statutnm,  quo  domesticis  tallbus  iiistrumentis 
additur  fides,  modo  aliquibus  adminicnlis  juventur."  See  also  Hertius,  De  CoUisione 
Legum,  §  4,  n.  68 ;  Strykiua,  tom.  7,  De  Semiplena  Probat.  Disp.  1,  c.  4,  §  5 ;  Me- 
nochius,  De  Presump.  lib.  2,  Presump.  67,  n.  20,  and  lib.  8,  Presump.  63,  n.  12. 

•  1  Pothier  on  Obi.,  Part  iv.  c.  1,  art.  2,  §  4.  By  the  Code  Napoleon,  merchants* 
books  are  required  to  be  kept  in  a  particular  manner  therein  prescribed,  snd  none 
others  are  admitted  in  evidence.    Code  de  Commerce,  liv.  1,  tit.  2,  art  8-12. 

(a)  As   long   ago   as    1609,   Stat  7,  of  equity  have  constantly  resorted  to  them 

James  I.  c  12,  citM  ut  exteruo  by  Taylor  in  matters  of  account.     Lodge  v.  Frichard, 

(£v.  641,   A),  clearly  recognized  trades-  8  De  O  M.  ft  G.  908. 
men's  shop-books  as  evidence,  and  courts 
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degree  of  regularity^  satisfactory  to  the  court,  may  be  receiyed  in 
evidence,  the  party  being  allowed  to  give  his  own  oath  "  in  supple- 
ment "  of  such  imperfect  prool  It  seems,  however,  that  a  course 
of  dealing,  or  other  ''  pregnant  circumstances,"  must  in  general  be 
first  shown  by  evidence  aliundey  before  the  proof  can  be  regarded 
as  amounting  to  the  degree  of  8emiplena  probation  to  be  rendered 
complete  by  the  oath  of  the  party  .^ 

§  120.  BntrlM  by  third  persons.  Returning  now  to  the  admis- 
sion of  entries  made  by  clerks  and  third  persons,  it  may  be  re- 
marked that  in  most  of,  if  not  all,  the  reported  cases,  the  clerk  or 
person  who  made  the  entries  was  dead;  and  the  entries  were  re- 
ceived upon  proof  of  his  handwriting.  But  it  is  conceived  that  the 
fact  of  his  death  is  not  material  to  the  admissibility  of  this  kind 
of  evidence.  There  are  two  classes  of  admissible  entries,  between 
which  there  is  a  clear  distinction,  in  regard  to  the  principle  on 
which  they  are  received  in  evidence.  The  one  class  consists  of 
entries  made  against  the  interest  of  the  party  making  them ;  and 
these  derive  their  admissibility  from  this  circumstance  alone.  It 
is,  therefore,  not  material  when  they  were  made.  The  testimony 
of  the  party  who  made  them  would  be  the  best  evidence  of  the 
fact ;  but,  if  he  is  dead,  the  entry  of  the  fact  made  by  him  in  the 
ordinary  course  of  his  business,  and  against  his  interest,  is  received 
as  secondary  evidence  in  a  controversy  between  third  persons.* 
The  other  class  of  entries  consists  of  those  which  constitute  parts 
of  a  chain  or  combination  of  transactions  between  the  parties,  the 
proof  of  one  raising  a  presumption  that  another  has  taken  place. 
Here,  the  value  of  the  entry,  as  e'vidence,  lies  in  this,  that  it  was 
contemporaneoiLS  with  the  principal  fact  done,  forming  a  link  in  tlie 
chain  of  events,  and  being  part  of  the  res  ffestce.  It  is  not  merely 
the  declaration  of  the  party,  but  it  is  a  verbal  contemporaneous 
act,  belonging,  not  necessarily  indeed,  but  ordinarily  and  naturally, 
to  the  principal  thing.  It  is  on  this  ground,  that  this  latter  class 
of  entries  is  admitted ;  and  therefore  it  can  make  no  difference, 
as  to  their  admissibility,  whether  the  party  who  made  them  be 


1  Tait  on  Eyidence,  pp.  273-277.  Thi«  degree  of  proof  is  there  defined  as  *'  not 
merely  a  suflpicion,  but  such  evidence  as  produces  a  reasonable  belief,  though  not  com- 
plete evidence."  See  also  Glassford  on  Evid.  p.  550 ;  Bell's  Digest  of  Laws  of  Scot- 
land, pp.  378,  898. 

s  Warren  «.  Greenville,  2  Str.  1129  ;  Middleton  v.  Melton,  10  B.  ft  C.  817  ;  Thomp- 
son V.  Stevens,  2  Nott  &  HcC.  493 ;  Chase  o.  Smith,  5  Vt  556  ;  Spiers  v.  Morris,  9 
Bing.  687  ;  Alston  v,  Taylor,  1  Hayw.  881 ,895. 
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living  or  dead,  nor  whether  he  was,  or  was  not,  interested  in  mak- 
ing them,  his  interest  going  only  to  affect  the  credibility  or  weight 
of  the  evidence  when  received.^  (a) 

§  121.  Indonements  of  payment  The  evidence  of  indebtment, 
afforded  by  the  indorsement  of  the  payment  of  interest,  or  a  par^ 
tial  payment  of  the  principal,  on  the  back  of  a  bond  or  other  secu'- 
rity,  seems  to  fall  within  the  principle  we  are  now  considering, 
more  naturally  than  any  other ;  though  it  is  generally  classed 
with  entries  made  against  the  interest  of  the  party.  The  main 
fact  to  be  proved  in  the  cases,  where  this  evidence  has  been  ad- 
mitted, was  the  continued  existence  of  the  debt,  notwithstanding 
the  lapse  of  time  since  its  creation  was  such  as  either  to  raise  the 
presumption  of  payment,  or  to  bring  the  case  within  the  operation 
of  the  statute  of  limitations.  This  fact  was  sought  to  be  proved 
by  the  acknowledgment  of  the  debt  by  the  debtor  himself ;  and 
this  acknowledgment  was  proved  by  his  having  actually  paid  part 
of  the  money  due.  It  is  the  usual,  ordinary,  and  well-known 
course  of  business,  that  partial  payments  are  forthwith  indorsed 
on  the  back  of  the  security,  the  indorsement  thus  becoming  part 
of  the  res  gestca.  Wherever,  therefore,  an  indorsement  is  shown 
to  have  been  made  at  the  time  it  bears  date  (which  will  be  inferred 
from  its  face,  in  the  absence  of  opposing  circumstances),^  the  pre- 
sumption naturally  arising  is,  that  the  money  mentioned  in  it  was 
paid  at  that  time.  If  the  date  is  at  a  period  after  the  demand 
became  stale,  or  affected  by  the  statute  of  limitations,  the  interest 
of  the  creditor  to  fabricate  it  would  be  so  strong  as  to  countervail 
the  presumption  of  payment,  and  require  the  aid  of  some  other 
proof ;  and  the  case  would  be  the  same  if  the  indorsement  bore  a 
date  within  that  period,  the  instrument  itself  being  otherwise  sub- 


^  This  distinction  wbs  taken  and  clearly  ezponnded  by  Mr.  Justice  Parke  in  Doe  d. 
Patteshall  v.  Turford,  3  6.  &  Ad.  890  ;  cited  and  approved  in  Poole  v,  Dicas,  1  Bing. 
N.  C.  664.  See  also,  aupra^  S§  115,  116  ;  Cluggage  v.  Swan,  4  Binn.  164 ;  Sherman 
V,  Crosby,  11  Johns.  70 ;  Holladay  v,  Littlepage,  2  Mnnf.  816  ;  Prather  v.  Johnson, 
8  H.  &  J.  487 ;  Shearman  v.  Akins,  4  Pick.  288 ;  CarroU  v.  Tyler,  2  H.  &  G.  54 ; 
James  v,  Wharton,  8  McLean,  492.  In  several  cases,  however,  letters  and  receipts  of 
third  persons,  living  and  within  the  reach  of  process,  have  been  r^ected.  Longenecker 
V.  Hyde,  6  Binn.  1 ;  Spargo  v.  Brown,  9  B.  &  C.  985  ;  Warner  v.  Price,  8  Wend.  897  ; 
Cntbush  V.  Gilbert,  4  S.  &  R.  651. 

a  Smith  V,  Battens,  1  Moo.  &  B.  841.  Bee  also  NichoUs  v.  Webb,  8  Wheat.  826 ; 
12  S.  &  R.  49,  87  ;  16  S.  &  R.  89,  91. 

(a)  Revnoldfe  v.  Manning,  15  Md.  510,  hcdds  that  the  declanmt  mnst  be  dead. 
See  ante,  §  115,  note,  (a) 
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ject  to  the  bar  arising  from  lapse  of  time.^  (a)  Hence  the  inquiry 
which  is  usually  made  in  such  cases,  namely,  whether  the  indorse- 
ment, when  made,  was  against  the  interest  of  the  party  making 
it,  that  is,  of  the  creditor ;  which,  in  other  language,  is  only  inquir- 
ing whether  it  was  made  while  his  remedy  was  not  yet  impaired 
by  lapse  of  time.  The  time  when  the  indorsement  was  made  is  a 
fact  to  be  settled  by  the  jury ;  and  to  this  end  the  writing  must 
be  laid  before  them.  If  there  is  no  evidence  to  the  contrary,  the 
presumption  is  that  the  indorsement  was  made  at  the  time  it  pur- 
ports to  bear  date ;  and  the  burden  of  proving  the  date  to  be  false 
lies  on  the  other  party.'  If  the  indorsement  does  not  purport  to 
be  made  contemporaneously  with  the  receipt  of  the  money,  it  is 
inadmissible  as  part  of  the  res  gestce. 

§  122.  Same  Bubjeot  This  doctrine  has  been  very  much  con- 
sidered in  the  discussions  which  have  repeatedly  been  had  upon 
the  case  of  Searle  v.  Barrington?  In  that  case  the  bond  was  given 
in  1697,  and  was  not  sued  .until  after  the  death  of  the  obligee, 
upon  whose  estate  administration  was  granted  in  1728.  The 
obligor  died  in  1710 ;  the  obligee  probably  survived  him,  but  it 
did  not  appear  how  long.  To  repel  the  presumption  of  payment, 
arising  from  lapse  of  time,  the  plaintiff  offered  in  evidence  two 
indorsements,  made  upon  the  bond  by  the  obligee  himself,  bearing 
date  in  1699  and  in  1707,  and  purporting  that  the  interest  due  at 
those  respective  dates  had  been  then  paid  by  the  obligor.  And  it  ap- 
pears that  other  evidence  was  also  offered,  showing  the  time  when 

1  Tarner  v.  Crisp,  2  Stra.  827 ;  Rose  v.  Brvant,  2  Cunpb.  821 ;  Glynn  «.  Bank  of 
England,  2  Ves.  88,  48.  See  also  Whitney  v.  Bigelow,  4  Pick.  110 ;  Boseboom  v,  Bil- 
lingtoii,  17  Johns.  182  ;  Gibson,  v,  Peebles,  2  McCord,  418. 

^  Per  Tannton,  J.,  in  Smith  v.  Battens,  1  Moo.  &  R.  848.  See  also  Hunt  v,  Massey, 
5  B.  &  Ad.  902  ;  Baker  v.  Milbnrn,  2  M.  &  W.  858 ;  Sinclair  v.  Baggaley,  4  M.  &  W. 
812  ;  Anderson  «.  Weston,  6  Bing.  N.  C.  296. 

*  There  were  two  successive  actions  on  the  same  bond  between  these  parties.  The 
first  is  reported  in  2  Stra.  826,  8  Mod.  278,  and  2  Ld.  Ra3rni.  1870  ;  and  was  tried 
before  Ftett,  C.  J.,  who  refused  to  admit  the  indorsement,  and  nonsuited  the  plaintiff; 
but,  on  a  motion  to  set  the  nonsuit  aside,  the  three  other  judges  were  of  opinion  that 
the  evidence  ought  to  have  been  left  to  the  jury,  the  indorsement  in  such  cases  being 
according  to  the  usual  course  of  business,  and  perhaps  in  this  case  made  with  the 
privity  of  the  obligor ;  but  on  another  ^und  tne  motion  was  denied.  Afterwards 
another  action  was  brought,  which  was  tried  before  Lord  Raymond,  C.  J.,  who  admitted 
the  evidence  of  the  indorsement ;  but  to  which  the  defendant  filed  a  bill  of  exceptions. 
This  judgment  was  affirmed  on  error  in  the  Exchequer  Chamber,  and  again  in  the 
House  of  Lords.  See  2  Stra.  827 ;  8  Bro.  P.  0.  698.  The  first  case  is  most  fully  re- 
ported in  8  Mod.  278. 

(a)  Clapv.  Ingersoll,  2Fairf.(Me.)88;  Clement,  12  La.  An.  82;  Addams  «. 
Coffin  V.  Bucknam,  8  Id.  471 1  Beatty  v.     Seitzinger,  1  Watts  k  8.  (Pa.)  243. 
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the  indorsements  were  actually  made.^  The  indorsements,  thus 
proved  to  have  been  made  at  the  times  when  they  purported  to 
have  been  made,  were,  upon  solemn  argument,  held  admissible 
evidence,  both  by  the  judges  in  the  Exchequer  Chamber,  and  by 
the  House  of  Lords.  The  grounds  of  these  decisions  are  not 
stated  in  any  of  the  reports :  but  it  may  be  presumed  that  the 
reasoning  on  the  side  of  the  prevailing  party  was  approved,  namely, 
that  the  indorsement  being  made  at  the  time  it  purported  to  bear 
date,  and  being  according  to  the  usual  and  ordinary  course  of 
business  in  such  cases,  and  which  it  was  not  for  the  interest  of  the 
obligee  at  that  time  to  make,  was  entitled  to  be  considered  by 
the  jury ;  and  that  from  it,  in  the  absence  of  opposing  proof, 
the  fact  of  actual  payment  of  the  interest  might  be  inferred. 
This  doctrine  has  been  recognized  and  confirmed  by  subsequent 
decisions.*  (a) 

§  128.  Summary.  Thus,  we  have  seen  that  there  are  four 
elas9e8  of  deelaratiaiUy  which,  though  usually  treated  under  the 
head  of  hearsay,  are  in  truth  original  evidence ;  the  first  class 
consisting  of  caaes  where  the  fact  that  the  declaration  was  made, 
and  not  its  truth  or  falsity,  is  the  point  in  question ;  the  secondj 
including  expressions  of  bodily  or  mental  feelings,  where  the 
existence  or  nature  of  such  feelings  is  the  subject  of  inquiry ;  the 
thirdy  consisting  of  cases  of  pedigree,  and  including  the  declara- 
tions of  those  nearly  related  to  the  party  whose  pedigree  is  in 
question;  and  the  fourth^  embracing  all  other  cases  where  the 
declaration  offered  in  evidence  may  be  regarded  as  part  of  the 

^  This  laot  was  stated  by  Barley,  B.,  as  the  result  of  his  own  research.  See  1  Cr. 
&  M.  421.  .So  it  was  understooa  to  be,  and  so  stated,  by  Lord  Hardwicke,  in  2  Ves. 
43.  It  may  have  oonstitnted  the  '*  other  circamstantial  evidence,"  mentioned  in  Mr. 
Brown's  report,  8  Bro.  P.  C.  594 ;  which  he  literally  transcribed  from  the  case,  as 
drawn  np  by  Messrs.  Lutwvche  and  Fazakerley,  of  counsel  for  the  original  plaintiff,  for 
araament  in  the  House  of  Lords.  See  a  folio  volume  of  original  printed  bnefs,  marked 
''Cases  in  Parliament,  1728  to  1781,"  p.  529,  in  the  Law  Libraiy  of  Harvard  Univer- 
sity, in  which  this  case  is  stated  more  at  laive  than  in  any  book  of  Reports.  By  Stat. 
9  Geo.  IV.  c  14,  it  is  enacted,  that  no  inooraement  of  partial  nayment,  made  by  or 
on  behalf  of  the  creditor,  shall  be  deemed  sufficient  proof  to  take  the  case  out  of  the 
statute  of  limitations.  The  same  enactment  is  found  in  the  laws  of  some  of  the  United 
States. 

s  Bosworth  «.  Cotchett,  Dom.  Proc  May  6,  1824 ;  Phil,  k  Am.  on  Evid.  848 ; 
Oleadow  v.  Atkin,  1  Cr.  ^  M.  410  ;  Anderson  «.  Weston,  6  Bing.  N.  G.  296 ;  2  Smith's 
Lead.  Gas.  197  ;  Addams  v.  Seitzinger,  1  Watts  A  Sexg.  248. 

(a)  But  the  admission  of  a  pavnient  at  tations,  will  not  haye  the  effect  to  remove 

the  time  a  note  fell  due,  although  signed  the  bar,  the  effect  being  the  same  only  as 

by  both  parties  and  indorsed  upon  the  if  made  at  the  time  the  admitted  payment 

note  at  a  period  within  the  statute  of  limi-  was  made.  .  Hayes  «•  Morse,  8  Y  t  81 0* 
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res  gentcB.  All  these  classes  are  involyed  in  the  principle  of  the 
last ;  and  have  been  separately  treated,  merely  for  the  sake  of 
greater  distinctness. 

§  124.  Principle  of  the  nUe  of  ezolniion  of  hearsay  eTldence. 
Subject  to  these  qualifications  and  seeming  exceptions,  the  general 
rule  of  law  r^'eeU  all  hearsay  reports  of  transactions,  whether 
verbal  or  written,  given  by  persons  not  produced  as  witnesses.^ 
The  principle  of  this  rule  is,  that  such  evidence  requires  credit  to 
be  given  to  a  statement  made  by  a  person  who  is  not  subjected 
to  the  ordinary  tests  enjoined  by  the  law  for  ascertaining  the 
correctness  and  completeness  of  his  testimony  ;  namely,  that  oral 
testimony  should  be  delivered  in  the  presence  of  the  court  or  a 
magistrate,  under  the  moral  and  legal  sanctions  of  an  oath,  and 
where  the  moral  and  intellectual  character,  the  motives  and 
deportment  of  the  witness  can  be  examined,  and  his  capacity 
and  opportunities  for  observation,  and  his  memory,  can  be  tested 
by  a  cross-examination.  Such  evidence,  moreover,  as  to  oral 
declarations,  is  very  liable  to  be  fallacious,  and  its  value  is,  there- 
fore, greatly  lessened  by  the  probability  that  the  declaration  was 
imperfectly  heard,  or  was  misunderstood,  or  is  not  accurately 
remembered,  or  has  been  perverted.  It  is  also  to  be  observed, 
that  the  persons  communicating  such  evidence  are  not  exposed  to 
the  danger  of  a  prosecution  for  perjury,  in  which  something  more 
than  the  testimony  of  one  witness  is  necessary,  in  order  to  a  con- 
viction ;  for  where  the  declaration  or  statement  is  sworn  to  have 
been  made  when  no  third  person  was  present,  or  by  a  person  who 
is  since  dead,  it  is  hardly  possible  to  punish  the  witness,  even  if 
his  testimony  is  an  entire  fabrication.*  To  these  reasons  may  be 
added  considerations  of  public  interest  and  convenience  for  reject- 
ing hearsay  evidence.  The  greatly  increased  expense  and  the 
vexation  which  the  adverse  party  must  incur  in  order  to  rebut  or 
explain  it,  the  vast  consumption  of  public  time  thereby  occasioned, 
the  multiplication  of  collateral  issues  for  decision  by  the  jury,  and 
the  danger  of  losing  sight  of  the  main  question  and  of  the  justice 

1  "  If,"  says  Mr.  Justice  BtiUer,  "the  first  speech  were  without  oath,  another  oath, 
that  there  was  such  speech,  makes  it  no  more  than  a  hare  speaking,  and  so  of  no  yalue 
in  a  court  of  justice.'     Bull.  N.  P.  294. 

s  Phil.  &  Am.  on  Evid.  217  ;  1  PhU.  Evid.  205,  206.  See,  as  to  the  liahilitv  of 
words  to  misconstruction,  the  remarks  of  Mr.  Justice  Foster,  in  his  discourse  ou  High 
Treason,  c.  1,  §  7.  The  rule  excluding  hearsay  is  not  of  great  antiquity.  One  of  the 
earliest  cases  in  which  it  was  administered,  was  that  of  Sampson  v,  Yardly  and  Tottill, 
2  Keh.  228,  pi.  74, 19  Car.  II.. 
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of  the  case  if  this  sort  of  proof  were  admitted,  are  considerations 
of  too  grave  a  character  to  be  overlooked  by  the  court  or  the 
legislature,  in  determining  the  question  of  changing  the  rule.^ 

§  125.  Deolaratioiui  under  oath.  The  rule  applies,  though  the 
declaration  offered  in  evidence  was  made  upon  oath,  and  in  the 
course  of  a  judicial  proceeding,  if  the  litigating  parties  are  not 
the  same.  Thus,  the  deposition  of  a  pauper,  as  to  the  place  of 
his  settlement,  taken  ex  parte  before  a  magistrate,  was  rejected, 
though  the  pauper  himself  had  since  absconded,  and  was  not  to 
be  found.^  The  rule  also  applies,  notwithstanding  no  better  evi- 
dence is  to  be  found,  and  though  it  is  certain,  that,  if  the  declara- 
tion offered  is  rejected,  no  other  evidence  can  possibly  be  obtained ; 
as,  for  example,  if  it  purports  to  be  the  declaration  of  the  only 
eye-witness  of  the  transaction,  and  he  is  since  dead.^ 

§  126.  Exception:  An  exception  to  this  rule  has  been  con- 
tended for  in  the  admission  of  the  declarations  of  a  deceased  attest- 
ing witness  to  a  deed  or  will,  in  disparagement  of  the  evidence 
afforded  by  his  signature.  This  exception  has  been  iasserted,  on 
two  grounds :  first,  that  as  the  party  offering  the  deed  used  the 
declaration  of  the  witness,  evidenced  by  his  signature,  to  prove 
the  execution,  the  other  party  might  well  be  permitted  to  use  any 
other  declaration  of  the  same  witness  to  disprove  it ;  and,  secondly, 
that  such  declaration  was  in  the  nature  of  a  substitute  for  the  loss 
of  the  benefit  of  a  cross-examination  of  the  attesting  witness ;  by 
which,  either  the  fact  confessed  would  have  been  proved,  or  the 
witness  might  have  been  contradicted,  and  his  credit  impeached. 
Both  these  grounds  were  fully  considered  in  a  case  in  the  ex- 
chequer, and  were  overruled  by  the  court :  the  first,  because  the 
evidence  of  the  handwriting,  in  the  attestation,  is  not  used  as  a 
declaration  by  the  witness,  but  is  offered  merely  to  show  the  fact 

^  Mima  Queen  v.  Hepburn,  7  Cranch,  290,  296,  per  Marshall,  C.  J. 

'  Rex  V.  Nuneham  Courtney,  1  East,  378  ;  Rex  v.  Ferry  Frystone,  2  East,  54 ; 
Rex  V.  Eriswell,  8  T.  R.  707-725,  per  Lord  Eenyon,  C.  J.,  and  Grose,  J.,  whose 
opinions  are  approved  and  adopted  in  Mima  Queen  v.  Hepburn,  7  Oranch,  296. 

*  PhiL  &  Am.  on  Evid.  220,  221 ;  1  PhiL  Evid.  209,  210.  In  Scotland  the  rule  is 
otherwise ;  evidence  on  the  relation  of  others  being  admitted,  where  the  relator  lb 
since  dead,  and  would,  if  living,  have  been  a  competent  witness.  And  if  the  relation 
has  been  handed  down  to  the  witness  at  second-hand,  and  through  several  successive 
relators,  each  only  stating  what  he  received  from  an  intermediate  relator,  it  is  stiU 
admissible,  if  the  original  and  intermediate  relators  are  all  dead,  and  would  have  been 
competent  witnesses  if  living.  Tait  on  Evid.  pp.  480,  431.  But  the  reason  for 
receiving  hearsay  evidence,  in  cases  where,  as  is  generally  the  case  in  Scotland,  the 
judees  determine  upon  the  facts  in  dispute,  as  well  as  upon  the  law,  is  stated  and 
▼indicated  by  Sir  James  Mansfield,  in  the  Berkeley  Peerage  Case,  4  Campb.  415. 
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that  he  put  his  name  there,  in  the  manner  in  which  attestations 
are  usually  placed  to  genuine  signatures ;  and  the  second,  chiefly 
because  of  the  mischiefs  which  would  ensue,  if  the  general  rule 
excluding  hearsay  were  thus  broken  in  upon.  For  the  security 
of  solemn  instruments  would  thereby  become  much  impaired,  and 
the  rights  of  parties  under  them  would  be  liable  to  be  affected  at 
remote  periods,  by  loose  declarations  of  the  attesting  witnesses, 
which  could  neither  be  explained  nor  contradicted  by  the  testi- 
mony of  the  witnesses  themselves.  In  admitting  such  declara- 
tions, too,  there  would  be  no  reciprocity ;  for,  though  the  party 
impeaching  the  instrument  would  thereby  have  an  equivalent  for 
the  loss  of  his  power  of  cross-examination  of  the  living  witness, 
the  other  party  would  have  none  for  the  loss  of  his  power  of  re- 
examination.^ (a) 

1  Stobut  V.  Dryden,  1  M.  &  W.  615. 

(a)  Bat  the  doctrine  of  Stobart  v.  Diy-  times,  with  a   view  to   show    that   the 

den  has    been  denied,  and   it  bas  been  wiU  was  ne^er  duly  executed.     Otteraon 

held  tbat,  on  tbe  production  of  a  certified  v.  Hofford,   86   N.    J.    129  ;     Reformed 

copy  of  a  will  and  of  tbe  affidavit  of  the  Dutch    Cburch   v.  Ten  Eyck,   1   Dutch 

subscribing  witnesses  made  at  tbe  time  of  (N.  J.),  40.     So  the  bad  character  of  the 

probate,  it  is  permissible  to  impeach  tbe  subscribing  witness  may  be  sbown  for  the 

affidavit  of  one  of  tbe  witnesses  by  showing  same  purpose.    Losee  v,  Loeee,  2  Hill  (N. 

contradictory  statements  made  at    other  T.)>  609. 
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CHAPTER  VL 

OF  MATTERS  OF  PUBLIC   AND   GENERAL  INTEREST. 

§  127.  When  hearsay  admiMible.  Having  thus  illustrated  the 
nature  of  hearsay  evidence,  and  shown  the  reasons  on  which  it  is 
generally  excluded,  we  are  now  to  consider  the  cases  in  which  this 
rule  has  been  relaxed^  and  hearsay  admitted.  The  exceptions, 
thus  allowed,  will  be  found  to  embrace  most  of  the  points  of  in- 
convenience, resulting  from  a  stern  and  universal  application  of 
the  rule,  and  to  remove  the  principal  objections  which  have  been 
urged  against  it.  These  exceptions  may  be  conveniently  divided 
into  four  classes :  first,  those  relating  to  matters  of  public  and 
general  interest ;  secondly ,  those  relating  to  ancient  possessions ; 
thirdly,  declarations  against  interest ;  fourthly^  dying  declarations, 
and  some  others  of  a  miscellaneous  nature ;  and  in  this  order  it 
is  proposed  to  consider  them.  It^  is,  however,  to  be  observed, 
that  tiiese  exceptions  are  allowed  only  on  the  ground  of  the 
absence  of  better  evidence,  and  from  the  nature  and  necessity  of 
the  case. 

§  128.  Matters  of  general  interest  And  first^  as  to  matters  of 
pvMie  and  general  interest.  The  terms  public  and  general  are 
sometimes  used  as  synonymous,  meaning  merely  that  which  con- 
cerns a  multitude  of  persons.^  But,  in  regard  to  the  admissibility 
of  hearsay  testimony,  a  distinction  has  been  taken  between  them ; 
the  term  public  being  strictly  applied  to  that  which  concerns  all 
the  citizens,  and  every  member  of  the  State;  and  the  term  general 
being  referred  to  a  lesser,  though  still  a  large,  portion  of  the  com- 
munity. In  matters  of  public  interest,  all  persons  must  be  pre- 
sumed conversant,  on  the  principle  that  individuals  are  presumed 
to  be  conversant  in  their  own  affairs ;  and,  as  common  rights  are 
naturally  talked  of  in  the  community,  what  is  thus  dropped  in 
conversation  may  be  presumed  to  be  true.^    It  is  the  prevailing 

1  Weeks  v.  Sparke,  1  M.  &  S.  690,  per  Bayley,  J. 

'  Morewood  v.  Wood,  14  East,  829,  n.,  per  Ld.  Kenyon  ;  Weeks  v,  Sparke,  1  M. 
ib  S.  686,  per  Ld.  EUenborough ;  Berkeley  Peerage  Case,  4  Campb.  416,  per  Mans- 
field, 0.  J. 
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current  of  assertion  that  is  resorted  to  as  evidence,  for  it  is  to 
this  that  every  member  of  the  community  is  supposed  to  be  privy, 
and  to  contribute  his  share.  Evidence  of  common  reputation  is, 
therefore,  received  in  regard  to  public  facts  (a  claim  of  highway, 
or  a  right  of  ferry,  for  example),  on  ground  somewhat  similar  to 
that  on  which  public  documents,  not  judicial,  are  admitted; 
namely,  the  interest  which  all  have  in  their  truth,  and  the  con- 
sequent probability  that  they  are  true.^  In  these  matters,  in 
which  all  are  concerned,  reputation  from  any  one  appears  to  be 
receivable ;  but  of  course  it  is  almost  worthless,  unless  it  comes 
from  persons  who  are  shown  to  have  some  means  of  knowledge ; 
such  as,  in  the  case  of  a  highway,  by  living  in  the  neighborhood : 
but  the  want  of  such  proof  of  their  connection  with  the  subject 
in  question  affects  the  value  only,  and  not  the  admissibility,  of 
the  evidence.  On  the  contrary,  where  the  fact  in  controversy  is 
one  in  which  all  the  members  of  the  community  have  not  an  in- 
terest, but  those  only  who  live  in  a  particular  district,  or  adven- 
ture in  a  particular  enterprise,  or  the  like,  hearsay  from  persons 
wholly  unconnected  with  the  place  or  business  would  not  only  be 
of  no  value,  but  altogether  inadmissible.*  (a) 

§  129.  Rights  in  common.  Thus,  in  an  action  of  trespass  quare 
€lau9um  fregity  where  the  defendant  pleaded  in  bar  a  prescriptive 
right  of  common  in  the  locu%  in  quo^  and  the  plaintiff  replied, 
prescribing  the  right  of  his  messuage  to  use  the  same  ground  for 
tillage  with  com  until  the  harvest  was  ended,  traversing  the 
defendant's  prescription ;  it  appearing  that  many  persons  beside 
the  defendant  had  a  right  of  common  there,  evidence  of  reputa- 
tion, as  to  the  plaintiff's  right,  was  held  admissible,  provided  it 

1  1  Stark.  Evid.  195 ;  Pirn  v.  Ourell,  6  M.  &  W.  234.  And  see  Noyw  v.  Ward, 
19  Conn.  250. 

^  Crease  «.  Barrett,  1  Cr.  M.  &  R.  929,  per  Parke,  B.  By  the  Boman  law,  reputa- 
tion or  common  fame  seems  to  have  been  aamiflsible  in  evidence,  in  aU  cases  ;  but  it 
was  not  generally  deemed  sufficient  proof,  and,  in  some  cases,  not  even  semiplena  pr<h 
batio^  unless  corroborated  :  "nisi  aliis  adminiculis  adjuvetur."  Mascardus,  De  Piob. 
vol.  i.  Concl.  171,  n.  1  ;  Concl.  183,  n.  2  ;  ConcL  647,  n.  149.  It  was  held  sufficient 
plena  probatio,  wherever,  from  the  nature  of  the  case,  better  evidence  was  not  attaina- 
ble :  "  ubi  k  oommuniter  accidentibue,  probatio  difficilis  est,  fama  plenam  solet  pzoba- 
tionem  facere  ;  ut  in  probatione  filiatiouis."  Bat  Mascardus  deems  it  not  sufficient,  in 
cases  of  pedigree  within  the  memory  of  man,  which  he  limits  to  fifty-six  yeans,  unless 
aided  by  other  evidence,  **  tunc  nempe  non  sufficeret  publica  vox  et  fama,  sed  una  cum 
ipsa  deberet  tractatus  et  nominatio  probari  vel  alia  adminicula  uigentia  adhibeii.** 
Mascard.  De  Prob.  voL  i  ConcL  411,  n.  1,  2,  6,  7. 

(a)  Persons  living  out  of  such  district  cannot  therefore  be  affected  by  proof  of  it 
are  not  presumed  to  know  such  fact,  and     Dunbar  v.  Mulry,  8  Gray,  163. 
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were  derived  from  persons  conversant  with  the  neighborhood.^  (a) 
But  where  the  question  was,  whether  the  city  of  Chester  anciently 
formed  part  of  the  county  palatine,  an  ancient  document,  pur- 
porting to  be  a  decree  of  certain  law  officers  and  dignitaries  of 
the  crown,  not  having  authority  as  a  court,  was  held  inadmissible 
evidence  on  the  ground  of  reputation,  they  having,  from  their 
situations,  no  peculiar  l^nowledgc  of  the  fact^  And,  on  the  other 
hand,  where  the  question  was,  whether  Nottingham  Castle  was 
within  the  hundred  of  Broxtowe,  certain  ancient  orders,  made  by 
the  justices  at  the  quarter-sessions  for  the  county,  in  which  the 
castle  was  described  as  being  within  that  hundred,  were  held  ad- 
missible evidence  of  reputation ;  the  justices,  though  not  proved 
to  be  residents  within  the  county  or  hundred,  being  presumed, 
from  the  nature  and  character  of  their  offices  alone,  to  have  suffi- 
cient acquaintance  with  the  subject  to  which  their  declarations 
related.^  Thus  it  appears  that  competent  knowledge  in  the  decla- 
rant is,  in  all  cases,  an  essential  prerequisite  to  the  admission  of 
his  testimony;  and  that  though  all  the  citizens  are  presumed  to 
have  that  knowledge,  in  some  degree,  where  the  matter  is  of 
public  concernment,  yet,  in  other  matters,  of  interest  to  many 
persons,  some  particular  evidence  of  such  knowledge  is  re- 
quired. (J) 

§  130.  Rif^ts  most  be  ancient  and  deolarants  dead.  It  is  to  be 
observed,  that  the  exception  we  are  now  considering  is  admitted 
onlt/  in  the  case  of  ancient  rights^  and  in  respect  to  the  declarar 
tions  of  persons  supposed  to  be  dead,^  It  is  required  by  the  nature 
of  the  rights  in  question ;  their  origin  being  generally  antecedent 
to  the  time  of  legal  memory,  and  incapable  of  direct  proof  by 
living  witnesses,  both  from  this  fact,  and  also  from  the  undefined 

1  Weeks  v.  Sparke,  1  M.  &  S.  679,  688,  per  I^e  Blanc,  J.  The  actual  discussion  of 
the  subject  in  the  neighborhood  was  a  fact  also  relied  on  in  the  Roman  law,  in  cases  of 
proof  by  common  fame.  **  Quando  testis  vult  probare  aliquem  scivisse,  non  videtnr 
sufflcere,  quod  dicat  ille  scivit  quia  erat  vicinus ;  sed  debet  addere,  in  ricinia  hoc  erat 
coffnitum  per  famam,  vel  alio  modo  ;  et  ideb  iste,  qui  erat  vicinus,  potuit  id  scire." 
J.  Menochiua,  De  Pnesump.  torn.  ii.  lib.  6,  Prea.  24,  n.  17,  p.  772. 

^  Rogers  v.  Wood.  2  Bam.  &  Ad.  245. 

•  Duke  of  Newcastle  v.  Broxtowe,  4  Bam.  k  Ad.  278. 

«  Moseley  v.  Dairies,  11  Price,  162 ;  Regina  v.  Milton,  1  Car.  &  Kir.  58 ;  DaTia  v. 
Fuller,  12  Vt.  178, 

(a)  Lord  Dnnraven  v.-  Llewellyn,  15  derived  from  persons  acquainted  with  the 

Q.  B.  809  ;  Warrick  v.  Queen's  OoUege,  subject,  the  courts  will  not  require  inde- 

40  L.  J.  C.  785.  pendent  proof  of  that  fact,    rreeman  v. 

(ft)  If  the  quality  of  the  hearsay  evi«  Phillipps,  4  M.  &  S.  486. 
dence  raises  a  natural  inference  that  it  was 

TOL.  I.  12 
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generality  of  their  nature.  It  has  been  held,  that,  where  the 
nature  of  the  case  admits  it,  a  foundation  for  the  reception  of 
hearsay  evidence,  in  matters  of  public  and  general  interest,  should 
first  be  laid  by  proving  acts  of  enjoyment  within  the  period  of 
living  memory.^  But  this  doctrine  has  since  been  overruled ; 
and  it  is  now  held,  that  such  proof  is  not  an  essential  condition 
of  the  reception  of  evidence  of  reputatiqp,  but  is  only  material 
as  it  affects  its  valu^  when  received.^  Where  the  nature  of  the 
subject  does  not  admit  of  proof  of  acts  of  enjoyment,  it  is  obvious 
that  proof  of  reputation  alone  is  sufficient.  So,  where  a  right  or 
custom  is  established  by  documentary  evidence,  no  proof  is  neces- 
sary of  any  particular  instance  of  its  exercise ;  for,  if  it  were 
otherwise,  and  no  instance  were  to  happen  within  the  memory  of 
man,  the  right  or  custom  would  be  totally  destroyed.^  In  the 
case  of  a  private  right,  however,  where  proof  of  particular  in- 
stances  of  its  exercise  has  first  been  given,  evidence  of  reputation 
has  sometimes  been  admitted  in  confirmation  of  the  actual  enjoy- 
ment ;  but  it  is  never  allowed  against  it.^  (a) 

§  131.  Deolaratioxifl  must  be  ante  litem  motam.  Another  impor- 
tant qualification  of  the  exception  we  have  been  considering,  by 
which  evidence  of  reputation  or  common  fame  is  admitted,  is, 
that  tiie  declaration  so  received  must  have  been  made  before 
any  controversy  arose  touching  the  matter  to  which  it  relates ; 
or,  as  it  is  usually  expressed,  ante  litem  motam.    The  ground  on 

>  Per  BuUer,  J.,  in  Morewood  v.  Wood,  14  East,  880,  n.  ;  per  Le  Blanc,  J.,  in 
Weeks  v.  Sparke,  1  M.  &  S.  688,  689. 

3  Crease  v.  Barrett,  1  Cromjp.  Mees.  &  Bosc.  919,  980.  See  also  aoc.  Curzon  v. 
Loniax,  6  Esp.  60,  per  Ld.  Ellenborougli ;  Steel  v,  Prickett,  2  Stark.  468,  466,  per 
Abbott,  0.  J. ;  Batcliffe  v.  Chapman,  4  L^n.  242,  as  explained  by  Grose,  J.,  in  Beebe 
v.  Parker,  5  T.  R.  82. 

«  Beebe  v,  Parker,  6  T.  R.  26,  82  ;  Doe  v.  Sisson,  12  East,  62  ;  Steele  v.  Prickett, 
2  Stark.  468,  466.  A  single  act,  undisturbed,  has  been  held  sufficient  evidence  of  a 
custom,  the  court  refusing  to  set  aside  a  yerdict  tinding  a  custom  upon  such  evidence 
alone.    Roe  v.  Jeffery,  2  M.  ^  S.  92 ;  Doe  v.  Mason,  8  WiU.  63. 

*  White  V.  Usle,  4  Mad.  214,  225.  See  Morewood  v.  Wood,  14  East,  880,  n.,  per 
Buller,  J.  ;  Weeks  «.  Sparke,  1  M.  &  S.  690,  per  Bayley,  J. ;  R<«erB  v,  Allen,  1 
Campb.  809  ;  Richards  v,  Bassett,  10  B.  &  C.  662,  668,  per  Littledale,  J.  A  doc- 
trine nearly  similar  is  held  by  the  civilians,  in  cases  of  ancient  private  rights. 
Thus  Mascardus,  after  stating,  upon  the  authority  of  many  jurists,  that  "  Dominium 
in  anticmis  probari  per  famam,  traditum  est,  — veluti  si  fama  sit,  hanc  domum  fuisse 
Dantis  Toetee,  vol  alterius,  qui  decessit,  jam  sunt  centum  anni,  et  nemo  vidit  qui 
viderit,  quem  refert,"  &c.,  subsequently  qualifies  this  general  proposition  in  these 
words  :  Primo  limits  principalem  conclusionem,  ut  non  procedat,  nisi  cum  fama  con- 
currant  alia  adminicula,  saltern  preesentiB  possessionis,"  <&c..  Mascard.  De  Prob.  voL 
ii.  Concl.  647,  n.  1, 14. 

(a)  Reg.  V,  Bedfordshire.  4  E.  &  B.  685  ;  Prichard  v,  Powell,  10  Q.  B.  699  ;  Drink- 
water  V,  Porter,  7  0.  &  P.  181. 
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which  such  evidence  is  admitted  at  all  is,  that  the  declarations 
^*  are  the  natural  effusions  of  a  party  who  must  know  the  truth, 
and  who  speaks  upon  an  occasion  when  his  mind  stands  in  an 
even  position,  without  any  temptation  to  exceed  or  fall  short  of 
the  truth."  ^  But  no  man  is  presumed  to  be  thus  indifferent  in 
regard  to  matters  in  actual  controversy :  for,  when  the  contest 
has  begun^  people  genelrally  take  part  on  the  one  side  or  the 
other ;  iiieir  minds  are  in  a  ferment ;  and,  if  they  are  disposed  to 
speak  the  truth,  facts  are  seen  by  them  through  a  false  medium. 
Te  avoid,  therefore,  the  mischiefs  which  would  otherwise  result, 
all  ex  pctrte  declarations,  even  though  made  upon  oath,  referring 
to  a  date  subsequent  to  the  beginning  of  the  controversy,  are 
rejected.^  This  rule  of  evidence  was  familiar  in  the  Roman  law ; 
but  ihe  term  lis  mota  was  thei^  applied  strictly  to  the  commence- 
ment of  the  action,  and  was  not  referred  to  an  earlier  period  of 
the  controversy.*  But  in  our  law  the  term  lU  is  taken  in  the 
classical  and  larger  sense  of  eoiKbrovefty  ;  and  by  lU  mota  is  under- 
stood the  commencement  (A  the  controversy,  and  not  the  com- 
mencement of  the  suit.*  (a)  The  commencement  of  the  controversy 
has  been  further  defined  by  Mr.  Baron  Alderson,  in  a  case  of  pedi- 
gree, to  be  "  the  arising  of  that  state  of  facts  on  which  the  claim 
is  founded,  without  anything  more."  *  (6) 

1  Per  Ld.  Eldon,  in  WhitelcxOce  v.  Baker,  18  Yts.  514  ;  Rsz  «.  Cotton,  8  Gampb. 
444,  446,  per  Dampier,  J. 

^  The  Berkeley  Peerage  Case,  4  Campb.  401,  409,  412,  413 ;  Monkton  v.  At- 
torney-General, 2  Buss.  &  M};.  160,  161 ;  Richards  v.  Bassett,  10  B.  &  C.  667. 

*  "  Las  est,  ut  primum  in  jus,  vel  in  judicium  ventum  est ;  antequam  in  judicium 
▼eniatnr,  controversia  est,  non  lis."  Cigac.  Opera  Posth.  torn.  ▼.  col.  193,  B.  and 
col.  162,  D.  "  Lis  inchoata  est  ordinata  per  libeUum,  et  satisdationem,  licet  non  sit 
lis  contestata.'*  Corpus  Juris,  Glossatum,  torn.  i.  col.  553,  ad  Dig.  lib.  iv.  tit.  6,  L  12. 
"  lis  mota  censetnr,  etiamsi  solus  actor  egerit."    Calr.  Lex.  Terb.  Us  Mota. 

^  Per  Mansfield,  C.  J.,  in  the  Berkeley  Peerage  Case,  4  Campb.  417  ;  Monkton  v. 
Attorney-General,  2  Russ.  &  My.  161. 

*  Walker  v.  Countess  of  Beaucbamp^  6  C.  &  P.  552,  561.  Bat  see  Reilly  v.  Fitz- 
gerald, 1  Dniiy  (If.),  122,  where  this  is  questioned. 

(a)  Mr.  Stenhen  (Digest  of  Evidence,  pute,  but  a  l{8  mota  or  suit,  or  controversy 

art.  3)  says,  tneae  declarations  must  be  preparatory  to  a  suit  actnaUy  commencea. 

made  before  the  question  in  relation  to  And  upon  the  subject-matter  in  litigation, 

whichthey  are  to  be  proved  has  arisen,  but  Davies  if.  Lowndes,  7  Scott,  N.  R.  214. 

they  do  not  cease  to  bedeemjBd  to  be  rele-  And  in  the  late  case  of  Butler  v.  Mount- 

vant  because  they  were  made  for  the  pur-  garret,  7  H.  L.  Cas.  683,  it  was  held  that 

p<Me  of  preventing    the   question   from  a  controversy*  in  a  family,  though  not  at 

arising.  that  moment  the  subject  of  a  suit,  consti- 

(6)  See  Shedden  v.  Attorney-General,  tutes  sufficiently  a  lis  mota,  to  render 
2  Sw.  It  Tr.  170,  where  this  case  is  over-  inadmissible  a  letter  written  on  that  sub- 
ruled  ;  and  it  is  now  held  that  this  must  be  ject  by  one  member  of  the  family  and 
not  merely  fieicts  which  may  lead  to  dii-  addressed  to  another. 
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§  182.  Ids  mote  defined.  The  Ua  mota^  in  the  sense  of  onr 
lawy  carries  with  it  the  further  idea  of  a  controversy  upon  the  same 
particular  subject  in  issue.  For,  if  the  matter  under  discussion 
at  tlie  time  of  trial  was  not  in  controversy  at  tiie  time  to  which 
the  declarations  offered  in  evidence  relate,  they  are  admissible, 
notwithstanding  a  controversy  did  then  exist  upon  some  other 
branch  of  the  same  general  subject.  The  value  of  general  repu- 
tation, as  evidence  of  the  true  state  of  facts,  depends  upon  its 
being  the  concurrent  belief  of  minds  unbiassed,  and  in  a  situation 
favorable  to  a  knowledge  of  the  truth,  and  referring  to  a  period 
when  this  fountain  of  evidence  was  not  rendered  turbid  by  agita- 
tion. But  the  discussion  of  other  topics,  however  similar  in  their 
general  nature,  at  the  time  referred  to,  does  not  necessarily  lead 
to  the  inference  that  the  particular  point  in  issue  was  also  con- 
troverted, and,  therefore,  is  not  deemed  sufBcient  to  exclude  the 
sort  of  proof  we  are  now  considering.  Thus,  where,  in  a  suit 
between  a  copyholder  and  the  lord  of  the  manor,  the  point  in 
controversy  was,  whether  the  customary  fine,  payable  upon  the 
renewal  of  a  life-lease,  was  to  be  assessed  by  the  jiiry  of  the  lord's 
court,  or  by  the  reasonable  discretion  of  the  lord  himself ;  deposi- 
tions taken  for  the  plaintiff,  in  an  ancient  suit  by  a  copyholder 
against  a  former  lord  of  the  manor,  where  the  controversy  was 
upon  the  copyholder's  right  to  be  admitted  at  all,  and  not  upon 
the  terms  of  admission,  in  which  depositions  the  customary  fine 
was  mentioned  as  to  be  assessed  by  the  lord  or  his  steward,  were 
held  admissible  evidence  of  what  was  then  understood  to  be  the 
undisputed  custom.^  In  this  case,  it  was  observed  by  one  of  the 
learned  judges  that  ^^the  distinction  had  been  correctly  taken, 
that,  where  the  lis  mota  was  on  the  very  point,  the  declarations  of 
persons  would  not  be  evidence ;  because  you  cannot  be  sure,  that 
in  admitting  the  depositions  of  witnesses,  selected  and  brought  for- 
ward on  a  particular  side  of  the  question,  who  embark,  to  a  certain 
degree,  with  the  feelings  and  prejudices  belonging  to  that  particular 
side,  you  are  drawing  evidence  from  perfectly  unpolluted  sources. 
But  where  the  point  in  controversy  is  foreign  to  that  which  was 
before  controverted,  there  never  has  been  a  lis  mota^  and  conse- 
quently the  objection  does  not  apply." 

§  188.  DeoUrations  post  litem  motam.    Declarations  made  after 

1  Fraexmii  v.  PhlUippa,  4  IL  &  S.  486,  497 ;  Elliott «.  Peinol,  I  Peten,  828,  887. 
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the  controversy  has  originated  are  ezcluded,  even  though  proof 
is  offered  that  the  existence  of  the  controversy  was  not  known  to 
the  declarant.  The  question  of  his  ignorance  or  knowledge  of 
this  fact  is  one  which  the  courts  will  not  try :  partly  because  of 
the  danger  of  an  erroneous  decision  of  the  principal  fact  by  the 
jury,  from  the  raising  of  too  many  collateral  issues,  thereby  intro- 
ducing great  confusion  into  the  cause ;  and  partly  from  the  f ruit- 
lessness  of  the  inquiry,  it  being  from  its  very  nature  impossible, 
in  most  cases,  to  prove  that  the  existence  of  the  controversy  was 
not  known.  The  declarant,  in  these  cases,  is  always  absent,  and 
generally  dead.  The  light  afforded  by  his  declarations  is  at  best 
extremely  feeble,  and  far  from  being  certain ;  and  if  introduced, 
with  the  proof  on  both  sides,  in  regard  to  his  knowledge  of  the 
controversy,  it  would  induce  darkness  and  confusion,  perilling 
the  decision  without  the  probability  of  any  compensating  good  to 
the  parties.  It  is  therefore  excluded,  as  more  likely  to  prove 
injurious  than  beneficial.^  (a) 

I  Berkeley  Peerage  Case,  i  Campb.  417,  per  Mansfield,  C.  J. ;  «upra,  §  124.  This 
distinction,  and  the  reasons  of  it,  were  recognized  in  the  Roman  law ;  but  there  the 
role  was  to  admit  the  declarations,  though  made  poH  litem  motam,  if  they  were  made 
at  a. place  so  very  far  remote  from  the  scene  of  the  controversy,  as  to  remove  aU  suspi- 
cion that  the  declarant  had  heard  of  its  existence.  Thus  it  is  stated  by  Mascardus  : 
"  Istud  autem  quod  diximus,  debere  test^  deponere  ante  litem  motam,  sic  est  accipien- 
dum,  ut  verum  sit,  si  ibidem,  ubi  res  agitur,  audierit ;  at  si  alibi,  in  loco  qui  longis- 
sim&  distaret,  sic  intellexerit,  etiam  post  litem  motam  testes  do  auditn  admittantur. 
Longinquitas  enim  loci  in  causa  est,  ut  omnis  suspicio  abesse  videatnr  qu»  quidem 
suspicio  adesse  potest,  quando  testis  de  auditu  post  litem  motam,  ibidem,  ubi  res  agi- 
tur,  deponit."    Mascard.  De  Probat.  vol.  1,  p.  401  [429],  Concl.  410,  n.  5,  6. 

(a)  It  foUows  from  the  above  ezplana^  receivable  in  evidence,  notwithstanding 
tion  of  lu  mota,  first,  that  declarations  the  professed  view  with  which  it  was  made, 
will  not  be  njected,  in  consequence  of  their  4  Campb.  418.  This  doctrine  has  since 
having  been  nuule  with  the  express  view  of  been  sanctioned  by  Lords  Brougham, 
prevetUing  disputes ;  secondly,  that  they  f  Monkton  v,  Attorney-General,  2  Russ.  ft 
ara  admissible  if  no  dispute  has  arisen,  MyL  147,  160,  161, 164)  and  Cottenham 
though  made  in  direct  support  of  the  title  of  in  England  (Slaney  v.  Wade,  1  Myl.  k  Cr. 
the  declarant ;  and,  thirdly,  that  the  mere  888),  and  by  I^ord  St.  Leonai-ds  in  Ireland 
fact  of  the  declarant  having  stood,  or  (Reilly  o.  Fitzgerald,  6  Ir.  Eq.  885,  344- 
having  believed  that  he  stood,  in  pari  849,)  and  may  now  be  considered  as  estab- 
jure  with  the  party  reiving  on  the  decla-  lished  law  in  both  countries ;  but  a  decla- 
ration, will  not  render  his  statement  inad-  ration  made  in  a  prior  cause  is  inadmis- 
missible.  In  support  of  the  first  proposi-  sible  if  the  same  point  was  in  issue  in  that 
tion,  the  Berkeley  Peerage  Case  may  be  cause,  as  in  the  cause  in  which  the  decla- 
raferrsd  to,  where  the  judges  unanimously  ration  is  offered.  Jenkins  v.  Davies,  10  Q. 
held,  in  conformity  with  an  earlier  opinion  B.  814.  One  of  the  latest  decisions  in  sup- 
exnressed  by  Loni  Mansfield  (Goodright  port  of  the  second  proposition  is  Doe  v, 
V.  Moss,  2  Cowp.  591),  that  an  entry  made  Davies,  10  Q.  B.  814,  825,  where  the 
by  a  father  in  an^  book,  for  the  express  court  observed  that  although  a  feeling  of 

EUTpose  of  establishing  the  le||itimacy  of  interest  will  often  cast  suspicion  on  decis- 
is son  at  the  time  of  his  birth,  in  case  the  rations,  it  has  never  been  held  to  render 
same  should  be  called  in  question,  will  be  them  inadmissible.    The  third  proposition 
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§  184.  XbEoeptton .  d  deoUr«tion»  m  to  pedigree.  It  has  Bome- 
times  been  laid  down,  as  an  exception  to  the  rule  excluding  deo^ 
laratipns  made  po9t  litem  motaniy  that  declarations  concerning 
pedigree  will  not  be  invalidated  by  the  circumstance  that  they 
were  made  during  family  discussions,  and  for  the  purpose  of  pre- 
venting future  controversy;  and  the  instance  given,  by  way  of 
illustration,  is  that  of  a  solemn  act  of  parents,  under  their  hands, 
declaring  the  legitimacy  of  a  child.  But  it  is  conceived  that  evi- 
dence of  this  sort  is  admissible,  not  by  way  of  exception  to  any 
rule,  but  because  it  is,  in  its  own  nature,  original  evidence ;  con- 
stituting part  of  the  fact  of  the  recognition  of  existing  relations 
of  consanguinity  or  affinity ;  and  falling  naturally  under  the  head 
of  the  expression  of  existing  sentiments  and  affections,  or  of  dec- 
larations ftgaiust  the  interest,  and  peculiarly  within  the  knowl- 
edge of  the  party  making  them,  or  ol  verbal  acts,  part  of  the  ree 
geetce^ 

§  135.  Wltneee  need  not  epeoify  from  wliom  he  teard.  Where 
evidence  of  reputation  is  admitted,  in  cases  of  public  or  general 
interest,  it  is  not  necessary  that  the  witness  should  be  able  to 
specify  from  whom  he  heard  the  deelarations.     For  that,  in  much 

1  Supra,  §§  102-108,  181 ;  Goodright  v,  Moaa,  Cowp.  591 ;  Monkton  v.  Attorney- 
General,  2  Ru88.  &  My.  147,  160,  161,  164  ;  Slaney  v.  Wade,  1  My.  &  Cr.  888  ;  Berke- 
ley Peerage  CaM^  4  Campb.  418,  per  Mansfield,  C.  J. 

is  equally  clear  law ;  for  although  one  Abbott,  0.  J.»  and  which  is  so  founded  on 
peerage  case  appears  at  first  sight  to  throw  reason,  that  a  contrary  doctrine  would  go 
some  doubt  upon  the  subject  (Zouch  Peer.,  far  towards  excluding  all  evidence  of  repa- 
id. Min.  297,)  yet  it  is  highly  nrobabla  tation.  For  instance,  in  cases  of  public 
that  the  pedigree  was  there  rejectea,  not  as  and  general  interest,  the  rejection  or  such 
having  been  made  by  a  party  while  stand-  evidence  would  be  wholly  inconsistent  with 
ing  in  the  same  situation  as  the  daimant,  the  rule  which  requires  the  statement  to 
but  as  having  been  concocted  by  such  per-  have  been  made  by  some  person  having  corn- 
son  in  direct  contemplation  of  himself  lay-  petent  knowledge  of  thesubject,  pod,  §  136  ; 
ing  claim  to  the  dignity.  and  in  cases  of  pedigree,  though  the  result 
But  even  if  the  case  be  not  susceptible  of  excluding  declarations  of  persons  in  pari 
of  this  explanation,  a  single  isolated  deci-  Jure  would  not  be  equally  mischievous,  it 
sion  can  scarcely  controvert  a  rule  of  law  would  frequently  have  the  effect  of  drpng 
which  has  been  sanctioned  and  acted  upon  up  sources  of  information  which  would  be 
by  numerous  judges,  Moseleyv.  Davies,  11  highly  valuable  in  the  investigation  of 
Price,  162, 179,  per  Graham,  B. ;  Harwood  truth.  In  any  one  of  the  three  classes 
c,  Sims,  Wightw.  112  ;  Deaclev.  Hancock,  of  declarations  Just  mentioned,  it  is  very 
18  Price,  236,  237  ;  Monkton  v.  Attorney*  possible  that  the  declarant  mav  have  had 
General,  2  Russ.  k  MyL  159,  160,  per  Ld.  some  secret  wish  or  bias  which  may  have 
Brougham ;  Freeman  v.  Phillipps,  4  M.  &  induced  him  to  make  a  statement  either 
S.  486,  491,  per  Ld.  EUenborough,  cited  partially  or  totally  false  ;  but  the  same 
with  approbation  by  Ld.  Lyndhurst,  C.  observation  might  apply  to  all  evidence  of 
B.,  in  Davies  v.  Morgan,  1  0.  &  J.  698,  this  nature,  and  its  weight  in  each  partic- 
.'>94  ;  NichoUs  v.  Parker,  14  East,  331,  n. ;  ular  case  must  be  determined  by  the  juty. 
Doe  V.  Tarver,  Ry..  k  M.  141,  142,  per  Tay.  Ev.  §§  665, 666. 
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the  greater  nmnber  of .  ^ases,  would  be  impossible ;  as  the  names 
of  persons  long  since  dead,  by  whom  declarations  upon  topics  of 
common  repute  have  at  some  time  or  other  been  made,  are  mostly 
forgotten.^  And,  if  the  declarant  is*  known,  and  appears  to  have 
stood  in  pari  ca9u  with  the  party  offering  his  declarations  in  evi- 
dence, so  that  he  could  not,  if  living,  have  been  personally  exam- 
ined as  a  witness  to  the  fact  of  which  he  speaks,  this  is  no  valid 
objection  to  the  admissibility  of  his  declarations.  The  reason  is, 
the  absence  of  opportunity  and  motive  to  consult  his  interest,  at 
the  time  of  speaking.  Whatever  secret  wish  or  bias  he  may  have 
had  in  the  matter,  there  was,  at  that  time,  no  excited  interest 
called  forth  in  his  breast,  or,  at  least,  no  means  were  afforded  of 
promoting,  nor  danger  incurred  of  injuring,r  any  interest  of  his 
own ;  nor  could  any  such  be  the  necessary  result  of  his  declara* 
tions.  Whereas,  on  a  trial,  in  itself  and  of  necessity  directly 
affecting  his  interest,  there  is  a  double  objeetion  to  admitting  his 
evidence,  in  the  concurrence  both  of  the  temptation  of  interest 
and  the  excitement  of  the  lis  mUa? 

§  186.  Muflt  have  knowledge.  Indeed  the  rejection  of  the  evi- 
dence of  reputation,  in  cases  of  public  or  general  interest,  because 
it  may  have  come  from  persons  in  pari  easu  with  the  party  offer- 
ing it,  would  be  inconsistent  with  the  qualification  of  the  rule 
which  has  already  been  mentioned ;  namely,  that  the  statement 
thus  admitted  must  appear  to  have  been  made  by  persons  having 
competent  knowledge  of  the  subject*  Without  such  knowledge, 
the  testimony  is  worthless.  In  matters  of  public  right,  all  per- 
sons are  presumed  to  possess  that  degree  of  knowledge  which 
serves  to  give  some  weight  to  their  declarations  respecting 
them,  because  all  have  a  common  interest.  But  in  subjects  in- 
teresting to  a  comparatively  small  portion  of  the  community,  as 
a  city  or  parish,  a  foundation  for  admitting  evidence  of  repu- 
tation, or  the  declarations  of  ancient  and  deceased  persons, 
must  first  be  laid,  by  showing  that,  from  their  situation,  they 

1  Moeeley  v,  Daviefl,  11  Price,  162,  174,  per  BicharoU,  C.  B.  :  Harwood  v.  Simg, 
Wightw.  113. 

■  Moseley  v.  Daviee,  11  Price,  179,  pet  Oraham,  B. ;  Deade  v.  Haneock,  13  Price, 
236,  237  ;  Nicholk  v.  Parker,  14  East,  331,  n.  ;  Harwood  «.  Sims,  Wightw.112  ; 
Freeman  v.  PhilUpps,  4  M.  &  S.  486,  491,  cited  and  approved  by  Lyndhiuvt,  G.  B., 
in  Davies  v.  Morgan,  1  0.  It  J.  598,  594 ;  Monkton  1».  Attomej-Gencral,  2  Buss.  & 
My.  159,  160,  per  Ld.  Oh.  Brougham;  Reed  v,  Jackson,  1  East,  355,  357  ;  Chapman 
«.  Cowlan,  13  East,  10. 

•  Supra,  §1 128,.  129. 
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probably  were  conversant  with  the  matter  of  which  they  were 
speaking.^  (a) 

§  137.  Matters  of  private  interest  The  probable  want  of  eamr 
petent  knowledge  in  the  declarant  is  the  reason  generally  assigned 
for  rejecting  evidence  of  reputation  or  common  fame,  in  matters 
of  mere  private  right.  ^^  Evidence  of  reputation,  upon  general 
points,  is  receivable/'  said  Lord  Eenyon,  ^^  because,  all  mankind 
being  interested  therein,  it  is  natural  to  suppose  that  they  may 
be  conversant  with  the  subjects,  and  that  they  should  discourse 
together  about  them,  having  all  the  same  means  of  information. 
But  how  can  this  apply  to  private  titles,  either  with  regard  to 
particular  customs,  or  private  prescriptions  7  How  is  it  possible 
for  strangers  to  know  anything  of  what  concerns  only  private 
titles?"^  The  case  of  prescriptive  rights  has  sometimes  been 
mentioned  as  an  exception ;  but  it  is  believed,  that,  where  evidence 
of  reputation  has  been  admitted  in  such  cases,  it  will  be  found 
that  the  right  was  one  in  which  many  persons  were  equally  inter- 
ested. The  weight  of  authority,  as  well  as  the  reason  of  the  rule, 
seems  alike  to  forbid  the  admission  of  this  kind  of  evidence,  ex- 
cept in  cases  of  a  public  or  qwin  public  nature.^ 

^  Weeks  v.  Sporke,  1  M.  &  S.  679,  686,  690  ;  Doe  d.  Molesworth  v.  Sleeman,  1 
New  Pr.  Cas.  170  ;  Morewood  v.  Wood,  14  East,  827,  n.  ;  Crease  «.  Barrett,  1  Cr.  M. 
&  Ros.  929  ;  Duke  of  Newcastle  v.  Broxtowe,  4  B.  &  Ad.  273.  Rocers  v.  Wood,  2  B. 
&  Ad.  245.  The  Roman  law,  as  stated  by  Mascardos,  agrees  with  ue  doctrine  in  the 
text.  "Confines  probantur,  per  testes.  Vemm  scias  y^m,  testes  in  hac  materia,  qni 
vicini,  et  circum  ibi  habitant  esse  magis  idoneos  quam  alios.  Si  testes  non  sentiant 
commodum  vel  incommodum  immediatum,  possint  pro  sua  communitate  deponere. 
Licet  hujusmodi  testes  sint  de  universitate,  et  deponant  super  confinibus  sue  universi* 
tatis,  2)robant,  dummodum  preecipuum  ipsi  commodum  non  sentiant,  lioent  inferant 
commodum  in  universum."  Mascard.  De  Probat  yoL  iv.  pp.  889,  890,  Concl.  895» 
n*  1   2,  9  19. 

*  «' Morewood  v.  Wood,  14  East,  829,  n.  per  Ld.  Kenyon  ;  1  Stark.  Evid.  80,  81 ; 
Clothier  v.  Chapman,  14  East,  881,  n ;  Reed  v.  Jackson,  1  £ast»  857  ;  Outram  v. 
Morewood,  5  T.  R.  121,  128  ;  Weeks  v.  Sparke,  1  M.  &  S.  679. 

•  Ellicott  V,  Pearl,  10  Peters,  412  ;  Richards  v.  Bassett,  10  B.  h  C.  657,  662,  66^ 
per  littledale,  J.  ;  mprck^  §  ISO.    The  following  are  cases  of  a  qwui  public  nature ; 

,     (a)  So  in  Hammond  v.  Bradstreet,  10  described  by  them,  or  that  they  were  as 

Ex.  890,  when  an  ancient  map  made  by  described  by  them.     What  drcumstanoet 

■Joshua  and  William  Eirby  was  offered  in  were  given  in  evidence  to  render   such 

evidence  to  prove  the  boundaries  of  two  declaration  admissible  I    The  relation  of 

'counties,  Coleridge,  J.,  while  rejecting  the  Joshua  and  William  to  John  Kirby  would 

evidence  says,    **but  assuming  it  to  be  not  have  that  effect.    They  do  not  appour  to 

what  the  inscription  on  it  declared  it  to  be,  have  been  deputed  to  make  the  map  by  any 

a  map  prepared  in  1766,  in  part  from  an  persons*  interested  in  the  question,  nar  to 

older  map  m  1 786,  by  Joshua  and  William  have  any  knowledge  of  their  own  on  the  sub- 

Kirby,  sons  of  John  Kirby,  who  made  a  ject,  nor  to  have  been  in  any  way  connect- 

snrvey  in  1 786,  at  the  utmost  this  was  only  ed  with  the  district,  so  as  to  make  it  proba- 

a  declaration  by  Joshua  and  William  that  ble  that  thev  had  such  knowledge.'*  To  the 

they   believed  the   boundaries   to  ba  as  same  effect  u  Beaufort  o.  Smith,  4  Ex.  450. 
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§  188.  Partionlar  facta.  This  principle  may  serre  to  explain  and 
reconcile  what  is  said  in  the  books  respecting  the  admissibility  of 
reputatioriy  in  regard  to  particular  facts.  Upon  general  points,  as 
we  have  seen,  such  evidence  is  receivable,  because  of  the  general 
interest  which  the  community  have  in  them ;  but  particular  facts 
of  a  private  nature,  not  being  notorious,  may  be  misrepresented 
or  misunderstood,  and  may  have  been  connected  with  other  facts, 
by  which,  if  known,  their  effect  might  be  limited  or  explained. 
Reputation  as  to  the  existence  of  such  particular  facts  is,  there- 
fore, rejected,  (a)  But,  if  the  particular  fact  is  proved  aliundey 
evidence  of  general  reputation  may  be  received  to  qualify  and  ex- 
plain it.  Thus,  in  a  suit  for  tithes,  where  a  parochial  modus  of 
sixpence  per  acre  was  set  up,  it  was  conceded  that  evidence  of 
reputation  of  the  payment  of  that  sum  for  one  piece  of  land  would 
not  be  admissible ;  but  it  was  held,  that  such  evidence  would  be 
admissible  to  the  fact  that  it  had  always  been  customary  to  pay 
that  sum  for  all  the  lands  in  the  parish.^  And  where  the  ques- 
tion on  the  record  was  whether  a  turnpike  was  within  the  limits 
of  a  certain  town,  evidence  of  general  reputation  was  admitted 
to  show  tliat  the  bounds  of  the  town  extended  as  far  as  a  certain 
close,  but  not  that  formerly  there  were  houses,  where  none  then 
stood ;  the  latter  being  a  particular  fact,  in  which  the  public  had 


though  they  are  usually,  but,  on  the  foregoing  principles,  erroneously,  cited  in  favor  of 
the  admissibility  of  evidence  of  reputation  in  cases  of  mere  private  right.  Bishop  of 
Meath  v.  Lord  Belfield,  Bull.  N.  r.  295,  where  the  question  was,  who  presented  the 
former  incumbent  of  a  parish,  —  a  fact  interesting  to  all  the  parishioners  ;  Price  v. 
Littlewood,  3  Campb.  288,  where  an  old  entry  in  the  vestry-book,  by  the  church- 
wardens, dbowing  by  what,  persons  certain  parts  of  the  church  were  repaired,  in  consid- 
eration of  their  occupancy  of  pews,  was  admitted,  to  show  title  to  a  pew  in  one  under 
whom  the  pUdntiff  claimed ;  Batnes  v,  Mawson,  1  M.  &  3.  77,  which  was  a  question 
of  boundary  between  two  lai^  distiicts  of  a  manor  called  the  Old  and  New  JLands  ; 
Anscomb  v.  Shore,  1  Taunt  261,  where  the  right  of  common  prescribed  for  was  claimed 
by  idl  the  inhabitants  of  Hampton  ;  Blackett  v.  Lowes,  2  M.  &  S.  494,  500,  where  the 
question  was  as  to  the  general  usage  of  all  the  tenants  of  a  manor,  the  defendant  being 
one,  to  cut  certain  woocLs  ;  Brett  v,  Beales,  1  Mood.  It  Malk.  416,  which  was  a  claim 
of  ancient  tolls  belonging  to  the  corporation  of  Cambridge  ;  White  v.  Lisle,  4  Madd. 
Ch.  214,  224,  225,  where  evidence  of  reputation,  in  regara  to  a  parochial  niodus^  was 
held  admissible,  because  "  a  class  or  district  of  persons  was  concerned  ; "  but  denied 
in  regard  to  a  farm  modus,  because  none  but  the  occupant  of  the  farm  was  concerned. 
In  Davies  v.  Lewiu,  2  Chitly,  585,  the  declarations  oITeiied  in  evidence  were  clearly 
admissible,  as  being  those  of  tenants  in  possession,  stating  under  whom  they  held. 
See  supra,  §  108. 

^  Harwoodv.  Sims,  Wightw.  112,  more  fully  reported  and  explained  in  Moseley  v, 
Davies,  11  Price,  162,  169-172  ;  Chatfield  v.  Fryer,  1  Price,  253;  WeUs  v,  Jesus 
College,  7  C.  &  P.  284  ;  Leathes  v.  Newitt,  4  Price,  855. 


(a)  Bex  V.  Bliss,  7  A.  ft  £.  550. 
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no  intereet.^  (a)  So,  where,  upon  an  information  against  the 
sheriff  of  ilie  county  of  Chester,  for  not  executing  a  death-^warrant, 
the  question  was  whether  the  sheriff  of  the  county  or  the  sheriffs 
of  the  city  were  to  execute  sentence  of  death,  traditionary  evidence 
that  the  sheriffs  of  the  county  had  always  been  exempted  from 
the  performance  of  that  duty  was  rejected,  it  being  a  private  ques- 
tion between  two  individuals ;  the  public  having  an  interest  only 
that  execution  be  done,  and  not  in  the  person  by  whom  it  was 
performed.^  The  question  of  the  admissibility  of  this  sort  of  evi- 
dence seems,  therefore,  to  turn  upon  the  nature  of  the  reputed 
fact,  whether  it  was  interesting  to  one  party  only  or  to  many.  If 
it  were  of  a  public  or  general  nature,  it  falls  within  the  exception 
we  are  now  considering,  by  which  hearsay  evidence,  under  the 
restrictions  already  mentioned,  is  admitted.  But  if  it  had  no  con- 
nection with  the  exercise  of  any  public  right,  nor  the  discharge  of 
any  public  duty,  nor  with  any  other  matter  of  general  interest, 
it  falls  within  the  general  rule  by  which  hearoay  evidence  is 
excluded.^ 

§  189.  Doovunents,  maps,  ▼erdiots.  Hitherto  we  have  mentioned 
oral  declarations,  as  the  medium  of  proving  traditionary  reputar 
tion  in  matters  of  public  and  general  interest.  The  principle j  how- 
ever, upon  which  these  are  admitted,  applien  to  documentary  and 
all  other  kinds  of  proof  denominated  hearsay.  If  the  matter  in 
controversy  is  ancient,  and  not  susceptible  of  better  evidence,  any 
proof  in  the  nature  of  traditionary  declarations  is  receivable, 
whether  it  be  oral  or  written ;  subject  to  the  qualifications  we  have 
stated.    Thus,  deeds,  leases,  and  other  private  documents,  have 

1  Ireland  v.  Powell,  Salop.  Spr.  Abb,  1802,  per  Chambre,  J.  ;  Peake's  Evidl  13, 14 
(Norrifi's  edit.  p.  27.) 

*  Rex  V.  Antrobus,  2  Ad.  &  £1.  788,  794. 

*  White  V.  Lisle,  4  Madd.  Ch.  214,  224,  225  ;  Bishop  of-Meath  v.  Lord  Belfield,  1 
Wils.  216  ;  Bull  N.  P.  295  ;  Weeks  v.  Sparke,  1  M.  &  S.  679  ;  Withnell  t>.  Gartham, 
1  £sp.  822  ;  Doe  v.  Thomas,  14  Ea^t^  828  ;  Phil.  &  Am.  on  Evid.  258;  1  Stark.  Eyid. 
84,  36  ;  Outram  v.  Morewood,  6  T.  R.  121,  123 ;  Rex  v.  Eriswell,  8  T.  R.  709,  per 
Grose,  J.  Where  particular  knowledge  of  a  fact  is  sou^t  to  be  brought  home  to  a 
party,  evidence  of  tne  general  reputation  and  belief  of  the  existence  of  that  fact,  among 
his  neighbors,  is  admissible  to  the  jnry  as  tending  to  show  that  he  also  had  knowledge 
of  it  as  well  as  they.    Brander  v,  f  erriday,  16  La.  296.  (b) 

(a)  It  is  no  eroond  of  objection  to  the         (h)  Not,  however,  nnless  it  is  a  matter 

admissibility  of  such  evidenoe,  that  mat-  of  public  interest    Notorie^,  for  instance, 

ters  of  private  interest  are  also  involved  in  will  not  prove  a  dissolution  of  partner- 

the  public  controversy.    Reg.  v.  Bedford-  ship.    Pitcher  i^.  Barrows,  17  Pick.  (Mass.) 

shire,  4  EL  &  Bl.  635  ;  8.  c.  29  Eng.  Law  861  ;  anle,  §  137  ;  post,  vol  ii.  §  483. 
&  Eq.  89. 
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been  admitted  as  decLaratory  of  the  public  matters  recited  in  them.^ 
Maps,  also,  showing  the  boundaries  ol  towns  and  parishes,  are  ad- 
missible, if  it  appear  that  they  have  been  made  by  persons  baring 
adequate  knowledge.^  (a)  Verdicts,  also,  are  receiyable  evidence 
of  reputation,  in  questions  of  public  or  general  interest?  Thus, 
for  example,  where  a  public  right  of  way  was  in  question,  the 
plaintiff  was  allowed  to  show  a  verdict  rendered  in  his  own  favor, 
against  a  def aidant  in  am^er  suit,  in  ( which  the  same  right  of 
way  was  in  issue ;  but  Lord  Eenyon  observed,  that  such  evidence 
was,  perhaps,  not  entitled  to  much  weight,  and  certainly  was  not 
conclusive.  The  circumstance,  that  the  verdict  was  post  litem 
motam^  does  not  affect  its  admissibility.^  (i) 

1  Cnrzon  v.  Lomaz,  5  Esp.  60  ;  Brett  v.  Beales,  1  M.  &  M.  416 ;  Plazton  v.  Dare,  10 
B.  &  C.  17  ;  Clarkson  v.  Woodhouse,  6  T.  R.  412,  n.  ;  s.  c.  8  Douff.  189 ;  Barnes  v, 
Mawson,  1  M.  &  S.  77,  78  ;  Coombs  v.  Ck)ether,  1  M.  &  M.  898  ;  Beebe  v.  Parker,  5  T. 
R.  26  ;  Freeman  v.  PhiUipps,  4  M.  &  S.  486  ;  Crease  v.  Bairett,  1  Cr.  Mees.  &  Roe.  928  ; 
Denn  v.  Spray,  1  T.  R.  466 ;  Bullenv.  Michel,  4  Dow,  298  ;  Taylor  v.  Cook,  8  Price, 
650. 

s  1  Phil.  Evid.  250,  251 ;  Alcock  v.  Cooke,  2  Moore  k  Pavne,  625 ;  8.  c.  5  Bing. 
840  ;  Noyes  v.  Ward,  19  Conn.  250.  Upon  a  question  of  boundary  between  two  farms, 
it  being  proved  that  the  boundary  of  one  of  them  was  identical  with  that  of  a  hamlet, 
evidence  of  reputation,  as  to  the  bounds  of  the  hamlet,  was  held  admissible.  Thomas 
V,  Jenkins,  1  N.  &  P.  588.  (c)  But  an  old  map  of  a  parish  produced  from  the  parish 
chest,  and  which  was  made  under  a  private  enclosure  act,  was  held  inadmissible  evi- 
dence of  boundary,  without  proof  of  the  enclosure  act     R«g.  v.  Milton,  1  C.  &  K.  58. 

*  But  an  interlocutory  decree  for  preserving  the  aUUua  quo,  until  a  final  decision 
upon  the  right  should  be  had,  no  final  decree  ever  having  been  made,  is  inadmissible  as 
evidence  of  reputation.     Pim  v.  Curell,  6  M.  &  W.  284. 

«  Reed  v,  Jackson,  1  East,  855,  357  ;  Bull  N.  P.  288  ;  Qty  of  London  v.  Clerke, 
Cartlu  181 ;  Rhodes  v.  Ainsworth,  1  B.  &  Aid.  87,  89,  per  Holroyd,  J. ;  Lancum  v. 
Lovell,  9  Bing.  465,  469  ;  Cort  v.  Birkbeck,  1  Doug.  218,  222,  per  Lord  Mansfield  ; 
Case  of  the  Manchester  Mills,  1  Doug.  221,  n.  ;  Berry  v.  Banner,  Peakes's  Cas.  156  ; 
Biddulph  V.  Ather,  2  Wils.  28  ;  Brisco  v,  Lomaz,  8  N.  &  P.  808 ;  Evans  v.  Rees,  2  P.  & 
D.  627  ;  8.  c.  10  Ad.  &  £L  151. 

(a)  So  an  ancient  survey  of  a  manor,  if  between  two  countries  ;  its  location  was 
it  comes  from  a  proper  custodv,  and  has  allowed  to  be  proved  by  ancient  plans  of 
evidence  of  competent  knowledge  in  the  the  adjacent  lands.  And  in  Morris  v,  Cid- 
maker,  is  admissible  to  prove  a  right  of  lanan,  105  Mass.  129,  it  was  held  that 
common  in  all  the  inhabitants  of  the  where  the  boundary  of  private  lands  was 
manor.  Smith  v.  Earl  Brownlow,  L.  R.  coincident  with  the  division  line  of  two 
9  Eq.  241 ;  Daniel  o.  WUkins,  7  Ex.  429  ;  commons,  an  ancient  deed  was  admissible 
Beaufort  v.  Smith,  4  Ex.  450.  The  case  of  to  prove  the  location  of  the  line.  The 
Evans  v,  Taylor,  7  A.  &  E.  617,  where  such  language  of  the  Court,  in  Sparhawk  v. 
evidence  was  rejected,  was  criticised  in  all  BuUara,  1  Mete.  (Mass.)  95,  is  broad  enough 
of  these  cases,  and  must  be  supported  if  at  to  extend  this  principle  to  cases  of  private 
all,  on  the  ground  that  the  declarant  was  boundaries.  Wilde,  J.,  says  :  *'  Recitals 
not  shown  to  have  been  sufficiently  in  ancient  deeds  are  always  competent  evi- 
qualified.  dence,  and  are  presumed  to  be  true  unless 

(b)  Carnarvon  v.  Yillebois,  18  M.  &  W.  the  contrary  can  be  made  to  appear,"  but 
813 ;    Reg.  v.  Brightside,  18  Q.  B.  988.  the  statement  is  probably  too  broad.    See 

(c)  So  m  Dmry  v.  Midland  R.  R.  Co.,  Wilberforce  v.  Hearfield,  L.  R.  5  Ch. 
127  Mass.  571,  where  the  boundary  to  be  Div.  709  ;  Phillips  v.  HodBon,  L.  R.  2 
proved  was  shown  to  be  the  dividing  line  Ch.  248. 
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§  140.  Against  a  pablio  right.  It  is  further  to  be  obserred,  that 
reputation  is  evidence  as  well  against  a  public  right  as  in  its  favor. 
Accordingly,  where  the  question  was,  whether  a  landing-place  was 
public  or  private  property,  reputation,  from  the  declaration  of  an- 
cient deceased  persons,  that  it  was  the  private  landing-place  of 
the  party  and  his  ancestors,  was  held  admissible;  the  learned 
judge  remarking,  that  there  was  no  distinction  between  the  evi- 
dence of  reputation  to  establish  and  to  disparage  a  public 
right.^  (a) 

1  Dijnkwater  v.  Porter,  7  G.  &  P.  181 ;  R.  v.  Sutton,  8  N.  &  P.  569. 
(a)  Anglesey  «.  Hatherton,  10  M.  &  W.  218  ;  Portland  v.  Hill,  L.  R.  2  £q.  765. 
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§  141.  Ancient  poMeMlons  and  doonmentik  A  ieeand  exception 
to  the  rule,  rejecting  hearsay  evidence,  is  allowed  in  cases  of  atir 
dent  poeeesiion,  and  in  favor  of  the  admission  of  ancient  docu- 
ments in  support  of  it.  In  matters  of  private  right,  not  affecting 
any  public  or  general  interest,  hearsay  is  generally  inadmissible. 
But  the  admission  of  ancient  documents,  purporting  to  constitute 
part  of  the  transactions  themselves^  to  which,  as  acts  of  ownership, 
or  of  the  exercise  of  right,  the  party  against  whom  they  are  pro- 
duced is  not  privy,  stands  on  a  different  principle.  It  is  true,  on 
the  one  hand,  that  the  documents  in  question  consist  of  evidence 
which  is  not  proved  to  be  part  of  any  res  gestofy  because  the  only 
proof  of  the  transaction  consists  in  the  documents  themselves; 
and  these  may  have  been  fabricated,  or,  if  genuine,  may  never  have 
been  acted  upon.  And  their  effect,  if  admitted  in  evidence,  is  to 
benefit  persons  connected  in  interest  with  the  original  parties  to 
the  documents,  and  from  whose  custody  they  have  been  produced. 
But,  on  the  other  hand,  such  documents  always  accompany  and 
form  a  part  of  every  legal  transfer  of  title  and  possession  by  act  of 
the  parties;  and  there  is,  also,  some  presumption  against  their 
fabrication,  where  they  refer  to  coexisting  subjects  by  which  their 
truth  might  be  examined.^  (a)  On  this  ground,  therefore,  as  well 
as  because  such  is  generally  the  only  attainable  evidence  of  an- 
cient possession,  this  proof  is  admitted,  under  the  qualifications 
which  will  be  stated.  (6) 

§  142.   Docnmenti   must   oome   from  proper   onetody.      As  the 

value  of  these  documents  depends  mainly  on  their  having  been 

I  Phil.  ETid.  278  ;  1  Stark.  ETid.  66,  67 ;  Clarkson  v.  WoodhoTue,  5T.  B.  418,  n., 
per  Lord  Haasfteld. 

(a)  An  ancient  document  ia  one  more  the  time  the  anit  waa  inatitated  may  ha 

than  thirty  yeara  old.    See   aTUe,  i  21.  admitted  if  it  ia  of  that  age  at  the  date  of 

The  age  of  the  document  at  the  date  of  the  the  trial  Gardner  9,  Oranniaa,  67  Ga.  589. 

trial  determinea   ite   admiaaibility ;  ao  a  (6)  See  Stephn^  DJgeat  of  Eyidenoei 

deed  which  waa  not  thirty  yeara  old  at  art  88. 
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contemporaneous,  at  least,  with  the  act  of  transfer,  if  not  part  of 
it,  care  is  first  taken  to  ascertain  their  ffenuineness;  and  this  maj 
be  shown  prima  fade^  by  proof  that  the  document  comes  from  the 
proper  custody y  or  by  otherwise  accounting  for  it.  Documents 
found  in  a  place  in  which,  and  mider  the  care  of  persons  with 
whom,  such  papers  might  naturally  and  reasonably  be  expected  to 
be  found,  or  in  the  possession  of  persons  having  an  interest  in 
them,  are  in  precisely  the  custody  which  gives  authenticity  to  doc- 
uments found  within  it.*  (a)  "  For  it  is  not  necessary/*  observed 
Tindal,  G.  J.,  (^  that  they  should  be  found  in  the  best  and  most 
proper  place  of  deposit.  If  documents  continue  in  such  custody, 
there  never  would  be  any  question  as  to  their  authenticity :  but 
it  is  when  documents  are  found  in  other  than  their  proper  place  of 
deposit,  that  the  investigation  commences,  whether  it  is  reasonable 
and  natural,  under  the  circumstances  in  the  particular  case,  to  ex- 
pect that  they  should  have  been  in  the  place  where  they  are  actually 
found ;  for  it  is  obvious,  that,  while  there  can  be  only  one  place  ot 

1  Per  Tindal,  G.  J.,  in  Bishop  of  Heath  v,  Maiqnefls  of  Winchester,  8  Bing.  N.  C. 
183|  200,  201,  expounded  and  confirmed  by  Parke,  K,  in  Croughton  v.  Blake,  12 
M.  k  W.  205,  208  ;  and  in  Doe  d.  Jacobs  v.  Phillips,  10  Jnr.  84  ;  8  Q.  B.  158.  See 
also  LygOQ  v,  Stra^  2  Anatr.  601  ;  Swinnerton  v,  jlarqnis  of  Stafford,  8  Tannt  91 ; 
Bnllen  v,  Michel,  i  Dow,  297  ;  Earl  v.  Lewis,  4  Esp.  1  ;  Randolph  v.  Gordon,  5 
Price,  812 ;  Manby  v,  Curtis,  1  Price,  225,  282,  per  Wood,  B.;  Bertie  v,  Beaumont^ 
2  Price,  803,  807 ;  Barr  v.  Gnitz,  4  Wheat.  218,  221  ;  Winn  v.  Patterson,  9  Peters^ 
668-675  ;  Clarke  v.  Courtney,  5  Peters,  819,  844  ;  Jackson  v.  Laroway,  8  Johns.  Cas. 
288,  approved  in  Jackson  v.  Luquere,  5  Gowen,  221,  226 ;  Hewlett  v.  Cook,  7  Wend. 
871,  874  ;  Duncan  v.  Beard,  2  Kott  &  McC.  400  ;  Middleton  v.  Mass,  2  Nott  k.  McC. 
55 ;  Doe  v,  Beynon,  4  P.  &  D.  198  ;  ivfra,  %  570 ;  Doe  v.  Pearce,  2  M.  &  Bob.  240 ; 
Tolmaa  «.  Emerson,  4  Pick.  160.  An  ancient  extent  of  crown  lands,  found  in  the 
office  of  the  land  revenue  records,  it  being  the  proper  rej^ository,  and  pun)orting  to  have 
been  made- by  the  proper  officer,  has  been  heiacood' evidence  of  the  title  of  tne  crown 
to  lands  therein  stated  to  have  been  purchased  by  the  crown  from  a  subject  Doe  d. 
Wm.  IV.  «.  Boberts,  13  M.  &  W.  620.  Courts  will  be  liberal  in  admitting  deeds, 
where  no  suspicion  arises  ais  to  their  authenticity.  Doe  t.  Keeling,  86  Leg.  Obs.  812 ; 
12  Jtir.  483  ;  11  Q.  B.  884.  The  proper  custody  of  an  expired  lease  is  that  of  the 
lessor.  Ibid.,  per  Wightraan,  J.  Whether  a  document  comes  from  the  proper  custody 
is  a  question  for  the  judoe  and  not  for  the  jury  to  determine.  Ibid.  ;  Bees  v.  Walters, 
8  M.  &  W.  527,  681.  Tne  rule  stated  in  the  text  is  one  of  the  grounds  on  which  we 
insist  on  the  genuineness  of  the  books  of  the  Holy  Scriptures.  They  are  found  in  the 
proper  custody,  or  place,  where  alone  they  ought  io  be  looked  for ;  namely,  the  church, 
where  they  have  been  kept  from  time  immemoriaL  They  have  been  constantly  referred 
to,  as  the  foundation  of  faidi,  by  all  the  opposing  sects,  whose  existence  God,  in  his 
wisdom,  has  seen  fit  to  permit ;  whose  jealous  vigilance  would  readily  detect  any 
attempt  to  falsify  the  text^  and  whose  diversity  of  creeds  would  render  any  mutual 
combination  morally  impossible.  The  burden  of  proof  is,  therefore,  on  the  objector, 
to  impeach  the  genuineness  of  these  books ;  not  on  the  Christian,  to  establish  it  See 
Greenleaf  on  the  Testimony  of  the  Evangelists,  Prelim.  Obs.  §  9. 

{a)  Stephen,  Digest  of  Evidence,  art     846.    An  ancient  private  survey  is  not  evi- 
88  ;  Whitmans.  Heneberry,  73  111.  109  ;    denoe.    Daniel  9.  Wilkin,  7  Ex.  429. 
United  States  v.  Castro,  24  How.  (U.  S.) 
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deposit  strictly  and  absolutely  pcoper,  there  may  be  many  and 
varioas  that  are  reasonable  and  probable,  though  differing  in  de- 
gree; some  being  more  so,  some  less;  and,  in  those  cases,  the 
proposition  'to  be  determined  is,  whether  the  actual  custody  is  so 
reasonably  and  probably  accounted  for,  that  it  impresses  the  mind 
with  the  conviction  that  the  instrument  found  in  such  custody 
must  be  genuine.  That  such  is  tiie  character  and  description  of 
the  custody  which  is  held  sufficiently  genuine  to  render  a  docu- 
ment admissible  appears  from  all  the  cases." 

§  148.  Iffiut  be>  shown  to  liayo  been  acted  on.  It  is  further 
requisite,  where  the  nature  of  the  case  will  admit  it,  that  proof  be 
given  of  some  act  done  in  reference  to  the  documents  offered  in 
evidencQ,  as  a  further  assurance  of  their  genuineness,  and  of  the 
claiming  of  title  under  them.  If  the  document  bears  date  post 
litem  motam^  however  ancient,  some  evidence  of  correspondent 
acting  is  always  scrupulously  required,  even  in  cases  where  tradi- 
tionary evidence  is  receivable.^  (a)  But  in  other  cases,  where  the 
transaction  is  very  ancient,  so  that  proof  of  contemporaneous  act- 
ing, such  as  possession,  or  the  like,  is  not  prpbably  to  be'  obtained, 
its  production  is  not  required.*  (6)  But  where  unexceptionable 
evidence  of  enjoyment,  referable  to  the  document,  may  reasonably 
be  expected  to  be  found,  it  must  be  produced.*  If  such  evidence, 
referable  to  the  document,  is  not  to  be  expected,  still  it  is  requisite 
to  prove  some  acts  of  modern  enjoyment,  with  reference  to  similar 
documents,  or  that  modem  possession  or  user  should  be  shown, 
corroborative  of  the  ancient  documents.^ 

1  1  Phil.  Evid.  277 ;  Brett  v.  Bealea,  1  Mood,  &  M.  416. 

^  Clarkson  v,  Woodhoose,  5  T.  R.  412,  418,  n.,  per  Ld.  Mansfield ;  tupra^  §  180, 
and  cases  there  cited. 

»  1  PhiL  Evid.  277  ;  Plaxton  v.  Dare,  10  B.  &  C.  17. 

^  Rogers  v,  Allen,  1  Campb.  809,  811  ;  Clarkson  v,  Woodhonse,  5  T.  B.  412,  n. 
See  the  cases  collected  in  note  to  §  144,  inffra. 


{a)  United  States  v.  Castro,  24  How. 
846.  Absence  of  the  support  derived  from 
proof  of  some  act  done  goes  rather  to  the 
weight  than  to  the  admissibility  of  the 
docament  as  evidence.  Malcomson  v. 
O'Dea,  10  H.  of .  L.  614  ;  Doe  «.  Pulman, 
8  Q.  B.  622. 

{b)  This  is  upheld  in  the  recent  English 
case  of  Bristow  v.  Cormican,  L.  R.  8  App. 
Cas,  641,  where  Blackbnm  J.,  giving  nis 
opinion  says  :  "  lutismuch  as,  after  a  long 
tune,  all  the  witnesses  who  coold  prove 
•ach  possession  are  dead,  the  law  permits 


ancient  docnments,  either  with  or  without 
evidence  of  ancient  payment  of  rent,  to  be 
given  as  evidence,  from  which  the  jury  may 
properly  draw  an  inference  that  there  was 
such  possession.  For,  in  the  ordinary 
course  of  things,  men  do  not  make  leases 
unless  they  act  on  them,  and  lessees  do  not 
in  general  pay  rent  unless  they  are  in  pos- 
session, so  that  the  ancient  payment  of  rent 
adds  weight  to  the  ancient  indenture."  See 
Taylor^  Evidence,  7th  ed.  p.  885,  n.  5,  and 
p.  666,  n.  8.  Cf.  Qardner  v.  Qrannias,  57 
Ga.  589  ;  Thunby  v.  Myers,  Id.  155. 
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§  144.  Must  be  part  of  the  transaction.  Under  these  qualifica- 
tioDS,  ancient  documenUy  purporting  to  be  a  part  of  the  transactwrn 
to  which  they  relate^  and  not  a  mere  narrative  of  them,  are  receiva- 
ble as  evidence  that  those  transactions  actually  occurred.  And 
though  thej  are  spoken  of  as  hearsay  evidence  of  ancient  posses- 
sion, and  as  such  are  said  to  be  admitted  in  exception  to  the  gen- 
eral rule ;  yet  they  seem  rather  to  be  parts  of  the  re9  gestce,  and 
therefore  admissible  as  original  evidence,  on  the  principle  already 
discussed,  (a)  An  ancient  deed,  by  which  is  meant  one  more  than 
thirty  years  old,  having  nothing  suspicious  about  it,  is  presumed 
to  be  genuine  without  express  proof,  the  witnesses  being  presumed 
dead ;  and,  if  it  is  found  in  the  proper  custody,  and  is  corroborated 
by  evidence  of  ancient  or  modem  corrcBponding  enjoyment,^  or  by 
other  equivalent  or  explanatory  proof,  it  is  to  be  presumed  that 

1  It  has  been  made  a  question,  whether  the  document  may  be  read  in  evidenoe,  before 
the  proof  of  poeaesaion  or  other  equivalent  corroborative  proof  is  offered  ;  but  it  is  now 
stated  that  the  document,  if  otherwise  apparently  genuine,  may  be  first  read  ;  for  the 
question,  whether  there  has  been  a  corresponding  possession,  can  hardly  be  raised  tiU 
the  court  is  made  acquainted  with  the  tenor  of  the  instrument.  Doe  v.  Passingham^ 
2  C.  &  P.  440.  If  the  deed  appears,  on  its  face,  to  have  been  executed  under  an  au- 
thority which  is  matter  of  record,  it  is  not  admissible,  however  ancient  it  may  be^  as 
evidence  of  title  to  land,  without  proof  of  the  authority  under  which  it  was  executed. 
Tohnan  v,  Emerson,  4  Pick.  160.  A  graver  question  has  been,  whether  the  proof  of 
possession  is  indispensable  ;  or  whether  its  absence  may  be  supplied  by  other  satisfac- 
tory corroborative  evidence.  In  Jackson  d.  Lewis  t*.  Laroway,  8  Johns.  Cas.  288,  it 
was  held  by  Kent,  J.,  against  the  opinion  of  the  other  indfles,  that  it  was  indispensable,  on 
the  authority  of  Fleta,  lib.  6,  c.  84  ;  Go.  Lit.  6  b ;  Isack  v.  Clarke,  1  Roll.  182 ;  Jamea 
V.  TroUop,  Skin.  289  ;  2  Mod.  822  ;  Forbes  v.  Wale,  1  W.  Bl.  532  ;  and  the  same  doc 
trine  was  again  asserted  by  him,  in  delivering  the  Judgment  of  the  court,  in  Jackson 
d.  Burhans  v,  Blanshan,  8  Johns.  292,  298.  See  also  Thompson  v.  Bullock,  1  Bay, 
864  ;  Middleton  v.  Mass,  2  Nott  &  McC.  55  ;  Carroll  v,  Norwood,  1  Har.  &  J.  174, 
175  ;  Shaller  v.  Brand,  6  Binn.  489  ;  Doe  p.  Phelps,  9  Johns.  169,  171.  Bat  the 
weight  of  authority  at  present  seems  clearly  the  other  wav  ;  and  it  is  now  agreed,  that, 
where  proof  of  possession  cannot  be  had,  Uie  deed  mav  be  read,  if  its  genuineness  is 
satisfactorily  established  by  other  circumstances.  See  Ld.  Randiffe  v.  Parkins,  6  Dow, 
202,  per  Ld.  Eldon  ;  McKenire  v.  Fraser,  9  Yes.  5 ;  Doe  v.  Passingham,  2  C.  &  P. 
440  ;  Barr  v,  Gratz,  4  Wheat.  218,  221 ;  Jackson  d.  Lewis  v.  Laroway,  8  Johns.  Caa. 
288,  287 ;  Jackson  d.  Hunt  v,  Luquere,  5  Cowen,  221,  225  ;  Jackson  d.  Wilkins  v. 
Lamb,  7  Cowen,  481 ;  Hewlett  v.  Cock,  7  Wend.  871,  878,  874  ;  Willson  v.  Betts, 
4  Denio,  201.  Where  an  ancient  document,  purporting  to  be  an  exemplification,  is 
produced  from  the  proper  place  of  deposit,  having  the  usual  slip  of  parchment  to 
which  the  great  seal  is  appended,  but  no  appearance  that  any  seal  was  ever  affixed, 
it  is  still  to  be  presumed  that  the  seal  was  once  there  and  has  been  accidentally  re- 
moved, and  it  may  be  read  in  evidence  as  an  exemplification,  Mayor,  &c.  of  Beverley 
V.  Craven,  2  Moo.  &  R.  140. 

(a)  The  question  how  far  a  book  of  102  Mass.  161,  and  the  conclusion  arrivea 

assessment  of  taxes,  made  and  kei>t  by  the  at  that  unless  the  book  is  admissible  under 

assessors  in  the  performance  of  their  official  the  ancient  document  rule,  it  b  not  admis- 

duty,  in  accordance  with  the  requirements  sible   at   all     Kenerson    v.   Henry,  101 

of  statute  is  evidence  of  the  facts  stated  in  (Mass. )  162  ;   Edson  v.  Munsell,  10  Allen 

it,  in  other  cases  than  those  relating  to  the  (Mass.)  557  ;   Doe  v.  Arkwright,  5  C.  & 

assessment  or  collection  of  the  tax,  is  dis-  r.  575,  2  Ad.  &  £L  182 
cussed  by  Gray,  J.,  in  Com.  v.  Hefiron, 
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the  deed  constituted  part  of  the  actual  transfer  of  property  therem 
mentioned ;  because  this  is  the  usual  and  ordinary  course  of  such 
transactions  among  men.  The  residue  of  the  transaction  maj  be 
as  unerringly  inferred  from  the  existence  of  genuine  ancient  doc- 
umentSy  as  the  remainder  of  a  statue  may  be  made  out  from  an 
existing  tarso^  or  a  perfect  skeleton  from  the  fossil  remains  of  a 
part. 

§  145.  Andent  boondarieik  Under  this  head  may  be  mentioned 
the  case  of  ancient  boundaries;  in  proof  of  which,  it  has  sometimes 
been  said  that  traditionary  eyidence  is  admissible  from  the  nature 
and  necessity  of  the  case.  But,  if  the  principles  already  dis- 
cussed in  regard  to  the  admission  of  hearsay  are  sound,  it  will  be 
difficult  to  sustain  an  exception  in  favor  of  such  evidence  merely 
as  applying  to  boundary,  where  the  fact  is  particular,  and  not  of 
public  or  general,  interest.  Accordingly,  though  evidence  of 
reputation  is  received,  in  regard  to  the  boundaries  of  parishes, 
manors,  and  the  like,  which  are  of  public  interest,  and  generally 
of  remote  antiquity,  yet,  by  the  weight  of  authority  and  upon 
better  reason,  such  evidence  is  held  to  be  inadmissible  for  the  pur- 
pose of  proving  the  boundary  of  a  private  estate,  when  such 
boundary  is  not  identical  with  another  of  a  public  or  quasi  public 
nature.^    Where  the  question  is  of  such  general  nature,  whether 

^  Ph.  &  Am.  on  Evid.  255,  256  ;  mpm,  $  189,  n.  (2) ;  Thomas  v.  Jenkins,  1  N.  It 
P.  588  ;  Reed  v.  Jackson,  1  East,  856,  857,  per  Ld.  Kenyon ;  Doe  v.  Thomas,  14  East, 
823 ;  Morewood  r.  Wood,  Id.  827,  n.  ;  Outram  v.  Morewood,  5  T.  R.  121,  128,  per 
Ld.  Kenyon ;  Nichols  v.  Parker,  and  Clothier  v.  Chapman,  in  14  East,  881,  n.  ;  Weeks 
V.  Sparke,  1  M.  &  S.  688,  689  ;  Danraven  v.  Llewellyn,  15  Q.  B.  791,  Exch.  Ch.  ; 
Cherry  r.  Boyd,  Litt.  Sel.  Cas.  8.  9  ;  1  PhiL  Evid.  182  (8d  Lond.  ed.),  cited  and  ap- 
provea  by  TOghman,  C.  J.,  in  Buchanan  v,  Moore,  10  S.  k  R.  281.  In  the  passage 
thus  cit^,  the  learned  anthor  limits  the  admissibility  of  this  kind  of  evidence  to 
questions  of  a  public  or  ^neral  nature ;  including^  a  right  of  common  by  custom : 
which  he  obeerres,  'Ms,  strictly  speaking,  a  private  right ;  but  it  is  a  (7«u;ra/  right,  ana 
therefore^  so  far  as  regajrds  the  admissibuity  of  this  species  of  evidence,  has  been  oem- 
tidered  as  public,  bMitise  U  affects  a  large  number  of  occupiers  within  a  district.** 
Supra,  §§  128,  188 ;  Qresley  on  Evid.  220,  221.  And  more  recently,  in  England,  it 
has  been  decided,  upon  full  consideration,  that  traditionary  evidence,  respecting  rij^ts 
not  of  a  public  nature,  is  inadmissible.  Dunraven  v,  LleweUyn,  15  Q.  B.  791.  The 
'admission  of  traditionary  evidence,  in  cases  of  boundary,  occurs  more  frequently  in 
the  United  States  than  in  England.  By  far  the  greatest  portion  of  our  territory  was 
ori^inaUy  surveyed  in  large  masses  or  tracts,  owned  eitner  by  the  State,  or  by  the 
United  states,  or  by  one,  or  a  company  of  proprietors  ;  under  whose  authority  these 
tracts  were  aoain  surveyed  and  divided  into  lots  suitable  for  single  farms,  by  lines 
crossing  the  wnole  tract,  and  serving  as  the  common  boundary  of  very  many  farm-lots 
lyin^  on  each  side  of  it.  So  that  it  is  hardly  possible,  in  such  cases,  to  prove  the 
original  boundaries  of  one  farm,  without  affecting  the  common  boundary  of  many ; 
and  thus  in  trials  of  this  sort,  the  question  is  similar,  in  principle,  to  that  of 
the  boundaries  of  a  manor,  and  theretore  traditionary  evidence  is  freely  admitted. 
Such  was  the  case  of  Boardman  v.  Reed,  6  Peters,  828,  where  the  premises  in  question, 
being  a  tract  of  eight  thonsaad  acrssi  were  part  of  a  large  connection  of  surveys  made 
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it  be  of  boundary  or  of  right  of  common  by  custom,  or  the  like, 
evidence  of  reputation  is  admitted  only  under  the  qualifications 

toother,  and  containing  between  fifty  and  one  hundred  thonaand  acres  of  land  ;  and 
it  18  to  such  tracta,  intereatinff  to  very  many  persona,  that  the  remarks  of  Mr.  Justice 
M'Lean,  in  that  case  (p.  841),  are  to  be  applied.  In  Conn  v.  Penn,  1  Pet.  C.  C.  496, 
the  tract  whose  boundaries  were  in  controversy  was  called  the  manor  of  Springetsbury, 
and  contained  seventy  thousand  acres,  in  wnich  a  gnat  number  of  inoividuals  had 
severally  become  interested.  In  Doe  d.  Taylor  v.  Roe,  4  Hawks,  116,  traditionary 
evidence  waa  admitted  in  regard  to  Earl  Granville's  line,  which  was  of  many  milea 
in  extent,  and  afterwards  constituted  the  boundaiy  between  counties,  as  well  as 
private  estatea.  In  Ralston  v.  Miller,  3  Randolph,  44,  the  question  was  upon  the 
ooundariea  of  a  street  in  the  city  of  Richmond  ;  concerning  which  kind  of  boundaries 
it  waa  said,  that  ancient  reputation  and  possession  were  entitled  to  infinitely  more 
respect,  in  deciding  upon  the  boundaries  of  the  lots,  than  any  experimental  surveys. 
In  several  American  cases,  which  have  sometimes  been  cited  in  favor  of  the  admissibility 
of  traditionary  evidence  of  boundary,  even  though  it  consisted  of  particular  facts, 
and  in  cases  of  merely  private  concern,  the  evidence  was  clearly  admissible  on  other 
grounds,  either  as  part  of  the  original  res  gedx,  or  as  the  declaration  of  a  party  in  pos- 
session, explanatory  of  the  nature  and  extent  of  his  claim.  In  this  class  may  be 
ranked  the  cases  of  Caufman  v.  Congregation  of  Cedar  Spring,  6  Binn.  69 ;  Stur- 
geon V.  Waugh,  2  Teates,  476 ;  Jackson  d.  McDonald  v.  McCall,  10  Johns.  877  ; 
Hamilton  v.  Manor,  2  S.  &  R.  70  ;  Higley  v.  Bidwell,  9  Conn.  477 ;  Hall  v.  Gittings, 
2  Harr.  k  Johns.  112  ;  Redding  v.  McCubbin,  1  Har.  &  McHen.  868.  In  Wooeter  v. 
Butler,  18  Conn.  809,  it  was  said  by  Church,  J.,  that  traditionary  evidence  was  re- 
ceivable, in  Connecticut,  to  prove  the  boundaries  of  land  between  individual  proprie- 
tors. But  this  dictum  waa  not  called  for  in  the  case  ;  for  the  Question  waa,  whether 
there  had  anciently  been  a  highioay  over  a  certain  tract  of  uplana  ;  which  being  a  sub- 
ject of  common  and  general  interest,  was  clearly  within  the  rule.  It  has  however, 
subsequently  been  settled  as  a  point  of  local  law  in  that  State,  that  such  evidence  is 
admissible  to  prove  private  boundaries.  Einnev  v,  Famsworth,  17  Conn.  855,  868. 
In  Pennsylvania,  reputation  and  hearsay  are  held  entitled  to  respect,  in  a  question  of 
boundary,  where  from  lapse  of  time  there  is  great  difficulty  in  proving  the  existence  of 
the  original  landmarks.  Nieman  v.  Ward,  1  Watts  k.  wsrg.  68.  In  Den  d.  Tate  v. 
Southard,  1  Hawks,  45,  the  question  was,  whether  the  lines  of  the  surrounding  tracts 
of  land,  if  made  for  thoae  tracts  alone,  and  not  for  the  tract  in  dispute,  might  be 
shown  by  reptUation  to  be  the  **kn4nDn  and  viribU  boundaries"  of  the  latter  tract, 
within  the  fair  meaning  of  those  words  in  the  statute  of  North  Carolina,  of  1791,  c. 
15.  It  was  objected  that  the  boundsries  mentioned  in  the  act  were  those  onlv  which 
had  been  expressly  recognized  as  the  bounds  of  the  particular  tract  in  queation,  by  some 
grant  or  meane  conveyance  thereof ;  but  the  objection  was  overruled.  But  in  a  subee- 
f^uent  case  (Den  d.  Sasser  v.  Herring,  8  Dover.  Law  Rep^  840),  the  learned  chief  jus- 
tice admita,  that,  in  that  State,  the  rules  of  the  common  law,  in  questions  of  private 
boundary,  have  been  broken  in  upon.  **  We  have,"  he  remarks  "  in  questions  of 
boundary,  given  to  the  single  decLarations  of  a  deceased  individual,  as  to  a  line  or 
comer,  the  weight  of  common  reputation,  and  permitted  such  declarations  to  be 
proven  ;  under  uie  rule,  that,  in  questions  of  bounoaiy,  hearsay  is  evidence.  Whether 
this  is  within  the  spirit  and  reason  of  the  rule,  it  is  now  too  late  to  inquire.  It  is  the 
well-established  law  of  this  State.  And  if  the  propriety  of  the  rule  was  now  rea  in^ 
tegra,  perhaps  the  necessity  of  the  case,  arising  from  the  situation  of  our  country,  and 
the  want  of  self-evident  termini  of  our  lands,  would  require  its  adoption.  For, 
although  it  sometimes  leads  to  falsehood,  it  more  often  tends  to  the  estaolishment  of 
truth.  From  necessity,  we  have,  in  this  instance,  sacrificed  the  principles  upon  which 
the  rules  of  evidence  are  founded."  (a)    A  similar  course  has  been  adopted  in  Tennea- 

(a)  The  admissibility  of  such  evidence  evidence  varies  considerably.  The  strict- 
rests  either  upon  the  fact  that  it  expresses  est  rule  is  that  which  obtuns  in  Maasachu- 
the  general  reputation  as  to  the  boundary  setts,  where  it  is  held  that  the  exceptions 
in  question,  or  that  it  is  the  declaration  of  to  the  general  rule  excluding  hearsay  evi- 
a  person  possessing  competent  knowledge  dence,  which  permit  the  introduction  of 
of  the  facts.  The  practice  of  the  various  reputation  or  tradition,  or  of  the  declara- 
Statas  in  regard  to  the  admission  of  such  tions  of  persons  deceased,  as  to  mattera  of 
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already  stated,  requiring  competent  knowledge  in  the  declarants, 
or  persons  from  whom  the  information  is  derived,  and  that  they 

Bee.  Beard  v.  Talbot,  1  Cooke,  142.  In  South  Carolina,  the  declarations  of  a  de- 
ceased  surveyor,  who  originally  sunreyed  the  land,  are  admissible,  on  a  question  as  to 
its  location.  Speer  it.  Coate,  8  McCord,  227  ;  Blythe  v.  Sutherland,  id.  258.  In 
Kentucky,  the  latter  practice  seems  similar  to  that  in  North  Carolina.  Smith  v, 
Nowells,  2  Littell,  159  ;  Smith  v,  Prewit,  2  A.  K.  Marsh.  155,  168.  In  New  Hamp- 
shire, the  like  evidence  has  in  one  case  been  held  admissible,  upon  the  alleged  author- 
ity of  the  rule  of  the  common  law,  in  1  Phil.  £vid.  182  ;  but  in  the  citation  of  the 
passage  by  the  learned  chief  justice,  it  is  plain,  from  the  omission  of  part  of  the  text, 
that  tlie  restriction  of  the  rule  to  subjects  of  public  or  general  interest  was  not 
under  his  consideration.  Shepherd  v.  Thompson,  4  N.  H.  213,  214.  More  recently, 
however,  it  has  been  decided  m  that  State,  "  that  the  declarations  of  deceased  {)er- 
sons,  who,  from  their  situation,  appear  to  have  had  the  means  of  knowledge  respecting 
private  boundaries,  and  who  had  no  interest  to  misrepresent,  may  well  be  admitted  in 
evidence."  Great  Falls  Co.  v.  Worster,  15  N.  H.  412,  487  ;  Smith  v.  Powers,  Id.  546, 
564.  Subject  to  these  exceptions,  the  general  practice  in  this  country,  in  the  a<lmis- 
aion  of  traditionary  evidence  as  to  boundaries,  seems  to  agree  with  the  doctrine  of  the 
common  law  as  stated  in  the  text.  In  Weems  v.  Disney,  4  Har.  k  McHen.  156,  the 
depositions  admitted  were  annexed  to  a  return  of  commissioners,  appointeil  under  a 
statute  of  Maryland,  '*for  marking  and  bounding  lands,"  and  would  seem,  therefore, 
to  have  been  admissible  as  part  of  the  return,  which  expressly  referred  to  them  ;  but  no 
final  decision  was  had  upon  the  point,  the  suit  having  been  compromised.  In 
Buchanan  v.  Moore,  10  S.  &  R.  275,  the  point  was  whether  traditionary  evidence  was 
admissible  while  the  declarant  was  Ivdng,  By  the  Roman  law,  traditionary  evidence 
of  common  fame  seems  to  have  been  deemed  admissible^  even  in  matters  of  private 
boundary.     Mascard.  De  Probat  voL  i.  p.  891,  ConcL  896. 

public  or  seneral  interest  or  questions  of  marking  the  boundaries,  or  discharging 
pedigree,   do    not   extend  to  a  question  some  duties  relating  thereto,"    This  rule 
of  private  boundary  in  which  no  consider-  does  not  limit  the  declarations  to  those  of 
able  namber  ofperaons  have  a  lesal  in-  persons  having  an  ijUerett  in  the  land,  in 
terest.  Boston  Water  Power  Co.  v.  Hanlon,  relation  to  which  the  statement  is  made, 
182  Mass.  483  ;  Hall  v.  Mayo,  97  Id.  416  ;  in  which  case  the   statement  would   be 
Qreen  v.   Chelsea,  24  Piclc.  (Mass.     80.  either  an  admission  against  the  interest  of 
Still,  an  analogous  rule  which  covers  a  the  declarant,  or  a  partof  there«^e«to,  be- 
portion  of  the  same  kind  of  declarations  ing  connected  with  the  act  of  ownership^ 
exists ;  i.  e,  that  declarations  are  admissi-  and  therefore  admissible  whenever  that  act 
ble  if  made  by  persons  deceased,  while  in  is  relevant ;  but  the  statement  derives  its 
possession  of  land  owned  by  them,  and  in  force  from  the  supposed  knowledge  of  the 
the  act  of  pointing  out  the  boundaries,  declarant,  who  is  since  deceased,  though 
and  nothing  appears  to  show  an  interest  he  may  have  had  no  interest  in  the  land 
to  misrepresent    Bartlett  v.  Emerson,  7  itself.    The  rule  also  admits  declarations 
Oray  (Mass.),  174  ;  Long  v.  Colton,  116  of  particiUar  facts,  as  distinguished  from 
Mass.  414.    This  rule,  however,  is  rather  a  reputation.    This  rule  seems  to  be  that 
modified  form  of  the  rule  as  to  declarations  which  is  followed  in   Texas.      Hurt  v. 
qualifying  possession,  which  Mr.  Qreen-  Evans,  49  Tex.  811  ;   Smith  v.  Russell, 
leaf  sugg^  as  the  true  rule  in  $  109.  87  Tex.  247.     In  Wood  v,  Willard,  87 
The  general  American  rule  on  this  point  Vt  886  (in  which  a  thorough  discussion  of 
is  statM  in  Hunnicutt  r.   Peyton,   102  the  (question  is  given  bv  tne  Court),  the 
U.  S.  888,  as  follows :  **  In  questions  of  rule  is  held  to  be  that  the  declarations  of 
private  boundaries,  declarations  of  par*  deceased  persons,  who  had  actual  knowl- 
tiadar  fads  as  distinguished  from  repu-  edge  as  to  the  location  of  such  boundaries, 
tation,  made  by  deceased  persons,  are  not  or  who  from  their  connection  with  the 
admissible  unless  they  were  made  by  per-  property  itself,  or  their  situation  and  ex- 
sons  who,  it  is  shown,  had  knowledge  of  penence  in  regard  to  such  boundaries  and 
that  whereof  they  spoke,  and  who  were  the  surveys  thereof,  had  peculiar  means  of 
on  the  land  or  in  possession  of  it  when  the  knowledge,  so  that  it  may  be  fairly  in- 
declarations  were  made,  and  these  declara-  ferred  that  they  had  actual  knowledge  of 
tions,  to  be  evidence,  must  have  been  made  the  same  made  at  a  time  when  they  had 
while  the  declanzit  was  pointing  out  or  no  inteiwt   to   misrepresent,  and   made 
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be  persons  free  from  particular  and  direct  interest  at  tbe  time, 
and  are  since  deceased.^ 

§  146.  Perambolations.  In  this  connection  may  be  mentioned 
the  subject  of  perdmbtdatians.  The  writ  de  perambulatiane  facu 
enda  lies  at  common  law,  when  two  lords  are  in  doubt  as  to 
the  limits  of  their  lordships,  yillaSy  &c.,  and  by  consent  appear 
in  chancery,  and  agree  that  a  perambulation  be  made  between 
them.  Their  consent  being  enrolled  in  chancery,  a  writ  is 
directed  to  the  sheriff  to  make  the  perambulation,  by  the  oaths 
of  a  jury  of  twelve  knights,  and  to  set  up  the  bounds  and  limits, 
in  certainty,  between  the  parties.*  (a)  These  proceedings  and  the 
return  are  evidence  against  the  parties  and  all  others  in  privity 
with  them,  on  grounds  hereafter  to  be  considered.  But  the 
perambulation  consists  not  only  of  this  higher  written  evidence, 
but  also  of  the  acts  of  the  persons  making  it,  and  their  assistants, 
such  as  marking  boundaries,  setting  up  monuments,  and  the  like, 
including  their  declarations  respecting  such  acts,  made  during 
the  transactions.  Evidence  of  what  these  persons  were  heard  to 
say  upon  such  occasions  is  always  received;  not,  however,  as 
hearsay,  and  under  any  supposed  exception  in  favor  of  questions 

^  Supra,  §§  128-180,  186-187.  It  is  held  in  New  York,  that  in  ascertaining  facts 
relative  to  the  possession  of  and  title  to  lands,  which  occurred  more  than  a  centnry 
before  the  time  of  trial,  evidence  is  admissible  which,  in  regard  to  recent  events,  oonld 
not  be  received  ;  snch  as  histories  of  established  credit  as  to  public  transactions  ;  tbe 
recitals  in  public  records,  statutes,  legislative  journals,  and  ancient  grants  and  char- 
ters ;  judicial  records  ;  ancient  maps,  and  depositions,  and  the  like.  But  it  is  ad- 
mittea  that  this  evidence  is  always  to  be  received  with  great  caution,  and  with  due 
allowance  for  its  imperfection,  and  its  capability  of  misleading.  Bogardus  v.  Trinity 
Church,  Kinney's  Law  Compend.  for  1860,  p.  159. 

>  6  Ck>m.  Dig.  732,  Pleader,  8,  G.  ;  F.  N.  B.  [188]  D.  ;  1  Story  on  Eq.  Jurisp. 
§  611.  See  also  Stat.  18  Geo.  III.  c  81,  §  14  ;  Stat  41  Geo.  III.  c.  81»  §  14  ;  Stat  68 
Geo.  III.  c.  46,  S  16. 

when  upon  or  in  the  immediate  vicinity  Pa.  St  168  ;  Penny  Pot  Landing  v.  Phil- 
of  the  Doundary  referred  to,  and  pointing  adelphia,  16  Id.  79  ;  Whitehouse  r.  Bick- 
it  out,  are  admissible.  But  in  a  later  case,  ford,  9  Foster,  471 ;  Adams  v.  Stanyan, 
Child  «.  Kingsbury,  46  Vt  47,  the  rule  4  Id.  406  ;  Daniel  v.  Wilkin,  12  English 
is  said  to  admit  the  declarations  of  those  Law  &  £q.  647  ;  8  Exch.  166) ;  but  ou 
deceased  persons  shown  to  have  bad  suffi-  strict  principle  they  sbould  only  be  ad- 
cient  knowledge  and  not  interested  to  mitted  when  they  relate  to  public  or  gen- 
misrepresent  ;  and  to  this  effect  are  Hale  v,  eral  rights.  See  anU^  §  139,  notes. 
Rich,  48  Vt  217 ;  Hadley  v.  Howe,  46  (a)  The  selectmen  have  no  authority 
Yt  142.  The  same  rule  continues  to  to  chafigt  the  boundaries,  or  to  abjudicate 
prevail  in  Pennsylvania.  McCausland  v.  upon  the  limits  of  towns,  but  only  to 
l<leming,  63  Pa.  St.  86.  Cf.  Kennedy  v.  ascertain  existing  lines,  and  renew  old 
Labold,  88  Pa.  St  246.  marks  and  monuments.  Their  perambu- 
It  is  said  that  on  the  same  extension  of  lations  are  competent  and  strong  evidence 
principle,  ancient  maps,  &c.,  are  admissi-  of  the  location  of  the  lines,  but  they  do 
Die  to  locate  a  boundary,  (McCausland  v.  not  exclude  other  evidence  of  the  location. 
Fleming,  vibi  supra;  Koss  v.  Bhoads,  16  Com.  v,  Hefiron,  102  Mass.  148. 
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of  ancient  boundary,  but  as  part  of  the  res  geitcB^  and  explaiiatory 
of  the  acts  themselves,  done  in  the  course  of  the  ambit.^  Indeed, 
in  the  case  of  such  extensive  domains  as  lordships,  they  being 
matters  of  general  interest^  traditionary  evidence  of  common 
fame  seems  also  admissible  on  the  other  grounds  which  have 
been  previously  discussed.* 

1  Weeks  v,  Sparke,  1  M.  &  a  087,  per  Ld.  EUenborou^ ;  mipra,  {  108 ;  Ellioott 
V.  Pearl,  1  McLom*  211. 

*  Supra,  IS  128^187.  The  initdeperambulaUonefaeimdd  U  not  known  to  have 
been  adopted  in  practice  in  tlie  United  States ;  bnt  in  severol  of  the  States,  reme- 
dies somewhat  similar  in  principle  hare  been  provided  bv  statates.  In  some  of  the 
States,  proviflton  is  only  nuMle  for  a  periodical  perambolation  of  t)ie  boundaries  of 
towns  ay  the  selectmen.  LL.  Maine  Rer.  1840,  c  5  ;  LL.  N.  H.  1842,  c.  87  ;  Mass. 
Rey.  Stats,  c  16 ;  LL.  Conn.  Bev.  1849,  tit.  8,  o.  7 ;  or,  for  a  definite  settlement  of 
controversies  respecting  them,  by  the  {jabUe  surveyory  as  in  New  York,  Rev.  Code, 
pt  i.  c  8,  tit  6.  In  others  the  remedy  is  extended,  to  the  boundaries  of  private  estates. 
See  Elmer's  Digest,  pp.  98,  99,  816,  816  ;  New  Jersey  Rev.  81  1848,  lit.  22,  c.  12  ; 
Yiiginia,  Rev.  Code,  1819,  voL  L  pp.  858,  869.  A  very  complete  snmmary  remedy, 
in  flJl  cases  of  disputed  boundary,  is  provided  in  the  statutes  of  Delaware,  Itievision  of 
1829,  pp.  80,  81,  tit.  Boundaries,  III.  To  perambulations  made  under  any  of  these 
statutes,  the  principles  stated  in  the  text,  it  is  conceived,  ¥nll  apply. 
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CHAPTER  Vm. 


OF  DECLABATIONS  AGAINST  INTEBEST. 


§  147.  Deolwratloiui  against  interest  A  third  exception  to  the 
rule,  rejecting  hearsay  evidence,  is  allowed  in  the  case  of  declara- 
tions  and  entries  made  hy  persons  since  deceased^  and  against  the 
interest  of  the  persons  making  them^  at  the  time  when  they  were 
made.  We  have  already  seen,^  that  declarations  of  third  persons, 
admitted  in  eyidence,  are  of  two  classes :  one  of  which  consists  of 
written  entries,  made  in  the  course  of  official  duty  or  of  profes- 
sional employment ;  where  the  entry  is  one  of  a  number  of  facts 
which  are  ordinarily  and  usually  connected  with  each  other,  so  that 
the  proof  of  one  affords  a  presumption  that  the  others  have  taken 
place ;  and,  therefore,  a  fair  and  regular  entry,  such  as  usually 
accompanies  facts  similar  to  those  of  which  it  speaks,  and  appar 
rently  contemporaneous  with  them,  is  received  as  original  presump- 
tive evidence  of  those  facts.  And,  the  entry  itself  being  original 
evidence,  it  is  of  no  importance,  as  regards  its  admissibility, 
whether  the  person  making  it  be  yet  living  or  dead.  But  declara- 
tions of  the  other  class,  of  which  we  are  now  to  speak,  are  second- 
ary evidence,  and  are  received  only  in  consequence  of  the  death 
of  the  person  making  them.  This  class  embraces  not  only  entries 
in  books,  but  all  other  declarations  or  statements  of  facts,  whether 
verbal  or  in  writing,  and  whether  they  were  made  at  the  time  of 
the  fact  declared  or  at  a  subsequent  day.^  But,  to  render  them 
/  admissible,  it  must  appear  that  the  declarant  is  deceased ;  that  he 
possessed  competent  knowledge  of  the  facts,  or  that  it  was  his 
duty  to  know  them ;  and  that  the  declarations  were  at  variance 

1  Supm,  §§  115,  116,  and  cases  there  cited. 

>  I  vat  V.  Finch,  1  Taunt.  141 ;  Doe  v.  Jones,  1  OampK  867 ;  Davies  v.  Pierce,  2 
T.  B.  58,  and  HoUoway  v.  Raikes,  there  cited  ;  Doe  v,  wUliams,  Cowp.  621 ;  Peace- 
able V.  Watson,  4  Taunt.  16  ;  Stanley  v.  White,  14  East,  882,  341,  per  Ld.  £Uen- 
horongh  ;  Haddow  v.  Parry,  8  Taunt.  808  ;  Goes  v.  Watlington,  8  Brod.  k  Bing.  182  ; 
Strode  v.  Winchester,  1  Dick.  897  ;  Barker  v,  Ray,  2  Buss.  68,  76,  and  cases  in  p.  67, 
n.  ;  Warren  v.  GreenviUe,  2  Str.  1129  ;  b.  c.  2  Burr.  1071,  1072  ;  Doe  v.  Turford,  3 
B.  &  Ad.  898,  per  Parke,  J.  ;  Hairison  v.  Blades,  8  Campb.  467 ;  Manning  v.  Lech- 
mere,  1  Atk.  458. 
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with  his  interest^  (a)  When  these  circumstances  concur,  the 
evidence  is  received,  leaving  its  weight  and  value  to  be  determined 
by  other  considerations. 

§  148.  Ground  of  tholr  admiulbUity.  The  ground  upon  which 
this  evidence  is  received,  is  the  extreme  improbability  of  its  false'' 
hood.  The  regard  which  men  usually  pay  to  their  own  interest  is 
deemed  a  sufficient  security,  both  that  the  declarations  were  not 
made  imder  any  mistake  of  fact,  or  want  of  information  on  the 
part  of  the  declarant,  if  he  had  the  requisite  means  of  knowledge, 
and  that  the  matter  declared  is  true.  The  apprehension  of  fraud 
in  the  statement  is  rendered  still  more  improbable  from  the  cir- 
cumstance, that  it  is  not  receivable  in  evidence  until  after  the 
death  of  the  declarant ;  and  that  it  is  always  competent  for  the 
party  against  whom  such  declarations  are  adduced  to  point  out 
any  sinister  motive  for  making  them.  It  is  true,  that  the  ordinary 
and  highest  tests  of  the  fidelity,  accuracy,  and  completeness  of 
judicial  evidence  are  here  wanting :  but  their  place  is,  in  some 
measure,  supplied  by  the  circumstances  of  the  declarant;  and 
the  inconveniences  resulting  from  the  exclusion  of  evidence, 
having  such  guarantees  for  its  accuracy  in  fact,  and  for  its 
freedom  from  fraud,  are  deemed    much    greater,    in    general, 

1  Short  V.  Lee,  2  Jac  &  Walk.  464,  488,  per  Sir  Thomas  Plamer,  M.  R.  ;  Doe 
V.  RobaoD,  15  East,  82,  84  ;  Higham  v.  Ridgway,  10  East,  109,  per  Ld.  EUcnborough  ; 
Middleton  v.  Melton,  10  B.  &  G.  817,  327,  per  Parke,  J.  ;  Regma  v.  Worth,  4  Q.  B. 
187,  per  Ld.  Denman  ;  2  Smith's  Lead.  Gas.  198,  n.,  and  cases  there  cited  ;  S})argo 
V.  Brown,  9  B.  &  C.  935.  The  interest  with  which  the  declarations  were  at  variance 
must  be  of  a  pecuniary  nature.  Davis  v.  Lloyd,  1  C.  &  K.  276.  The  apprehension  of 
possible  danger  of  a  prosecution  is  not  sufficient.  The  Sussex  Peenui^e  Case,  11  Clark 
&  Fin.  85.  In  Holladay  v.  Littlepage,  2  Munf.  816,  the  joint  declarations  of  a  de- 
ceased shipmaster  and  the  living  owner,  that  the  defendant's  passage-money  had  been 
paid  by  the  plaintiff,  were  held  admissible,  as  parts  of  the  res  gestas,  being  contempor- 
aneous with  the  time  of  sailinff.  This  case,  therefore,  is  not  opposed  to  the  others 
cited.  Neither  is  Sherman  v,  Crosby,  11  Johns.  70,  where  a  receipt  of  payment  of  a 
judgment  recovered  by  a  third  person  against  the  defendant  was  held  admissible  in  an 
action  for  the  money  so  paid,  by  the  party  paying  it,  he  having  had  authority  to  ad- 
just the  demand,  and  the  receipt  being  a  documentary  fact  in  the  adjustment ;  thoueh 
the  attorney  who  signed  the  receipt  was  not  produced,  nor  proved  to  be  dead.  In 
auditing  the  accounts  of  guardiana,  administrators,  &c.,the  course  is,  to  admit  receipts, 
as  vrifTM/oae  sufficient  vouchers.  Shearman  v.  Akins,  4  Pick.  283  ;  Nicholls  v.  Weob, 
8  Wheat  826  ;  Welsh  v.  Barrett,  15  Mass.  880  ;  Wilbur  v.  Selden,  6  Cowen,  162  ; 
Farmers'  Bank  v,  Whitehill,  16  S.  &  R.  89,  90  ;  Stokes  v.  Stokes,  6  Martin,  v.  s.  351. 

(a)  Percival  v,  Nanson,  21  L.  J.  n.  s.  sioner.     Papendick  v.  Bridgwater,  6  £.  & 

Ex.    1.      Cf.    Stephen,    Digest   of   Evi-  6.  166 ;  Stephen,  ubi  sup.    The  pecuniary 

dence,  art.  28.     A  statement  made  by  a  amount  of  interest  in  the  declarant  is  im- 

declarant  holding  a  HmUed  interest  in  any  material  of  the  question  of  the  admissi- 

property,  and  opposed  to  such  interest,  is  bility  of  the  declaration.   Oirett  v,  Corser, 

onlv  admissible  as  against  thoee  who  claim  21  Beav.  52. 
under  him,  and  not  as  against  the  rever* 
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than  any  which  would  probably  be  experienced  from  ita  adini»- 
Bion.^  (a) 

§  149.  Must  be  against  interest.  In  some  cases,  the  courts 
seem  to  have  admitted  this  evidence,  without  requiring  ftoof  of 
adverse  tnterest  in  the  declarant;  while  in  others  stress  is  laid  on 
the  fact,  that  such  interest  had  already  appeared,  aliunde^  in  the 
course  of  the  trial.  In  one  case  it  was  argued,  upon  the  authori- 
ties cited,  that  it  was  not  material  that  the  declarant  ever  had  any 
actual  interest,  contrary  to  his  declaration ;  but  this  position  was 
not  sustained  by  the  court.^  In  many  other  cases,  where  the  evi- 
dence consisted  of  entries  in  books  of  account  and  the  like,  they 
seem  to  have  been  clearly  admissible  as  entries  made  in  the  or- 
dinary  course  of  business  or  duty,  or  parts  of  the  res  gestce^  and 
therefore  as  original  and  not  secondary  evidence ;  though  the  fact 
that  they  were  made  against  the  interest  of  the  person  making 
them  was  also  adverted  to.^  But  in  regard  to  declarations  in 
general,  not  being  entries  or  acts  of  the  last*mentioned  character, 
and  which  are  admissible  only  on  the  ground  of  having  been  made 
contrary  to  the  interest  of  the  declarant,  the  weight  of  authority, 
as  well  as  the  principle  of  the  exception  we  are  considering,  seem 
plainly  to  require  that  such  adverse  interest  should  appear,  either 
in  the  nature  of  the  case  or  from  extraneous  proof .^  And  it  seems 
not  to  be  sufficient,  that,  in  one  or  more  points  of  view,  a  declara- 
tion may  be  against  interest,  if  it  appears,  upon  the  whole,  that 


1  PhiL  &  Am.  on  EvicL  807,  808  ;  1  PhiL  End.  298,  294  ;  Grosley  on  Erid.  221. 

^  Barker  v.  Ray,  2  Russ.  88,  67,  68,  cases  cited  in  note  ;  Id.  p.  76.  Upon  this  point 
Eldon,  Lord  Cliancellor,  said  :  **  The  cases  satisfy  me,  that  evidence  is  admissible 
of  declarations  made  by  persons  who  have  a  competent  Icnowledge  of  the  subject  to 
which  such  declarations  refer,  and  where  their  interest  is  concerned ;  and  the  only 
doubt  I  have  entertained  was  as  to  the  position  that  you  are  to  receive  evidence  of 
declarations  where  there  is  no  interest  At  a  certain  period  of  my  professional  life,  I 
should  have  said  that  this  doctrine  was  onite  new  to  me.  I  do  not  mean  to  say  more 
than  that  I  still  doubt  concerning  it.  When  I  have  occasion  to  express  my  opinion 
JudiciaUy  upon  it,  I  will  do  so  ;  but  I  desire  not  to  be  considered  as  bound  by  that, 
as  a  rule  of  evidence."  The  objection  arising  from  the  rejection  of  such  evidence  in 
t^e  case  was  disposed  of  in  another  manner. 

'It  has  been  questioned,  whether  there  is  any  difference  in  the  principle  of  admissi- 
bility between  a  written  entiy  and  an  oral  declaration  of  an  agent  concerning  his  hav- 
ing received  money  for  his  principal.  See  supra,  §  118,  n.  ;  Fursdon  v.  Clogg,  10 
M.  &  W.  572  ;  m/ra,  §  152,  n. 

^  Higham  v.  Ridgway,  10  East,  109  ;  Warren  v,  Greenville,  2  Str.  1129,  expounded 
by  Lord  Mansfield,  in  2  Burr.  1071,  1072  ;  Gleadow  v,  Atkin,  8  Tyrwh.  802,  808 ;  1 
C.  &  M.  428,  424  ;  Short  v.  Lee,  2  Jac.  k  W.  489  ;  Marks  v.  Lahee,  8  Bing.  N.  C. 
408,  420,  per  Parke,  J. ;  Barker  v.  Ray,  2  Russ.  68,  76 ;  supra,  §  147,  and  cases  in 
notes. 

(a)  Bird  v.  Hueston,  10  Ohio  St  418. 
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the  interest  of  the  declarant  would  be  rather  promoted  than 
impaired  by  the  declaration.^ 

§  150.  SntriM  In  booka  of  Aoooimt«  Though  the  exception  we 
are  now  considering  is,  as  we  have  just  seen,  extended  to  decla- 
rations of  any  kind,  yet  it  is  much  more  frequently  exemplified 
in  documentary  evidence,  and  particularly  in  entries  in  books  of 
account.  Where  these  are  books  of  collectors  of  taxes,  stewards, 
bailiffs,  or  receivers,  subject  to  the  inspection  of  others,  and  in 
which  the  first  entry  ia  generally  of  money  received,  charging 
the  party  making  it,  they  are,  doubtless,  within  the  principle  of 
the  exception.^  (a)  But  it  has  been  extended  still  farther,  to 
include  entries  in  private  books  also,  though  retained  within  the 
custody  of  their  owners :  their  liability  to  be  produced  on  notice, 
in  trials,  being  deemed  sufficient  security  against  fraud ;  and  the 
entry  not  being  admissible,  unless  it  charges  the  party  making  it 
with  the  receipt  of  money  on  account  of  a  third  person,  or 
acknowledges  the  payment  of  money  due  to  himself ;  in  either  of 
which  cases  it  would  be  evidence  against  him,  and  therefore  is 
considered  as  sufficiently  against  his  interest  to  bring  it  within 
this  exception.^  The  entry  of  a  mere  memorandum  of  an  agree- 
ment is  not  sufficient.    Thus,  where  the  settlement  of  a  pauper 

1  PhO.  &  Am.  on  E?id.  820 ;  1  PhiL  EvicL  805,  806 ;  Short  «.  Lee,  2  Jac.  It  W. 
464. 

*  Barry  v.  Bebbingtoii,  4  T.  R.  614  ;  Goas  v.  Watlmgton,  8  Brod.  &  Bing.  182  ; 
Middleton  v.  Melton,  10  R  &  0.  817 ;  Stead  v.  Heaton,  4  T.  R.  669  ;  Short  v.  Lee, 
2  Jac  k  W.  464  ;  Whitnaah  v.  Geoige,  8  B.  &  C.  666  ;  Dean,  &c  of  Ely  v.  Caldecott, 
7  Bins.  488 ;  Harks  v.  Lahee,  8  Bing.  N.  C.  408  ;  Wynne  v.  Tyrwhitt,  4  B.  &  Aid. 
876 ;  De  Rutzen  v.  Farr,  4  Ad.  &  £1.  58 ;  2  Smith's  Lead.  Gas.  198,  n.;  Plaxton  v. 
Bare,  10  R  &  C.  17,  19 ;  Doe  v.  Cartwright^  By.  It  H  62.  An  entxy  by  a  steward  in 
his  books,  in  his  own  favor,  unconnected  with  other  entries  against  him,  is  held  not 
admiaaible  to  prove  the  facts  stated  in  such  entry.  Knight  v.  Marquees  of  ^yaterford, 
4  Y.  &  C.  284.  But  where  the  entry  j^oes  to  show  a  gei^ral  faalanoe  in  his  own  faror, 
it  has  been  ruled  not  to  affect  the  admissibility  of  a  particular  entry  chaiging  himself. 
Williams  v.  Geares,  8  C.  &  P.  592.  (h)  And  see  Musgrave  t;.  Emerson,  16  Law  Jour. 
Q.  a  174. 

»  Warren  v,  Groenyille,  2  Str.  1029  ;  8.  o.  2  Burr,  1071, 1072  ;  Higham  «.  Ridgway, 
10  East,  109  ;  Middleton  o.  Melton,  10  B.  k  G.  817.  In  those  States  of  the  Union  in 
which  the  original  entries  of  the  party,  in  his  own  aooount-books,  may  be  evidence  for 
him,  and  where,  therefore,  a  false  entry  may  sometimes  amount  to  the  crime  of  forgery, 
there  is  much  stronger  reason  for  admitting  the  entries  in  evidence  against  third  per- 
sons.   See  also  Houe  v.  Coryton,  4  Taunt  560. 

(a\  An  ancient  book,  ke^  among  the  bran  order  in  fkvor  of  the  oollector  for  a 

records  of  a  town,  purporting  to  be  the  discount  of  a.  particular  individual's  taxes 

**  Selectmen's  book  of  accounts  with  the  was  held  to  be  evidence  of  the  abatement 
treasury  of  the  town,"  is  admissible  in  evi*  .  of  the  tax  of  such  individusL    Boston  v. 

dence  of  the  facts  therein  stated ;  and,  Weymouth,  4  Gush.  (Mass. )  588. 
the  seleetmen  being  at  the  same  time  as*         (b)  Eowe  v,  BnntoB»  8  M.  ft  R.  268. 
»fB,  an  entry  in  such  book  of  a  credit 
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was  attempted  to  be  proved  hj  showing  a  contract  of  hiring  and 
service,  the  books  of  his  deceased  master,  containing  minutes  of 
his  contracts  with  his  servants,  entered  at  the  time  of  contracting 
with  them,  and  of  subsequent  payments  of  their  wages,  were 
held  inadmissible;  for  the  entries  were  not  made  against  the 
writer's  interest,  for  he  would  not  be  liable  imless  the  service 
were  performed,  nor  were  they  made  in  the  course  of  his  duty  or 
employment.! 

§  151.  Admissible,  though  the  entry  itself  is  the  only  evidence  of 
the  charge.  Where  the  entry  is  itself  the  only  evidence  of  the 
charge^  of  which  it  shows  the  subsequent  liquidation,  its  admis- 
sion has  been  strongly  opposed,  on  the  ground,  that,  taken 
together,  it  is  no  longer  a  declaration  of  the  party  against  his 
interest,  and  may  be  a  declaration  ultimately  in  his  own  favor. 
This  point  was  raised  in  the  cases  of  Higham  v.  Bidgway^  where 
an  entry  was  simply  marked  as  paid  in  the  margin ;  and  of  Bowe 
V.  Brenton^  which  was  a  debtor  and  creditor  account,  in  a  toller's 
books,  of  the  money  received  for  tolls,  and  paid  over.  But  in 
neither  of  these  cases  was  the  objection  sustained.  In  the  former, 
indeed,  there  was  evidence  aliunde,  that  the  service  charged  had 
been  performed;  but  Lord  Ellenborough,  though  he  afterwards 
adverted  to  this  fact,  as  a  corroborating  circumstance,  first  laid 
down  the  general  doctrine  that  "  the  evidence  was  properly  ad- 
mitted, upon  the  broad  principle  on  which  receivers'  books  have 
been  admitted."  But  in  the  latter  case  there  was  no  such  proof ; 
and  Lord  Tenterden  observed,  that  almost  all  the  accounts  which 
were  produced  were  accounts  on  both  sides,  and  that  the  objec- 
tion would  go  to  the  very  root  of  that  sort  of  evidence.  Upon 
these  authorities,  the  admissibility  of  such  entries  may  perhaps  be 
considered  as  established.*  And  it  is  observable,  in  corroboration 
of  their  admissibility,  that  in  most,  if  not  all,  of  the  cases,  they 
appear  to  have  been  made  in  the  ordinary  course  of  business  or 
of  duty,  and  therefore  were  parts  of  the  res  gestce?  (a) 

1  Begina  v.  Worth,  4  Q.  B.  182. 

s  Higham  v,  Ridgway,  10  East,  109  ;  Bowe  v.  Brenton,  S  Man.  &  B.  267  ;  2 
Smith's  Lead.  Gas.  196,  n.  In  Williams  v.  Geaves,  8  G.  &  P.  592,  the  entries  in  a 
deceased  steward's  account  were  admitted,  thongh  the  balance  of  the  account  was  in 
his  favor.  See  also  Doe  v.  Tyler,  4  M.  &  P.  877,  there  cited.  Doe  v.  Wittcomb^  15 
Jut.  778. 

*  In  Doe  «.  Yowles,  1  Moo.  &  B.  261,  the  eyidence  offered  was  merelj  a  trades- 

(a)  The  rule  seems  now  settled  that  a  interest  of  the  person  who  makes  it,  if  part 
declaration  may  be  against  the  pecuniary     of  it  charges  hmi  with  a  liability,  though 
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§  152.  Matters  not  agaiiuit  interMt  It  has  also  been  questioned, 
whether  the  entry  is  to  be  receiyed  in  evidence  of  matters  which, 
though  forming  part  of  the  declarationy  were  not  in  themselves 
against  the  interest  of  the  declarant.  This  objection  goes  not 
only  to  collateral  and  independent  facts,  but  to  the  class  of  entries 
mentioned  in  the  preceding  section ;  and  would  seem  to  be  OTcr- 
ruled  by  those  decisions.  But  the  point  was  solemnly  argued  in 
a  later  case,  where  it  was  adjudged  that  though,  if  the  point 
were  now  for  the  first  time  to  be  decided,  it  would  seem  more 
reasonable  to  hold  that  the  memorandum  of  a  receipt  of  payment 
was  admissible  only  to  the  extent  of  proving  that  a  payment  had 
been  made,  and  the  account  on  wliich  it  had  been  made,  giving 
it  the  effect  only  of  verbal  proof  of  the  same  payment ;  yet,  that 
the  authorities  had  gone  beyond  that  limit,  and  the  entry  of  a 
payment  against  the  interest  of  the  party  making  it  had  been 
held  to  have  the  effect  of  proving  the  truth  of  other  statements 
contained  in  the  same  entry,  and  connected  with  it.  (a)  Accord- 
ingly, in  that  case,  where  three  persons  made  a  joint  and  several 
promissory  note,  and  a  partial  payment  was  made  by  one  which 
was  indorsed  upon  the  note  in  these  terms,  "  Received  of  W.  D. 
the  sum  of  i6280,on  account  of  the  within  note,  the  £800  "  (which 
was  the  amount  of  the  note)  ^'  having  been  originally  advanced  to 
U.  JST.,"  for  which  payment  an  action  was  brought  by  the  party 
paying,  as  surety,  against  E.  H.,  as  the  principal  debtor;  it  was 

man's  biU,  receipted  in  fall ;  which  was  properly  rejected  by  Littledale,  J.,  as  it  had 
not  the  merit  of  an  original  entry  :  for,  though  the  receipt  of  payment  was  against  the 
party's  interest,  yet  the  main  fact  to  be  established  was  tne  performance  of  the  services 
charged  in  the  bill,  the  appearance  of  which  denoted  that  better  evidence  existed,  in 
the  original  entry  in  the  tradesman's  book.  The  same  objection,  indeed,  was  taken 
here,  by  the  learned  counsel  for  the  defendant,  as  in  the  cases  of  Higham  v.  Ridgway, 
and  of  Rowe  v.  Brenton  ;  namely,  that  the  proof,  as  to  interest,  was  on  both  sides, 
and  nentralized  itself :  bat  the  objection  was  not  particalarly  noticed  by  Littledale,  J., 
before  whom  it  was  tried ;  though  the  same  learned  jud^  afterwara  intimated  his 
opinion,  by  obeerviuff,  in  reply  to  an  objection  similar  in  pnnciple,  in  Rowe  v.  Brenton, 
that  *'  a  man  is  not  likely  to  chai^  himself^  for  the  purpose  of  getting  a  dischai^e." 

other  ^rts  of  the  book  or  document  in  Yowles,  1   M.  &  Rob.  261,  but  neither 

which  it  occurs  may  diachaxjge  him  from  would  pirobably  be  foUowed  now  in  £ng- 

such  liability  in  whole  or  in  part,  and  land.     Taylor,  Eyidence,  §  610.    See  also 

though  there  may  be  no  proof  other  than  ti0ia,  §  152. 

the  statement  itself  either  of  such  lia-         (a)  But  statements  not  referred  to  in 

biUty  or  of  its  discharge  in  whole  or  in  or  necessary  to  explain  such  declarations, 

Eirt.    Reg.  V.  Heyford,  note  to  Higham  v.  are  not  admissible   merely   because  they 

idgway,   2  Smith'^a  L.  C.  838,  7th  ed.  were  made  at  the  same  time  or  recorded  in 

Stephen,  Digest  of  Evidence,  art.  28.    In  the  same  place.   Livingston  v.  Amoux,  56 

Doe  V.  Burton,  9  C.  &  P.  254,  Mr.  Baron  N.  Y.  507. 
Gomey  seems  to  have  followed  Doe  v. 
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held,  upon  the  authority  of  ERgham  v.  Bidgway^  and  of  Doe  y% 
Rohion^  that  the  iudorsement,  the  creditor  being  dead,  was  ad- 
missible in  evidence  of  the  whole  statement  contained  in  it ;  and, 
consequently,  that  it  was  prima  facie  proof,  not  only  of  the  pay- 
ment of  the  money,  but  of  the  person  who  was  the  principal  debtor, 
for  whose  account  it  was  paid ;  leaving  its  effect  to  be  determined 
by  the  jury.^ 

§  158.  Competanpy  of  doolarant.  In  order  to  render  declara' 
tione  against  interest  admissible,  it  is  not  necessary  that  the  deelor 
rant  should  have  been  competent^  if  living,  to  testify  to  the  facts 
contained  in  the  declaration ;  the  evidence  being  admitted  on  the 
broad  ground,  that  the  declaration  was  against  the  interest  of  the 
party  making  it,  in  the  nature  of  a  confession,  and,  on  that  account, 
so  probably  true  as  to  justify  its  reception.'  For  the  same  reason, 
it  does  not  seem  necessary  that  the  fact  should  have  been  stated 
on  the  personal  knowledge  of  the  declarant.'  Neither  is  it  ma> 
terial  whether  the  same  fact  is  or  is  not  provable  by  other  witr 
nesses  who  are  still  living.^   Whether  their  testimony,  if  produced, 

1  Davies  v.  Humphim,  6  M.  &  W.  153,  166.  See  also  Stead  v.  Heaton,  4  T.  R. 
669  ;  Roe  v.  Rawlings,  7  East,  279 ;  Marks  v.  Lahee,  8  Binff.  N.  G.  408.  The  case  of 
Chambeia  «.  Bernasconi,  1  Cr.  &  Jer.  451,  1  Tyrwh.  385,  which  may  seem  opposed  to 
these  decisions,  turned  on  a  different  principle.  That  case  inyoWed  the  efiect  of  an 
nnder-sherifi's  return,  and  the  extent  of  the  circumstances  which  the  sheriff's  return 
ought  to  include,  and  as  to  which  it  would  be  conclusive  evidence.  It  seems  to  have 
been  considered,  that  the  return  could  properly  narrate  only  those  things  which  it  was 
the  officer^s  duty  to  do  ;  and,  therefore,  though  evidence  of  the  &ct  oi  the  arrest,  it 
was  held  to  be  no  evidence  of  the  place  where  the  arrest  was  made,  though  this  was 
stated  in  the  return.  The  learned  counsel  also  endeavored  to  maintain  the  admissibility 
of  the  under-sheriff's  return,  in  proof  of  the  place  of  arrest,  as  a  written  declaration 
hy  a  deceased  person  of  a  &ct  against  his  interest ;  but  the  oourt  held,  that  it  did  not 
belong  to  that  class  of  cases.  1  Tyrwh.  833,  per  Bayley,  B.  Afterwards,  this  judg- 
ment was  affirmed  in  the  Exchequer  Chamber,  4  TyrwL  581 ;  1  Cr.  M.  &  R.  847,  868 ; 
the  oourt  being  "all  of  opinion,  that  whatever  effect  may  be  due  to  an  entry,  made  in 
the  course  of  any  office,  reporting  fiicts  necessary  to  tlie  perfonnance  of  a  du^,  the 
statement  of  other  circumstances,  however  naturally  they  may  be  thoudbt  to  find  a 
place  in  the  narrative,  is  no  proof  of  those  cirenmstanoee."  See  also  Thompson  v. 
Stevens,  2  Nott  &  McC.  498  ;  Sherman  v.  Crosby,  11  Johns.  70.  Whether  a  verbal 
declaration  of  a  deceased  agent  or  officer,  made  while  he  was  paying  over  money  to  his 
principal  or  superior,  end  designating  the  person  from  whom  he  received  a  particular 
sum  entered  by  him  in  his  books,  is  admissible  in  evidence  against  that  person,  qtuare  ; 
and  see  Fursdon  v.  Cioggf  10  M.  &  W.  572.  The  true  distinction,  more  recently  taken, 
is  this,  —  iJiat  where  the  entrv  is  admitted  as  being  against  the  interest  of  the  partf 
maldng  it,  it  carries  with  it  the  whole  statement ;  but  that,  where  it  was  made  merely 
in  the  course  of  a  man's  duty,  it  does  not  go  beyond  the  matters  which  it  was  his  du^ 
to  enter.  Percival  «.  Nanson,  7  Eng.  Law  &  £q.  588,  per  PoUock,  C.  B. ;  8.  0.  7 
Exch.  1. 

s  Doe  V.  Bobson,  16  East,  82 ;  Short  v,  Lee,  2  Jac  ft  W.  464,  489 ;  Gleadow  «. 
Atkin,  1  Cr.  &  M.  410  ;  Middleton  «.  Melton,  10  B.  &  C.  817,  826  ;  Bosworth  «.  Crot- 
chet, Ph.  &  Am.  on  Evid.  848,  n. 

•  Crease  «.  Barrett,  1  Cr.  M.  &  R.  919. 

*  Middleton  v.  Melton,  10  B.  ft  G.  827,  per  Paike^  J. ;  Banr  «.  Bebbington,  4  T. 
B.514. 
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■ 

might  be  more  satisfaotory,  or  its  non-production,  if  attainable, 
might  go  to  diminish  the  weight  of  the  declarations,  are  considerar 
tions  for  the  jury,  and  do  not  affect  the  rule  of  law. 

§  154.  BntriM  by  agents,  stewardA,  fta  But  where  the  evidence 
consists  of  entries  made  by  persons  acting  for  others,  in  the 
capacity  of  i^ento,  itewardsj  or  reeeiverij  some  proof  of  such 
agency  is  generally  required  previous  to  their  admission.  The 
handwriting,  after  thirty  years,  need  not  be  proved.  ^  (a)  In  regard 
to  the  proof  of  official  character,  a  distinction  has  been  taken 
between  public  and  private  offices,  to  the  effect  that,  where  the 
office  is  public  and  must  exist,  it  may  always  be  presumed  that  a 
person  who  acts  in  it  has  been  regularly  appointed ;  but  that, 
where  it  is  merely  private,  some  preliminary  evidence  must  be 
adduced  of  the  existence  of  the  office,  and  of  the  appointment  of 
the  agent  or  incumbent.^  Where  the  entry,  by  an  agent,  charges 
himself  in  the  first  instance,  that  fact  has  been  deemed  sufficient 
proof  of  his  agency ;  ^  but  where  it  was  made  by  one  styling  him- 
self clerk  to  a  steward,  that  alone  was  considered  not  sufficient 
to  prove  the  receipt,  by  either  of  them,  of  the  money  therein 
mentioned.^  Yet,  where  ancient  books  contain  strong  internal 
evidence  of  their  actually  being  receivers'  or  agents'  books,  they 
may,  on  that  ground  alone,  be  submitted  to  the  jury.^  Upon  the 
general  question,  how  far  mere  antiquity  in  the  entry  will  avail 
as  preliminary  proof  of  the  character  of  the  declarant  or  party 
making  the  entry,  and  how  far  the  circumstances  which  are  neces- 
sary to  make  a  document  evidence  must  be  proved  aliunde^  and 
cannot  be  gathered  from  the  document  itself,  the  law  does  not 
seem  perfectly  settled.^    But  where  the  transaction  is  ancient,  and 

1  Wynne  v,  Tyrwhltt,  4  B.  A  Aid.  876. 

«  Short  V.  Lee,  2  Jac.  &  W.  464,  468.  •  Doe  r.  Stacey,  6  C.  *  P.  189. 

4  De  Ratzen  v.  Fsrr,  4  Ad.  &  £L  58.    And  see  Doe  v.  Wittcomb,  15  Jar.  778. 

*  Doe  9.  Lord  Geo.  Thynne,  10  East,  206,  210. 

*  In  one  caae,  where  the  point  in  iune  was  the  existenoe  of  a  coatom  for  the  excln* 
sion  of  foreign  cordwainers  from  a  certain  town,  an  entry  in  the  corporation  booka, 
signed  by  one  acknowledging  himself  not  a  freeman,  or  free  of  the  corporation,  and 
promising  to  pay  a  fine  asses^  on  him  for  breach  of  the  cnstom  ;  and  another  entry, 
signed  by  two  others,  stating  that  they  had  distrained  and  appraised  nine  paira  d 
shoes  from  another  person,  for  a  similar  offence,  —  were  seyerally  held  inadmissible, 
without  previonsly  offering  some  evidence  to  show  by  whom  the  entries  were  sab* 
scribed,  and  in  what  situation  the  several  parties  actaaUy  stood ;  although  the  latest  of 
the  entries  was  more  than  a  hundred  years  old.  Davies  v,  Moi^gan,  1  Gr.  k  Jer.  587,  590» 
598,  per  Ld.  Lyndhunt,  G.  B.    In  another  case,  which  was  a  bill  for  tithes,  against 

(a)   Though  not  in   the   declarant's     ized  or  adopted  by  him ;  otherwise  not. 
handwriting,  they  are  adndKible  if  author-    Baron  de  Bntsen  v.  Farr,  4  A.  &  £.  58. 
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the  document  charging  the  party  with  the  receipt  of  money  is 
apparently  genuine  and  fair,  and  comes  from  the  proper  reposi- 
tory, it  seems  admissible,  upon  the  general  principles  already  dis- 
cussed in  treating  of  this  exception.^  (a) 

§  155.  Books  of  deoeasad  reotor.  There  is  another  class  of 
entries  admissible  in  evidence  which  sometimes  has  been  regarded 
as  anomalous,  and  at  others  has  been  deemed  to  fall  within  the 
principle  of  the  present  exception  to  the  general  rule ;  namely, 
the  private  books  of  a  deceased  rector  or  vicar ^  or  of  an  ecclesias- 
tical corporation  aggregate,  containing  entries  of  the  receipt  of 
ecclesiastical  dues,  when  admitted  in  favor  of  their  successors,  or 
■of  parties  claiming  the  same  interest  as  the  maker  of  the  entries. 
Sir  Thomas  Plumer,  in  a  case  before  bim,^  said :  ^^  It  is  admitted, 
that  the  entries  of  a  rector  or  vicar  are  evidence  for  or  against 
his  successors.  It  is  too  late  to  argue  upon  that  rule,  or  upon 
what  gave  rise  to  it;  whether  it  was  the  curstis  Scaccarii,  the 
protection  of  the  clergy,  or  the  peculiar  nature  of  property  in 
tithes.  It  is  now  the  settled  law  of  the  land.  It  is  n^ot  to  be  pre- 
sumed  that  a  person^  having  a  temporary  interest  only^  will  insert 
a  falsehood  in  his  book  from  which  he  can  derive  no  advantage. 
Lord  Kenyon  has  said,  that  the  rule  is  an  exception ;  and  it  is  so : 
for  no  other  proprietor  can  make  evidence  for  those  who  claim 
under  him,  or  for  those  who  claim  in  the  same  right  and  stand  in 
the  same  predicament.  But  it  has  been  the  settled  law,  as  to 
tithes,  as  far  back  as  our  research  can  reach.  We  must,  there- 
fore, set  out  from  this  as  a  datum ;  and  we  must  not  make  com- 
parisons between  this  and  other  corporations.  No  corporation 
sole,  except  a  rector  or  vicar,  can  make  evidence  for  his  successor." 
But  the  strong  presumption  that  a  person,  having  a  temporary 
interest  only,  will  not  insert  in  his  books  a  falsehood,  from  which 
he  can  derive  no  advantage,  which  evidently  and  justly  had  so 
much  weight  in  the  mind  of  that  learned  judge,  would  seem  to 

which  a  modna  was  aUeged  in  defence,  a  receipt  of  more  than  fifty  jean  old  was  offered, 
to  prove  a  money  payment  therein  mentionea  to  have  been  reoeiyed  for  a  prescription 
rent  in  lieu  of  titnes ;  but  it  was  held  inadmissible,  without  also  showing  who  the 
parties  were,  and  in  what  character  they  stood.  Manby  v.  Curtis,  1  Price,  225  per 
Thompson,  C.  B.,  Graham,  B.,  and  Richards,  B. ;  Wood,  B.,  distentienU, 

1  See  PhiL  &  Am.  on  Evid.  831,  n.  (2) ;  1  Phil.  Evid.  816,  n.  (6),  and  cases  there 
dted ;  Fenwick  v.  Bead,  6  Madd.  8,  per  Sir  J.  Leach,  Vioe-Ch.  ;  Bertie  v,  Beaumont, 
2  Price,  807  ;  Bishop  of  Meath  v.  Marquess  of  Winchester,  8  Bing.  N.  C.  188,  208. 

*  Short  V.  Lee,  2  Jac.  &  W.  477,  478. 

(a)  Doe  V.  Michael,  24  Eng.  L.  &  Eq.  180  ;  16  Q.  E  820. 
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bring  these  books  within  the  principle  on  which  entries  made, 
either  in  the  course  of  duty  or  against  interest,  are  admitted. 
And  it  has  been  accordingly  remarked,  by  a  writer  of  the  first 
authority  in  this  branch  of  the  law,  that  after  it  has  been  deter- 
mined that  evidence  may  be  admitted  of  receipts  of  payment, 
entered  in  private  books  by  persons  who  are  neither  obliged  to 
keep  such  books  nor  to  account  to  others  for  the  money  received, 
it  does  not  seem  any  infringement  of  principle  to  admit  these 
books  of  rectors  and  vicars.  For  the  entries  cannot  be  used  by 
those  who  made  them;  and  there  is  no  legal  privity  between 
them  and  their  successors.  The  strong  leaning,  on  their  part,  in 
favor  of  the  church,  is  nothing  more,  in  legal  consideration,  than 
the  leaning  of  every  declarant  in  favor  of  his  own  interest,  affect- 
ing the  weight  of  the  evidence,  but  not  its  admissibility.  General 
observations  have  occasionally  been  made  respecting  these  books, 
which  may  seem  to  authorize  the  admission  of  any  kind  of  state* 
ment  contained  in  them.  But  such  books  are  not  admissible, 
except  where  the  entries  contain  receipts  of  money  or  ecclesias- 
tical dues,  or  are  otherwise  apparently  prejudical  to  the  interests 
of  the  makers,  in  the  manner  in  which  entries  are  so  considered 
in  analogous  cases.^  And  proof  will  be  required,  as  in  other 
cases,  that  the  writer  had  authority  to  receive  the  money  stated, 
and  is  actually  dead ;  and  that  the  document  came  out  of  the 
proper  custody.* 

I  Phil  k  Am.  on  End.  822,  828,  and  caaes  in  n.  (2)  and  (8) ;  1  PhiL  Eyid.  808» 
n.  (1),  (2) ;  Ward  «.  Pomfret,  6  Sim.  475. 

>  Gresley  on  EWd.  228,  224  ;  Carrington  v.  Jonea,  2  Sim.  k  Sta.  186,  140  ;  Perigal 
V.  Nicholaon,  1  Wightw,  68. 
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CHAPTER   IX. 


OF  DYING  DECLABATIONS. 


§  156.  Dying  deolanitloiui.  A  fourth  exceptian  to  ilie  rule,  re* 
jecting  hearsay  evidence,  is  allowed  in  the  case  of  dying  deelaratians. 
The  general  principle  on  which  this  species  of  evidence  is  admit- 
ted, was  stated  by  Lord  Chief  Baron  Eyre  to  be  this, — that  they 
are  declarations  made  in  extremity,  when  the  party  is  at  the  point 
of  death,  and  when  every  hope  of  this  world  is  gone ;  when  every 
motive  to  falsehood  is  silenced,  and  the  mind  is  induced,  by  the 
most  powerful  considerations,  to  speak  the  truth.  A  situation 
so  solemn  and  so  awful  is  considered  by  the  law  as  creating  an 
obligation  equal  to  that  which  is  imposed  by  a  positive  oath  in  a 
court  of  justice.^  It  was  at  one  time  held,  by  respectable  authori- 
ties, that  this  general  principle  warranted  the  admission  of  dying 
declarations  in  all  cases,  civil  and  criminal ;  but  it  is  now  well 
settled  that  they  are  admissible,  as  such,  only  in  cases  of  homi- 
cide, ^^  where  the  death  of  the  deceased  is  the  subject  of  the 
charge,  (a)  and  the  circumstances  of  the  death  are  the  subject  of 

1  Bex  9.  Woodcock,  2  Leach's  Cr.  Cas.  259,  567  ;  DmrnmODd's  Cue,  1  Leach's  Cr. 
Cas.  878.  The  role  of  the  Roman  civil  law  was  the  same.  *'  Mortl  prozimtmi,  sire 
moribnndTim,  Don  pnesamendnm  est  mentiri,  nee  esse  immemorem  Mlutis  etenm ; 
licet  non  pnesumatnr  semper  dicere  yeram.  Mascard.  De  Probat.  Concl.  1080.  In 
the  earliest  reported  case  on  this  subject,  the  evidence  was  admitted  without  objection, 
and  apparently  on  this  general  ground.  Rex  v.  Reason,  6  State  Tr.  195,  201. 
The  rule  of  the  common  law,  under  which  this  evidence  is  admitted,  is  held  not  to  be 
repealed  by,  nor  inconsistent  with,  those  express  provisions  of  constitutional  law^  which 
secure  to  the  person  accused  of  a  crime  the  right  to  be  confronted  with  the  witnesses 
against  him.  Anthony  v.  State,  1  Meigs,  265 ;  Woodsides  v.  State,  2  How.  (Miss.) 
655.  {b) 


(a)  Crookham  «.  State,  5  W.  Ya.  510. 
But  where  bv  statute  certain  crimes  are 
expressly  declared  to  be  murder  or  man- 
slaughter if  they  result  fatally,  for  in* 
stance,  nrocuring  an  abortion  which  kills 
the  motner,  the  declaration  is  admissible 
at  the  trial  of  an  indictment  for  such  a 
crime.    State  v.  Dickinson,  41  Wis.  299. 

But  in  no  other  criminal  case  will 
such  declarations  be  admitted  (Reg.  v. 
Hind,  8  Cox,  C.  G.  800  ;  State  v.  Harper, 
85  Ohio  St.  78 ;  Jdhnson  v.  State,  50  Ala. 


456 ;  People  v.  Davis,  56  N.  Y.  95  ;  State 
V,  Bohan,  15  Kan.  407) ;  nor  in  civil  cases. 
Daily  v.  N.  Y.  &  N.  H.  R.  R.,  82  Conn. 
856  ;  Waldele  v.  N.  Y.  Cent  R.  R.,  19 
Hun  (N.  Y. ),  69 ;  Friedman  «,  Railway  Co., 
7  Pbila.  Rep.  208  ;  Wooten  v.  Wilkins,  89 
Gfa  228 

(b)  Com.  V.  Carey,  12  Cush.  (Mass.) 
246 ;  Brown  v.  Com.,  78  Pa.  St.  821  ;  Rob- 
bins  V.  State,  8  Ohio  St  181 ;  State  v,  Dick- 
inson, 41  Wis.  299 ;  Campbell  v.  State, 
11  Oa.  858. 


^ 

¥ 


CHAP.   IX.]  DYING  DECLABATIONS.  209 

the  dying  declarations."  ^  (a)  The  reasons  for  thus  restricting  it 
may  be,  that  the  credit  is  not  in  all  cases  due  to  the  declarations  of 
a  dying  person :  for  his  body  may  hare  sarviyed  the  powers  of  his 
mind ;  or  his  recollection,  if  his  senses  are  not  impaired,  may  not 
be  perfect ;  or,  for  the  sake  of  ease,  and  to  be  rid  of  the  impor- 
tunity and  annoyance  of  those  around  him,  he  may  say,  or  seem 
to  say,  whatever  they  may  choose  to  suggest^  These,  or  the  like 
considerations,  haye  been  regarded  as  counterbalancing  the  force 
of  the  general  principle  above  stated ;  leaving  this  exception  to 
stand  only  upon  the  ground  of  the  public  necessity  of  preserving 

1  Rex  V.  Mead,  2  B.  &  C.  605.  In  this  case  the  prisoner  had  been  convicted  of  per^ 
jniy  and  moved  for  a  new  trial,  because  convicted  against  the  weight  of  evidence  ;  after 
which  he  diot  the  prosecutor.  Upon  showing  cause  against  the  rul^  the  counsel  for 
the  prosecution  oflfered  the  dying  declarations  of  the  prosecutor  relative  to  the  fact  of 
ijury  ;  but  the  evidence  was  a(\judged  inadmissible.  The  same  point  was  ruled  by 
lyley,  J.,  in  Rex  v.  Hutchinson,  who  was  indicted  for  administering  poison  to  a  woman 
r^^nt,  but  not  quick  with  child,  in  order  to  procure  abortion.  2  B.  &  0.  608,  n« 
Jhis  doctrine  was  weU  considered  and  approved  in  Wilson  v.  Boerem,  15  Johns.  286. 
In  Rex  V.  Llo^d,  4  C.  &  P.  233,  such  declarations  were  rejected  on  a  trial  for  robbery. 
Upon  an  indictment  for  the  murder  of  A,  by  poison,  which  was  also  taken  by  B, 
who  died  in  consequence,  it  was  held  that  the  dving  declarations  of  B  were  admissi- 
ble, (6)  though  the  prisoner  was  not  indicted  for  murdering  her,  Rex  v.  Baker,  2 
H.  ^  Rob.  58. 

*  Jackson  v,  Kniffen,  2  Johns.  81,  85,  per  Livingston,  J. 

(a)  People  v.  Knapp,  26  Mich.  118;  ballet,  and  the  declarations  of  one  admitted 
West  V.  State,  7  Tex.  App.  150 ;  Lister  v.  on  a  trial  for  the  death  of  the  other.  Rex 
State,  1  Tex.  App.  739  ;  Walker  v.  State,  v.  Baker  was  cited  here  also  with  approval. 
52  Ala.  192  ;  State  v.  Shelton,  2  Jones  (N.  In  Brown  v.  Com.,  78  Peun.  St  821,  how- 
C.),  Law,  860.  Declarations  as  to  orevious  ever,  Rex  v.  Baker  and  State  v,  Terrell  were 
relations  of  enmity  between  the  aeceased  criticised  by  the  Court,  though  they  con- 
and  his  assailant  were  held  not  admissible  sidered  them  different  firom  the  case  at  bar. 
in  Hackett  v.  People,  54  Barb.  870,  but  in  The  facts  in  that  case  were  that  A.,  for 
Wrif^ht  V.  State,  41  Tex.  246,  they  wera  whosemurder  the  prisonerwas  indicted,  was 
admitted  upon  the  question  of  malice.  So,  found  dead  some  800  yards  from  his  house, 
too,  if  the  expressions  used  are  too  vague  in  which  his  wife  was  found  at  the  same 
and  indefinite  to  be  le^gal  evidence,  they  are  time  unconscious  and  badly  beaten.  She 
inadmissible,  as  "it  is  hard  to  die  by  the  recovered  sufficiently  to  make  certain  dec- 
hand  of  another  and  leave  one's  family."  larations  relative  to  the  death  of  her  hus- 
Crookham  v.  State,  5  W.  Va.  510 ;  post,  band,  implicating  the  prisoner.  These  were 
1 159.  offered  at  the  trial  and  admitted,  but  on  ap- 

(6)  The  case  of  Rex  v.  Baker,  which  is  peal  the  full  court  reversed  the  judgment, 
stated  in  note  (1),  is  called  by  Mr.  Stephen         The  fact  that  the  declarant  and  the 

*'  a  curious  case  "  {Steph.  Diff.  Evid.  note  person  for  whose  death  the  prisoner  is  on 

XVII.),  and  it  has  Deen  the  subject  of  much  trial  were  both  killed  at  the  same  time, 

comment  in  later  cases.     The  ground  on  or  in  the  same  brawl,  has  been  held  several 

which  the  declarations  were  admitted  by  times,  insufficient  to  admit  such  declara- 

Coltman,  J.,  was  that  the  two  deaths  by  tions.    State  v.  Westfall,  49  Iowa,  328 ; 

the  same  poisoning  were  all  one  transac-  Krebs  v.  State,  8  Tex.  App.  848  ;  State  v. 

tion.     It  nas  been  followed  in  State  «.  Bohan,  15  Kan.  407  (disapproving  State 

Terrell,  12  Rich.  (S.  C.)  821,  a  case  where  p,  Terrell,  and  State  v.  Wilson).     Probably 

the  facts  singularly  resembled  those  in  Rex  if  the  two  deaths  are  identical  in  time  and 

V,  Baker,  and  in  which  Rex  v.  Baker  is  cited  place,  and  are  caused  by  the  same  weapon 

with  approval  by  the  Court,  and  also  in  or  missile  or  means,  tne  declarations  of 

State  V,  Wilson,  23  La.  An.  559,  in  which  either  victim  would  be  held  admissible  on 

case,  two  person^  were  killed  by  the  same  a  trial  for  the  death  of  the  other. 
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the  liyes  of  the  community  by  bringing  manslayers  to  justice,  (a) 
For  it  often  happens,  that  there  is  no  third  person  present  to  be 
an  eye-witness  to  the  fact ;  and  the  usual  witness  in  other  cases 
of  felony,  namely,  the  party  injured,  is  himself  destroyed.^  But, 
in  thus  restricting  the  evidence  of  dying  declarations  to  cases  of 
trial  for  homicide  of  the  declarant,  it  should  be  observed  that 
this  applies  only  to  declarations  offered  on  the  sole  ground  that 
they  were  made  in  extremis  ;  for  where  they  constitute  part  of  the 
reB  gestcB,  or  come  within  the  exception  of  declarations  against 
interest,  or  the  like,  they  are  admissible  as  in  other  cases,  irre- 
spective of  the  fact  that  the  declarant  was  under  apprehension  of 
death.2  (6) 

§  157.  Ohronnds  of  admiBsion.  The  persons  whose  declarations 
are  thus  admitted  are  considered  as  standing  in  the  same  situa- 
tion as  if  they  were  sworn ;  the  danger  of  impending  death  being 
equivalent  to  the  sanction  of  an  oath.  It  follows,  therefore,  that 
where  the  declarant,  if  living,  would  have  been  incompetent  to 
testify,  by  reason  of  infamy,  or  the  like,  his  dying  declarations 

1  1  East,  P.  C.  868. 

2  Supra,  §§  102,  108,  109,  110,  147,  148,  149.  To  some  of  these  clasRes  may  hb 
referred  the  cases  of  Wright  v.  Littler,  S  Burr.  1244  ;  Aveson  v,  Ld.  Kinnaird,  6  East, 
188  ;  and  some  others.  It  was  once  thought  that  itiB  dying  declarations  of  the  sub- 
scribing witness  to  a  forged  instrument  were  admissible  to  impeach  it ;  but  such  evi- 
dence 18  now  rejected,  for  the  reasons  already  stated.  Supra,  §  126.  See  Stobart  v. 
Dryden,  1  M.  &  W.  616,  627.  In  Begina  «.  Megson  ei  al.,  9  C.  ft  P.  418,  420,  the 
prisoners  were  tried  on  indictments,  — one  for  the  murder  of  Ann  Stewart,  and  the 
other  for  a  rape  upon  her.  In  the  former  case,  her  declarations  were  rejected,  because 
not  made  in  extremis;  and  in  the  latter  so  much  of  them  as  showed  that  a  dreadful 
outrage  had  been  perpetrated  upon  her  was  received  as  part  of  the  outrage  itself,  being, 
in  contemplation  of  law,  contemporaneous ;  but  so  much  as  related  to  the  identity  of 
the  perpetrators  was  rejected.    See  also  Begina  «.  Hewett,  1  Car.  k  Marshm.  634. 

(a)  It  Ib  not  received,  says  Judge  Red-  tbere  will  be  no  other  equallv  satisfactory 
field,  upon  any  other  ground  than  that  of  proof  of  the  same  facts.  This  presump- 
necessity,  in  order  to  prevent  murder  going  tion,  and  the  consequent  probabUity  of 
unpunished.  What  is  said  in  the  boolu  the  crime  going  unpunished,  is  unques- 
about  the  situation  of  the  declarant,  he  tionably  the  chief  ^und  of  this  exception 
being  virtually  under  the  most  solemn  in  the  law  of  evidence.  And  the  great 
sanction  to  speak  the  truth,  is  far  from  reason  why  it  could  not  be  received  gen- 
presenting  the  true  ground  of  the  admis-  erally,  as  evidence  in  all  cases  where  the 
sion  ;  for,  if  that  were  all  that  is  requisite  facts  involved  should  thereafter  come  in 
to  render  the  declarations  evidence,  the  question,  seems  to  be  that  it  wants  one  of 
apprehension  of  death  should  have  the  tne  most  important  and  indispensable  ele* 
same  effect,  since  it  would  place  the  de-  ments  of  testimony,  that  of  an  opportunity 
clarant  under  the  same  restraint  as  if  the  for  cross-examination  by  the  party  against 
apprehension  were  founded  in  fact.  But  whom  it  is  offered, 
both  must  concur,  both  the  fact  and  the  (6)  Insurance  Co.  «.  Mosley,  8  WalL 
apprehension  of  being  in  extremis.  And,  897  ;  Brownell  v.  Pacific  R.  K.  Co.,  47 
although  it  is  not  indispensable  that  there  Mo.  289  ;  State  r.  Shelton,  2  Jones  (N.  C,\ 
should  be  no  other  evidence  of  the  same  Law,  860  ;  State  «.  Peace,  1  Id.  261 ; 
facts,  the  rule  is  no  doubt  based  upon  the  Oliver  v,  State^  17  Ala.  687. 
presumption  that  in  the  minority  of  cases 
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are  inadmissible.^  And,  as  an  o^th  derives  the  value  of  its  sanc- 
tion from  the  religious  sense  of  the  party's  accountability  to  his 
Maker,  and  the  deep  impression  that  he  is  soon  to  render  to  Him 
tlie  final  accoimt,  wherever  it  appears  that  the  declarant  was 
incapable  of  this  religious  sense  of  accountability,  whether  from 
infidelity,  imbecility  of  miud,  or  tender  age,  the  declarations  are 
alike  inadmissible.^  (a)  On  the  other  hand,  as  the  testimony  of 
an  accomplice  is  admissible  against  his  fellows,  the  dying  declara- 
tions of  a  particepB  criminis  in  an  act  which  resulted  in  his  own 
death  are  admissible  against  one  indicted  for  the  same  mur- 
der.«  (6) 

§  158.  Must  be  made  under  a  aense  of  Impending  death.  It  is 
essential  to  the  admissibility  of  these  declarations,  and  is  a  pre- 
liminary fact,  to  be  proved  by  the  party  offering  them  in  evidence, 
that  they  were  made  under  a  sense  of  impending  death;  but  it  is 
not  necessary  that  they  should  be  stated,  at  the  time,  to  be  so 
made.  It  is  enough,  if  it  satisfactorily  appears,  in  any  mode, 
that  they  were  made  under  that  sanction ;  whether  it  be  directly 
proved  by  the  express  language  of  the  declarant,  or  be  inferred 
from  Ids  evident  danger,  or  the  opinions  of  the  medical  or  other 
attendants,  stated  to  him,  or  from  his  conduct,  or  other  circum- 
stances of  the  case,  all  of  which  are  resorted  to,  in  order  to  ascer- 
tain the  state  of  the  declarant's  mind.^    The  length  of  time  which 

^  R«x  V.  Drummond,  I  Leach's  Cr.  Cas.  878. 

s  Rex  V.  Pike,  3  C.  &  P.  698  ;  Beg.  v.  Perkins,  9  C.  &  P.  895 ;  2  Mood.  Cr.  G. 
135  ;  2  Russell  on  Crimes,  688. 

*  Tinckler's  Case,  1  East,  P.  C.  854. 

^  Rex  V.  Woodcock,  2  Leach's  Cr.  Cas.  567  ;  John's  Case,  1  East,  P.  C.  357,  858 ; 
Rex  V,  Bonner,  6  C.  &  P.  886 ;  Rex  v.  Van  ButcheU,  3  Id.  631  ;  Rex  v.  Mosley,  1 
Moody's  Cr.  Cas.  97  ;  Rex  v, .  Spilsbniy,  7  C.  &  P.  187,  i)er  Coleridge,  J.  ;  Reg.  «. 
Perkins,   2  Mood.   Cr.  Cas.  135 ;  Montgomery  v.  State,   11  Ohio,   424  ;  Dunn  K 

(a)  The  learned  author's  statement  of  ceivlng  his  dving  declarations,  if  other- 

the  rule  of  law  on  this  point  must  he  wise  admissible,  but  it  may  still  be  urged 

modified  by  the  fact  that  the  law  of  the  to  the  jury  as  affecting  his  credibility, 

competency  of  witnesses  has  been  larcely  People  ».  Chin  Mook  Sow,  51  Cal.  597  ; 

changed.    The  common-law  niles  exclud-  People  v,  Sanford,  43  Cal.  29  ;  State  v. 

ing  witnesses  for  infamy  or  infidelity  are  no  Elliott,  45  Iowa,  486  ;  State  v.  Ah  Lee, 

longer  in  force  in  the  majority  of  the  8  Greg.  214  ;  Goodall  v.  State,   1  Greg. 

States.   Post,  §§  868-370,   372-378,   379.  333.    But  it  is  still  a  question  how  much 

Now  by  statute  in  most  of  them  these  religious  belief  is  necessary  to  render  the 

are  made  objections  to  the  credibility  of  witness  sufficiently  aware  of  the  nature  of 

the  witness,  before  the  jury,  and  not  to  an  oath  to  make  it  binding  on  him,  and 

his   competency,   and    therefore,   as   the  therefore  to  make  his   testimony  legaL 

declarations  in  question  are  received  where  Post,  §  368,  notes, 

the  declarant  might  have  testified  him-  (fi)  State  v.  Thomason,  1  Jones  (N.  GLX 

sel^  the  objection  that  he  was  infamous  Law,  274 ;  post,  %  469. 
or  an  infidel  is  no  longer  a  bar  to  re- 
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elapsed  between  the  declaration  and  the  death  of  the  declarant 
furnishes  no  rule  for  the  admission  or  rejection  of  the  evidence ; 
though,  in  the  absence  of  better  testimony,  it  maj  serve  as  one 
of  the  exponents  of  the  deceased's  belief,  that  his  dissolution  was 
or  was  not  impending.  It  is  the  impression  of  almost  immediate 
dissolution,  and  not  the  rapid  succession  of  death,  in  point  of  fact, 
that  renders  the  testimony  admissible.^  (a)  Therefore,  where  it 
appears  that  the  deceased,  at  the  time  of  the  declaration,  had  any 
expectation  or  hope  of  recovery,  howerer  slight  it  may  have  been, 
and  though  death  actually  ensued  in  an  hour  afterwards,  the  dec- 
laration is  inadmissible.^    On  the  other  hand,  a  belief  that  he  will 

State,  2  Ark.  229  ;  Commonwealth  v.  M'Pike^  8  Cnsk  181 ;  Ueg,  v.  Mooney,  6  Cos, 
C.  C.  818. 

^  In  Woodcock's  Case,  2  Leach's  Cr.  Cas.  563,  the  declarations  were  made  forty- 
eight  hoars  before  death  ;  in  Tinckler's  Case,  1  East,  P.  C.  854,  some  of  them  were 
made  ten  days  before  death  ;  and  in  Rex  v.  Mosley,  1  Mood.  Cr.  Cas.  97,  they  were 
made  eleven  days  before  death ;  and  were  all  received.  In  this  last  instance,  it 
appeared  that  the  surgeon  did  not  think  the  case  hopeless,  and  told  the  patient  so ; 
bat  that  the  patient  thought  otherwise.  See  also  Regina  v,  Howell,  1  Denis.  Cr. 
Cas.  1.  In  Rex  v,  Bonner,  6  C.  &  P.  886,  they  were  made  three  days  before  death. 
And  see  Smith  v.  State,  9  Humph.  9  ;  Loffan  v.  State,  Id.  24. 

s  So  ruled  in  Welbom's  Case,  1  East,  P.  C.  858,  859  ;  Rex  v.  Christie,  2  Ross,  on 
Crimes,  685  ;  Rex  v.  Haywaixl,  6  C.  &  P.  157,  160  ;  Rex  «.  Crockett^  4  C.  &  P.  544  ; 
Rex  9.  Fagent,  7  C.  &  P.  288. 


(a)  Peoples.  McLanghlin,  44  Cal.  485  ; 
People  V.  Ah  Dat,  49  Id.  652 ;  Starkey 
V,  People,  17  IlL  17  ;  Scott  v.  People,  68 
Id.  508  ;  Kehoe  «.  Com.,  85  Pa.  St.  127  ; 
Com.  V.  Britton,  1  Leg.  Oaz.  Rep. 
513;  Jackson  v.  Com.  19  Gratt  (Va.) 
656  ;  Swisher  v.  Com.,  26  Id.  963  ;  Com. 
V.  Roberts,  108  Mass.  296  ;  State  v.  Bkck- 
bum,  80  N.  C.  474  ;  State  v.  McEvoy,  9 
,  S.  C.  208  ;  State  v.  McCanon,  51  Mo.  160  ; 
Johnson  v.  State,  47  Ala.  9  ;  May  «. 
State,  55  Ak.  89 ;  State  «.  Danie(  81 
La.  An.  91 ;  Roberts  v.  State,  5  Tex.  Ap. 
14L 

There  have  been  great  variations  in  the 
length  of  time  which  may  elapse  after  the 
deckration  is  made  before  the  death  occurs, 
but  in  all  those  cases  in  which  the  pros- 
pect at  the  time  of  the  utterance  was  of 
8)>eedy  death*  the  declaration  has  been  ad- 
mitted. Thus  in  Swisher's  Case,  26  Gratt. 
968,  ten  days,  and  in  Com.  «.  Haney,  127 
Mass.  455,  four  days,  and  in  Kehoe  i/.  Com., 
85  Pa.  St  127i  two  days  elapsed,  and  the 
declaration  was  admitted,  while  in  Ex 
parte  Nettles,  58  Ala.  268,  death  ensued 
only  six  dajrs  after,  but  the  declarant  had 
not  given  up  all  hope,  and  the  declaration 
was  rejected.  The  language  of  the  declar- 
ant must  be  incompatible  with  the  exist- 


ence of  hope  of  recorery.  So  when  he 
said,  "Yes,  who  knows  but  I  may  get 
well"  (Jackson  v.  Com.,  19  Gratt.  656), 
or,  "  If  I  die,  1  hope  to  meet  you  in 
heaven  ;  good-by"  (State  v.  Medlicott, 
9  Kan.  257),  or  even,  *'  I  have  no  hope  at 
present "  (R.  v.  Jenkins,  L.  R.  1  Cr.  Ca. 
K.  187),  the  declaration  was  rejected.  The 
words  which  show  such  lack  of  hope  may 
be  uttered  after  the  declaration,  if  they 
are  such  as  to  show  that  at  the  time  of 
the  declaration  hope  was  gone.  State  «. 
Spencer,  80  La.  An.  Pt.  L  362 ;  SUte  «. 
Peace,  1  Jones  (N.  C),  Law,  251.  So  his 
declaration  is  admissible  if  made  while 
hope  lingers,  but  it  is  afterwards  ratified  by 
him  when  hope  is  gone  (Reg.  v.  Steele,  12 
Cox,  C.  C.  168),  or  if  made  when  the 
declarant  is  wiUiout  hope,  but  afterwards 
he  is  encouraged  and  regains  confidence. 
State  V.  Tilghman,  11  Ired.  (N.  C.)  Law, 
518  ;  Swisher  v.  Com.,  26  Gratt  (Va.)  963. 
If  the  wounded  man  is  encouraged  by  the 
doctor  not  to  think  his  case  is  hopeless, 
and  gives  no  indication  that  he  dissents 
from  this  opinion,  therR  is  not  sufficient 
evidence  that  he  has  given  up  hope,  to 
admit  his  declarations.  People  v.  Robin- 
son, 2  Park.  C.  R.  235  ;  ExparU  Kettles, 
58  Ala.  268. 
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not  recover  is  not  in  itself  sufficient,  unless  there  be  also  the  pros- 
pect of  ^^  almost  immediate  dissolution.'^  ^ 

§  159.  Only  a«  to  what  deoeasad  might  hava  taatlfied  to.  The 
declarations  of  the  deceased  are  admissible  only  to  those  things  to 
which  he  would  have  been  competent  to  testify  if  sworn  in  the  cause. 
They  must,  therefore,  in  general,  speak  to  facts  only,  and  not  to 
mere  matters  of  opinion ;  and  must  be  confined  to  what  is  rele- 
yant  to  the  issue,  (a)  But  the  right  to  offer  them  in  evidence  is 
not  restricted  to  the  side  of  the  prosecutor :  they  are  equally  admis- 
sible in  favor  of  the  party  charged  with  the  death.^  It  is  not  neces- 
sary, however,  that  the  examination  of  the  deceased  should  be 
conducted  after  the  manner  of  interrogating  a  witness  in  the 
cause;  tliough  any  departure  from  this  mode  may  affect  the 
validiiy  and  credibility  of  the  declarations.    Therefore,  it  is  no 

1  Such  W88  the  langoage  of  HoUock,  B.,  in  Rex  r.  Van  Butchell,  8  G.  &  P.  629, 
681.  See  ace.  Woodcock's  Case,  2  Leach's  Or.  Cas.  567,  per  Ld.  C.  B.  Eyre ;  Bex  r. 
Bonner,  6  C.  &  P.  886  ;  Commonwealth  «.  Kinff,  2  Virg.  Gas.  78 ;  Commonwealth  v. 
Gibson,  Id.  Ill  ;  Commonwealth  v,  Vasa,  8  Leigh,  786  ;  State  v.  Poll,  1  Hawks, 
442  ;  Regina  v.  Perkins,  9  C.  &  P.  895 ;  8.  o.  2  Mood.  Cr.  Cas.  185 ;  Rex  v,  Ashton, 
2  Lewin's  Cr.  Cas.  147. 

s  Rex  «.  Scaife,  1  Moo.  &  Rob.  551 ;  8.  a  2  Lewin's  Cr.  Cas.  150. 


(a)  Therefore,  any  statements  which 
would  have  been  objectionable  as  rf^  inter 
alios,  or  hearsay,  if  the  declarant  had  been 
on  the  stand,  are  inadmissible.  So,  where 
C,  b(nnff  poisoned,  declared  that  the  cup 
was  handed  to  her  by  B.,  who  said,  when 
handing  it  to  her,  it  was  given  her  by  A., 
the  declaration  was  held  inadmissible  at 
the  trial  of  A.  for  poisoning  C.  Johnson 
9.  State,  17  Ala.  618. 

Opinions  are,  as  stated  in  the  text,  in- 
admissible. Where  A  was  shot  at  night 
throuffh  an  opening  in  his  house,  and  said, 
"  B.  Slot  me,  though  I  did  not  see  him," 
this  was  held  to  be  a  statement  of  an  opin- 
ion of  A's,  and  was  rejected.  State  v.  W  il- 
liams,  67  N.  C.  12.  But  it  is  not  opinion 
to  state  that  the  killing  was  done  *'  with« 
out  provocation  "  (Wroe  v.  State,  20  Ohio 
St.  460);  or,  "for  nothing"  (Roberts  v. 
State,  5  Tex.  Ap.  141),  and  it  is  therefore 
admissible.  And  wherever  an  opinion 
would  be  admissible  if  ^ven  by  tne  de- 
clarant on  the  stand,  it  is  admissible  in  a 
declaration,  as  in  regard  to  identity.  So 
where  A  said  at  firet  he  didn't  recognize 
his  assailant,  but  did  **as  soon  as  he  com- 
menced his  wanks,"  this  was  admitted. 
Brotherton  t^.  People,  75  N.  Y.  159.  If  the 
statements  are  too  indefinite,  or  not  rele- 
vant to  the  issue,  they  are  also  inadmissible. 


Scott  V,  People,  63  111.  508  ;  Lnby  «. 
Com.,  12  Busli  (Ky.),  1  ;  People  «.  01m- 
stead,  80  Mich.  481.  The  method  of  elicit- 
ing the  declaration  does  not  affect  its  ad- 
missibility. It  may  bo  made  in  answer  to 
questions  reduced  to  writing,  subscribe 
and  sworn  to  by  the  declarant.  Com.  «. 
Haney,  127  Mass.  455  ;  State  v.  Martin, 
80  Wis.  216.  The  oath,  however,  gives 
it  no  additional  force.  Com.  v.  Haney, 
supra;  State  v.  Frazier,  1  Honst  (Del.) 
C.  Ca.  176.  The  witness  by  whom  it  is 
proved  need  only  be  able  to  give  the  sub- 
stance of  the  declaration,  not  its  exact 
words.  Roberts  v.  State,  5  Tex.  App. 
141 ;  post,  §  165,  notes ;  Starke  v.  People, 
17111.  17.  Bnt  it  must  be  complete  as 
to  the  points  it  undertakes  to  state,  not 
fragmentary.  State  ».  Patterson,  45  Vt. 
808  ;  McLean  v.  State,  16  Ala.  672  ;  post 
§  218  ;  People  v.  Chin  Mook  Sow,  51  CaL 
597.  If  evidence  is  put  in  by  the  other 
side  to  rebut  the  declaration,  it  may  be 
supported  by  other  corroborative  declara- 
tions, even,  it  seems  if  they  were  not 
made  in  fear  of  immediate  death.  State 
V,  Thoroason,  1  Jones  (N.  C.),  Law,  274 ; 
State  V.  Blackburn,  80  N.  C  474.  Contra, 
Wroe  V.  State,  20  Ohio  St.  460.  The  dec- 
laration itself  may  be  used  by  either  side  ; 
People  0.  Kuapp.  26  Mich.  112. 
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objection  to  their  admissibility  that  they  were  made  in  answer  to 
leading  questions,  or  obtained  by  pressing  and  earnest  solicita- 
tion.^ But  whatever  the  statement  may  be,  it  must  be  complete 
in  itself ;  for,  if  the  declarations  appear  to  have  been  intended  by 
the  dying  man  to  be  connected  with  and  qualified  by  other  state- 
ments, which  he  is  prevented  by  any  cause  from  making,  they  will 
not  be  received.^ 

§  160.  AdmlMlbUity  qnestion  for  the  judge.  The  circumstances 
under  which  the  declarations  were  made  are  to  be  shown  to  the 
judge  ;  it  being  his  province,  and  not  that  of  the  jury,  to  deter- 
mine whether  they  are  admissible,  (a)  In  Woodcock's  Case,  the 
whole  subject  seems  to  have  been  left  to  the  jury,  under  the  direc- 
tion of  the  court,  as  a  mixed  question  of  law  and  fact ;  but  subse- 
quently it  has  always  been  held  a  question  exclusively  for  the 
consideration  of  the  court,  being  placed  on  the  same  ground  with 
the  preliminary  proof  of  documents,  and  of  the  competency  of 
witnesses,  which  is  always  addressed  to  the  court.^  But,  after  the 
evidence  is  admitted,  its  credibility  is  entirely  within  the  province 
of  the  jury,  who,  of  course,  are  at  liberty  to  weigh  all  the  circum- 
stances under  which  the  declarations  were  made,  including  those 


1  Rex  V.  Fagent,  7  C.  &  P.  238 ;  Commonwealth  v.  Yass,  3  Leigh,  786 ;  Bex  v. 
Reason  et  al,,  1  Stra.  499 ;  Rex  v.  Woodcock,  2  I^each's  Cr.  Cas.  563. 

^  Commonwealth  v,  Vaas,  3  Leigh,  787. 

*  Said,  per  Ld.  Ellenhorough,  in  Rex  v.  Hucka,  1  Stark.  521,  523,  to  have  heen  so 
resolved  by  all  the  judges,  in  a  case  proposed  to  them.  Welboni's  Case,  1  East,  P.  C. 
360  ;  John's  Case,  Id.  358  ;  Rex  v.  Van  Butchell,  8  C.  &  P.  629  ;  Rex  v.  Bonner,  6 
C.  &  P.  386  ;  Rex  v.  Spilsbury,  7  C.  &  P.  187,  190  ;  State  v.  PoU,  1  Hawks,  444 ; 
Commonwealth  v,  Murray,  2  Ashm.  41  ;  Commonwealth  v.  Williams,  Id.  69  ;  Hiirs 
Case,  2  Gratt  594  ;.  McDaniel  v.  State,  8  Sm.  &  M.  401.  Where  the  dying  depo- 
nent declared  that  t^e  statement  was  "as  ni^h  right  as  "he  could  recollect,*'  it  was  held 
admissible.     State  v,  Feigoson,  2  Hill  (S.  c!),  619. 


(a)  In   the    majority  of  the    United  (Del.  )C.  Cas.  176.    In  Georgia,  however, 

States,  the  rule  in  the  text  is  adopted.   It  is  the  question  whether  the  statement  was 

considered  good  practice  to  have  the  wit-  made  under  fear  of  death  is  left   to  the 

nesses  examined  bythe  Court  out  of  hearing  jury  on  the  whole  evidence.    Jackson  v, 

of  the  jury,  thus  avoiding  any  bias  which  State,   56  Ga.  235  ;  Dumas  v.  State,  62 

might  be'produced  in  their  minds  by  the  Ga.  58.     Whether  the  judge  will  hear  evi. 

statements,  and  which  might  be  difficult  to  dence   in  rebuttal  is  not  dear.      It  has 

remove.  This  was  done  in  Swisher  v.  Com.  been  held  in  Delaware  that  he  would  not ; 

26  Gratt.  (Va.)  963.     Cf.  Bull's  Case,  14  that  the    evidence  was  admissible  when 

Id.  613.     lu  Johnson  v.  State,  47  Ala.  9,  the  State  has  made  a  prima  faiee   case, 

the  evidence  was  heard  by  the  judge  in  the  State  v,  Cornish,  5  Harr.  (Del. )  502  ;  State 

presence  of  the  jury,  who  were  cautioned  v.  Frazier,  1  Houst.  (Del.)  Cr.  Cas.  176. 

not  to  regard  it  in  forming  their  verdict.  When  it  is  before  the  jury,  however,  no 

But  the  admissibility  is    generally  con*  direction  by  the  judge  as  to  its  force  is 

ceded  to  be  for  the  Court.    Kehoe  v.  Com.,  allowed.    State  i;.  McCanon,  51  Mo.  160. 
85  Pa.  St  127  ;  State  v.  Fiader,  1  Houst. 


CHAP.   IX.]  DTINO  DECLAAATIONS.  215 

already  proved  to  the  jndge,  and  to  give  the  testimonj  only  such 
credit  as,  upon  the  whole,  they  may  thmk  it  deseryes.^ 

§  161.  Declarations  in  writing.  If  the  statement  of  the  deceased 
was  committed  to  writing  and  9igned  by  him,  at  the  time  it  was 
made,  it  has  been  held  essential  that  the  writing  should  be  pro- 
duced, if  existing;  and  that  neither  a  copy,  nor  parol  evidence 
of  the  declarations,  could  be  admitted  to  supply  the  omission.^  (a) 
But  where  the  declarations  had  been  repeated  at  different  times, 
at  one  of  which  they  were  made  under  oath,  and  informally  re- 
duced  to  writing  by  a  witness,  and  at  the  others  they  were  not, 
it  was  held  that  the  latter  might  be  proved  by  parol,  if  the  other 
could  not  be  produced.^  If  the  deposition  of  the  deceased  has 
been  taken  under  any  of  the  statutes  on  that  subject,  and  is  inad- 
missible, as  such,  for  want  of  compliance  with  some  of  the  legal 
formalities,  it  seems  it  may  still  be  treated  as  a  dying  declara- 
tion, if  made  in  extremis.^ 

§  161  a.  Snbstanoe  only  required.  It  has  been  held  that  the  8ulh 
stance  of  the  declarations  may  be  ^ven  in  evidence,  if  the  witness 

1  2  Stark.  Evid.  263  ;  Phil,  k  Am.  on  Evid.  304  ;  Ross  v.  Gould,  5  Greenl.  204 ; 
Vass's  Case,  8  I^eigh,  794.  See  also  the  remarks  of  Mr.  Evans,  2  Poth.  on  Oblig.  256 
(294),  App.  No.  16,  who  thinks  that  the  jury  should  be  directed,  previous  to  consider- 
ing the  effect  of  the  evidence,  to  determine  :  1st,  Whether  the  deceased  was  really  in 
such  circumstances,  or  used  such  expressions,  from  which  the  apprehension  in  question 
was  inferred  ;  2d,  Whetlier  the  inference  deduced  from  such  circumstances  or  expres- 
sions is  correct ;  3d,  Wliether  the  deceased  did  make  the  declarations  alleged  against 
the  accused  ;  and  4th,  Whether  those  declarations  are  to  be  admitted,  as  sincere  and 
accurate.     Trant's  Case,  McXally's  Evid.  385. 

«  Rex  V.  Gay.  7  C.  &  P.  230  ;  Trowter's  Case,  P.  8  Geo.  T.  B.  R.  12  Vin.  Abr.  118, 
119  ;  I.each  v.  Simpson  et  al.,  1  Law  &  £q.  58  ;  5  M.  &  W.  809  ;  7  Dowl.  P.  C.  518 ; 
8.  c.  8  Jur.  654. 

•  Rex  V.  Reason  et  al.,  1  Str.  499,  500. 

«  Rex  V.  Woodcock,  2  Leach,  Gr.  Cas.  563 ;  Rex  v.  Oallaghan,  MoNaUVs  Evid. 
885. 

(a)  This  rale  does  not  seem  aniversally  in  the  form  of  a  deposition.  The  declara« 
adopted.  In  State  «.  Patterson,  45  Vt.  tion  was  not  read  over  to  the  decla^t, 
308,  the  Court  say  the  loss  of  the  writing  nor  si^ed  by  him,  and  was  held  in- 
makes  no  difference  in  the  admissibility  of  admissible.  In  State  v.  Sullivan,  51 
ihe  evidence,  and  it  is  only  a  case  of  com-  Iowa,  142,  it  is  said  that  if  a  writing  is 
parative  reliability  of  statements  in  writing  signed  by  the  declarant  or  read  to  and 
and  oral  ones  from  memory.  In  Com.  v.  assented  to  by  him,  it  must  be  produced, 
Haney,  127  Mass.  455,  the  Court  says :  but  if  it  is  a  mere  memorandum,  made 
"They  (i.  e,  the  words  of  the  declaration)  by  witness,  it  need  not  be.  Cf.  State  «. 
may  be  testified  to  by  any  witness  who  Tweeday,  ll  Iowa,  850.  If  several  state- 
heard  and  remembers  them  ;  the  written  ments  are  made,  one  in  writing  and  others 
statement  was  a  contemporary  memoran-  not,  parol  evidence  may  undoubtedly  be 
dum  of  what  was  said,  and  the  witness  had  given  of  those  not  in  writing.  Krebs  v, 
a  right  to  refer  to  it  for  the  purpose  of  State,  8  Tex.  App.  1  ;  State  v.  Cameron, 
refreshing  his  memory."  But  in  Stafe  v.  2  Chand.  (Wis.)  172;  People  v.  Glenn, 
Fiaunberg,  40  Iowa,  555,  the  declaration  10  CaL  82 ;  Collier  v.  State,  20  Ark.  86. 
was  taken  down  by  a  justice  of  the  |)eace 
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is  not  able  to  state  the  precise  language  used.^  And  we  have 
already  seen  that  it  is  no  objection  to  their  admissibility,  that  they 
were  obtained  in  answer  to  questions  asked  by  the  by-standers, 
nor  that  the  questions  themselves  were  leading  questions;  and 
that,  if  it  appear  that  the  declarations  were  intended  by  the  dying 
person  to  be  connected  with  and  qualified  by  other  statements, 
material  to  the  completeness  of  the  narrative,  and  that  this  was 
prevented  by  interruption  or  death,  so  that  the  narrative  was  left 
incomplete  and  partial,  the  evidence  is  inadmissible.' 

§  161  b.  Deolaratioiui  by  aig^m.  The  testimony  here  spoken  of 
may  be  given  as  well  by  «t^n«  as  by  words.  Thus,  where  one, 
being  at  the  point  of  death  and  conscious  of  her  situation,  but 
unable  to  articulate  by  reason  of  the  wounds  she  had  received, 
was  asked  to  say  whether  the  prisoner  was  the  person  who  had 
inflicted  the  wounds,  and,  if  so,  to  squeeze  the  hand  of  the  inter- 
rogator, and  she  thereupon  squeezed  his  hand,  it  was  held  that 
this  evidence  was  admissible  and  proper  for  the  consideration  of 
the  jury.*  (a) 

§  162.  Appraoiation  of  the  wei^t  of  suoh  daoUrations  as  evidence 
Though  these  declarations,  when  deliberately  made,  under  a  sol- 
emn and  religious  sense  of  impending  dissolution,  and  concerning 
circumstances,  in  respect  of  which  the  deceased  was  not  likely  to 
have  been  mistaken,  are  entitled  to  great  weight,  if  precisely  iden- 
tified, yet  it  is  always  to  be  recollected  that  the  accused  has  not 
the  power  of  eross-exafnination,  —  a  power  quite  as  essential  to  the 
eliciting  of  all  the  truth,  as  the  obligation  of  an  oath  can  be ;  and 

1  Montgomery  v.  State,  11  Ohio,  424 ;  Wazd  «.  State,  8  Blackf.  101.  And  acya 
tft/Vo,  §  166  ;  ante,  { 169. 

<  Yass's  Case,  8  Leigh,  786  ;  mwra,  $  159. 

•  Commonwealth  v.  Casey,  11  Cusk  417  ;  a.  c.  6  Monthly  Law  Rep.  p.  208. 


(a)  In  hia  opinion  Bhaw  C.  J.,  thus 
gtates  the  groanda  of  its  admissibility  : 
"  In  regard  to  the  matter  before  the  court, 
and  the  admissibility  of  the  si^^s  by  Mrs. 
Taylor,  in  reply  to  the  qnestions  put  to 
her,  it  is  to  be  observed  that  all  words  are 
agas ;  some  are  made  by  the  mouth,  and 
ouers  by  the  hands,  'f  here  was  a  ciyil 
case  tried  in  Berkshire  county,  where  a  suit 
was  brought  a^nst  a  railroad  company, 
and  the  question  was,  whether  a  female 
who  was  ran  oyer  suryiyed  the  accident  for 
any  length  of  time.  She  was  unable  to 
speak,  but  was  asked,  if  she  had  consci- 
ousness, to  press  their  hands,  and  the  tes- 


timony was  admitted.  If  the  ixgnrsd  party 
had  but  the  action  of  a  single  finger,  and 
with  that  finger  pointed  to  the  words 
"  yes  "  and  "  no,"  m  answer  to  questions, 
in  such  a  manner  as  to  render  it  probable 
that  she  understood,  and  was  at  the  same 
time  conscious  that  she  could  not  recoyer, 
then  it  is  admissible  eyidence.  It  is, 
therefore,  the  opinion  of  the  court,  that  the 
circumstancea  under  which  the  responses 
were  given  by  Mrs.  Taylor  to  the  questions 
which  were  put  her  warrant  that  the  evi- 
dence shall  be  admitted,  but  it  is  for  the 
Jury  to  iudge  of  its  credibility,  and  of  the 
effect  which  shall  be  given  to  it" 
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that  where  the  witness  has  not  a  deep  and  strong  sense  of  account- 
abilitj  to  his  Maker,  and  an  enlightened  conscience,  the  passion 
of  anger  and  feelings  of  revenge  may,  as  they  have  not  unfre* 
quently  been  found  to  do,  affect  the  truth  and  accuracy  of  his 
statements,  especially  as  the  salutary  and  restraining  fear  of  pun- 
ishment for  perjury  is  in  such  cases  withdrawn.  And  it  is  further 
to  be  considered,  that  the  particulars  of  the  yiolence  to  which 
the  deceased  has  spoken  were  in  general  likely  to  have  occurred 
under  circumstances  of  confusion  and  surprise,  calculated  to  pre- 
vent their  being  accurately  observed,  and  leading  both  to  mistakes 
as  to  the  identity  of  persons,  and  to  the  omission  of  facts  essen- 
tially important  to  the  completeness  and  truth  of  the  narrative.^ 

1  PhiL  k  Am.  on  Evid.  805,  806 ;  1  PhiL  Evid.  292 ;  2  Johns.  85,  86,  per  Living- 
ston, J.  See  also  Mr.  Evans's  observations  on  the  great  caution  to  be  obaerved  in  the  use 
of  this  kind  of  evidence,  in  2  Poth.  Obi.  255  (298) ;  2  Stark*  Evid.  268,  See  also  Bex 
«.  Ashton,  2  Lewin*s  Cr.  Cas.  147,  per  Alderson,  B. 
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CHAPTER  X. 

OF  THE  TBBTIMONT  OF  WITNESSES  SUBSEQUENTLY  DEAD,  ABSENT, 

OB  DISQUALIFIED. 

§  163.  Testimony  of  daoeasad  witneMas.  In  the  fifth  elan  of 
exceptions  to  the  rule  rejecting  hearsay  eyidence  maj  be  included 
the  testimony  of  deceased  witneeseSy  given  in  a  former  action^  ie- 
tween  the  same  parties;  though  this  might,  perhaps,  with  equal 
propriety,  be  considered  under  the  rule  itself.  This  testimony 
may  have  been  given  either  orally  in  court,  or  in  written  depo- 
sitions taken  out  of  court.  The  latter  will  be  more  particularly 
considered  hereafter,  among  the  instruments  of  eyidence.  But 
at  present  we  shall  state  some  principles  applicable  to  the  testi- 
mony, however  given.  The  chief  reasons  for  the  exclusion  of 
hearsay  evidence  are  the  want  of  the  sanction  of  an  oath,  and  of 
any  opportunity  to  cross-examine  the  witness.  But  where  the 
testimony  was  given  under  oath,  in  a  judicial  proceeding,  (a)  in 
which  the  adverse  litigant  was  a  party  (6)  and  where  he  had  the 
power  to  cross-examine,  and  was  legally  called  upon  so  to  do,  the 
great  and  ordinary  test  of  truth  being  no  longer  wanting,  the  tes- 
timony so  given  is  admitted,  after  the  decease  of  the  witness,  in 
any  subsequent  suit  between  the  same  parties.^  (c)  It  is  also  re- 
ceived, if  the  witness,  though  not  dead,  is  out  of  the  jurisdiction, 

1  Ball.  N.  P.  239,  242  ;  Major  of  Doncaster  v.  Day,  8  Taunt.  262  ;  Glass  v.  Beach, 
5  Vt.  172  ;  Lightner  v.  Wike,  4  S.  &  R.  203. 

(a)  The  proceedings  mnst  be  before  a  if  the  evidence  given  in  a  former  trial, 

Court  which  properly  has  jurisdiction  of  by  the  party  who  ia  deceased,  is  offered  in 

the  case  ;    but  mere  infonnalities  in  the  the  subsequent  trial,  the  other  jparty  must 

proceedings,  as  a  mistake  in  impanelling  also  be  allowed  to  testify.     Strickland  «. 

the  jury,  will  not  render  the  evidence  in-  Hudson,  56    Miss.    235  ;    McDonald   v. 

admissible  in  a  subsequent  suit.    State  v.  Allen,   8   Baxt.  (Tenn. )  446.    See  pott^ 

Johnson,  12  Nev.  121.  §§  329,  330,  et  aeq.,  and  notes. 

(p)  In  many  of  the  States  where  by  sta-  (c)  Beynolds  v.  United  States,  98  U. 

tute,  parties  to  a  suit  are  permitted  to  tes-  S.  155  ;    Kuch  v.  Rock  Island,  97  U.  S. 

tify  in  their  own  behalf,  an  exception  is  693 ;  Costigan  v.  Lunt,  127  Mass.   355  ; 

inserted  in  the  statute  which  provides  that  Yale  v.  Comstock,  112  Id.  267  ;  O'Brian 

when  one  party  is  dead,  or  otherwise  una-  v.  Com.,  6  Bush  (Ky.),  563  ;   Sullivan  v. 

ble  to  give  his  testimony,  the  testimony  of  State,  6  Tex.  App.  319. 
the  other  is  not  admiBsible.    In  such  caaesi 
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or  cannot  be  found  after  diligent  search,  or  is  insane,  or  sick,  and 
unable  to  testify,  or  has  been  summoned,  but  appears  to  have  been 
kept  away  by  the  adverse  party .^  (a)    But  testimony  thus  offered  is 

1  BuU.  N.  P.  289,  248 ;  1  Stark.  Evid.  264  ;  12  Vin.  Abr.  107,  A.  b.  81 ;  Godb. 
826  ;  Rex  v.  Eriswell,  8  T.  R.  707,  721,  per  Ld.  Kenyon.  As  to  the  effect  of  interest 
subsequently  acanired,  see  infra,  §  167.  Upon  the  question  whether  this  kind  of  evi- 
dence is  admissible  in  any  other  contingency  except  the  death  of  tl^e  witness,  there  is 
some  discrepancy  among  the  American  authorities.  It  has  been  refused  where  the  wit- 
ness had  subsequently  become  interested,  but  was  living  and  within  reach  (Chess  v. 
Chess,  17  S.  &  R.  409 ;  Irwin  v.  Reed,  4  Yeates,  512) ;  where  he  was  not  to  be  found 
within  the  jurisdiction,  but  was  repoi*ted  to  have  gone  to  an  adjoining  State  (Wilbur  v. 
Selden,  6  Cowen,  162) ;  where,  since  the  former  trial,  he  had  become  incompetent  by 
being  convicted  of  an  infamous  crime  (LeBaron  v.  Crombie,  14  Mass.  234)  ;  where, 
though  present,  he  had  forgotten  the  facts  to  which  he  had  formerly  testified  (Drayton 
V.  Wells,  1  Nott  &  McCord,  409)  ;  and  where  he  was  proved  to  have  left  the  State,  after 
beinff  summoned  to  attend  at  the  tlial.  Finn's  Case,  5  Rand.  701.  In  this  last  case  it 
was  held,  that  this  sort  of  testimony  was  not  admissible  in  any  criminal  case  whatever. 
In  the  cases  of  Le  Baron  v.  Crombie,  Wilbur  v.  Selden,  and  also  in  Crary  v.  Sprague,  12 
Wend.  41,  it  was  said  that  such  testimony  was  not  admissible  in  any  case,  except  where 
the  witness  was  shown  to  be  dead  ;  but  this  point  was  not  in  either  of  those  cases  directly 
in  judgment ;  and  in  some  of  them  it  does  not  appear  to  have  been  fully  considerea. 
On  tile  other  hand,  in  Drayton  v.  Wells,  it  was  held  by  Cheves,  J.,  to  be  admissible  in  four 
cases  :  1st,  where  the  witness  is  dead  ;  2nd,  insane  ;  8rd,  beyond  the  seas  ;  and  4th,  where 
he  has  been  kept  away  by  contrivance  of  the  other  party.  See  also  Moore  v.  Pearson, 
6  Watts  &  Serg.  51.  In  Magill  v.  Kauffman,  4  S.  &  R.  817,  and  in  Carpenter  v.  Groff, 
6  S.  &  R.  162,  it  was  admitted  on  proof  that  the  witness  had  removed  from  Pennsyl- 
vania to  Ohio  ;  it  was  also  admitted,  where  the  witness  was  unable  to  testify, by  reason 
of  sickness,  in  Miller  v,  Russell,  7  Martin,  N.  s.  266  ;  and  even  where  he,  being  a  sheriff, 
was  absent  on  official  duty.  Noble  v,  Martin,  7  Martin  (N.  s.),  282.  But  if  it 
appears  that  the  witness  was  not  fully  examined  at  the  former  trial,  his  testimony  can- 
not be  given  in  evidence.  Noble  v.  McClintock,  6  Watts  &  Serg.  68.  If  the  witness  is 
cone,  no  one  knows  whither,  and  his  place  of  abode  cannot  be  ascertained  by  diligent 
inquiry,  the  case  can  hardly  be  distinguished  in  principle  from  that  of  his  death  ;  and 
it  would  seem  that  his  former  testimony  ought  to  be  admitted.  If  he  is  merely  out  of 
the  jurisdiction,  but  the  place  is  known,  and  his  testimony  can  be  taken  under  a  com- 
mission, it  is  a  proper  case  for  the  j.udse  to  decide,  in  his  discretion,  and  upon  all  the 
circumstances,  whether  the  purposes  of  justice  will  be  best  served  by  issuing  such  com* 
mission,  or  by  admitting  the  proof  of  what  he  formerly  testified. 

(a)  Howard  r.  Patrick,  88  Mich.  795.  8.  &  R.  819) ;  and  Ohio  (Summons  v.  State, 

In   England  such   testimony   is    admis-  5  Ohio  St.  325)  ;  and  Michigan.     Hoivaid 

sible  only  in  eiml  cases,  when  the  wit-  v.  Patrick,  88  Mich.  795.     But  not  so  in 

ness  is  out  of  the  Jurigdiction.     Stephen,  Kentucky  (Collins  v.  Com.,  12  Bush,  271) ; 

Dig.  £vid.  art.  82.    In  the  United  States  nor  Nevada,  even   in  a  civil   suit  (Ger- 

the  rule  varies.    In  Sullivan  v.  State,  6  hauser  v.  North  British,   &c.  Ins.  Co.,  7 

Tex.  App.  819,  it  was  said  that  if  the  wit-  Nev.  175)  ;  nor  Viiginia.    Brogy  v.  Com., 

ness  could  not  be    found,  after   diligent  lOQratt.  722. 

inquiry,  such  testimonv  was  admisnble,         It  is  also  law,  in  most  if  not  all  of 

but  the  bare  fact  that  he  was  out  of  the  the  United  States,  that  the  testimony  of  a 

State  was  not  enough.    In  Slusser  v.  Bur-  witness  given  at  a  former  trial  is  admis- 

lington,  47  Iowa,  800,  the  same  ruling  was  sible  if  he  is  kept  away  by  the  other  party. 

in  effect  made.    In  Shackelford  v.  State,  A  recent  case  (Reynolds  v.  United  States) 

83  Ark.  589,  where  it  was  proved  that  was  tried  first  in  the  Territorial  Court  of 

Buch  diligent  inquiry  had  been  made,  the  Utah,  and  it  was  there  ruled  that  if  the 

evidence  was  admitted.     Cf.    Hurley   v.  witness  is  concealed  by  the  defendant  in 

State,  29  Id.  17.    In  California,  the  mere  oixler  to  avoid  the  service  of  a  subpoena,  it 

fact  that  the  witness  is  out  of  the  State,  was  competent  for  the  Court  to  allow  evi- 

admits  such  evidence.     People  v,  Devine,  dence  of  lier  testimony  in  a  former  trial  of 

46  Cal.  ;  Meyer  v.  Roth,  51  Id.  582.    So  the  same  case  to  go  to  the  jury  ;  1  Uta^ 

in  Pennsylvania  (Magill  v.  Kauffman,  4  Terr.  819.    The  case  was  carried  up  to  the 
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open  to  all  the  objections  which  might  be  taken  if  the  witness 
were  personallj  present.^  And  if  the  witness  gave  a  written 
deposition  in  the  cause,  but  afterwards  testified  orally  in  court, 
parol  evidence  maj  be  given  of  what  he  testified  viva  voce,  notwith- 
standing the  existence  of  the  deposition.^  (a) 

§  164.  RastrlotionB.  The  admissibility  of  this  evidence  seems 
to  turn  rather  on  the  right  to  cro%9-examine  than  upon  the  precise 
nominal  identity  of  all  the  parties.  Therefore,  where  the  witness 
testified  in  a  suit,  in  which  A  and  several  others  were  plaintiffs, 
against  B  alone,  his  testimony  was  held  admissible,  after  his  death, 
in  a  subsequent  suit,  relating  to  the  same  matter,  brought  by  B 
against  A  alone.^  (()  And,  though  the  two  trials  were  not  be- 
tween the  parties,  yet  if  the  second  trial  is  between  those  who 
represent  the  parties  to  the  first,  by  privity  in  blood,  in  law,  or  in 
estate,  the  evidence  is  admissible,  (e)  And  if ,  in  a  dispute  re- 
specting lands,  any  fact  comes  directly  in  issue,  the  testimony 
given  to  that  fact  is  admissible  to  prove  the  same  point  or  fact  in 
another  action  between  the  same  parties  or  their  privies,  though 
the  last  suit  be  for  other  lands.^    The  principle  on  which,  chiefly, 

^  Wright  V,  Tathatn,  1  Ad.  k  £1.  8,  21.  Thna,  where  the  witness  at  the  former 
trial  was  called  by  the  defendant,  but  was  interested  on  the  side  of  the  plaintiff,  and 
the  latter,  at  the  second  trial,  offers  to  prove  his  former  testimony,  the  defendant  may 
object  to  the  competency  of  the  evidence,  on  the  ground  of  interest.  Crary  «.  Spragne^ 
12  Wend.  41. 

3  Tod  0.  £.  of  Winchelsea,  8  G.  &  P.  887. 

*  Wright  V.  Tatham,  1  Ad.  &  El.  8.    But  see  Matthews  v.  Colbom,  1  Strob.  258. 

^  Outram  v,  Morewood,  8  East,  846,  854,  855,  per  Ld.  Ellenborough ;  Peake's 
Evid.  (8d  ed.)  p.  87 ;  BuU.  N.  P.  282 ;  Doe  v,  Derby,  1  Ad.  &  EL  788 ;  Doe  v.  Fos- 
ter, Id.  791,  n.  ;  Lewis  v.  Clerges,  8  Bac.  Abr.  614  ;  Shelton  v,  Barbour,  2  Wash.  64 ; 
Buishworth  v.  Countess  of  Pembroke,  Hard.  472  ;  Jackson  v,  Lo&wson,  15  Johns.  544  ; 
Jackson  v.  Bailey,  2  Johns.  17  ;  Powell  v.  Waters,  17  Johns.  176.  See  also  Ephraims 
V.  Murdoch,  7  Blackf.  10 ;  Hai^r  v.  Burrow,  6  Ired.  80 ;  Clealand  v.  Huey,  18  Alfti 
848. 

Supreme  Court  of  the  United  States,  and  who  translated  the  evidence  of  the  wit* 

the  ruling  there  affirmed.    Reynolds  v.  ness,  may  be  proved  in  the  same  way. 

United  States,  98  U.  S.  155.    To  the  same  Schearer  v,  Harber,  86  Ind.  586. 
effect  is  Cook  v.  Stout,  47  IlL  580.  (6)  Philadelphia,  &c  R.  R.  Co.  v.  How- 

As  to  illness  or  insanity,  if  it  is  of  such  ard,  18  How.  (U.  S.)  807-    Cf.  Louisville, 

a  nature  as  to  lead  to  a  belief  that  the  wit-  &c.  R.  R.  Co.  v,  Atkins,  2  Lea  (Tenn.), 

ness  will  soon  be  able  to  testify,  the  judffe  248.    The  admissibility  of  such  evidence 

may  in  his  discretion  postpone  the  triiu.  is  stated  to  be  conditioned  on  the  right  of 

Taylor  on  Evid.  f  §  444,  445  ;  Harrison  v,  cross-examination  in  O'Brian  v.  Com.,  6 

Blades,  8  Campb.  458.  Bush  (Ky.),  568»  and  State  v,  Johnson, 

<a)  So,  if  the    witness's   evidence  is  12  Nev.  121. 
taken  down  by  a  clerk,  it  may  be  proved         (e)  Jackson  v.  Crissey,  8  Wend.  (N.  T.) 

as  well  by  parol  evidence.    Shackelford  251 ;  Yale  v,  Comstock,  112  Mass.  267 ; 

V.  State,  88  Ark.  589.  IndianapoUs,  &o.  R.  R.  Ca  v.  Stout,  58 

In  all  cases  in  which  such  evidence  is  Ind.  143. 
ible,  the  evidence  of  an  interpreter, 
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'  this  evidence  is  admitted,  namely,  the  right  of  cross-examination, 
requires  that  its  admission  be  carefully  restricted  to  the  extent  of 
that  right ;  and  that  where  the  witness  incidentally  stated  matter, 
as  to  which  the  party  was  not  permitted  by  the  law  of  trials  to 
cross-examine  him,  his  statement  as  to  that  matter  ought  not 
afterwards  to  be  received  in  evidence  against  such  party.  Where, 
therefore,  the  point  in  issue  in  both  actions  was  not  the  same,  the 
issue  in  the  former  action  having  been  upon  a  common  or  free 
fishery,  and,  in  the  latter,  it  being  upon  a  several  fishery,  evidence 
of  what  a  witness,  since  deceased,  swore  upon  the  former  trial, 
was  held  inadmissible.^  (a) 

§  165.  Prooise  words  not  naoeMary.  It  was  formerly  held,  that 
the  person  called  to  prove  what  a  deceased  witness  testified  on  a 
former  trial  must  be  required  to  repeat  his  precise  tvardsj  and  that 
testimony  merely  to  the  effect  of  them  was  inadmissible.^  (i)    But 

^  Melvin  v.  Whiting,  7  Pick.  79.  See  also  Jacksou  v.  Winchester,  4  Ball.  206 ; 
Ephraims  v,  Murdoch,  7  Blackf.  10. 

^  4  T.  R.  290,  said,  per  Ld.  Kenyon,  to  hare  been  so  '*  agreed  on  all  hands,"  npon 
an  offer  to  prove  what  Ld.  Palmerston  had  testified.  So  held,  also,  by  Washington, 
J.,  in  United  States  o.  Wood,  8  Wash.  C.  C.  440  ;  1  PhiL  Evid.  200  [215],  3d  ed.  ; 
Foster  v,  Shaw,  7  Serg.  &  R.  168,  per  Duncan,  J.  ;  Wilbur  v.  Selden,  6  Cowen,  166  ; 
Ephraims  v.  Murdoch,  7  Blackf.  10.  The  same  rule  is  applied  to  the  proof  of  dying 
declarations.  Montgomery  v,  Ohio,  11  Ohio,  421.  In  New  Jersey  it  has  been  held, 
that  if  a  witness  testifies  tnat  he  has  a  distinct  recollection,  independent  of  his  notes, 
of  the  fact  that  the  deceased  was  sworn  as  a  witness  at  the  former  trial,  of  what  he  was 
produced  to  prove,  and  of  the  substance  of  what  he  then  stated,  he  may  rely  on  his 
notes  for  the  language,  if  he  believes  them  to  be  correct.  Sloan  v.  Somen,  1  Spencer, 
66.  In  Massachusetts,  in  Commonwealth  v.  Richai'da,  18  Pick.  434,  the  witnesses 
did  not  state  the  precise  words  used  by  the  deceased  witness,  but  only  the  substance  of 
them,  from  recollection,  aided  by  notes  taken  at  the  time ;  and  one  of  the  witnesses 
testified  that  he  was  confident  that  he  stated  substantives  and  verbs  correctly,  but  was 
not  certain  as  to  the  prepositions  and  conjunctions.     Yet  the  court  held  this  insuffi- 


(a)  The  testimony  of  a  witness  at  a 
coroner's  inquest  is  not  admissible  in  the 
subsequent  trial  of  one  indicted  for  the 
death  which  the  inquest  found,  because 
the  defendant  in  the  indictment  had  no 
opportunity  of  cross-examining  the  witness. 
State  V.  Campbell,  1  Rich.  ]S.  C.)  124. 
Testimony  before  arbitrators  is  admissible 
in  a  subsequent  trial  of  the  same  subject, 
by  the  same  parties.  McAdams  v,  StUwell, 
18  Pa.  St.  90  ;  Bailey  v.  Woods,  17  N.  H. 
865.  Contra^  Jessup  v.  Cook,  6  N.  J.  L. 
484. 

The  testimony  of  witnesses  in  a  suit  b^ 
one  who  has  been  injured  by  the  nedi- 
pence  of  a  railway  company  is  admissiole 
in  an  action  brought,  subsequently  to  the 
decease  of  the  former  plaintiff,  intestate, 
by  the  administrator  of  his  estate  sgainst 
the  same  railway  company,  to  recover  for 


the  same  injuries  of  the  intestate.  Indi- 
anapolis, &c.  R.  R.  Co.  V.  Stout,  58  Ind. 
143. 

Under  the  statutes  making  parties  to  a 
suit  competent  witnesses,  it  is  believed 
that  the  evidence  given  by  a  party  who 
has  since  died  would  be  admissible  under 
the  same  rules  as  that  of  an  ordinary  wit- 
ness in  cases  where  the  suit  comes  to  a 
second  triaL  Strickland  v.  Hudson,  55 
Miss.  285.  Where  the  complainant  in 
an  equity  suit,  after  being  examined  as 
witness,  died  before  the  hearing,  and  the 
suit  was  revived  by  his  executors,  it  was 
held  that  his  deposition  might  be  read 
at  the  hearing.  McDonald  v.  Alden,  8 
Baxt  (Tenn.)  446. 

(b)  The  rule  is  now  well  established  in 
Massachusetts,  as  the  author  states  it  in 
note  2.    Corey  v.  JaneSi  15  Gray,  548 ; 
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this  strictnoBS  is  not  now  insisted  upon,  in  proof  of  the  crime  of 
perjury;^  and  it  has  been  well  remarked,  that  to  insist  upon  it 

I  Rex  V.  Rowley,  1  Mood.  Cr.  Cas.  111. 


dent,  and  required  that  the  testimony  of  the  deceased  witness  be  stated  in  his  own 
language,  ipaisnmis  verbis.  The  point  was  afterwards  raised  in  Warren  v.  Nichols,  6 
Met.  2tf  1  ;  where  the  witness  stated  that  he  could  give  the  substance  of  the  testimony 
of  the  deceased  witness,  but  not  4he  precise  language  ;  and  tiie  court  held  it  insuffi- 
cient ;  Hubbard,  J.,  disaeniienU,  The  rule,  however,  as  laid  oown  by  the  court  in  the 
latter  case,  seems  to  recognize  a  distinction  between  giving  the  substance  of  the 
deceased  witness's  testimony,  and  the  substance  of  the  language  ;  and  to  require  only 
that  his  language  be  stated  substantially,  and  in  all  material  paiticulars,  and  not 
ipsisaimis  verbis.  The  learned  chief  justice  stated  the  doctrine  as  follows  :  **  The  rule 
upon  which  evidence  may  be  given  of  what  a  deceased  witness  testified  on  a  former 
tnal  between  the  same  parties,  in  a  case  where  the  same  question  was  in  issue,  seems 
now  well  established  in  this  commonwealth  by  authorities.  It  was  fully  considered  in 
the  case  of  Commonwealth  v.  Richards,  18  rick.  484.  The  principle  on  which  this 
rule  rests  was  accurately  stated,  the  cases  in  support  of  it  were  referred  to,  and  with 
the  decision  of  which  we  see  no  cause  to  be  dissatisfied.  The  general  rule  is,  that  one 
person  cannot  be  heard  to  testify  as  to  what  another  person  has  declared,  in  relation  to 
a  fact  within  his  knowledge,  and  bearing  upon  the  issue.  It  is  the  familiar  rule  which 
excludes  hearsay.  The  reasons  are  obvious,  and  they  are  two  :  first,  because  the  aver- 
ment of  fact  does  not  come  to  the  jury  sanctioned  by  the  oath  of  the  party  on  whose 
knowledge  it  is  supposed  to  rest ;  and  secondly,  because  the  party  upon  whose  interests 
it  is  brought  to  bear  has  no  opportunity  to  cross-examine  him  on  whose  supposed 
knowledge  and  veracity  the  trutn  of  the  fact  depends.  Now  the  rule,  which  admits 
evidence  of  what  another  said  on  a  former  trial,  must  effectually  exclude  both  of  these 
reasons.  It  must  have  been  testimony ;  that  is,  the  affirmation  of  some  matter  of  fact 
under  oath ;  it  must  have  been  in  a  suit  between  the  same  parties  in  interest,  so  as  to 
make  it  sure  that  the  party,  against  whom  it  is  now  offered,  had  an  opportunity  to 
cross-examine  ;  and  it  must  have  been  upon  the  same  subject-matter,  to  show  that  his 
attention  was  drawn  to  points  now  deemed  important.  It  must  be  the  same  testimony 
which  the  former  witness  gave,  because  it  comes  to  the  jury  under  the  sanction  of  his 
oath,  and  the  jury  are  to  weigh  the  testimony  and  jud^  of  it,  as  he  gave  it.  The 
witness,  therefore,  must  be  able  to  state  the  language  m  which  the  testimony  was 
given,  substaniicUly  and  in  all  material  particulars^  oecause  that  is  the  vehicle  by 
which  the  testimony  of  the  witness  is  transmitted,  of  which  the  jury  are  to  judge.  If 
it  were  otherwise,  the  statement  of  the  witness,  which  is  offered,  would  not  be  of  the 
testimony  of  the  former  witness  ;  that  is,  of  the  ideas  conveyed  by  the  former  witness, 
in  the  language  in  which  he  embodied  them ;  but  it  would  be  a  statement  of  the 
present  witness's  understanding  and  comprehension  of  those  ideas,  expressed  in  Ian- 
Woods  V,  Eeyes,  14  Allen,  286.  In  the  States  v,  Macomb,  6  McLean,  C.  C.  286 
recent  case  of  Costigan  v.  Lunt,  127  Mass.  (which  contains  a  very  good  discussion  of 
854,  where  a  witness,  produced  to  prove  the  subject) ;  Martin  v.  Cope,  3  Ablv 
the  testimony  of  a  deceased  witness  at  a  (N.  Y.)  App.  Dec.  182  ;  Van  Buren  v. 
former  trial  of  the  case,  having  taken  Cockbum,  14  Barb.  (N.  Y.)  118  ;  Brown 
notes  of  such  parts  of  the  testimony  as  he  v.  Com.,  78  Pa.  St.  821 ;  Jones  v.  Wood, 
considered  material,  said  that,  on  refresh-  16  Pa.  St  25  ;  Johnson  v.  Powers,  40  Vt. 
ing  his  memory  by  his  not^  he  could  611 ;  Williams  v,  Willard^  23  Vt.  869 ; 
give  the  subatanoe  of  the  words  of  the  tea-  Emery  v.  Fowler,  89  Me.  326  ;  Riggins  v. 
timony,  though  he  could  not  give  the  tes-  Brown,  12  Ga.  271 ;  Davis  v.  State,  17 
timony  word  for  ioord^  the  court  held  that  Ala.  854  ;  Clealand  v.  Huey,  18  Id.  843  ; 
this  was  admissible.  With  the  exception  Kendrick  v.  State,  10  Humph.  (Tenn.) 
of  Massachusetts,  the  rule,  as  stated  by  the  479  ;  Buie  v.  Carver,  78  N.  C.  264  ;  Har- 
author  in  the  text,  obtains  generally,  and  rison  i^.  Charlton,  42  Iowa,  578  ;  Fell  t;. 
the  witness  may  state  the  substance  of  B.  C.  R.  &  M.  B.  R.  Co.,  48  Iowa,  177  ; 
what  was  sworn  at  the  former  trial.  Ruch  Gannon  v,  Stevens,  18  Kan.  447  ;  Wade  v. 
V.  Rock  Island,  97  U.  &  698  ;  United    ^fiUte,  7  Bazt  (Tenn.)  80. 
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in  other  cases  goes  in  effect  to  exclude  this  sort  of  evidence  alto- 
gether, or  to  admit  it  only  where,  in  most  cases,  the  particularity 
and  minuteness  of  the  witness's  narrative,  and  the  exactness  with 
which  he  imdertakes  to  repeat  every  word  of  the  deceased's  testi- 
mony, ought  to  excite  just  doubts  of  his  own  honesty,  and  of  the 
truth  of  his  evidence.  It  seems,  therefore,  to  be  generally  con- 
sidered sufficient,  if  the  witness  is  able  to  state  the  substance  of 
what  was  sworn  on  the  former  trial.^  But  he  must  state,  in  sub- 
stance, the  whole  of  what  was  said  on  the  particular  subject  which 
he  is  called  to  prove.  If  he  can  state  only  what  was  said  on  that 
subject  by  the  deceased,  on  his  examination  in  chief,  without  also 


gauge  of  his  own.  Those  ideas  may  have  been  mlsondentood,  modified,  perverted,  or 
colored,  by  passing  through  the  mind  of  the  witness,  by  his  knowledge  or  ignorance  of 
the  sabject,  or  the  languace  in  which  the  testimony  was  given,  or  by  his  own  preju- 
dices, predilections,  or  habits  of  thought  or  reasoning.  To  iUustrate  this  distinction, 
as  we  understand  it  to  be  fixed  by  the  cases  :  if  a  witness,  remarkable  for  his  knowl- 
edge of  law,  and  his  intelligence  on  all  other  subjects,  of  great  quickness  of  apprehen- 
sion and  power  of  discrimination,  should  declare  that  he  could  give  the  substance  and 
effect  of  a  former  witness's  testimony,  but  could  not  recoUect  his  language,  we  suppose 
he  would  be  excluded  bv  the  rule.  But  if  one  of  those  remarkable  men  should  happen 
to  have  been  present,  of  great  stolidity  of  mind  upon  most  subjects,  but  of  extraordi- 
nary tenacity  of  memory  for  language,  and  who  would  say  tnat  he  recollected  and 
could  repeat  all  the  words  uttered  oy  the  witness  ;  although  it  should  be  very  manifest 
that  he  himself  did  not  understand  them,  yet  his  testimony  would  be  admissible.  The 
witness  called  to  prove  former  testimony  must  be  able  to  satisfy  one  other  condition  ; 
namely,  that  he  is  able  to  state  all  that  the  witness  testified  on  the  former  trial,  as 
well  upon  the  direct  as  the  cross  examination.  The  reason  is  obvious.  One  part  of 
his  statement  may  be  qualified,  softened,  or  colored  by  another.  And  it  would  be  of 
no  avaU  to  the  party  against  whom  the  witness  is  called  to  state  the  testimony  of  the 
former  witness,  that  he  has  had  the  right  and  opportunity  to  cross-examine  that  former 
witness,  with  a  view  of  diminishing  the  weight  or  impairmg  the  force  of  that  testimony 
against  him,  if  the  whole  and  entire  result  of  that  cross-examination  does  not  accom- 
pany the  testimony.  It  may,  perhaps,  be  said,  that,  with  these  restrictions,  the  rule 
IS  of  little  value.  It  is  no  doubt  true,  that,  in  most  cases  of  complicated  and  extended 
testimony,  the  loss  of  evidence,  by  the  decease  of  a  witness,  cannot  be  avoided.  But 
the  same  result  follows,  in  most  cases,  from  the  decease  of  a  witness  whose  testimony 
has  not  been  preserved  in  some  of  the  modes  provided  by  law.  But  there  are  some 
cases  in  which  the  rule  can  be  usefully  applied,  as  in  case  of  testimony  embraced  in  a 
few  words,  —  such  as  proof  of  demand  or  notice,  on  notes  or  bills,  —  cases  in  which 
large  amounts  are  often  involved.  If  it  can  be  used  in  a  few  cases,  consistently  with 
the  true  and  sound  principles  of  the  law  of  evidence,  there  is  no  reason  for  rejecting  it 
altogether.  At  the  same  time,  care  should  be  taken  so  to  apply  and  restrain  it,  that 
it  may  not,  under  a  plea  of  necessity,  and  in  order  to  avoid  hsid  cases,  be  so  used  as  to 
violate  those  principles.  It  is  to  be  recollected,  that  it  is  an  exception  to  the  general 
rule  of  evidence,  supposed  to  be  extremely  important  and  necessary  ;  and  unless  a  case 
is  brought  fully  witnm  the  reasons  of  such  exception,  the  general  rule  must  prevaiL'* 
See  6  Met  264-266.     See  also  Marsh  o.  Jones,  21  Vt.  878. 

I  See  Cornell  v.  Green,  10  Serg.  &  R.  14,  16,  where  this  point  is  briefly  but  power- 
fully discussed  by  Mr.  Justice  Gibson.  See  also  Miles  v,  Ollara,  4  Binn.  108  ;  Caton 
0.  Lenox,  5  Randolph,  81,  86  ;  Rex  v.  Rowley,  1  Mood.  Or.  0.  Ill ;  Chess  v.  Chess, 
17  Sei^.  k  R.  409,  411,  412 ;  Jackson  v.  Bailey,  2  Johns.  17 ;  2  Ruas.  on  Crimes,  688 
[688],  (3d  Am.  ed.) ;  Sloan  v,  Somers,  1  Spencer,  66 ;  Garrott  v,  Johnson,  11  G.  &  J. 
178 ;  Canney's  Case,  9  Law  Rep.  408  ;  State  v.  Hooker,  17  Vt  658 ;  Gildersleeve  v. 
Caraway,  10  Ala.  260 ;  Gould  v.  Crawford,  2  Barr,  89 :  Wagers  v.  Dickey,  17  Ohio, 
439. 


224 


LAW  OF  EYIDENCE. 


[PABT  II. 


giving  the  substance  of  what  he  said  upon  it  in  his  cross-examina- 
tion, it  is  inadmissible.^  (a) 

§  166.  Mode  of  proof.  What  the  deceased  witness  testified  may 
be  proved  by  any  per$on  who  will  swear  from  his  own  memory ;  (i) 
or  by  notes  taken  by  any  person  who  will  swear  to  their  accu- 
racy ;^(<?)  or,  perhaps,  from  the  necessity  of  the  case,  by  the 
Judffe^$  awn  note$j  where  both  actions  are  tried  before  the  same 
judge ;  for,  in  such  case,  it  seems  the  judge,  from  his  position,  as 
well  as  from  other  considerations,  cannot  be  a  witness.'  But,  ex- 
cept in  this  case  of  necessity,  if  it  be  admitted  as  such,  the  better 
opinion  is,  that  the  judge's  notes  are  not  legal  evidence  of  what  a 
witness  testified  before  him ;  for  they  are  no  part  of  the  record, 
nor  is  it  his  official  duty  to  take  them,  nor  have  they  the  sanction 
of  his  oath  to  their  accuracy  or  completeness.^    But  in  chan- 

1  Wolf  V.  Wyeth«  11  Serg.  &  R.  149  ;  Gildersleeye  «.  Caraway,  10  Ala.  260. 

*  Mayor  of  Doncaster  v,  Da^,  S  Taunt.  262  ;  Chess  v.  Chefla,  17  Ser^.  &  R.  409. 
The  witness,  as  has  been  stated  in  a  preceding  note,  must  be  able  to  testify,  from  his 
recollection  alone,  that  deceased  was  sworn  as  a  witness,  the  matter  or  thing  which  he 
was  called  to  prove,  and  the  substance  of  what  he  stated  ;  after  which  his  notes  may  be 
admitted.     Sloan  v.  Somers,  1  Spencer  (N.  J.),  66  ;  suprct,  §  165,  n.  (2). 

*  Glassford  on  £yid.  602 ;  Tait  on  £vid.  482 ;  Ue^na,  v.  Gazaid,  8  C.  &  P.  595 ; 
infra,  §  249. 

«  Miles  V,  O'Hara,  4  Binn.  108  ;  Foster  v.  Shaw,  7  Sei^.  &  R.  156  ;  Ex  parte 
Learmouth,  6  Madd.  118  ;  Keg.  v.  Plummer,  8  Jur.  922,  per  Gumey,  B. ;  Livingston 
t;.  Cox,  8  Watts  &  Serg.  .61.  Courts  expressly  disclaim  any  power  to  compel  the  pro- 
duction of  a  judge's  notes.  ScouguU  t;.  CampoeU,  1  Chitty,  288  ;  Graham  v.  Bowham, 
Id.  284,  n.  And  if  an  application  is  made  to  amend  a  verdict  by  the  judge's  notes,  it 
can  be  made  only  to  the  judge  himself  before  whom  the  trial  was  had.  Id.,  2  Tidd's 
Pr.  770,  988.  Where  a  party,  on  a  new  trial  being  granted,  procured,  at  great  expense, 
copies  of  a  short-hand  writer's  notes  of  the  evidence  given  at  the  former  trial,  for  the 
amount  of  which  he  claimed  allowance  in  the  final  taxation  of  costs  ;  the  claim  was 
disallowed,  except  for  so  much  as  would  have  been  the  expense  of  waitins  on  the  judge, 
or  his  clerk,  for  a  co^  of  his  notes  ;  on  the  ground  that  the  latter  would  have  sufficed. 
Crease  v,  Barrett,  1  Tyrw.  &  Grang.  112.  But  this  decision  is  not  conceived  to  aflfect 
the  question,  whether  the  judge's  notes  would  have  been  admissible  before  another 
judge,  if  objected  to.  In  Regina  v.  Bird,  5  Cox,  C.  C.  11,  2  Eng.  Law  k  Eq.  444,  the 
notes  of  the  judge,  before  whom  a  former  indictment  had  been  tried,  were  admitted 
without  objection,  for  the  purpose  of  showing  what  beatings  were  proved  at  that  trial, 
in  order  to  support  the  plea  of  autrefois  acquU.  In  New  Brunswick*  a  judge's  notes 
have  been  held  admissible,  thouffh  objected  to,  on  the  ground  that  they  were  taken 
under  the  sanction  of  an  oath,  and  that  such  has  been  the  practice.    Doe  v,  Murray, 


(n)  Wade  v.  State,  7  Baxt  (Tenn.)  80; 
Woods  V.  Keyes,  14  Allen  (Mass.),  286; 
Black  V.  Woodron,  89  Md.  194. 

(5)  So,  it  has  been  proved  bv  a  short- 
hand writer  who  testified  from  his  recollec- 
tion of  the  evidence  (Moore  v.  Moore,  89 
Iowa,  461)  ;  by  a  juror  who  testified  from 
memory  (Hutchings  v.  Corgan,  59  111.  70)  ; 
by  the  committing  magistrate  (Wade  «. 
State,  7  Baxt  (Tenn.)  80)  ;  by  any  one 
who  heard  the  witness.  Ruch  v.  Rock 
IsUnd,  97  U.  S.  698. 


(c)  People  V.  Murphy,  45  Cal.  187  ; 
Tale  V,  Comstoc^,  112  Mass.  267.  It 
seems  that  if  counsel  agree  on  the  tes- 
timony, the  identification  by  oath  is  un- 
necessary. Jackson  v.  Jackson,  47  Ga. 
99  ;  Earl  v,  Tupper,  45  Vt.  275  ;  Nutt «. 
Thompson,  69  N.  C.  548 ;  Coughlin 
V.  Haenssler,  50  Mo.  126 ;  Rhine  v, 
Robinson,  27  Pa.  St.  80 ;  Clark  «.  Vorce, 
15  Wend.  (N.  Y.)  198  ;  Jones  v.  Ward,  8 
Jones  (N.  C),  L.  24. 
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cerj,  when  a  new  trial  is  ordered  of  an  issue  sent  out  of  chancery 
to  a  court  of  common  law,  and  it  is  suggested  that  some  of  the 
witnesses  in  the  former  trial  are  of  advanced  age,,  an  order  may 
be  made,  that,  in  the  event  of  their  death  or  inability  to  attend, 
their  testimony  may  be  read  from  the  judge's  notes.^ 

§  167.  Whmi  interwit  to  subsequently  acquired.  The  effect  of 
an  intere»t  9ub$equefUly  acquired  (a)  by  the  witness,  as  laying  a 
foundation  for  the  admission  of  proof  of  his  former  testimony,  re- 
mains to  be  considered.  It  is  in  general  true,  that  if  a  person 
who  has  knowledge  of  any  fact,  but  is  under  no  obligation  to  be- 
come a  witness  to  testify  to  it,  should  afterwards  become  inters 
ested  in  the  subject-matter,  in  which  that  fact  is  involved,  and  his 
interest  should  be  on  the  side  of  the  party  calling  him,  he  would 
not  be  a  competent  witness  until  the  interest  is  removed.  If  it  is 
releasable  by  the  party,  he  must  release  it.  If  not,  the  objection 
remains :  for  neither  is  the  witness  nor  a  third  person  compellable 
to  give  a  release ;  though  the  witaaess  may  be  compelled  to  receive 
one.  And  the  rule  is  the  same  in  regard  to  a  subscribing  wit- 
ness, if  his  interest  was  created  by  the  act  of  the  party  calling  him. 
Thus,  if  the  charterer  of  a  ship  should  afterwards  communicate  to 
the  subscribing  witness  of  the  charter-party  an  interest  in  the  ad- 
venture, he  cannot  call  the  witness  to  prove  the  execution  of  tiie 
charter-party :  nor  will  proof  of  his  handwriting  be  received ;  for 
it  was  the  party's  own  act  to  destroy  the  evidence.^  It  is,  how- 
ever, laid  down,  that  a  witness  cannot,  by  the  subsequent  volun- 
tary creation  of  an  interest,  without  the  concurrence  or  assent  of 
the  party,  deprive  him  of  the  benefit  of  his  testimony.^    But  this 

1  Allen,  N.  B.  216.  Bat  in  a  recent  case  in  England,  on  a  trial  for  peijary,  the  notes 
of  the  jodge,  befon  whom  the  false  evidence  was  given,  being  offered  in  proof  of  Uiat 
part  of  the  case,  Talfourd,  J.,  refused  to  admit  them  ;  oUierving,  that  "a  judge's 
notes  stood  in  no  other  position  than  anybody  else's  notes.  They  conld  only  be  lued 
to  refresh  the  memory  of  the  partv  takina  them.  It  was  no  doubt  unnsual  to  produce 
the  jud^  as  a  witness,  and  would  be  highly  inoonyenient  to  do  so ;  but  that  did  not 
make  his  notes  evidence."    UeAna  v.  Child,  6  Cox,  0.  C.  197,  203. 

1  Hargrave  v,  Hargrave,  10  Jnr.  957. 

>  Hovill  V.  Stephenson,  6  Binff.  498 ;  Hanulton  v.  Williams,  1  Hayw.  189 ;  Johnson 
V.  Euight,  1  N.  C.  Law,  98 ;  1  Mnrnh.  298  ;  Bennet  v.  Kobison,  8  Stew.  &  Port.  227, 
287  ;  SchaU  v.  MiUer,  6  Whart.  166. 

*  1  Stark.  Evid.  118;  Barlew  «.  Vowell,  Skin.  666;  Oeoive  v.  Pearce,  cited  by 
Boiler,  J.,  in  8  T.  B.  87  ;  Bex  v.  Fox,  1  Str.  652  ;  Long  v.  Bailie,  4  Serg.  fc  B.  222  ; 
BorgBss  V.  Lane^  8.  Oreenl.  166;  Jackson  «.  Ramsey,  8  Johns.  Caa.  284,  287 ;  it^/ra^ 
S418. 

(a)  Under  the  statutes  which  exist  now  bilit^.     It  is  nnneoessary,  therefore,  to 

in  most  of  the  United  States,  the  fact  that  oonsider  the  rules  here  laid  down.    See 

a  witness  is  interuUd  no  longer  goes  to  pott^  §  8S6,  note  (a), 
his  admissibility,  but  merely  to  his  credi- 

yoL.  L  15 


226  LAW  OF  SVIDENCB.  [PABT  U. 

rule  admits  of  a  qualification,  turning  upon  the  manner  in  which 
the  interest  was  acquired.  If  it  were  acquired  wantonly,  as  by  a 
wager,  or  fraudulently,  for  the  purpose  of  taking  off  his  testimony^ 
of  which  the  participation  of  the  adverse  party  would  generally  be 
proof,  it  would  not  disqualify  him. 

But  ^  the  pendency  of  a  suit  cannot  prevent  third  persons  from 
transacting  business,  bona  fide^  with  one  of  the  parties ;  and,  if  an 
interest  in  the  event  of  the  suit  is  thereby  acquired,  the  common 
consequence  of  law  must  follow,  —  that  the  person  so  interested 
cannot  be  examined  as  a  witness  for  that  party,  from  whose  suc- 
cess he  will  necessarily  derive  an  advantage."  ^  Therefore,  where, 
in  an  action  against  one  of  several  underwriters  on  a  policy  of  in- 
surance, it  appeared  that  a  subsequent  underwriter  had  paid,  upon 
the  plaintiff's  promise  to  refund  the  money,  if  the  defendant  in  the 
suit  should  prevail ;  it  was  held,  that  he  was  not  a  competent  wit- 
ness for  the  defendant  to  prove  a  fraudulent  concealment  of  facts 
by  the  plaintiff,  it  being  merely  a  payment,  by  anticipation,  of  his 
own  debt,  in  good  faith,  upon  a  reasonable  condition  of  repayment.' 
And  as  the  interest  which  one  party  acquires  in  the  testimony  of 
another  is  liable  to  the  contingency  of  being  defeated  by  a  subse- 
quent interest  of  the  witness  in  the  subject-matter,  created  bona 
fide^  in  the  usual  and  lawful  course  of  business,  the  same  principle 
would  seem  to  apply  to  an  interest  arising  by  operation  of  law, 
upon  the  happening  of  an  uncertain  event,  such  as  the  death  of  an 
ancestor,  or  the  like.  But  though  the  interest  which  a  party  thus 
acquires  in  the  testimony  of  another  is  liable  to  be  affected  by  the 
ordinary  course  of  human  affairs,  and  of  natural  events,  the  wit- 

1  8  Campb.  381,  per  Ld.  EUenborongh.  The  case  of  Bent  v.  Baker,  8  T.  R.  27. 
seems  to  have  been  determined  on  a  similar  principle,  as  applied  to  the  opposite  state 
of  facts ;  the  subseouent  interest,  acquired  oy  the  broker,  being  regarded  as  affected 
with  bad  faith,  on  the  part  of  the  assured,  who  objected  to  his  admission.  The  dis- 
tinction taken  by  Lora  EUenborouffh  was  before  the  Supreme  Court  of  the  United 
States  in  Winship  v.  Bank  of  the  United  States,  5  Peters,  629,  541,  642,  545,  54«, 
652,  but  no  decision  was  had  upon  the  question,  the  court  being  equally  divided.  But 
the  same  doctrine  was  afterwards  discussed  and  recognized,  as  '*  founded  on  the  plain- 
est reasons,'*  in  Eastman  t;.  Winship,  14  Pick.  44  ;  10  Wend.  162, 164,  aoc 

*  Forrester  v.  Pigou,  8  Campb.  380  ;  8.  o.  1  M.  &  S.  9 ;  Phelps  v.  Riley,  8  Ck>nn. 
266.  In  Burgess  v.  Lane,  8  GreenL  166,  the  witness  had  voluntarily  entered  into  an 
agreement  with  the  defendant,  against  whom  he  had  an  action  pending  in  another 
court,  that  that  action  should  abide  the  event  of  the  other,  in  which  he  was  now  called 
as  a  witness  for  the  plaintiff ;  and  the  court  held,  that  it  did  not  lie  with  the  defendant, 
who  was  party  to  that  agreement,  to  object  to  his  admissibility.  But  it  is  observable, 
that  that  agreement  was  not  made  in  discharge  of  any  real  or  supposed  obligation,  as 
in  Forrester  v.  Pigou  ;  but  was  on  a  new  subject,  was  uncalled  for,  and  purely  vol- 
untary ;  and  therefore  subjected  the  adverse  party  to  the  imputation  of  bad  faith  in 
making  it 
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ness  being  under  no  obligation,  on  that  account,  either  to  change 
the  course  of  his  business,  or  to  abstain  from  any  ordinary  and 
lawful  act  or  employment ;  yet  it  is  a  right  of  which  neither  the 
witness  nor  any  other  person  can  by  voluntary  act  and  design  de- 
prive him.  Wherever,  therefore,  the  subsequent  interest  of  the 
witness  has  been  created  either  wantonly,  or  in  bad  faith,  it  does 
not  exclude  him ;  and  doubtless  the  participation  of  the  adverse 
party  in  the  creation  of  such  interest  would,  if  not  explained  by 
other  circumstances,  be  very  strong  prima  fade  evidence  of  bad 
faith ;  as  an  a^t  of  the  witness,  uncalled  for,  and  out  of  the  ordi- 
nary course  of  business,  would  be  regarded  as  wanton.^ 

§  168.  Previotui  deposition.  If,  in  cases  of  disqualifying  in- 
terest, the  witness  has  previously  given  a  deporition  in  the  cauie^ 
the  deposition  may  be  read  in  chancery,  as  if  he  were  since  de- 
ceased, or  insane,  or  otherwise  incapacitated.  It  may  also  be  read 
in  the  trial,  at  law,  of  an  issue  out  of  chancery.  In  other  trials 
at  law,  no  express  authority  has  been  found  for  reading  the  depo- 
sition ;  and  it  has  been  said,  that  the  course  of  practice  is  other- 
wise ;  but  no  reason  is  given,  and  the  analogies  of  the  law  are 
altogether  in  favor  of  admitting  the  evidence.^  And,  as  it  is 
hardly  possible  to  conceive  a  reason  for  the  admission  of  prior 
testimony  given  in  one  form  which  does  not  apply  to  the  same 
testimony  given  in  any  other  form,  it  would  seem  clearly  to  result 
that  where  the  witness  is  subsequently  rendered  incompetent  by 
interest,  lawfully  acquired,  in  good  faitb,  evidence  may  be  given 
of  what  he  formerly  testified  orally,  in  the  same  manner  as  if  he 
were  dead ;  and  the  same  principle  will  lead  us  farther  to  conclude, 
that  in  all  cases  where  the  party  has,  without  his  own  fault  or 
concurrence,  irrecoverably  lost  the  power  of  producing  the  witness 
again,  whether  from  physical  or  legal  causes,  he  may  offer  the 
secondary  evidence  of  what  he  testified  in  the  former  trial.  If 
the  lips  of  the  witness  are  sealed,  it  can  make  no  difference  in 


^  See  infrOf  §  418,  where  the  snlgect  is  again  considered. 

'  ThJa  is  now  the  established  practice  in  chancery,  Qrasley  on  Erid.  866,  867 ;  and 
in  Chess  v.  Chess,  17  Ser^.  &  R.  412,  it  was  conceded  by  Tod,  J.,  that  the  reason  and 
principle  of  the  role  applied  with  equal  force  in  trials  at  law  ;  though  it  was  deemed 
in  that  case  to  have  been  settled  otherwise,  by  the  coarse  of  decisions  in  Pennsylvania. 
See  ako  1  Stark.  Evid.  264,  266  ;  1  Smith's  Chan.  Pr.  844  ;  Goese  «.  Tracy,  1  P.  W. 
287 ;  8.  a  2  Vem.  699  ;  Andrews  v.  Palmer,  1  Ves.  &  B.  21 ;  LuttreU  v.  Reynell,  1 
Hod.  284  ;  Jones  v.  Jones,  1  Coz,  Ch.  R.  184  ;  Union  Bank  v.  Knapp,  8  Pick.  108, 
109,  per  Patnam,  J.;  Wafer  v.Hemken,  9  Bob,  (La.)  208.  See  abo  Scammon  t^. 
Scammon*  88  N.  H.  52,  68. 
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principle,  whether  it  be  by  the  finger  of  deaths  or  the  finger  of  the 
law.  The  interest  of  the  witness,  however,  is  no  excuse  for  not 
producing  him  in  court ;  for  perhaps  the  adverse  party  will  waive 
any  objection  on  that  account.  It  is  only  when  the  objection  is 
taken  and  allowed^  that  a  case  is  made  for  the  introduction  of 
secondary  evidence. 
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CHAPTER  XI. 

OF  ADMISSIONS. 

§  169.  AdmiMioBB  and  coniaMioiu.  Under  the  head  of  ezcep- 
tions  to  the  rule  rejecting  hearsay  evidence,  it  has  been  usual  to 
treat  of  culmisnont  and  eat^essums  by  the  party,  considering  them 
as  declarations  against  his  interest,  and  therefore  probably  true. 
But  in  regard  to  many  admissions,  and  especially  those  implied 
from  conduct  and  assumed  character,  it  cannot  be  supposed  that 
the  party,  at  the  time  of  the  principal  declaration  or  act  done,  be- 
lieved himself  to  be  speaking  or  acting  against  his  own  interest ; 
but  often  the  contrary,  (a)  Such  evidence  seems,  therefore,  more 
properly  admissible  as  a  tuiiUtute  for  the  ordinary  and  legal  proof, 
either  in  virtue  of  the  direct  consent  and  waiver  of  the  party,  as 
in  the  case  of  explicit  and  solehin  admissions ;  or  on  grounds  of 
public  policy  and  convenience,  as  in  the  case  of  those  implied  from 
assumed  character,  acquiescence,  or  conduct.^  It  is  in  this  light 
that  confessions  and  admissions  are  regarded  by  the  Roman  law, 
as  is  stated  by  Mascardus.  ^^  Hind  igitur  in  primis,  ut  hinc  potis- 
simum  exordiar,  non  est  ignorandum,  quod  etsi  confessioni  inter 
probationum  species  locum  in  pr»sentia  tribuerimus ;  cuncti  tamen 
fere  Dd.  unanimes  sunt  arbitrati,  ipsam  potius  esse  ab  onere  pro- 
bandi  relevationem  quam  proprie  probationem."  ^    Many  admis- 

1  See  ratpm,  §  27. 

>  Mascard.  De  Probat  toL  L  Qanst,  7,  n.  1,  10,  11 ;  Menocliina,  De  Preesamp. 
lib.  I,  Qaiea.  62,  n.  6  ;  Alciatus,  De  Pneanmp.  pan  2,  n.  4.  The  Boman  law  du* 
tinguiflhea,  with  great  olearneaa  and  precision,  between  confessions  extra  JueUciitm,  and 
confessions  injudicio;  treating  the  former  as  of  very  little  and  often  of  no  weight 
unless  corroborated,  and  the  latter  as  generally,  if  not  always,  conolusiye,  even  to  the 
overthrow  of  the  prcBBumptio  Juris  et  de  jure  ;  thns  constitating  an  exception  to  the 
condnslveness  of  this  class  of  presumptions.  But  to  five  a  confession  this  effect, 
certain  things  ate  essential,  which  Maseiudus  cites  oat  of  Tancnd :  —  • 

{a)  The  question  whether  the  admis-  admission  of  a  marriage  If  it  ia  made  un- 

sion  is  aoainst  the  interest  of  the  party  der  drcumstanoes  showing  it  to  be  against 

must  be  decided  by  the  Court,  as  aU  other  interest,  is  eridence  of  the  marriage  against 

preliminary  questions  of  the  admissibility  the   person  making  it.      Oreenawalt  v» 

of  evidence,  and  their  decision  must  depend  McEneUey,  86  Pa.   St  862;   Forney  «• 

upon  the  evidence  in  each  case.    Thtt%  an  HaUaoher»  8  Ck  A  B.  16Q« 
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sions,  however,  being  made  by  third  persons,  are  receivable  on 
mixed  gromids ;  partly  as  belonging  to  the  re$  ge^tcB^  partly  as  made 
against  the  interest  of  the  person  making  them,  and  partly  because 
of  some  priviiy  with  him  against  whom  they  are  offered  in  evi- 
dence. The  whole  subject,  therefore,  properly  falls  under  con- 
sideration in  this  connection. 

§  170.  DistUigiilBhed.  In  our  law,  the  term  admission  is  usually 
applied  to  eivU  transcLctionSy  and  to  those  matters  of  fact,  in  crimi- 
nal cases,  which  do  not  involve  criminal  intent ;  the  term  eonfes- 
sion  being  generally  restricted  to  acknowledffments  of  guilt.  We 
shall  therefore  treat  them  separately,  beginning  with  admissions. 
The  rules  of  evidence  are  in  both  cases  the  same.  Thus,  in  the 
trial  of  Lord  Melville,  charged,  among  other  things,  with  criminal 
misapplication  of  moneys  received  from  the  exchequer,  the  ad- 
mission of  his  agent  and  authorized  receiver  was  held  sufficient 
proof  of  the  fact  of  his  receiving  the  public  money ;  but  not  ad- 
missible to  establish  the  charge  of  any  criminal  misapplication  of 
it.  The  law  was  thus  stated  by  Lord  Chancellor  Erskine :  ^'  This 
first  step  in  the  proof"  (namely,  the  receipt  of  the  money)  "must 
advance  by  evidence  applicable  alike  to  civil  as  to  criminal  cases ; 
for  a  fact  must  be  established  by  the  same  evidence,  whether 
it  is  to  be  followed  by  a  criminal  or  civil  consequence :  but  it  is  a 
totally  different  question,  in  the  consideration  of  criminal  as  dis- 
tinguished from  civil  justice,  how  the  noble  person  now  on  trial 
may  be  affected  by  the  fact  when  so  established.  The  receipt  by 
the  paymaster  would  in  itself  involve  him  civilly,  but  could  by  no 
possibility  convict  him  of  a  crime."  ^ 

§  171.  Parties  to  the  record  and  privies.  We  shall  first  con- 
sider the  person  whose  admissions  may  be  received.  And  here 
the  general  doctrine  is,  that  the  declarations  of  a  party  to  the 
record^  or  of  one  identified  in  interest  with  him^  are,  as  against 
such  party,  admissible  in  evidence.*    If  they  proceed  from  a  stran- 

"M«Jor,  iponti,  sclens,  contra  se,  abl  Jos  fit : 
Nee  natnn,  favor,  lia  Jasve  repiignet,  et  bostis.** 

Mascard.  vH  mp,,  n.  16.  Vid.  Dig.  lib.  42»  tit  %  de  Gonfessis ;  CkML  lib.  7,  tit  59 ; 
Vau  Leea wen's  Comm.,  book  v.  c.  21. 

1  29  Howell's  State  Trials,  coL  764. 

«  Spargo  V.  Brown,  9  B.  &  C.  986,  per  Bayley,  J.  ;  infrot  §§,  180,  208.  In  tbe 
court  of  cnanceiy,  in  England,  evidence  is  not  received  of  admissions  or  declarations  of 
the  parties,  which  are  not  put  in  issne  by  tbe  pleadings,  and  which  there  was  not, 
therefore,  any  opportunity  of  explaining  or  disproving.  Copland  v,  Tonlmin,  7  Clark 
k  Fin.  860,  878  ;  Austin  i^.  Chamber,  6  Clark  &  Fin.  1 ;  Attwood  v.  Small,  Id.  284. 
But  in  the  United  States  this  rule  has  not  been  adopted  ;  and  it  is  deemed  sufficient  if 
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ger,  and  cannot  be  brought  home  to  the  party,  they  are  inadmissi- 
ble, unless  upon  some  of  the  other  grounds  already  considered.^ 
Thus,  the  admissions  of  a  payee  of  a  negotiable  promissory  note, 
not  overdue  when  negotiated,  cannot  be  received  in  an  action  by 
the  indorsee  against  the  maker,  to  impeach  the  consideration, 
there  being  no  identity  of  interest  between  him  and  the  plaintiff.^ 

§  172.  Parties  Jointly  intcrestea.  This  general  rule,  admitting 
the  declarations  of  a  party  to  the  record  in  evidence,  applies  to  all 
cases  where  the  party  has  any  interett  in  the  suit,  whether  others 
are  joint  partie$  on  the  same  side  with  him  or  not,  and  howsoever 
the  interest  may  appear,  and  whatever  may  be  its  relative  amount.' 
But  where  the  party  sues  alone,  and  has  no  interest  in  the  matter, 

the  proposition  to  be  established  is  stated  in  the  bill,  without  stating  the  particular 
kind  of  evidence  by  which  it  is  to  be  proved.  See  Smith  v.  Bumham,  2  Sumn.  612  ; 
Brandon  v.  Cabiness,  10  AJa.  156  ;  Story,  Equity  Plead.  266  a,  and  n.  (1),  where  this 
subject  is  fnUy  discussed.  And  in  England,  the  rule  has  recently  been  qualified,  so  far 
as  to  admit  a  written  admission  by  the  defendant  of  his  liability  to  the  plaintiff,  in  the 
matter  of  the  pending  suit.  Malcolm  v.  Scott,  8  Hare,  63  ;  McMahon  v.  Burchell,  1 
Coop.  Cas.  temp.  Cottenham,  475 ;  7  Law  Rev.  209.  See  the  cases  collected  by  Mr. 
Cooper  in  his  note  appended  to  that  case.  It  seems,  that  pleadings,  whether  in  equity 
or  at  common  law,  are  not  to  be  treated  as  positive  allegations  of  the  truth  of  the  facts 
therein  stated,  for  all  purposes ;  but  only  as  statements  of  the  case  of  the  party,  to 
be  admitted  or  denied  by  the  opposite  side,  and,  if  denied,  to  be  proved,  and  ulti- 
mately to  be  submitted  to  judicial  decision.    Boileau  v,  RutUu,  2  Excn.  665.  (a) 

I  Supra,  §§  128, 141,  147, 156.  There  must  be  some  evidence  of  the  identity  of  the 
person  whose  admissions  are  offered  in  evidence  with  the  party  in  question.  Thus, 
where  the  witness  asked  for  the  defendant  by  name,  at  his  lodging,  and  a  person 
came  to  the  door  professing  to  be  the  one  asked  for  ;  the  witness  being  unacquainted 
with  the  defendant's  person  then  and  since ;  this  was  held  sufficient  to  admit  the 
conversation  which  then  was  had  between  the  witness  and  this  person,  as  beings  prima 
facu^  the  language  of  the  defendant.     Reynolds  v.  Staines,  2  C.  &  K.  745. 

s  Barough  v.  White,  4  B.  &  C.  325  ;  Bristol  v.  Dann,  12  Wend.  142. 

*  Bauerman  v.  Etadenins,  7  T.  R.  668  ;  a.  o.  2  Esp.  668.  In  this  case  the  consignees 
brought  an  action  in  the  name  of  the  consignor  asainst  the  ship-master,  for  a  damage 
to  the  floods,  occasioned  by  his  negligence  ;  and  without  supposing  some  interest  to 
lemain  m  the  consignor,  the  action  comd  not  be  maintained.  It  was  on  this  ground 
that  Lawrence,  J.,  placed  the  decision.  See  also  Norden  «.  Williamson,  1  Taunt.  878 ; 
Mandeville  v,  Welcn,  6  Wheat.  288,  286  ;  Dan  H  al.  v.  Brown,  4  Cowen,  488,  492. 

(a)  The  question  how  fkr  statements  cess  has  also  been  held  admissible  against 
made  in  pleadings  may  be  re^rded  as  evi-  him  in  a  subsequent  suit  between  different 
deuce  in  the  e&me  of  admissions  by  the  parties.  Eaton  v.  Telegraph  Company, 
party  is  one  whicn  depends  in  some  mea-  68  Me.  68.  So  answers  ot  a  party  to  a 
sure  on  the  practice  of  the  Courts.  If  the  suit  to  interrogatories  filed  in  the  ordinary 
pleading  is  required  to  be  made  on  oath,  mode  of  practice  are  competent  evidence 
Its  statements  cannot  be  regarded  as  a  mere  against  him  of  the  facts  stated  therein,  in 
formula  for  the  solution  of  the  case  in  another  suit,  although  the  issues  in  the  two 
which  the  pleading  is  filed,  but,  as  a  siuts  be  different  Williams  «.  Cheney,  8 
statement  of  facts,  and  if  it  is  shown  to  Gray,  216 ;  Jndd  v.  Gibbs,  Id.  589.  See 
have  been  made  with  the  party's  knowl-  Church  v,  Shelton,  2  Curtis,  C.  C.  271  ; 
edge  and  assent,  it  seems  that  it  will  be  State  «.  Littlefield,  8  R.  I.  124.  In  Mas- 
regarded  as  his  admission  of  these  facts,  sachusetts,  by  statute,  the  pleadings  are 
Cook  V,  Barr,  44  N.  Y.  156.  So,  the  not  regarded  as  evidence  in  the  suit  in 
answer  of  a  trustee  under  the  tnistee  pro*  which  they  are  filed.    Seepott,  §  186,  n.  (a). 
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his  name  being  nsed^  of  necessity,  by  one  to  whom  he  has  assigned 
all  his  interest  in  the  subject  of  the  suit,  though  it  is  agreed  that 
he  cannot  be  permitted,  by  his  acts  or  admissions,  to  disparage  the 
title  of  his  innocent  assignee  or  vendee,  yet  the  books  are  not  so 
clearly  agreed  in  the  mode  of  restraining  him.  That  chancery 
will  always  protect  the  assignee,  either  by  injunction  or  otherwise, 
is  very  certain ;  and  formerly  this  was  the  course  uniformly  pur- 
sued; the  admissions  of  a  party  to  the  record,  at  common  law, 
being  received  against  him  in  all  cases.  But,  in  later  times,  the 
interests  of  an  assignee,  suing  in  the  name  of  his  assignor,  have 
also,  to  a  considerable  extent,  been  protected,  in  the  court49  of 
common  law,  against  the  effect  of  any  acts  or  admissions  of  the 
latter  to  his  prejudice.  A  familiar  example  of  this  sort  is  that  of 
a  receipt  in  full,  given  by  the  assignor,  being  nominal  plaintiff,  to 
the  debtor,  after  the  assignment ;  which  the  assignee  is  permitted 
to  impeach  and  avoid,  in  a  suit  at  law,  by  showing  the  previous 
assignment.^ 

§  173.  Nominal  and  real  parties.  But  a  dUtinetion  has  been 
taken  between  such  admissions  as  these  which  are  given  in  evi- 
dence to  the  jury  under  the  general  issue,  and  are  therefore  open 
to  explanation  and  controlling  proof,  and  those  in  mare  solemn 
form,  such  as  releases  which  are  specially  pleaded  and  operate 
by  way  of  estoppel ;  it  which  latter  cases  it  has  been  held,  that^ 
if  the  release  of  the  nominal  plaintiff  is  pleaded  in  bar,  the  courts 
of  law,  sitting  in  bank,  will  administer  equitable  relief,  by  setting 
aside  the  plea,  on  motion;  but  that,  if  issue  is  taken  on  the 
matter  pleaded,  such  act  or  admission  of  the  nominal  plaintiff 
must  be  allowed  its  effect  at  law  to  the  same  extent  as  if  he 
were  the  real  plaintiff  in  the  suit.^  The  American  courts,  how- 
ever, do  not  recognize  this  distinction ;  but,  where  a  release  from 
the  nominal  plaintiff  is  pleaded  in  bar,  a  prior  assignment  of  the 
cause  of  action,  with  notice  thereof  to  the  defendant,  and  an  aver- 
ment that  the  suit  is  prosecuted  by  the  assignee  for  his  own 

1  Henderson  et  al.  v.  Wild,  2  Campb.  661.  Lord  EUenboroogb,  in  a  previous  case  of 
the  same  kind,  thought  himself  not  at  liberty,  sitting  at  Nisi  Priua,  to  overrale  the 
defence.  Alner  v.  George,  1  Campb.  802 ;  Frear  v.  Kyertson,  20  Johns.  142.  See 
also  Payne  v.  Rogers,  Dong.  407  ;  Winch  v.  Keeley,  1 T.  B.  619  ;  Coekshot  v.  Bennett, 
2  T.  R.  763  ;  Lane  v.  Chandler,  S  Smith,  77,  88  ;  Skaife  v.  Jackson,  8  B.  &  C.  421 ; 
Appleton  V.  Boyd,  7  Mass.  181  ;  Tierroen  v.  Jackson,  ff  Peters,  580 ;  Saigeant  v,  Sar- 
geant,  8  Washb.  371  ;  Head  v.  Shaver,  9  Ala.  791. 

*  Alner  v.  Geoige,  1  Camp.  896,  per  Ld.  Ellenborongh ;  Gibson  v.  Winter,  6  B.  & 
Ad.  96  ;  Craib  v.  D'Aeth,  7  T.  R.  670  n.  (b)  ;  Legh  v.  Legh,  1  B.  1^  P.  447 ;  Anon.,  1 
Salk.  260  ;  Payne  v.  Rogers,  Dong.  407  ;  Bkaife  i^.  Jackson,  8  B.  &  C.  421. 
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benefit,  is  held  a  good  replication.^  Nor  is  the  nominal  plaintiff 
permitted  by  the  entry  of  a  retrcmt^  or  in  any  other  manner, 
injurionsly  to  affect  the  rights  of  his  assignee  in  a  suit  at  law.^ 

§  174.  Parties  jointly  interested.  Tliough  the  admissions  of  a 
party  to  the  record  are  generally  receivable  in  evidence  against 
him,  yet,  where  there  are  several  parties  on  the  same  side^  the  ad- 
missions of  one  are  not  admitted  to  affect  the  others,  who  may 
happen  to  be  joined  with  him,  unless  there  is  some  joint  interest 
or  privity  in  design  between  them ;  ^  (a)  although  the  admissions 
may,  in  proper  cases,  be  received  against  the  person  who  made 
them.    Thus,  in  an  action  against  joint  makers  of  a  note,  if  one 

t  Mandeville  v,  Welch,  5  Wheat  277,  283  ;  Andrews  v,  Beecker,  1  Johne.  Cas.  411 ; 
Raymond  v.  Squire,  11  Johns.  47  ;  Llttlefield  «.  Storey,  3  Johns.  425  ;  Dawson  o. 
Coles,  16  Johns.  51 ;  Kimball  v.  Huntington,  10  Wend.  675  ;  Owings  «.  Low,  5  Gill  k 
Johns.  134. 

*  Welch  V.  liandeville,  1  Wheat.  233.  "By  the  common  law,  ehoaes  in  adion 
were  not  assignable  except  to  the  crown.  The  civil  law  considers  them  as,  strictly 
speaking,  not  assignable  ;  but,  by  the  invention  of  a  fiction,  the  Roman  iurisoonsults 
contriv^  to  attain  this  object.  The  creditor  who  wished  to  transfer  his  right  of 
action  to  another  person,  constituted  him  his  attorney,  or  prvcuratcr  in  rem  miam  as 
it  was  called  ;  and  it  was  stipulated  that  the  action  should  be  brought  in  the  name  of 
the  assignor,  but  for  the  benefit  and  at  the  expense  of  the  assignee.  Pothier  de  Veute, 
No.  550.  After  notice  to  the  debtor,  this  assignment  operated  a  complete  cession  of 
the  debt,  and  invalidated  a  payment  to  any  other  person  than  the  assignee,  or  a  release 
from  any  other  person  than  him.  Id.  110,  554  ;  Code  Nafiol^on,  liv.  3,  tit.  6  ;  De  la 
Vente,  c.  8,  §  1690.  The  court  of  chancery,  imitating,  in  its  usual  spirit,  the  civil  law 
in  this  particular,  disregarded  the  rigid  strictness  of  tne  common  law,  and  protected  the 
rights  of  the  assignee  of  ehoaea  in  action.  This  liberality  yras  at  last  adopted  by  the 
courts  of  common  law,  who  now  consider  an  assignment  of  a  choae  in  adion  as  substan- 
tially valid,  only  preserving,  in  certain  cases,  the  form  of  an  action  commenced  in 
the  name  of  the  assignor,  the  beneficial  interest  and  control  of  the  suit  being,  how- 
ever, considered  as  completely  vested  in  the  assignee,  as  ffrocttrator  in  rem  suam.  See 
Master  v.  Miller,  4  T.  R.  340 ;  Andrews  v.  Beecker,  1  Johns.  Cas.  411 ;  Bates  v.  New 
York  Insurance  Company,  3  Johns.  Cas.  242  ;  Wardell  v.  £den,  1  Johns.  532,  innoiis  ; 
Carver  v.  Tracy,  3  Johns.  427  ;  Raymond  «.  Squire,  11  Johns.  47;  Van  Vechten  o. 
Graves,  4  Johns.  406  ;  Weston  v.  Barker,  12  Johns.  276."    See  the  reporter's  note  to 

I  Wheat.  237.  But  where  the  nominal  plaintiff  was  constituted,  by  the  party  in 
interest,  his  a^nt  for  negotiating  the  contract,  and  it  is  expressly  made  with  him  alone, 
he  is  treated,  m  an  action  upon  such  contract,  in  all  re.spect8  as  a  party  to  the  cause ; 
and  any  defence  against  him  is  a  defence,  in  that  action,  against  the  ceHui  que  truatf 
suing  in  his  name.  Therefore,  where  a  broker,  in  whose  name  a  policy  of  insurance 
under  beal  was  effected,  brought  an  action  of  covenant  thereon,  to  which  payment  was 

Eleadfd  ;  it  was  held  that  payment  of  the  amount  of  loss  to  the  broker,  by  allowing 
im  credit  in  account  for  that  sum,  against  a  balance  for  premiums  due  from  him  to 
the  defendants,  was  a  good  payment,  as  between  the  plaintiff  on  the  record  and  the 
defendants,  and  therefore,  an  answer  to  the  action.  Gibson  v.  Winter  etdt.^b  B.  k 
Ad.  96.  This  case,  however,  may,  with  equal  and  perhaps  greater  propriety,  be  referred 
to  the  law  of  agency.  See  Richardson  v,  Anderson,  1  Cajnpb.  43,  n.  ;  Story  on  Agency, 
{§  418,  429-484. 

*  See  mpni,  S§  1^1>  ^^^  »  ^^  ^'  Brown,  4  Cowen,  488,  492 ;  Rex  -o.  Hardwick, 

II  East,  578,  589,  per  Le  Blanc,  J. ;  Whitoomb  v.  Whiting,  2  Doug.  652. 

(a)  The  admissions  of  one  of  two  jointly  and  inadmissible.  Of.  <m/«,  §  111,  note  {e) ; 
indicted,  made  after  the  offence  is  complete  People  v.  English,  52  Cal.  212;  State  v. 
and  past,  are  hearsay  as  r^ards  the  other,     Ah  Tom,  8  Nev.  218. 
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suffers  judgment  by  default,  his  signature  must  still  be  proved 
against  the  other .^  And  even  where  there  is  a  joint  interest,  a 
release,  executed  by  one  of  several  plaintiffs,  will,  in  a  clear  case 
of  fraud,  be  set  aside  in  a  court  of  law.^  But  in  the  absence  of 
fraud,  if  the  parties  have  a  joint  interest  in  the  matter  in  suit, 
whether  as  plaintiffs  or  defendants,  an  admission  made  by  one  is, 
in  general,  evidence  against  all.^  (a)    They  stand  to  each  other,  in 

1  Gray  v.  Palmer,  1  Esp.  135.    See  also  Shirreff  v.  Wilks,  1  East,  48. 

*  Jones  V.  Herbert,  7  Taunt.  421  ;  Loring  v.  Brackett,  8  Pick.  408  ;  fikaife  v.  Jack* 
son,  8  B.  &  C.  421  ■;  Henderson  v.  Wild,  2  Canipb.  561. 

'  Such  was  the  doctrine  laid  down  by  Ld.  Mansfield  in  Whitoomb  v.  Whiting,  2 
Doug.  652.  Its  pro[)riety,  and  the  extent  of  its  application,  have  been  much  discuSied 
and  sometimes  questioned  ;  but  it  seems  now  to  be  clearly  established.  See  Perham 
r.  Raynal,  2  Bing.  806  ;  Burleigh  v.  Stott,  8  B.  ft  C.  86  ;  Wyatt  v,  Hodson,  8  Bing. 
809 ;  'Brandram  v.  Wharton,  1  B.  &  Aid.  467 ;  Holme  v.  Green,  1  Stark.  488.  See 
also,  accordingly,  White  v.  Hale,  8  Pick.  291 ;  Martin  v.  Root,  17  Mass.  222  ;  Hunt 
V.  Bridgham,  2  Pick.  581 ;  Frye  v.  Barker,  4  Pick.  882 ;  Beits  v.  Fuller,  1  McCord, 
541  ;  Johnson  v,  Beardslee,  15  Johns.  8  ;  Bound  v.  l^throp,  4  Conn.  8>86 ;  Coit  v. 
Tracy,  8  Conn.  268,  276,  277  ;  Getchell  v.  Heald,  7  Greenl.  26 ;  Owings  v.  Low,  5  Gill 
k  Johns.  144 ;  Patterson  v,  Choate,  7  Wend.  441  ;  Mclntire  v.  Oliver,  2  Hawks,  209 ; 
Cady  V.  She^jherd,  11  Pick.  400 ;  Van  Reimsdyk  v.  Kane,  1  Gall.  685,  686.  But  see 
Bell  V,  Morrison,  1  Peters,  851.  But  the  admission  must  be  distinctly  made  by  a 
party  still  liable  upon  the  note  ;  otherwise  it  will  not  be  binding  against  the  others. 
Therefore,  a  payment  appropriated,  by  the  election  of  the  creditor  only,  to  the  debt  in 
question,  is  not  a  sufficient  admission  of  that  debt,  for  this  purpose.  Holmes  v.  Green, 
ubi  sup.  Neither  is  a  payment  received  under  a  dividend  of  the  eifects  of  a  bankrupt 
promisor.  Brandram  v.  Wharton,  vM  sup.  In  this  last  case,  the  opposing  decision 
m  Jackson  «.  Fairbank,  2  H.  Bl.  840,  was  considered  and  strongly  disapproved  ;  but 
it  wa.s  afterwards  cited  by-  Holroyd,  J.,  as  a  valid  decision,  in  Burleigh  v.  Stott,  8  B. 
ft  C.  86.  (6)  The  admission  where  one  of  the  promisors  is  dead,  to  take  the  case  out 
of  the  statute  of  limitations  against  him,  must  nave  been  made  in  his  lifetime,  Burleigli 
V.  Stott,  8itpra  ;  Slatter  v.  Lawson,  1  B.  &  Ad.  896  ;  and  by  a  party  originally  liable, 
Atkins  V.  Tredgold,  2  B.  &  C.  28.  This  effect  of  the  admission  of  indebtment,  by  one 
of  several  joint  promisors,  as  to  cases  barred  by  the  statute  of  limitations,  when  it  is 
merely  a  verbal  admission,  without  part  payment,  is  now  restricted  in  England,  to  the 
party  making  the  admission,  by  Stat.  9  Geo.  IV.  c.  14  (Lord  Tenterden's  Act).  So  in 
MassachuseUs,  by  Gen.  Stat  c.  155,  §§  14,  16 ;  and  in  Vermont,  Rev.  Stat.  c.  58, 
§§  28,  27.  The  application  of  this  doctrine  to  partners,  after  the  dissolution  of  the 
partnership,  has  already  been  considered.     Supra,  §  112,  n.  (e)    Whether  a  written 


(a)  Barrick  v.  Austin,  21  Barb.  (N.  Y.) 
241 ;  Camp  v.  Dill,  27  Ala.  558.  Cf.  Derby 
V.  Rounds,  58  Cal.  659. 

{b)  But  more  recent  cases,  both  in  this 
country  and  in  England,  have  denied  that, 
from  the  mere  fact  of  part  payment,  the 
jury  are  authorized  to  mfer  a  promise  to 
pay  the  rest.  Davies  v,  Edwaixis,  6  Eng. 
L.  &  Eq.  550  ;  8.  c.  15  Jur.  1014,  where 
Jackson  v.  Fairbank,  and  Brandram  v. 
Wharton,  are  said  not  to  have  been  well 
considered.  So  now  by  Stat.  19  Ac  20 
Vict  c.  97  ;  Jackson  v,  WooUey,  8  E.  & 
B.  784  ;  Smith  v.  Westmoreland,  12  S. 
k  M.  (Miss.)  668  ;  Davidson  v.  Harrisson, 
83  Miss.  41 ;  Roscoe  v.  Hale,  7  Gray 
(Mass^),  274 ;  Stoddard  v.  Doane,  Id.  387  ; 
and  note  to  Bradfield  v.  Tupper,  7  Eng. 


Ij.  k  Eq.  541.  Also  Shoemaker  v.  Bene- 
dict, 1  Ker.  (N.  Y.)  176  ;  Coleman  v. 
Fobes,  22  Pa.  156 ;  Bush  v.  Stowell,  71 
Pa.  St  208  ;  Angell  on  Limitations,  6th 
ed.  §§  240,  260,  where  the  subject,  both 
as  to  payments  and  admissions,  is  fully 
treated,  and  the  authorities  are  collected. 

{c)  The  admissions  of  a  partner,  with 
respect  to  a  transaction  within  the  scope 
of  the  partnership  business,  are  competent 
evidence  against  the  personal  representa- 
tives of  the  deceased  partner.  Clark's 
Ex'rs  V,  Van  Reimsdyk,  9  Cranch,  1 53 ; 
McElroy  v.  Ludlum,  32  N.  J.  Eq.  828  ; 
but  not  to  establish  the  fact  of  the  part- 
nership. Cowan  V.  Kinney,  88  Ohio  St 
422.  See  ante,  §  112,  and  post^  §  178,  and 
notes. 
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this  respect,  in  a  relation  similar  to  that  of  existing  copartners. 
Thus,  also,  the  act  of  making  a  partial  payment  within  six  years, 
by  one  of  several  joint  makers  of  a  promissory  note,  takes  it  out 
of  the  statute  of  limitations.^  And  where  several  were  both 
legatees  and  executors  in  a  will,  and  also  appellees  in  a  question 
upon  the  probate  of  the  will,  the  admission  of  one  of  them,  as  to 
facts  which  took  place  at  the  time  of  making  the  will,  showing 
that  the  testatrix  was  imposed  upon,  was  held  receivable  in  evi* 
dence  against  the  validity  of  the  wiU.*  (a)  And  where  two  were 
bound  in  a  single  bill,  the  admission  of  one  was  held  good  against 
both  defendants.^ 

§  175.  Corporaton.  In  settlement  cases,  it  has  long  been  held 
that  declarations  by  rated  parishioners  are  evidence  against  the 
parish;  for  they  are  parties  to  the  cause,  though  the  nominal 
parties  to  the  appeal  be  church-wardens  and  overseers  of  the  poor 
of  the  parisL^  The  same  principle  is  now  applied  in  England  to 
all  other  prosecutions  against  towns  and  parishes,  in  respect  to 
the  declarations  of  ratable  inhabitantSy  they  being  substantially 

acknowled^ent,  made  by  one  of  several  partnen,  stands  upon  different  ground  from 
that  of  a  sunUar  admission  by  one  of  sereral  joint  contractors,  is  an  open  question. 
Clark  V.  Alexander,  8  Jur.  496,  498.  See  post,  vol.  it  S§  441,  444  ;  Pierce  v.  Wood, 
8  Foster,  520. 

1  Burleigh  v.  Stott,  8  B.  &  C.  86  ;  Munderson  v.  Reeve,  2  Stark.  Evid.  484 ; 
Wyatt  V,  llodson,  8  Bing.  809 ;  Chippendale  v.  Thurston,  4  C.  &  P.  98  ;  8.  o.  1  M. 
k  M.  411 ;  Pease  v.  Hirst,  10  B.  &  C.  122.  But  it  must  be  distinctly  shown  to  be  a 
payment  on  account  of  the  particular  debt.     Holme  v.  Green,  1  Stark.  488. 

3  Atkins  V,  Sanger,  1  Pick.  192.  See  also  Jackson  v.  Vail,  7  Wend.  126  ;  Osgood 
V.  Manhattan  Co.,  3  Cowen,  612. 

*  Lowe  V,  Boteler,  4  Har.  &  McHen.  846 ;  Yicary's  Case,  1  Qilbert,  Evid.  by  Lofit, 
p.  59,  n. 

*  Bex  V.  Inhabitants  of  Hardwick,  11  East,  579.    See  mpra,  §§  128,  129. 

(a)  The  rule  here  stated  is  said  by  the  effect  of  some  admissions  and  the  non-con- 
court,  in  Milton  v.  Hunter,  13  Bush  elusive  effect  of  others.  See  post,  §§  204- 
(Ky.),  168,  not  to  be  the  law  in  Pennsyl*  212.  So  the  admissions  of  a  party  named 
vania  and  Alabama ;  but  it  is  held  in  we  as  an  executor  and  legatee  of  a  will,  as  to 
case  before  the  court,  that  admissions  of  the  unsoundness  of  the  mind  of  the  testa- 
co-legatees  are  evidence,  entitled  to  the  tor,  are  admissible,  upon  a  probate  of  tiie 
effect  not  of  an  adnUa&Um  by  aU  the  co-  will.  Robinson  v.  Hutchinson,  81  Vt  448. 
legatees,  but  of  the  simple  circumstance  The  better  rule  now  seems  to  be  that 
that  a  party  interested  admitted  what  he  such  admissions  are  not  admissible  except 
probably  would  not  have  done,  had  he  against  the  devisee  who  makes  them,  un- 
not  believed  it  to  be  true.  And  this  fact,  less  a  joint  interest  or  some  conspiracy  is 
though  not  entitled  to  the  effect  of  an  proved.  Hayes  v.  Burkam,  51  Ind.  180 ; 
admission,  by  all  concerned  in  a  common  Forney  v,  Ferrell,  4  W.  Va.  780  ;  La  Baa 
interest  under  the  will,  may  nevertheless  v.  Vanderbilt,  8  Bedf.  884  ;  Clark  v,  Mor- 
tend  to  a  presumption  against  aU  of  them  rison,  25  Pa.  St.  458 ;  Shailer  v.  Bumstead, 
(in  a  degree  corresponding  with  all  the  99  Mass.  112 ;  Osgood  «.  Manhattan  Co., 
circumstances),  that  the  thine  admitted  8  Cow.  (N.  Y.)  612  ;  Thompson  v,  Thomp- 
may  be  true.  The  distinction  here  stated  son,  18  Ohio  St  858.  See  jnm^,  §  176,  n.  7. 
seems  to  be  that  between  the  eondtuive 
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parties  to  the  record.^  Nor  is  it  necessary  first  to  call  the  inhabi- 
tant,  and  show  that  he  refuses  to  be  examined,  in  order  to  admit 
his  declarations.^  And  the  same  principle  would  seem  to  apply  to 
the  inhabitants  of  towns,  counties,  or  other  territorial  political  di* 
visions  of  this  country,  who  sue  and  are  prosecuted  as  inhabitants, 
eo  nomine^  and  are  termed  qtum  corporations.  Being  parties  per- 
sonally liable,  their  declarations  are  admissible,  thoij^h  the  value  of 
the  evidence  may,  from  circumstances,  be  exceedingly  light.^  (a) 

§  176.  Mere  oommnnity  of  Interest  not  enongk.  It  is  a  joint 
interest^  and  not  a  mere  eommunity  of  intereet,  that  renders  such 
admissions  receivable.  Therefore  the  admissions  of  one  executor 
are  not  received,  to  take  a  case  out  of  the  statute  of  limitations, 
as  against  his  coexecutor.*    Nor  is  an  acknowledgment  of  in- 

1  Reg.  V,  Adderboiy,  5  Q.  B.  187. 

>  Rex  V.  Inhabitants  of  Whitley  Lower,  1  M.  A  &  687 ;  Rex  v.  Inhabitants  of 
Woburn,  10  East,  395. 

*  11  East,  586,  per  Ld.  Ulenboroagh ;  2  Stark.  Evid.  580.  The  statutes  render- 
ing quoH  corporators  competent  witnesses  (see  54  Geo.  III.  c.  170  ;  8  &  4  Viot.  c.  25) 
are  not  understood  as  interfering  with  the  rule  of  evidence  respecting  admissions. 
Phil,  ft  Am.  on  Eyid.  895,  and  n.  (2)  ;  1  Phil  Evid.  875,  n.  (2).  In  some  of  the 
United  States,  similar  statutes  have  been  enacted.  LL.  Vermont  (Rey.  Code,  1889), 
c.  81,  S  18  ;  Massachusetts,  Rev.  Stat.  c.  94,  §  54 ;  Delaware  (Rev.  Code,  1829), 
p.  444  ;  New  York,  Rev.  Stat  vol.  i.  pp.  408,  489  (8d  ed.)  ;  Maine,  Rev.  Stat.  1840, 
c  115,  §  75;  New  Hampshire,  Rev.  Stat  1842,  c.  188,  {  12,  Pennsylvania,  Dunl. 
Dig.  pp.  215,  918,  1019,  1165  ;  Michigan,  Rev.  Stet  1846,  c.  102,  §  81.  In  several 
States,  the  interest  of  inhabitants,  merely  as  such,  has  been  deemed  too  remote  and 
contingent,  as  well  as  too  minute,  to  disqualify  them,  and  they  have  been  held  com- 
petent at  common  law.  Eustis  v.  Parker,  1  N.  H.  278 ;  CJomwell  v.  Isham,  1  Day,  85  ; 
Fuller  V,  Hampton,  5  (3onn.  416  ;  Falls  v.  Belknap,  1  Johns.  486  ;  Bloodgood  v. 
Jamaica,  12  Johns.  285 ;  Ex  parU  Rip,  1  Paige,  618 ;  Corwein  v,  Hames,  11  Johns. 
76 ;  Orange  v.  Springfield,  1  Southard,  186  ;  State  v.  Davidson,  1  Bailey,  85  ;  Jones- 
boro  V.  McEee,  2  Yerger,  167  ;  Gass  v,  Gass,  8  Humph.  278,  285.    See  infra,  §  381. 

^  TuUock  V,  Dunn,  BL  &  M.  416.  Qucere,  and  see  Hammon  v.  Huntley,  4  Cowen, 
498.  But  the  declarations  of  an  executor  or  administrator  are  admissible  against  him, 
in  any  suit  by  or  against  him  in  that  character.    Faunoe  v.  Gray,  21  Pick.  248. 


(a)  The  doctrine  of  the  text  is  thus 
strenuously  controverted  by  Judge  Red- 
field.  "  We  believe  the  practice  is  not 
general,  in  the  American  States,  to  admit 
the  declarations  of  the  memben  of  a  cor- 
poration, as  evidence  against  the  corpora- 
tion itself.  And  it  seems  to  us,  that  upon 
principle  they  are  clearly  inadmissiDle. 
There  is  no  rule  of  law  better  settled  than 
that  the  admissions  of  a  shareholder  will 
not  bind  the  corporation.  Nor  will  the 
admission  of  a  director  or  agent  of  a  pri- 
vate corporation  bind  the  company,  ex- 
cept as  a  part  of  the  rea  gestcs.  And  it 
will  make  no  difference  that  the  action  is 
in  the  corporate  name  of  the  president  and 
directors ;  that  does  not  make  them  parties 
in  person.     And  we  see  no  more  reason 


why  the  admissions  of  the  inhabitants  of 
a  town  or  parish  should  bind  the  munici- 
pality, because  the  action  happens  to  be 
in  form  in  the  name  of  such  inhabitants, 
than  that  all  the  admissions  or  declara- 
tions of  the  people  at  laige  should  be 
evidence  against  tne  pnblio  prosecutor  in 
criminal  proceedings,  when  they  are  insti- 
tuted in  toe  name  of  The  People,  which  we 
believe  would  be  regarded  as  an  absurdity 
by  every  one.  We  oondude,  therefore, 
that  in  no  such  case  can  the  admission 
or  dedaration  of  a  corporator  be  fairly  re- 
garded as  evidence  against  the  corporation. 
Watertown  v.  Gowen,  4  Plsige,  510  ;  Bur- 
lington V.  Galaii,  1  Y t  885 ;  Low  v. 
Peridns,  10  Yt  582. 
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debtmeirt  bj  one  executor  admissible  against  his  coexecutor,  to 
establish  the  original  demand.^  The  admission  of  the  receipt  of 
money,  by  one  of  several  trustees,  is  not  receiyed  to  charge  the 
other  trustees.^  Nor  is  there  such  joint  interest  between  a  sur- 
yiving  promisor,  and  the  executor  of  his  copromisor,  as  to  make 
the  act  or  admission  of  the  one  sufficient  to  bind  the  other.^ 
Neither  will  the  admission  of  one  who  was  joint  promisor  with  a 
femeM>l4\)e  received  to  charge  her  husband,  after  the  marriage, 
in  an  action  against  them  all,  upon  a  plea  of  the  statute  of  limi- 
tations.^ •  For  the  same  reason,  namely,  the  absence  of  a  joint 
interest,  the  admissions  of  one  tenant  in  common  are  not  receiva- 
ble against  his  cotenant,  though  both  are  parties  on  the  same 
side  in  the  suit.^  Nor  are  the  admissions  of  one  of  several 
devisees  or  legatees  admissible  to  impeach  the  validity  of  the  will 
where  they  may  affect  others  not  in  privity  with  him.^  Neither 
are  the  admissions  of  one  defendant  evidence  against  the  other, 
in  an  action  on  the  case  for  the  mere  negligence  of  both  J 

§  177.  Interest  miuit  b«  real.  It  is  obvious  that  an  apparent 
Joint  interest  i»  not  w^Jicient  to  render  the  admissions  of  one 
party  receivable  against  his  companions  where  the  reality  of  that 
interest  is  the  point  in  controversy.  A  foundation  must  first  be 
laid,  by  showing,  prima  faeiey  that  a  joint  interest  exists.  There- 
fore, in  an  action  against  several  joint  makers  of  a  promissory 
note,  the  execution  of  which  was  the  point  in  issue,  the  admis- 
sion of  his  signature  only  by  one  defendant  was  held  not  suffi- 
cient to  entitle  the  plaintiff  to  recover  against  him  and  the  others, 
though  theirs  had  been  proved;  the  point  to  be  proved  against 
all  being  a  joint  promise  by  all.^  And  where  it  is  sought  to 
charge  several  as  partners,  an  admission  of  the  fact  of  partnership 
by  one  is  not  receivable  in  evidence  against  any  of  the  others,  to 

1  Hammon  v,  Huntley,  4  Cowen,  498 ;  James  v.  Hackley,  16  Johns.  277 ;  Forsyth 
V.  Ganson,  5  Wend.  568. 

s  Danes  v,  Ridce,  8  Esp.  101. 

*  Atkins  V,  Tredgold,  2  K  &  C.  28 ;  Slater  v.  Lawson,  1  B.  &  Ad.  896  ;  Slaymaksr 
V.  Qundacker  8  Ex'r,  10  Seig.  k  Rawl.  75  ;  Hfithaway  v.  HaskdU,  9  Pick.  42. 

«  Pittam  V.  Foster,  1  B.  &  C.  248. 

*  Dan  V.  Brown,  4  Cowen,  488,  492.    And  see  Smith  v.  Vincent,  15  Conn.  1. 

*  H«ubeigsr  v.  Boot,  6  Watts  k  Serg.  481. 

T  Daniels  v.  Potter,  1  M.  4  M.  501 ;  iupra,  §  111.  Neither  is  there  snch  privity 
among  the  members  of  a  board  of  public  officers,  as  to  make  the  admissions  of  one 
binding  on  alL  Lockwood  v.  Smith,  5  Day,  809.  Nor  among  seyeral  indorsers  of  a 
promissory  note.  Slaymaker  v.  Oundacker's  £x*r,  10  Seig.  ft  &,w\.  75.  Nor  between 
executors  and  heirs  or  devisees.     Osgood  v.  Manhattan  Co.,  8  Cowen,  612. 

*  Gray  v.  Palmer,  1  Esp.  185.  ■ 
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prove  the  partnership.  It  is  only  after  the  partnership  is  shown 
to  exist,  bj  proof  satisfactory  to  the  judge,  that  the  admission  of 
one  of  the  parties  is  received,  in  order  to  affect  the  others.^  (a) 
If  they  sue  upon  a  promise  to  them  as  partners,  the  admission  of 
one  is  evidence  against  all,  even  though  it  goes  to  a  denial  of  the 
joint  right  of  action,  the  partnership  being  conclusively  admitted 
by  the  form  of  action.^ 

§  178.  AiMwen  in  ohanoerf.  In  general,  the  atuwer  of  one 
defendant  in  chancery  cannot  be  read  in,  evidence  against  his  co- 
defendant  ;  the  reason  being,  that,  as  there  is  no  issue  between 
them,  there  can  have  been  no  opportunity  for  cross-examina- 
tion.^ (6)  But  this  rule  does  not  apply  to  cases  where  the  other 
defendant  claims  through  him  whose  answer  is  offered  in  evidence; 
nor  to  cases  where  they  have  a  joint  interest,  either  as  partners  or 
otherwise,  in  the  transaction.^  Wherever  the  confession  of  any 
party  would  be  good  evidence  against  another,  in  such  case  his 
answer,  a  fortiori^  may  be  read  against  the  latter.^ 

§  179.  Owardiang,  ezeonton,  &c.  The  admissions  which  are 
thus  receivable  in  evidence  must,  as  we  have  seen,  be  those  of  a 
person  having  at  the  time  some  interest  in  the  matter  afterwards 
in  controversy  in  the  suit  to  which  he  is  a  party.  The  admis- 
sions, therefore,  of  a  guardian^  or  of  an  executor  or  adminiatrator^ 
made  before  he  was  eompletely  clotlied  with  that  trust,  or  of  a 

1  Nicholls  V,  Dowding,  1  Stark.  81 ;  Qrant  v.  Jackson,  Peake's  Caa.  204  ;  Bm^gesa 
V.  Lane,  8  GreenL  165 ;  Grafton  Bank  v.  Moore,  18  N.  H.  99.  See  »upm,  §  112 ; 
post,  vol.  iL  §  484  ;  Latham  v,  KenniHton,  13  N.  H.  203  ;  Whitney  v.  Ferns,  10  Johns. 
M;  Wood  V.  Braddick,  1  Taunt.  104;  San^ter  «.  Mazzarredo,  1  Stark.  161  ;  Van 
Reimsdyk  v,  Kane,  1  GalL  635  ;  Harris  v.  Wilson,  7  Wend.  57  ;  Bncknam  v.  Barnam, 
15  Coun.  68. 

3  Lucas  V.  De  La  Cour,  1  M.  &  S.  249. 

*  Jones  V.  Turbernlle,  2  Ves.  Jr.  11 ;  Morse  v.  Royal,  12  Yes.  855,  860 ;  Leeds  v. 
Marine  Ins.  Co.  of  Alexandria,  2  Wheat  880  ;  Gresley  on  £q.  £vid.  24 ;  Field  v, 
Holland,  6  Cranch,  8 ;  Clark's  Ex'rs  v.  Van  Rieinsdyk,  9  Crancb,  158  ;  Van  Reimsdyk 
V,  Kane,  1  GalL  680 ;  Parker  v.  Morrell,  12  Jur.  258 ;  2  C.  &  K.  599  ;  Morris  v, 
Nixon,  1  How.  8.  C.  118. 

«  Field  V.  Holland,  6  Cranch,  8,  24  ;  Clark's  Ex'rs  v.  Van  Riemsdyk,  9  Cranch, 
153,  156 ;  Osbom  o.  United  States  Bank,  9  Wheat  788,  882 ;  Christie  v.  Bishop,  1 
Barb.  Ch.  105,  116. 

*  Van  Reimsdyk  v.  Kane,  1  GalL  680,  685. 

(a)  Allcott  V,  Strong,  9  Cnsh.  (Mass.)  and  B  admits  that  he  is  a  partner  with  A, 

823  ;  Dutton  v.  Woodman,  Id.  255 ;  Rich  it  is  evidenoe  of  partnership  as  to  both ; 

V.  Flanders,  89  N.  H.  804 ;  Campbell  v.  and  it  makes  no  difference  which  declara- 

Hastings,  29  Ark.  512  ;  Cowan  v.  Kin-  tion  is  offered  first.     Edwards  v.  Tracy, 

ney,  88  Ohio  St  422  ;  anU,  §  112,  n.  (a).  62  Pa.  St.  874. 

But  when  A  and  B  are  sued  as  partners,  (b)  McElroy  v,  Lndlum,  82  N.  J.  Eq. 

if  A  admits  that  he  is  a  partner  with  B,  828. 
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prochein  amy,  made  before  the  commencement  of  the  suit,  cannot 
be  received,  either  against  the  ward  or  infant  in  the  one  case,  or 
against  himself,  as  the  representative  of  heirs,  devisees,  and 
creditors,  in  the  other ;  ^  though  it  may  bind  the  person  himself, 
when  he  is  afterwards  a  party,  siw  jure^  in  another  action.  A 
solemn  admission,  however,  made  in  good  faith,  in  a  pending 
suit,  for  the  purpose  of  that  trial  only,  is  governed  by  other  con* 
siderations.  Thus,  the  plea  of  nolo  conUnderej  in  a  criminal  case, 
is  an  admission  for  that  trial  only.  One  object  of  it  is  to  prevent 
the  proceedings  being  used  in  any  other  place ;  and  therefore  it 
is  held  inadmissible  in  a  civil  action  against  the  same  party .^  So, 
the  answer  of  the  guardian  of  an  infant  defendant  in  chancery 
can  never  be  read  against  the  infant  in  another  suit ;  for  its  office 
was  only  to  bring  the  infant  into  court  and  make  him  a  party .^ 
But  it  may  be  used  against  the  guardian,  when  he  afterwards  is 
a  party  in  his  private  capacity ;  for  it  is  his  own  admission  upon 
oath.^  Neither  can  the  admission  of  a  married  woman,  answering 
jointly  with  her  husband,  be  afterwards  read  against  her,  it  being 
considered  as  the  answer  of  the  husband  alone.^ 

§  180.    Admissions   of  parties  not   of  record.     We  are  next  to 

consider  the  admissions  of  persons  who  are  not  parties  to  the 
record,  but  yet  are  interested  in  the  subject-matter  of  the  suit. 
The  law,  in  regard  to  this  source  of  evidence,  looks  chiefly  to 
the  real  parties  in  interest,  and  gives  to  their  admissions  the 

1  V^ebb  V.  Smith,  R.  k  M.  106 ;  Fraser  v.  Mareh,  2  Stark.  41 ;  Cowling  v.  Ely,  Id. 
866 ;  Plant  «.  McEwen,  4  Conn.  644.  So,  the  admissiona  of  one,  before  he  became 
asaignee  of  a  bankrupt,  are  not  receivable  against  him,  where  suing  as  assignee. 
Fen  wick  v.  Thornton,  1  M.  &  M.  61.  (a)  Nor  is  the  statement  of  one  partner  admissible 
against  the  others,  in  rmrd  to  mattera  which  were  transacted  before  he  became  a 

Eirtuer  in  the  house,  ana  in  which  he  had  no  interest  prior  to  that  time.  Catt  v. 
oward,  3  Stark.  8.  In  trover  by  an  infant  suing  by  his  guardian,  the  statements  of 
the  guardian,  tending  to  show  that  the  property  was  in  fact  his  own,  are  admissible 
a^nst  the  plaintiff,  as  being  the  declarations  of  a  party  to  the  record.  Tenney  v. 
Evans,  14  N.  H.  348 ;  post,  §  180,  n. 

'  Guild  V.  Lee,  8  Law  Reporter,  p.  438.  So,  an  admission  in  one  plea  cannot  be 
called  in  aid  of  the  issue  in  another.  Stracy  v,  Blake,  8  M.  ft  W.  168 ;  Jones  v, 
Flint,  2  P.  &  D.  694 ;  Gould  on  Pleading,  482,  438 ;  Mr.  Rand's  note  to  Jackson  v. 
Stetson,  16  Mass.  68. 

*  E^leston  v,  Speke^  alias  Petit,  8  Mod.  268,  269 ;  Hawkins  v,  Lnscombe,  2 
Swanst.  892,  cases  cited  in  note  (a) ;  Story  on  £q.  PI.  668  ;  Gresley  on  Eq.  Evid.  24, 
823  ;  Mills  v.  Dennis,  8  Johns.  C.  867. 

*  Beasley  v.  Magrath,  2  Sch.  &  Lefr.  84  ;  Gresley  on  Eq.  Evid.  828. 

*  Hodgson  V.  Merest,  9  Price,  668 ;  Elston  v,  Wood,  2  My.  &  K.  678. 

(a)  Legge  v.  Edmonds,  26  L.  J.  Ch.  C.  J.,  in  Smith  v.  Morgan,  2  M.  &  Rob., 
125 ;  Metters  v.  Brown,  82  L.  J.  Ex.  140.  seems  to  be  regarded  as  unsound  in  Eng- 
The  ruling  to  the  contrary  by  Tindal^     land. 
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same  weight  as  thoagh  thej  were  partis  to  the  recorcL  Thus 
the  admissions  of  the  ee^tui  qtu  trtut  of  a  bond;^  those  of  the 
persons  interested  in  a  policy  effected  in  another's  name^  for 
their  benefit;'  those  of  the  8hipH)wners,  in  an  action  by  the 
master  for  freight;^  those  of  the  indemnifying  creditor,  in  an 
action  against  the  sheriff;^  those  of  the  deputynsheriff,  in  an 
action  against  the  high-sheriff  for  the  misconduct  of  the  deputy ;  ^ 
are  all  receivable  against  the  party  making  them.  And,  in 
general,  the  admissions  of  any  party  represented  by  another  are 
receivable  in  evidence  against  his  representative*^  (a)    But  here, 

1  Hannon  v.  Parker,  1  WUb.  257.  See  alao  Harriaon  v,  VaUanoe,  1  Bing.  45.  Bat 
the  declarations  of  the  eutui  que  trust  are  admissible,  only  so  far  as  his  interest  and 
that  of  the  tnutee  are  identical.  Doe  v.  Wainwriflht,  8  Key.  &  P.  698.  And  the 
nature  of  his  interest  must  be  shown,  even  though  it  oe  admitted  that  he  is  a  cedui  qtu 
tnut.     May  v.  Taylor,  6  M.  &  Or.  261. 

s  Bell  o.  Ansley,  16  East,  141,  143.        *  Smith  v.  Lyon,  8  Camph.  465. 

*  Dowden  v,  Fowle,  4  Campb.  38  ;  Dyke  v.  Aldridge,  cited  7  T.  R.  665  ;  11  East, 
584  ;  Young  v.  Smith,  6  Eap.  121  ;  Harwood  v.  K<^ra»  1  M.  &  Bob.  204 ;  Proctor  «. 
Lainson,  7  C.  &  P.  629. 

*  The  admissions  of  an  under-sheriff  are  not  receivable  in  evidence  against  the 
aheiiff,  unless  they  tend  to  cham  himself,  he  being  the  real  party  in  the  cause.  He 
is  not  regarded  as  the  general  officer  of  the  sheriff,  to  all  intents.  Snowball  «.  Good- 
ricke,  4  B.  &  Ad<  541 ;  thoufl^  the  admissibility  of  his  declarations  has  sometimes 
been  placed  on  that  ground.  Drake  v.  Sykes,  7  T.  R.  113.  At  other  times  they  have 
been  received  on  the  ground,  that,  being  liable  over  to  the  sheriff,  he  is  the  real  party 
to  the  suit  Yabsley  v,  Doble,  1  Ld.  Raym.  190.  And  where  the  dieriff  has  teken  a 
general  bond  of  indemnity  from  the  under-officer,  and  has  given  him  notice  of  the 
pendency  of  the  suit,  and  required  him  to  defend  it,  the  latter  is  in  fact  the  real  party 
in  interest,  whenever  the  sheriff  is  sued  for  his  default ;  and  his  admissions  are  clearly 
receivable,  on  principle,  when  made  against  himself.  It  has  elsewhere  been  said,  that 
the  declarations  of  an  under-sheriff  are  evidence  to  chaige  the  sheriff,  only  where  his 
acts  might  be  given  in  evidence  to  charge  him  ;  and  then,  rather  as  acts  than  as  decla- 
rations, the  declarations  being  considered  as  part  of  the  res  ffeslm,  Wheeler  v.  Ham- 
bright,  9  Serg.  &  R.  396,  397.  See  Scott  v.  Marshall,  2  Cr.  &  Jer.  288 ;  Jacobs  v. 
Humphrey,  2  Cr.  &  M.  413  ;  s.  c.  4  Tyrw.  272.  But  whenever  a  person  is  bound  by 
the  record,  he  is,  for  all  purposes  of  evidence,  the  party  in  interest,  and,  as  such,  hb 
admissions  are  receivable  against  him,  both  of  the  facts  it  recites,  and  of  the  amount  of 
damages,  in  all  cases  where,  being  liable  over  to  the  nominal  defenduit,  he  has  been 
notified  of  the  suit,  and  required  to  defend  it.  Clark's  Ez'rs  v.  Carrington,  7  Cranch, 
822;  Hamilton  v,  Cutts,  4  Mass.  349  ;  T^ler  v,  Ulmer,  12  Mass.  166;  Duffield  «. 
Scott,  3  T.  R.  374;  Kip  v.  Brigham,  6  Jones,  158 ;  7  Johns.  168 ;  Bender  v.  From- 
beiger,  4  Dall.  436.  See  also  Carlisle  v.  Garland,  7  Binff.  298  ;  North  v.  Miles,  1 
Campb.  389 ;  Bowsher  v.  Calley,  1  Campb.  391,  n.  ;  Unaerhill  v.  Wilson,  6  Bing. 
697 ;  Bond  v.  Ward,  1  Nott  &  McCord,  201 ;  Carmack  v.  Commonwealth,  5  Binn. 
184  ;  Sloman  v.  Heme,  2  Esp.  695  ;  Williams  v.  Bridges,  2  Staric  42 ;  Savage  v. 
Balch,  8  Greenl.  27. 

*  Stark.  £vid.  26  ;  North  v.  Miles,  1  Campb.  390. 

(a)  In  an  action  by  a  father  for  the  terested  in  the  subject-matter  of  the  suit 

loss  of  the  life  of  the  son,  the  declarations  with  the  parties  to  the  record,  cannot 

of  the  son,  after  the  injuiTt  as  to  the  cause,  make  declarations  to  bind  the  others,  is 

are  admissible  against  the  father.     Stem  probably  not  the  law,  and  is  at  best  an 

V.  R.  R.   Co.,   C.  C.  P.  PhiU.  7  Leg.  obiter  dictum^  as  the  case  went  off  on  an- 

Gazette,  223.    The  statement  in  Dickin-  other  point.      QL  Weed  v.   Kellogg,  6 

son  V,  Clarke,  5  W.  Va.  280,  that  persons  McLean,  44. 
not  parties  to  the  record,  yet  jointly  in- 
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also,  it  is  to  be  observed,  that  the  declarations  or  admissions 
must  have  been  made  while  the  party  making  them  had  some 
interest  in  the  matter ;  and  they  are  receivable  in  evidence  only 
so  far  as  his  own  interests  are  concerned.  Thus,  the  declaration 
of  a  bankrupt,  made  before  his  bankruptcy,  is  good  evidence  to 
charge  his  estate  with  a  debt ;  but  not  so  if  it  was  made  after* 
wards.^  (a)  While  the  declarant  is  the  only  party  in  interest,  no 
harm  can  possibly  result  from  giving  full  effect  to  his  admissions. 
He  may  be  supposed  best  to  know  the  extent  of  his  own  rights, 
and  to  be  least  of  all  disposed  to  concede  away  any  that  actually 
belonged  to  him*  But  an  admission,  made  after  other  persons 
have  acquired  separate  rights  in  the  same  subject-matter,  cannot 
be  received  to  disparage  their  title,  however  it  may  affect  that  of 
the  declarant  himself.  This  most  just  and  equitable  doctrine 
will  be  found  to  apply  not  only  to  admissions  made  by  bankrupts 
and  insolvents,  but  to  the  case  of  vendor  and  vendee,  payee  and 
indorsee,  grantor  and  grantee,  and,  generally,  to  be  the  piervading 
doctrine  in  all  cases  of  rights  acquired  in  good  faith,  previous  to 
the  time  of  making  the  admissions  in  question.'  (i) 

§  181.  AdmlMioiis  of  strangen.  In  some  cases,  the  admissions 
of  third  persons^  itrangers  to  the  «mY,  are  receivable.  This  arises 
when  the  issue  is  substantially- upon  the  mutual  rights  of  such 
persons  at  a  particular  time ;  in  which  case  the  practice  is  to  let 
in  such  evidence  in  general,  as  would  be  legally  adnussible  in  an 
action  between  the  parties  themselves.  Thus,  in  an  action  against 
the  sheriff  for  an  escape,  the  debtor's  acknowledgment  of  the 
debt,  being  sufficient  to  charge  him  in  the  original  action,  is 
sufficient,  as  against  the  sheriff,  to  support  the  averment  in  the 
declaration  that  the  party  escaping  was  so  indebted.^  So,  an 
admission  of  joint  liability  by  a  third  person  has  been  held  suffi- 
cient evidence,  on  the  part  of  the  defendant,  to  support  a  plea  in 
abatement  for  the  non-joinder  of  such  person  as  defendant  in  the 
suit ;  it  being  admissible  in  an  action  against  him  for  the  same 

1  Bateman  v.  Bailey,  5  T.  R.  618 ;  Smith  v.  Simmer  1  Esp.  880 ;  Deady  v.  Har- 
rlBon,  1  Stark.  60. 

s  Baitlet  V.  Delprat,  4  Mass.  702,  708 ;  Clarke  v,  Waite,  12  Maaa.  439 ;  Bridge  v. 
Eggleston,  14  Maaa.  245,  250,  251;  Phoenix  v.  Ingraham,  5  Johna.  412;  Packer  v. 
GoDsaloa,  1  Serg.  &  R.  526 ;  Patton  v.  Goldaborough,  9  Senr.  &  R.  47 ;  Babb  v.  Clemaon, 
12  Serg.  &  R.  g28.  e  '         e 

*  Sloman  v.  Heme,  2  Esp.  695 ;  Williama  v.  Bridges,  2  Stark.  42  ;  Kempland  v. 
Macanley,  Peake'a  Caa.  65. 

(a)  Infra,  §  190.  (b)  I^fira,  1 190. 
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cause,^  And  the  admissions  of  a  bankrupt,  made  before  the  act 
of  bankruptcy,  are  receivable  in  proof  of  the  petitioning  creditor's 
debt.  His  declarations,  made  after  the  act  of  bankruptcy,  though 
admissible  against  himself,  form  an  exception  to  this  rule,  be- 
cause of  the  intervening  rights  of  creditors,  and  the  danger  of 
fraud.* 

§  182.  Referees.  The  admissions  of  a  third  person  are  also 
receivable  in  evidence,  against  the  party  who  has  expresslif  re- 
ferred another  to  him  for  information,  in  regard  to  an  uncertain 
or  disputed  matter.  In  3uch  cases,  the  party  is  bound  by  the  dec- 
larations of  the  persons  referred  to,  in  the  sam^  manner,  and  to 
the  same  extent,  as  if  they  were  made  by  himself,  (a)  Thus, 
upon  a  plea  of  plene  adminutravit^  where  the  executors  wrote  to 
the  plaintiff,  that,  if  she  wished  for  further  information  in  regard 
to  the  assets,  she  should  apply  to  a  certain  merchant  in  the  city, 
they  were  held  bound  by  the  replies  of  the  merchant  to  her  in- 
quiries upon  that  subject.^  So,  in  oi^umprit  for  goods  sold,  where 
the  fact  of  the  delivery  of  them  by  the  carman  was  disputed,  and 
the  defendant  said,  ^^  If  he  will  say  that  he  did  deliver  the  goods, 
I  will  pay  for  them,"  he  was  held  bound  by  the  affirmative  reply 
of  the  carman.*  (J) 

§  183.  Interpreter.  This  principle  extends  to  the  case  of  an 
interpreter  whose  statements  of  what  the  party  says  are  treated 
as  identical  with  those  of  the  party  himself ;  and  therefore  may 
be  proved  by  any  person  who  heard  them,  without  calling  the 
interpreter.*  (c) 

1  Clay  V.  Langslow,  1  M.  &  M.  46.    Sed  qtuere,  and  see  infra,  §  895. 

*  Hoare  «.  Coryton,  4  Taunt  560 ;  2  Rose,  158  ;  Robaon  v,  Eemp^  4  Esp.  284  ; 
Watts  V,  Thorpe,  1  Campb.  876  ;  SmaUcombe  v.  Bruges,  McClel.  45  ;  a.  c.  18  Price, 
186  ;  Taylor  v.  Kinloch,  1  Stark.  175 ;  2  Stark.  594 ;  Jarrett  v,  Leonard,  2  M.  &  S. 
265.  The  dictum  of  Loid  Kenyon,  in  Dowton  v.  Cross,  1  Esp.  168,  that  the  admissions 
of  a  bankrupt,  made  after  the  act  of  bankruptcy,  but  befoi-e  the  commission  issued, 
are  receivable,  is  contradicted  in  18  Price,  158, 154,  and  ovemiled  by  that  and  the 
o^er  cases  above  cited.    See  also  Bemasconi  v.  Farebrother,  8  B.  &  Ad.  872^ 

*  Williams  v.  Innes,  1  Campb.  864. 

*  Daniel  v,  Pitt,  1  Campb.  866,  n.  ;  8.  c.  6  Esp.  74  ;  Brock  v,  Kent,  Id.  ;  Burt  v. 
Palmer,  5  Esp.  145  ;  Hood  v.  Reeve,  8  C.  &  P.  582. 

A  Fabrigas  v,  Mostyn,  11  St  Tr.  171.    The  cases  of  the  reference  of  a  disputed 


(a)  Wehle  v.  Spelmsn,  1  Hun  (N.  Y.), 
684:  Turner  v.  Yates,  16  How.  (U.  S.) 
14 ;  Chapman  v.  Twitehell,  87  Me.  59  ; 
Chadsey  v,  Greene,  24  Conn.  562. 

(6)  But  if  a  third  person  is  referred  to 
simply  to  furnish  information  as  to  certain 
facts,  his  statements  as  to  other  facts  or 
his  opinions  are  inadmiasible.   Lambert  v. 


People,  6  Abb.  (N.  Y.)  N.  Caa.  181.  And 
as  this  rule  introduces  evidence  as  an  ex* 
ception  to  the  role  against  hearsay,  the 
party  offering  such  evidence  must  bring 
nimself  strictly  within  its  provisions. 
Allen  V.  Eillinger,  8  WaU.  ( U.  S. )  48a 
(c)  But  this  rule  does  not  apply  to  the 
caae  of  an  interpreter  of  a  witness  in  court 
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§  184  ITot  oonoliulTe.  Wliether  the  answer  of  a  person  thus 
referred  to  is  e<melu$iv6  against  the  party  does  not  seem  to  have 
been  settled.  Where  the  plaintiff  had  offered  to  rest  his  claim 
upon  the  defendant's  affidavit,  which  was  accordingly  taken,  Lord 
Eenyon  held,  that  he  was  conclusively  bound,  even  though  the 
affidavit  had  been  false;  and  he  added,  that  to  make  such  a 
proposition  and  afterwards  to  recede  from  it  was  mala  fides;  but 
that,  besides  that,  it  might  be  turned  to  very  improper  purposes, 
such  as  to  entrap  the  witness,  or  to  find  out  how  far  the  party's 
evidence  would  go  in  support  of  his  case.^  But  iH  a  later  case, 
where  the  question  was  upon  the  identity  of  a  horse,  in  the 
defendant's  possession,  with  one  lost  by  the  plaintiff,  and  the 
plaintiff  had  said,  that,  if  the  defendant  would  take  his  oath  that 
the  horse  was  his,  he  should  keep  him,  and  he  made  oath  accord- 
ingly. Lord  Tenterden  observed,  that,  considering  the  loose 
manner  in  which  the  evidence  had  been  given,  he  would  not 
receive  it  as  conclusive ;  but  that  it  was  a  circumstance  on  which 
he  should  not  fail  to  remark  to  the  jury.^  And  certainly  the 
opinion  of  Lord  Tenterden,  indicated  by  what  feU  from  him  in 
this  case,  more  perfectly  harmonizes  with  other  parts  of  the  law, 
especially  as  it  is  opposed  to  any  further  extension  of  the  doc- 
trine of  estoppels,  which  sometimes  precludes  the  investigation 
of  truth.  The  purposes  of  justice  and  policy  are  sufficiently 
answered,  by  throwing  the  burden  of  proof  on  the  opposing 
party,  as  in  a  case  of  an  award,  and  holding  him  bound,  unless 
he  impeaches  the  test  referred  to  by  clear  proof  of  fraud  or 
mistake.' 

liabilitT  tothe  opinion  of  legal  counsel,  and  of  a  disputed  fact  regarding  a  mine  to  a 
miners  jury  have  been  treated  as  falling  under  this  head  ;  the  decisions  being  held 
binding  as  the  answers  of  persons  referred  to.  How  far  the  circumstance,  Uiat  if  treated 
as  awards,  being  in  writing,  they  would  have  been  void  for  want  of  a  stamp,  may  have 
led  the  leamedjudges  to  consider  them  in  another  light,  does  not  appear.  Sybray  v. 
White,  1  M.  &  W.  436.  (a)  But  in  this  country,  where  no  stamp  is  retjuired,  they  would 
more  naturally  be  regarded  as  awards  upon  parol  submissions,  and  therefore  conclusive, 
unless  impeached  for  causes  recognized  m  the  law  of  awards. 

1  Stevens  t».  Thacker,  Peake's  Cas.  187  ;  Lloyd  v.  Willan,  1  Esp.  178  ;  Delesline  v. 
Greenland,  1  Bay,  458,  ace,  where  the  oath  of  a  third  person  was  referred  to.  See  Reg. 
V,  Moreau,  86  Leff.  Obs.  69  ;  11  Ad.  &  EL  1028,  as  to  the  admissibility  of  an  award  as 
an  admission  of  tne  party  ;  infra,  {  687,  n.  (1). 

s  Garnet  v.  Ball,  8  Stark.  160. 

*  Whitehead  v.  TattersaU,  1  Ad.  ft  El.  491. 

He  is  not  the  agent  of  the  party  calling    conditions  stated  in  {  163.    Schearer  v. 
him,  but  rather  an  officer  of  court,  and  his    Harber,  86  Ind.  536. 
declarations  are  admissible  only  under  the         (a)  Price  v.  Hollis,  1   M.  &  S.  106  ; 

Downs  V.  Cooper,  2  Q.  B.  266. 
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§  185.  AdmlMlons  of  wife.  The  admisnom  of  the  wife  will  bind 
the  husband,  only  where  she  has  authorily  to  make  them.^  (a) 
This  authority  does  not  result,  by  mere  operation  of  law,  from  the 
relation  of  husband  and  wife ;  but  is  a  question  of  fact,  to  be 
found  by  the  jury,  as  in  other  cases  of  agency ;  for  though  this 
relation  is  peculiar  in  its  circumstances,  from  its  close  intimacy 
and  its  very  nature,  yet  it  is  not  peculiar  in  its  principles.  (6) 
As  the  wife  is  seldom  expressly  constituted  the  agent  of  the  hus- 
band, the  cases  on  this  subject  are  almost  universally  those  of 
implied  authority,  turning  upon  the  degree  in  which  the  husband 
permitted  the  wife  to  participate,  either  in  the  transaction  of  his 
affairs  in  general,  or  in  the  particular  matter  in  question.  Where 
he  sues  for  her  wages,  the  fact  that  she  earned  them  does  not 
authorize  her  to  bind  him  by  her  admissions  of  payment ;  ^  nor 
can  her  declarations  affect  him,  where  he  sues  with  her  in  her 
right ;  for  in  these,  and  similar  cases,  the  right  is  his  own,  though 
acquired  through  her  instrumentality.*  But  in  regard  to  the  infer- 
ence of  her  agency  from  circumstances,  the  question  has  been  left 
to  the  jury  with  great  latitude,  both  as  to  the  fact  of  agency  and 
the  time  of  the  admissions.  Thus,  it  has  been  held  competent  for 
them  to  infer  authority  in  her  to  accept  a  notice  and  direction,  in 
regard  to  a  particular  transaction  in  her  husband's  trade,  from 
the  circumstance  of  her  being  seen  twice  in  his  counting-room, 
appearing  to  conduct  his  business  relating  to  that  transaction, 
and  once  giving  orders  to  the  foreman.^  And  in  an  action  against 
the  husband,  for  goods  furnished  to  the  wife,  while  in  the  country, 
where  she  was  occasionally  visited  by  him,  her  letter  to  the  plain- 

1  Emerson  v,  Blonden,  1  Esp.  142  ;  Anderson  «.  Sanderson,  2  Stark.  204  ;  Carey  v. 
Adkins,  4  Campb.  92.  In  Walton  v.  GreeUf  1  C.  &  P.  621,  which  was  an  action  for 
necessaries  furnished  to  the  wife,  the  defence  being  that  she  was  turned  out  of  doors  for 
adultery,  the  husband  was  permitted  to  prove  her  confessions  of  the  fact,  just  previ- 
ous to  his  turning  her  away  ;  but  this  was  contemporary  with  the  transaction  of 
which  it  formed  a  part. 

*  Hall  t>.  Hill,  2  Str.  1094.  An  authority  to  the  wife  to  conduct  the  ordinary 
business  of  the  shop  in  her  husband's  absence  does  not  authorize  her  to  bind  him 
by  an  admission,  in  regard  to  the  tenancy  or  the  rent  of  the  shop.  Meredith  v. 
Footner,  11  M.  &  W.  202. 

»  Alban  t>.  Pritchett,  6  T.  R.  680 ;  Kelly  r.  Small,  2  Esp.  716 :  Denn  «.  VHiite, 
7  T.  R.  112,  as  to  her  admission  of  a  trespass ;  Hodgkinson  v,  Fletcher,  4  Campb. 
70.  Neither  are  his  admissions,  as  to  facts  respecting  her  property,  which  happened 
before  the  marriage,  receivable  after  his  death,  to  affect  the  rights  of  the  surviving 
wife.     Smith  v,  Scudder,  11  Serg.  &  R.  825. 

«  Plimmer  v.  Sells,  8  Nev.  h  M.  422.  And  see  Riley  v.  Suydam,  4  Barb.  S.  C.  222. 

(a)  State  v.  Jaeger,  66  Mo.  178.  (&)  Goodrich  v.  Tracy,  48  Yt  814. 
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tiff,  admitting  the  debt,  and  apologizing  for  the  non-payment, 
though  written  several  years  after  the  transaction,  was  held  by 
Lord  Ellenborough  sufficient  to  take  the  case  out  of  the  statute  of 
limitations.^  (a) 

§  186.  Attorneys  of  reoord.  The  admissions  of  attorneys  of 
record  bind  their  clients,  in  all  matters  relating  to  the  progress 
and  trial  of  the  cause.  But,  to  this  end,  they  must  be  distinct 
and  formal,  or  such  as  are  termed  solemn  admissions,  made  for 
the  express  purpose  of  alleviating  the  stringency  of  some  rule  of 
practice,  or  of  dispensing  with  the  formal  proof  of  some  fact  at 
tlie  trial.  In  such  cases,  they  are  in  general  conclusive;  and 
may  be  given  in  evidence,  even  upon  a  new  trial.^  (6)  But  other 
admissions,  which  are  mere  matters  of  conversation  with  an  attor- 
ney, though  they  relate  to  the  facts  in  controversy,  cannot  be 
received  in  evidence  against  his  client,  (c)  The  reason  of  the 
distinction  is  found  in  the  nature  and  extent  of  the  authority 
given ;  the  attorney  being  constituted  for  the  management  of  the 
cause  in  court,  and  for  nothing  more.^  (^)     If  the  admission  is 

^  Grego^  V.  Parker,  1  Campb.  894  ;  Paletborp  v.  Famish,  2  Esp.  511,  n.  See  also 
Clifford  V.  Burton,  1  Bing.  199  ;  s.  o.  8  More,  16 ;  Petty  v.  Anderson,  8  Bing.  170 ; 
Cotes  V.  Davis,  1  Campb.  486. 

«  Doe  *.  B^rd,  7  C.  &  P.  6 ;  Langley  v.  Lord  Oxford,  1  M.  &  W.  608. 

*  Yoong  V,  Wright,  1  Campb.  189,  141  ;  Parkins  v.  Hawkshaw,  2  Stark.  239 ; 
Elton  V.  Larkins,  1  M.  ^  Rob.  196  ;  Doe  v.  Bird,  7  C.  &  P.  6 ;  Doe  v.  Richards,  2  C. 
&  £.  216  ;  Watson  v.  Ring,  8  C.  B.  608. 


{at  X  wife  is  the  agent  of  the  husband 
to  pay  the  rent  of  the  house  during  his 
absence  if  he  ratifies  the  act,  and  this  will 
be  presumed  unless  it  appears  that  the 
husband  repudiated  the  act  immediately 
upon  learning  of  the  payment.  Bergman 
V.  Roberts,  61  Pa.  St.  497.  In  all  cases 
there  must  be  some  evidence  of  the  agency 
for  the  jury,  besides  evidence  of  the  re- 
lationship, either  by  authority  or  a  pre- 
sumed ratification.  Hunt  v.  Strew,  88 
Mich.  86  ;  Butler  v.  Price,  116  Mass. 
678;  Deck  v.  Johnson,  1  Abb.  (N.  Y.) 
App.  Dec.  497. 

The  converse  of  the  rule  as  stated  above 
and  in  the  text,  supra,  is  also  true,  and  it 
is  held  that  the  mere  existence  of  the  re- 
lationship is  not  proof  of  the  husband  being 
the  agent  of  the  wife  for  any  purpose,  but 
the  party  relying  on  this  fact  must  prove 
it.  Deck  V,  Johnson,  1  Abb.  (N.  Y.)  App. 
Dec  497. 

{b)  But  an  oral  admission  of  a  fact 
by  the  attorney  during  the  progress  of  the 
trial,  is  not  conclusive  upon  a  second  trial, 
especially  if  notice  of  withdrawal  of  the 


admission  be  given,  though  it  is  evidence. 
Perry  v,  Simpson  Manuf.  Co.,  40  Conn. 
318.  But  see  CoUedse  v,  Horn,  8  Bing. 
119.  By  statute  in  Massachusetts  neither 
the  declaration,  answer,  nor  a  subsequent 
allegation  shall  be  deemed  evidence  on  the 
tria^  but  allegations  only  whereby  the 
party  making  them  is  bound.  Pub.  Stat. 
c.  167,  §  75  ;  Blackington  v.  Johnson,  126 
Mass.  21 ;  Lyons  v.  Ward,  124  Mass.  865. 

(c)  And  where  an  attorney  filed  a  motion 
for  an  amendment  and  at  tne  argument  of 
the  motion,  in  stating  his  case,  said,  in  the 
presence  of  his  client,  that  his  client  would 
testify  to  certain  facts,  it  was  held  that 
this  amounted  to  an  admission  of  those 
facts  by  his  client,  which  could  be  used 
against  him  in  a  suit  by  a  third  party,  as 
the  statement  was  an  assertion  of  a  matter  of 
fact,  made  by  the  immediate  representative 
and  agent  of  the  client,  in  the  course  and 
scope  of  such  agency,  for  the  benefit  of  the 
client,  in  his  presence,  and  with  his  con- 
currence.  Lord  V.  Bigelow,  124  Mass.  186. 

(d)  In  a  criminal  case  the  counsel  for 
the  prisoner  cannot  make  admissions  of 
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made  before  suit,  it  is  equally  binding,  provided  it  appear  that 
the  attorney  was  already  retained  to  appear  in  the  cause.^  But  in 
the  absence  of  any  evidence  of  retainer  at  that  time  in  the  cause, 
there  must  be  some  other  proof  of  authority  to  make  the  admis- 
sion.^ Where  the  attorney  is  already  constituted  in  the  cause, 
admissions  made  by  his  managing  clerk  or  his  agent  are  received 
as  his  own.^ 

§  187.  Principal  as  against  surety.  We  are  next  to  consider  the 
admissions  of  a  principal^  as  evidence  in  an  action  against  the 
surety y  upon  his  collateral  undertaking.  In  the  cases  on  this  sub- 
ject the  main  inquiry  has  been,  whether  the  declarations  of  the 
principal  were  made  during  the  transaction  of  the  business  for 
which  the  sm*ety  was  bound,  so  as  to  become  part  of  the  res  gestoe. 
If  so,  they  have  been  held  admissible;  otherwise  not.  The 
surety  is  considered  as  bound  only  for  the  actual  conduct  of  the 
party,  and  not  for  whatever  he  might  say  he  had  done ;  and  there- 
fore is  entitled  to  proof  of  his  conduct  by  original  evidence,  where 
it  can  be  had ;  excluding  all  declarations  of  the  principal,  made 
subsequent  to  the  act  to  which  they  relate,  and  out  of  the  course 
of  his  official  duty,  (a)  Thus,  where  one  guaranteed  the  payment 
for  such  goods  as  the  plaintiffs  should  send  to  another,  in  the 
way  of  their  trade,  it  was  held,  that  the  admissions  of  the  prin- 
cipal debtor,  that  he  had  received  goods,  made  after  the  time  of 
their  supposed  delivery,  were  not  receivable  in  evidence  against 
the  surety.*  So,  if  one  becomes  surety  in  a  bond,  conditioned 
for  the  faithful  conduct  of  another  as  clerk,  or  collector,  it  is  held, 
that,  in  an  action  on  the  bond  against  the  surety,  confessions  of 

1  Marshall  v.  Cliff;  4  Campb.  133. 

3  Waestaff  V.  Wilson,  4  B.  &  Ad.  839. 

*  Taylor  v.  Willaus,  2  B.  &  Ad.  845,  856 ;  Standage  «.  Greighton,  5  C.  &  P.  406  ; 
Taylor  v.  Forster,  2  C.  &  P.  195 ;  Griffitha  v.  Williams,  1  T.  R.  710  ;  Truslove  v. 
Burton,  9  Moore,  64.  As  to  the  extent  of  certain  admissions,  see  Holt  v.  Squire,  By. 
k  M.  282  ;  Marshall  v.  Cliff',  4  Campb.  183.  The  admission  of  the  due  execution  of  a 
deed  does  not  preclude  the  party  from  taking  advantage  of  a  variance.  Goldie  v. 
Shuttleworth,  1  Campb.  70. 

*  Evans  v.  Beattie,  5  Esp.  26 ;  Bacon  v.  Chesney,  1  Stark.  192 ;  Longenecker  v. 
Hyde,  6  Binn«  1. 


material  facts  in  the  government's  case,  so 
as  to  dispense  with  proof  of  those  facts 
on  the  part  of  the  State.  Clayton  v.  State, 
4  Tex.  App.  515. 

(a)  Lee  v.  Brown,  21  Kan.  458 ; 
Pollard  V.  Louisville,  &c.  R.  R.  Co.,  7 
Bush  (Ry.),  597  ;  White  v.  German  Nat 
Bank,  9  Heisk.  (Tenn.)  475;  Hatch  v.  El- 


kins,  65  K.  Y.  489  ;  Tenth  National  Bank 
V.  Darragh,  8  Thomp.  AC.  138  ;  Chelma- 
ford  Company  «.  Demarest,  7  Gray  (Mass. ), 
1.  Cf.  Union  Saving  Association  v.  Ed- 
wards, 47  Mo.  445.  The  admission  of  the 
surety,  however,  is  good  against  both. 
Chapel  V.  Washburn,  11  Ind.  898. 
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embezzlement,  made  by  the  principal  after  his  dismissal,  are  not 
admissible  in  evidence ;  ^  though,  with  regard  to  entries  made  in 
the  coarse  of  his  duty,  it  is  otherwise.^  A  judgment,  also,  ren- 
dered against  the  principal,  may  be  admitted  as  evidence  of  that 
fact,  in  an  action  against  the  surety.^  On  the  other  hand,  upon 
the  same  general  ground,  it  has  been  held,  that,  where  the  surety 
confides  to  the  principal  the  power  of  making  a  contract,  he  con- 
fides to  him  the  power  of  furnishing  evidence  of  the  contract; 
and  that,  if  the  contract  is  made  by  parol,  subsequent  declara- 
tions of  the  principal  are  admissible  in  evidence,  though  not  con- 
clusive. Thus,  where  a  husband  and  wife  agreed,  by  articles,  to 
live  separate,  and  C,  as  trustee  and  surety  for  the  wife,  covenanted 
to  pay  the  husband  a  sum  of  money,  upon  his  delivering  to  the 
wife  a  carriage  and  horses  for  her  separate  use,  it  was  held,  in  an 
action  by  the  husband  for  the  money,  that  the  wife's  admissions 
of  the  receipt  by  her  of  the  carriage  and  horses,  were  admissible.* 
So,  where  A  guaranteed  the  performance  of  any  contract  that  B 
might  make  with  C,  the  admissions  and  declarations  of  B  were 
held  admissible  against  A,  to  prove  the  contract.^ 

§  188.  Same  rabject  But  where  the  surety,  being  sued  for 
the  default  of  the  principal,  gives  him  notice  of  the  pendency  of 
the  8uUj  and  requests  him  to  defend  it ;  if  judgment  goes  against 
the  surety,  the  record  is  conclusive  evidence  for  him,  in  a  subse- 
quent action  against  the  principal  for  indemnity ;  for  the  princi- 
pal has  thus  virtually  become  party  to  it.  It  would  seem,  therefore, 
that  in  such  case  the  declarations  of  the  principal,  as  we  have 
heretofore  seen,  become  admissible,  even  though  they  operate 
against  the  surety.® 

§  189.  Privity.  The  admissions  of  one  person  are  also  evidence 
against  another,  in  respect  of  privity  between  them.  The  term  priv- 
ity denotes  mutual  or  successive  relationship  to  the  same  rights  of 
property ;  and  privies  are  distributed  into  several  classes,  accord- 
ing to  the  manner  of  this  relationship.    Thus,  there  are  privies  in 

1  Smith  V.  Whittlngham,  6  C.  ft  P.  78.  See  alfio  Goss  v.  Watlington,  8  Brod.  k 
Bing.  132  ;  Cutler  v.  Newlin,  Manning's  Digest,  N.  P.  187,  per  Holrovd,  J.,  in  1819  ; 
Dawes  v.  Shedd,  16  Mass.  6,  9  ;  Foxcroft  v,  Nevins,  4  Greenl.  72  ;  Hayes  v.  Seaver, 
7  Greenl.  237  ;  Respublica  v,  Ds^s,  8  Yeates,  128 ;  Hotchkiss  v.  Lyon,  2  Blackf. 
222 ;  Shelby  v.  Oovemor,  &c.,  Id.  289  ;  Beall  v.  Beok,  8  Har.  k  McHen.  242. 

>  Whitnash  v,  George,  8  B.  &  C.  656 ;  Middleton  «.  Melton,  10  B.  k  C.  317  ; 
McGahey  v,  Alston,  2  M.  &  W.  213,  214. 

*  Drummond  v,  Prestman,  12  Wheat  616. 

^  Fenner  v.  Lewis,  10  Johns.  38.  *  Meade  v.  McDowell,  6  Binn.  196. 

*  See  aupra,  §  180,  n.  8,  and  cases  there  cited. 
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estate,  as  donor  and  donee,  lessor  and  lessee,  and  joinlrtenants ; 
privies  in  blood,  as  heir  and  ancestor,  and  coparceners ;  privies  in 
representation,  as  executors  and  testator,  administrators  and  intes- 
tate ;  privies  in  law,  where  the  law,  without  privity  of  blood  or  es- 
tate, casts  the  land  upon  another,  as  by  escheat.  All  these  are  more 
generally  classed  into  privies  in  estate,  privies  in  blood,  and  priv- 
ies in  law.^  The  ground  upon  which  admissions  bind  those  in 
privity  with  the  party  making  them  is,  that  they  are  identified  in 
interest;  and,  of  course,  the  rule  extends  no  farther  than  this 
identity.  The  cases  of  coparceners  and  joint-tenants  are  assimi- 
lated to  those  of  joint-promisors,  partners,  and  others  having  a 
joint  interest,  which  have  already  been  considered.^  In  other 
cases,  where  the  party,  by  his  admissions,  has  qualified  his  own 
right,  and  another  claims  to  succeed  him  as  heir,  executor,  or  the 
like,  he  succeeds  only  to  the  right,  as  thus  qualified,  at  the  time 
when  his  title  commenced ;  (a)  and  the  admissions  are  receivable 
in  evidence  against  the  representative,  in  the  same  maimer  as  they 
would  have  been  against  the  party  represented.  Thus,  the  decla- 
rations of  the  ancestor,  that  he  held  the  land  as  the  tenant  of  a 

1  Co.  Lit.  271  a ;  Carver  v.  Jackson,  4  Peters,  1,  88  ;  Wood's  Inst.  L.  L.  Ens. 
236  ;  Tomlin's  Law  Diet,  in  verb.  Privies.  But  the  admissions  of  executors  and  ad- 
ministrators are  not  receivable  against  their  coexecutors  or  coadministrators.  Elwood 
«.  Deifendorf,  5  Barb.  S.  C.  498.  Other  divisions  have  been  recognized ;  namely, 
privity  in  tenure  betwen  landlord  and  tenant ;  privitv  in  contract  alone,  or  the  relation 
between  lessor  and  lessee,  or  heir  and  tenant  in  dower,  or  by  the  oortesy,  by  the 
eovenanto  of  the  latter,  after  he  has  assigned  his  term  to  a  stranger ;  privity  in  estate 
alone,  between  the  lessee  and  the  nantee  of  the  reversion  ;  and  privity  in  both  estate 
and  contract,  as  between  lessor  and  lessee,  &c.,  bat  these  are  foreign  from  our  present 
purpose.  See  Walker's  Caae,  8  Co.  28  ;  Beverley's  Case,  4  Co.  128,  124  ;  mipra,  {§  19, 
20,  23,  24. 

*  Supra,  S§  174,  180. 


(a)  Pickering  v,  Reynolds,  119  Mass. 
Ill;  Hayden  v.  Stone,  121  Id.  413; 
Anderson  v.  Kent,  14  Kan.  207  ;  Roelke 
V.  Andrews,  26  Wis.  811.  Cf.  Dodge  v. 
Freedman's  Saving,  &c.  Coropanv,  98  U. 
8.  879.  The  admissions  must  be  made 
while  the  title  to  the  property  in  ques- 
tion is  in  the  declarant,  and  cannot  affect 
a  title  subsequently  acquired.  Stockwell 
V.  Blarney,  129  Mass.  812  ;  Noyes  v,  Mer- 
rill, 108  Mass.  896;  Houston  v.  Me- 
Cluny,  8  W.  Va.  185.  Nor  are  they 
admissible  if  made  after  the  declafant  has 
parted  with  his  interest  in  the  property 
(Pringlei?.  Pringle,  59  Pa.  St.  281  ;  Chad- 
wick  p.  Fonner,  69  N.  Y.  404  ;  Randegger 
V,  Ehrhardt,  51  111.  101  ;  Carpenter  v. 
Carpenter,  8  Bush  (Ky.),  283  ;  Taylor  v. 


Webb,  54  Miss.  86  ;  Howell  v.  Howell, 
47  6a.  492),  unless  there  is  proof  of  some 
fraudulent  scheme  between  the  grantor 
and  grantee,  e.  g,  to  defraud  creditors. 
Hartman  «.  Diller,  62  Pa.  St.  87  ;  Boyd 
V.  Jones,  60  Mo.  454  ;  Pier  v.  Duff,  63 
Pa.  St.  69  ;  Hutchings  v.  Castle,  48  Cal. 
152  ;  Cuyler  v.  McCartney,  88  Barb,  (N. 
Y.)  165.  Cf.  Holbrook  «.  Holbrook.  118 
Mass.  75.  But  where  the  fact  of  posses- 
sum  alone  is  material  to  the  case,  admis- 
sions of  the  grantoTr,  while  in  possession 
limiting  his  possession,  are  admissible  as 
part  of  the  res  gesta,  though  made  after  the 
title  has  been  transft* rred.  Adams  v,  Da- 
vidson, 10  N.  Y.  App.  809 ;  Downs  v, 
Belden,  46  Vt  674  :  Gedney  «.  Logan, 
79  N.  C.  214.     See  aiUe,  §  109  and  notes. 
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third  person,  are  admissible  to  show  the  seisin  of  that  person,  in 
an  action  brought  by  him  against  the  heir  for  the  land.^  (a)  Thus, 
also,  where  the  defendant  in  a  real  action  relied  on  a  long  posses- 
sion, he  has  been  permitted,  in  proof  of  the  adverse  character  of 
the  possession,  to  give  in  evidence  the  declarations  of  one  under 
whom  the  plaintiff  claimed,  that  he  had  sold  the  land  to  the  person 
under  whom  the  defendant  claimed.^  And  the  declarations  of  an 
intestate  are  admissible  against  his  administrator,  or  any  other 
claiming  in  his  right.'  (6)  The  declarations,  also,  of  tlie  former 
occupant  of  a  messuage,  in  respect  of  which  the  present  occupant 
claimed  a  right  of  common,  because  of  vicinage,  are  admissible 
evidence  in  disparagement  of  the  right,  they  being  made  during 
his  occupancy ;  and,  on  the  same  principle,  other  contemporane- 
ous declarations  of  occupiers  have  been  admitted,  as  evidence  of 
the  nature  and  extent  of  their  title,  against  those  claiming  in 
privity  of  estate.^  (c)  Any  admission  by  a  landlord  in  a  prior 
lease,  which  is  relative  to  the  matter  in  issue,  and  concerns  the 
estate,  has  also  been  held  admissible  in  evidence  against  a  lessee 
whp  claims  by  a  subsequent  title.^ 

^  Doe  V.  Pettett,  5  B.  &  Aid.  223  ;  2  Poth.  on  Obi.  by  Eyanji,  p.  254 ;  mpm, 
§1  108,  109,  and  cases  there  cited. 

^  Brattle  Street  Charch  v,  Bullard,  2  Met  863.  And  see  Padgett  v,  Lawrence,  10 
Paiffe,  170  ;  Dorsey  v.  Dorsey,  3  H.  &  J.  410  ;  Clary  v.  Grimes,  12  G.  &  J.  31. 

*  Smith  V,  Smith,  8  Bing.  N.  C.  29  ;  Ivat  v.  Finch,  1  Taunt  141. 

*  Walker  v.  Broadstock,  1  Esp.  458  ;  Doe  v.  Austin,  9  Bing.  41 ;  Davies  v.  Pierce, 
2  T.  R.  53 ;  Doe  «.  Rickarby,  5  Esp.  4 ;  Doe  v,  Jones,  1  Campb.  367.  Ancient 
maps,  books  of  survey,  &c.,  though  mere  private  documents,  are  frequently  admissible 
on  this  ground,  where  there  is  a  privity  in  estate  between  tlie  former  proprietor, 
under  whose  direction  they  were  made,  and  the  present  claimant^  against  whom 
they  are  offered.  Bull  N.  P.  283  ;  Bridgman  v.  Jennings,  1  Ld.  Raym.  784.  So,  as 
to  receipts  for  rent,  by  a  former  grantor,  under  whom  both  parties  claimed.  Doe  v,  . 
Seaton,  2  Ad.  &  £1.  171. 

*  Crease  v,  Barrett,  1  0.  M.  &  R.  919,  982.  See  also  Doe  v.  Cole,  6  C.  &  P.  859,  that  a 
letter  written  by  a  former  vicar,  respecting  the  property  of  the  vicarage,  is  evidence  against 
his  successor,  in  on  ejectment  for  the  same  property,  in  ri^ht  of  his  vicarage.  The 
receipts,  also,  of  a  vicar's  lessee,  it  seems,  are  admissible  against  ibe  vicar,  in  proof  of 
a  modus,  bv  reason  of  the  privity  between  them.  Jones  v,  Carrington,  1  C.  &  P.  829, 
330,  n. ;  Maddison  v.  Nuttal,  6  Bing.  226.  So,  the  answer  of  a  former  rector.  De 
Whelpdale  v.  Milbum,  5  Price,  485.  An  answer  in  chancery  is  also  admissible  in 
evidence  against  any  person  actually  claiming  under  the  party  who  put  it  in  ;  and  it 

(a)  McFadden  V.  Ellmaker,52  Cal.  848 ;  as  against  his  snooeaaor.    Eckert  v,  Trip- 

Foote  V.  Beecher,  78  N.  Y.  155  ;  Lewis  v,  lett,  48  Ind.  174. 

Adams,  61   Ga.  559.     And  generally  of         (b)  Platner  v,  Platner,  78  N.   T.  90. 

admissions  in  disparagement  of  title,  by  So  the  admissions  of  the  testator  that  cer- 

one  under  whom  tne  person  against  whom  tain  goods  which  a  devisee  claimed  under 

the  declarations  are  offered  claims.    Alex<  a  title  from  the  testator  by  the  will,  did 

ander  v.  Caldwell,  55  Ala.  517.    So  of  de-  not  belong  to  him,  is  good   against  the 

visor  against  devisee.     Mueller  v,  Rebhan,  devisee.    Fellows  v.  Smith,  180  Mass.  878. 
94  111.  142.     So  of  a  former  administrator  (e)  AnU,  1 145,  notes. 
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§  190.  AMignon  «■  agaliuit  MMignM.  The  same  principle 
holds  in  regard  to  admU%ioiM  made  by  the  oMngnor  of  a  personal 
contract  or  chattel,  previous  to  the  assignment,  while  he  remained 
the  sole  proprietor,  and  where  the  assignee  must  recover  through 
the  title  of  the  assignor,  and  succeeds  only  to  that  title  as  it  stood 
at  the  time  of  its  transfer,  (a)  In  such  case,  he  is  bound  by  the 
previous  admissions  of  the  assignor,  in  disparagement  of  his  own 
apparent  title.  But  this  is  true  only  where  there  is  an  identity  of 
interest  between  the  assignor  and  assignee ;  and  such  identity  is 
deemed  to  exist  not  only  where  the  latter  is  expressly  the  mere 
agent  and  representative  of  the  former,  but  also  where  the  assign 
nee  has  acquired  a  title  with  actual  notice  of  the  true  state  of  that 
of  the  assignor,  as  qualified  by  the  admissions  in  question,  or  where 
he  has  purchased  a  demand  already  stale,  or  otherwise  infected 
with  circumstances  of  suspicion.^  Thus,  the  declarations  of  a 
former  holder  of  a  promissory  note,  negotiated  before  it  was  over- 
due, showing  that  it  was  given  without  consideration,  though  made 
while  he  held  the  note,  are  not  admissible  against  the  indorsee ; 
for,  as  was  subsequently  observed  by  Parke,  J.,  "  the  right  of  a 
person,  holding  by  a  good  title,  is  not  to  be  cut  down  by  the  ac- 
knowledgment of  a  former  holder  that  he  had  no  title."  '    But,  in 

has  been  held  prima  faeU  evidence  against  persons  generally  repated  to  claim  under 
him,  at  least  so  far  as  to  call  upon  them  to  show  another  title  from  a  stranger.  Earl  of 
Sussex  V,  Temple,  1  Ld.  Eaym.  810  ;  Countess  of  Dartmouth  v.  Roberts,  16  East, 
334,  839,  840.  So,  of  other  declarations  of  the  former  party  in  possession,  which 
would  have  been  good  against  himself,  and  were  made  whUe  he  was  in  possession. 
Jackson  v.  Bard,  4  Johns,  230,  234  ;  Norton  v.  Pettibone,  7  Conn.  819  ;  )!Veidman  v. 
Kohr,  4  Serg.  &  R.  174 ;  supra,  §§  28,  24. 

^  Harrison  v,  VaUance,  1  Bing.  45  ;  Bayley  on  Bills,  by  Phillips  and  Sewall,  pp.  502, 
508,  and  notes  (2d  Am.  ed.) ;  Gibblehouse  v,  Stong,  8  Bawle,  487 ;  Hatch  v,  Dennis, 
1  Fairf.  244  ;  Snelgrove  v,  Martin,  2  McCord,  241,  248. 

*  Barough  v.  White,  4  B.  &  C.  825,  explained  in  Woolway  v,  Rowe,  1  Ad.  A;  EL 
114, 116  ;  Shaw  v.  Broom,  4  D.  &  R.  730  ;  Smith  v.  De  Wraitz,  Ry.  k  M.  212 ;  Beau- 
champ  V.  Parry,  1  B.  &  Ad.  89  ;  Hackett  v.  Martin,  8  Greenl.  77  ;  Parker  «.  Grout,  11 
Mass.  157,  n. ;  Jones  v.  Witter,  18  Mass.  804  ;  Dunn  v.  Snell,  15  Mass.  481 ;  Paige  v. 

(a)  In  Alger  v.  Andrews,  47  Vt  288,  So  declarations  of  the  seller  of  personal 

the    Vermont   rale   was   stated   in    the  property,  made  after  the  sale  and  after  he 

words  of  the  text  by  Barrett,  J.,  over-  has  parted  with  possession,  are  inadmissi- 

ruling  the  case  of  Hines  p.  Soule,  14  Vt.  ble  against  the  buyer.    Downs  v.  Belden, 

99,  and  referring  to  the  cases  of  Hayward  46  Vt.  674  ;  Keystone  Manufacturing  Co. 

Rubber  Co.  «.  Dunckleo,  80  Vt.  29,  and  v.   Johnson,  50   Iowa,  142 ;   Benson   v. 

Miller  v.  Bineham,  29  Vt  82,  as  the  lead-  Lundy,  52  Iowa,  265  ;    Many  v.   Jagser, 

ing  cases  on  this  subject  in  that  State.     In  1  Blatchf.  C.   C.   872,  876  ;   Campbdl  v. 

these  cases,  as  was  said  tupra,  { 189,  in  ref-  Coon,  51  Ind.  76  ;  Magee  «.  Raiguel,  64 

erence  to  the  admissions  of  a  grantor,  it  was  Pa.  St.  110.     As  to  deduations  qualfying 

held  that  the  admission  must  oe  made  while  the  act  of  possession,  when  that  act  is  rele- 

the  person  making  the  admission  has  the  Tant,  see  anU  §  189,  u.  (a), 
interest  under  wh£h  his  assignee  claims. 
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an  action  by  the  indorsee  of  a  bill  or  note  dishonored  before  it  was 
negotiated^  the  declarations  of  the  indorser,  made  while  the  inter- 
est was  in  him,  are  admissible  in  evidence  for  the  defendant.^  (a) 

§  191.  Mode  of  prool  These  admissions  by  third  persons,  as 
they  derive  their  value  and  legal  force  from  the  relation  of  the 
party  making  them  to  the  property  in  question,  and  are  taken  as 
parts  of  the  res  gestcBj  may  be  proved  by  any  competent  vntness  who 
heard  them,  without  calling  the  party  by  whom  they  were  made,  (h) 
The  question  is,  whether  he  made  the  admission,  and  not  merely 
whether  the  fact  is  as  he  admitted  it  to  be.  Its  truth,  where  the 
admission  is  not  conclusive  (and  it  seldom  is  so),  may  be  contro- 
verted by  other  testimony :  even  by  calling  the  party  himself,  when 
competent ;  but  it  is  not  necessary  to  produce  him,  his  declarar 
tions,  when  admissible  at  all,  being  admissible  as  original  evidence, 
and  not  as  hearsay.'  (e) 

Catfwin,  7  Hill  (N.  Y.)>  861.  In  Connecticat,  it  seems  to  have  been  held  otherwise. 
Johnson  «.  Blackmao,  11  Conn.  842  ;  Woodru£f  v.  Westoott,  12  Conn.  184.  So  in 
Yermont.     Saiseant  v.  Sargeant,  18  Vt  371. 

^  Bayley  on  Bills,  602,  503,  and  notes  (2d  Am.  ed.  by  Phillips  &  Sewall)  ;  Pocock  v. 
Billings,  By.  &  M.  127.  See  also  Story  on  Bills,  §  220  ;  Chitty  on  Bills,  650  (8th 
ed.) ;  Hatch  v.  Dennis,  1  Fairf.  249  ;  Shirley  v.  Todd,  9  Greenl.  83. 

'  Supra,  §§  101,  113,  114,  and  cases  there  cited  ;  Clark  v,  Hoagham,  2  B.  &  C. 
149  ;  Mountstephen  d.  Brooke,  3  B.  &  Aid.  141 ;  Woolway  v.  Rowe,  1  Ad.  k  £1.  114  ; 
Payson  v.  Good,  8  Kerr,  272. 

(a)  In  a  suit  against  the  maker  of  a  owner  of  a  chase  in  action,  while  holding 
promissory  note  by  one  who  took  it  when  the  same,  it  not  being  negotiable,  or,  if  so, 
overdue,  the  declarations  of  a  prior  holder,  being  at  the  time  overdue,  to  the  effect 
made  while  he  held  the  note,  after  it  was  that  the  same  had  been  paid,  or  is  other- 
due,  are  admissible  in  evidence  to  show  wise  invalid,  and  this  as  against  a  subse- 
payment  to  such  prior  holder,  or  any  ri^ht  quent  bona  jidf.  owner,  is  not  uniform, 
of  set-off  which  the  maker  had  against  him.  See  Miller  v.  Bingham,  29  Vt.  82,  where 
But  such  declarations,  made  by  such  such  declarations  were  held  admissible, 
holder  before  he  took  the  note,  are  inad-  The  cases  cited  above  from  New  York 
missible.  So  such  declarations,  made  by  show  that  such  declarations  are  not  there 
such  holder  after  aasigning  the  note  to  one  admissible.  The  English  rule  seems  in 
from  whom  the  plaintiff  since  took  it,  are  &vor  of  receiving  such  declarations,  as  to 
inadmissible,  unless  such  assignment  was  the  title  of  all  personalty.  Hai-rison  v. 
conditioned  to  be  void  upon  the  payment  Vallance,  1  Bing.  45  ;  Shaw  v.  Broom,  4 
to  the  assignor  of  a  less  sum  than  the  Dow.  &  Ry.  730 ;  Pocock  v.  Billing,  2 
amount  due  on  the  note,  in  which  case  Bing.  269.  But  see  Carpenter  v.  Hollister, 
such  declarations  are  admissible  in  evi-  13  Vt.  552,  where  the  question  as  to  real 
dence  for  the  defendant  to  the  extent  of  estate  is  fully  discussed.  Where  goods  are 
the  inteiiest  remaining  in  such  prior  holder,  claimed  by  virtue  of  a  pledge,  declarations 
Bond  V.  Fitzpatrick,  4  Ony,  89,  92  ;  Syl-  in  disparagement  of  his  title  made  by  the 
Tester  9.  Cra{>o,  15  Pick.  92  ;  Fisher  v.  pledpir,  l^fore  he  made  the  pledge,  are 
True,  88  Maine,  534  ;  McLanathan  v.  admissible  without  calling  him  as  a  wit- 
Patten,  39  Id.  142  ;  Soammon  v.  Scam*  ness.  Alger  v.  Andrews,  47  Yt  288. 
mon,  33  N.  H.  52,  58  ;  Criddle  v.  Criddle,  (6)  MUler  v.  Wood,  44  Yt.  378. 
21  Mo.  522.  See  Jermain  «.  Denniston,  6  \c)  The  witness  by  whom  an  admis- 
N.  Y.  Ct.  App.  276  ;  Booth  v.  Swezey,  8  rion  is  proved  mav  state  the  9uhsUvnM  of 
Id.  276  ;  Tonsky  «.  Barry,  16  Id.  497.  the  admission  if  ne  cannot  remember  the 
The  practice  in  tne  different  States,  in  re*  exact  words.  Eittridge  «.  Russell,  114 
gard  to  admitting  the  declarations  of  the  Mass.  67. 
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§  192.  Tima  and  oiroumstanoa.  We  are  next  to  consider  the 
time  and  circumitanees  of  the  (idmistion.  And  here  it  is  to  be  ob- 
served that  confidential  overtures  of  pacification,  and  any  other 
offers  or  propositions  between  litigating  parties,  expressly  stated 
to  be  made  without  prejudice,  are  excluded  on  grounds  of  public 
policy.^  (a)  For,  without  this  protective  rule,  it  would  often  be 
difiicult  to  take  any  step  towards  an  amicable  compromise  or  ad- 
justment. A  distinction  is  taken  between  the  admission  of  partic- 
ular facts  and  an  offer  of  a  sum  of  money  to  buy  peace.  For,  as 
Lord  Mansfield  observed,  it  must  be  permitted  to  men  to  buy  their 
peace  without  prejudice  to  them,  if  the  offer  should  not  succeed ; 
and  such  offers  are  made  to  stop  litigation,  without  regard  to  the 
question  whether  anything  is  due  or  not.  If,  therefore,  the  de- 
fendant, being  sued  for  £100,  should  offer  the  plaintiff  £20,  this 
is  not  admissible  in  evidence,  for  it  is  irrelevant  to  the  issue ;  it 
neither  admits  nor  ascertains  any  debt ;  and  is  no  more  than  say- 
ing, he  would  give  £20  to  be  rid  of  the  action.^  (6)  But,  in  order 
to  exclude  distinct  admissions  of  facts,  it  must  appear  either  that 
they  were  expressly  made  without  prejudice,  or,  at  least,  that  they 

1  Cory  V.  Bretton,  4  C.  &  P.  462  ;  Healey  v.  Thatcher,  8  C.  &  P.  888.  Commnni- 
cations  between  the  clerk  of  the  plaintiiTs  attorney,  and  the  attorney  of  the  defendant, 
with  a  view  to  a  compromise,  have  been  held  privileged,  under  thiB  rule.  Jardine  v. 
Sheridan,  2  C.  &  K.  24. 

2  Bull.  N.  P.  236  ;  Gregory  v.  Howard,  8  Esp.  118,  Ld.  Eenvon  ;  Marsh  v.  Gold,  2 
Pick.  290  ;  Gerrish  v.  Sweetzer,  4  Pick.  874,  877 ;  Wayman  v.  Hilliard,  7  Bing.  101 ; 
Cumniing  v,  French,  2  Campb.  106,  n.  ;  Glassford  on  Evid.  p.  886.  See  Molyneaux 
V,  Collier,  13  Ga.  406.  But  an  offer  of  compromise  is  admisslDle,  where  it  is  only  one 
step  in  the  proof  that  a  compromise  has  actually  been  made.  Collier  v,  Nokes,  2  C.  & 
K.  1012. 


(a)  In  Jones  v.  FoxaU,  13  Eng.  Law 
&  Eq.  140,  146,  15  Beav.  888,  Sir  John 
Romuly,  Master  of  the  Rolls,  said :  "I 
shall,  as  far  as  I  am  able,  in  all  cases^ 
endeavor  to  suppress  a  practice  which, 
when  I  was  first  acquainted  with  the  pro- 
fession,  was  randy,  if  ever,  ventured  upon, 
but  which,  according  to  my  experience, 
has  been  common  of  late  ;  namely,  that 
of  attempting  to  convert  offers  of  compro- 
mise into  admissions  and  acts  prejudicial 
to  the  parties  making  them.  If  this  were 
permitted,  the  effect  would  be  that  no 
attempt  to  compromise  a  suit  would  ever 
be  msule.  If  no  reservation  of  the  parties 
who  make  an  offer  of  compromise  could 
prevent  that  offer  and  the  letters  from 
being  afterwards  given  in  evidence,  and 
made  use  of  against  them,  it  is  obvious 
that  no  such  letters  would  be  written  or 


offers  made.  In  my  opinion,  such  letters 
and  offers  are  admissible  for  one  purpose 
only,  t.  «.,  to  show  that  an  attempt  has 
been  made  to  compromise  the  suit,  which 
may  be  sometimes  necessary  ;  as,  for  in- 
stance,  in  order  to  account  for  lapse  of 
time,  but  never  to  fix  the  persons  making 
them  with  admissions  contained  in  such 
letters  ;  and  I  shall  do  all  I  can  to  dis- 
courage this,  which  I  consider  to  be  a  very 
injurious  practice." 

(6)  WilUams  v.  State,  62  Ala.  411 ; 
Barker  v,  Bushnell,  76  111.  220  ;  Payne 
V,  42nd  St.  R.  R.  Ca,  40  N.  Y.  Super.  Ct. 
8 ;  Durgin  v.  Somers,  117  Mass.  66 ; 
Draper  v.  Hatfield,  124  Mass.  68  ;  Gay 
V.  Bates,  99  Mass.  268  ;  Daniels  v.  Woon- 
fiocket,  11  R.  I.  4  ;  Strong  v.  Stewart,  9 
Heisk.  (Tenn.)  137. 
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were  made  under  the  faith  of  a  pending  treaty,  and  into  which  the 
party  might  have  been  led  by  the  confidence  of  a  compromise 
taking  place,  (a)  But,  if  the  admission  be  of  a  collateral  or  in- 
different fact,  such  as  the  handwriting  of  the  party,  capable  of  easy 
proof  by  other  means,  and  not  connected  with  the  merits  of  the 
cause,  it  is  receivable,  though  made  under  a  pending  treaty.^  It 
is  the  condition,  tacit  or  express,  that  no  advantage  shall  be  taken 
of  the  admission,  it  being  made  with  a  view  to,  and  in  furtherance 
of,  an  amicable  adjustment,  that  operates  to  exclude  it.  But,  if  it 
is  an  independent  admission  of  a  fact,  merely  because  it  is  a  fact, 
it  will  be  received ;  (6)  and  even  an  offer  of  a  sum,  by  way  of  com- 
promise of  a  claim  tacitly  admitted,  is  receivable,  unless  accom- 
panied with  a  caution  that  the  offer  is  confidential.^ 

§  198.  Constraint.  In  regard  to  admisnans  made  under  circum- 
stances of  constraint,  a  distinction  is  taken  between  civil  and  crim- 
inal cases ;  and  it  has  been  considered,  that,  on  the  trial  of  civil 
actions,  admissions  are  receivable  in  evidence,  provided  the  com- 
pulsion under  which  they  are  given  is  legal,  and  the  party  was  not 
imposed  upon,  or  under  duress,  (c)     Thus,  in  the  trial  of  CoUett 

^  Waldridge  v,  Kennison,  1  Esp.  148,  per  Lord  Kenyon.  The  American  oonrts 
have  gone  fanher,  and  held,  that  evidence  of  the  admission  of  any  independent  fact 
is  receivable,  though  made  during  a  treatv  of  compromise.  See  Mount  v.  Bogert, 
Anthon's  Rep.  269,  per  Thompson,  C.  J.  ;  Murray  v.  Coster,  4  Cowen,  685 ;  Fuller  v. 
Hampton,  6  Conn.  416,  426;  Sanborn  «.  Neilson,  4  N.  H.  501,  508,  509  ;  Delogny  v. 
Rentoul,  2  Martin,  175 ;  Marvin  v.  Richmond,  8  Den.  58 ;  Cole  v.  Cole,  88  Me.  542. 
Lord  Kenyon  afterwards  relaxed  his  own  nile,  sayiuff  that  in  future  he  should  receive 
evidence  of  all  admissions,  such  as  the  party  would  be  obliged  to  make  in  answer 
to  a  bill  in  equity  ;  rejecting  none  but  such  as  are  merely  concessions  for  the  sake  of 
making  peace  and  getting  nd  of  a  suit.  Slack  v,  Buchannan,  Peake*s  Cas.  5,  6  ; 
Tait  on  Evid.  p.  298.  A  letter  written  by  the  adverse  party,  "without  prejudice," 
is  inadmissible.     Healey  v,  Thatcher,  8  C.  Ic  P.  888. 

'  Wallace  v.  Small,  1  M.  &  M.  446 ;  Watts  v.  Lawson,  Id.  447,  n.  ;  Dickinson  v. 
Dickinson,  9  Met.  471  ;  Thomson  v.  Austen,  2  DowL  it  Ry.  858.  In  this  case 
Bayley,  J.,  remarked  that  the  essence  of  an  offer  to  compromise  was,  that  the  party 
making  it  was  willing  to  submit  to  a  sacrifice,  and  to  make  a  concession.  Hart- 
ford Bridge  Co.  v.  Granger,  4  Conn.  148;  Gerrish  v,  Sweetser,  4  Pick.  874,  877; 
Murray  «.  Coster,  4  Cowen,  617,  685.  Admissions  made  before  an  arbitrator  are 
receivable  in  a  subsequent  trial  of  the  cause,  the  reference  bavins  proved  ineffectual. 
Slack  V.  Buchannan,  reake*8  Can.  1.  See  also  Gregory  v,  Howara,  8  Esp.  118.  Col- 
lier v.  Noke8,2  C.  k  K.  1012. 


(a)  Campaa  v.  Dubois,  89  Mich.  274. 
If  the  offer  appear  to  be  an  offer  of  com- 
promise, it  is  not  necessary  to  show  that 
the  offer  was  made  without  preijudiee. 
That  is  presumed  from  the  nature  of  the 
offer.  West  v.  Smith,  101  (J.  S.  268  ; 
Lofts  V.  Hudson,  2  M.  &  R.  481-484. 

{b)  Centrsl  Branch  U.  P.  R.  R.  Co.  v. 
Batman,  22  Kan.  689 ;   Doon  v.   Rarey, 


49  Yt.  298  ;  Plummer  v.  Carrier,  52  N. 
H.  282 ;  Bartlett  v.  Tarboz,  1  Abb.  (N. 
Y.)  App.  Dec.  120  ;  Snow  v.  Batchelder, 
8  Cush.  (Mass.)  518. 

Ic)  The  rule  excluding  confessions 
maae  under  undue  influence  applies  only 
to  the  confessions  of  a  person  on  trial  in 
a  criminal  case.  Newhall  v,  Jenkins,  2 
Gray  (Mass.),  562. 
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V.  Lord  Keith,  for  taking  the  plaintiff's  ship,  the  testimony  of  the 
defendant,  given  as  a  witness  in  an  action  between  other  parties, 
in  which  he  admitted  the  taking  of  the  ship,  was  allowed  to  be 
proved  against  him ;  though  it  appeared  that,  in  giving  his  evi* 
dence,  when  he  was  proceeding  to  state  his  reasons  for  taking  the 
ship,  Lord  Eenyon  had  stopped  him  by  saying  it  was  unnecessary 
for  him  to  vindicate  his  conduct.^  The  rule  extends  also  to  an- 
swers voluntarily  given  to  questions  improperly  asked,  and  to 
which  the  witness  might  successfully  have  objected.  So,  the  vol^ 
untary  answers  of  a  bankrupt  before  the  commissioners  are  evi- 
dence in  a  subsequent  action  against  the  party  himself,  though  he 
might  have  demurred  to  the  questions ;  or  the  whole  examination 
was  irregular,^  unless  it  was  obtained  by  imposition  or  duress.* 

§  194.  I>ireot  and  l&oidentaL  There  is  no  difference,  in  regard 
to  the  admissibility  of  this  sort  of  evidence,  between  direct  admis- 
sions and  those  which  are  ineidental  or  made  in  some  other 
connection,  or  involved  in  the  admission  of  some  other  fact. 
Thus,  where,  in  an  action  against  the  acceptor  of  a  bill,  his 
attorney  gave  notice  to  the  plaintiff  to  produce  at  the  trial 
all  papers,  &c.,  which  had  been  received  by  him  relating  to 
a  certain  bill  of  exchange  (describing  it),  which  "was  accepted 
by  the  said  defendant;"  this  was  held  prima  facie  evidence, 
by  admission  that  he  accepted  the  bill.^  So,  in  an  action  by 
the  assignees  of  a  bankrupt,  against  an  auctioneer,  to  recover 
the  proceeds  of  sales  of  a  bankrupt's  goods,  the  defendant's 
advertisement  of  the  sale,  in  which  he  described  the  goods  as 
"  the  property  of  D.,  a  bankrupt,"  was  held  a  conclusive  admis- 
sion of  the  fact  of  bankruptcy,  and  that  the  defendant  was  acting 


^  Collett  V.  Lord  Keith,  4  Esp.  212,  per  Le  Blanc,  J.,  who  remarked,  that  the 
manner  in  which  the  evidence  had  been  obtained  might  be  matter  of  observation 
to  the  jury ;  but  that,  if  what  was  said  bore  in  any  way  on  the  issue,  he  was  bound 
to  receive  it  as  evidence  of  the  fact  itself.    See  also  Milward  v.  Forbes,  4  Esp.  171. 

3  Stockfleth  V.  De  Tastet,  4  Caropb.  10  ;  Smith  v.  Beadnell,  1  Campb.  80.  If  the 
commission  has  been  perverted  to  improper  purposes,  the  remedy  is  by  an  application 
to  have  the  examination  taken  from  the  files  and  cancelled.  4  Campb.  11,  per  Ld. 
£llenbon>ugh  ;  MUward  v.  Forbes,  4  Esp.  171 ;  2  Stark.  Evid.  22. 

s  Robson  V.  Alexander,  1  Moora  &  P.  448  ;  Tucker  v.  Barrow,  7  B.  &  C.  628.  But 
a  legal  necessity  to  answer  the  questions,  under  peril  of  punishment  for  contempt,  it 
seems,  is  a  valid  objection  to  the  admission  of  the  answers  in  evidence  in  a  criminal 
prosecution.  Rex  v,  Britton,  1  M.  &  Rob.  297.  The  case  of  Rex  «.  Meroeron,  2 
Stark.  866,  which  seems  to  the  contrary,  is  questioned  and  explained  by  Lord  Tenter* 
den,  in  Rex  v.  Gilham,  1  Mood.  Gr.  Cas.  208.  See  infra,  §§  225,  451 ;  Beg.  v. 
Garbett,  1  Denis.  C.  C.  286. 

«  Holt  V.  Squire,  Ry.  &  M.  282. 
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under  his  assignees.^  So,  also,  an  undertaking  by  an  attorney, 
"  to  appear  for  T.  and  R.,  joint  owners  of  the  sloop  '  Arundel,'  " 
was  held  sufficient  prima  facie  evidence  of  ownership.* 

§  195.  AMumad  cbaracter.  Other  admissions  are  implied  from 
assumed  character ,  language^  and  eonduety  which,  though  hereto- 
fore adverted  to,^  (a)  may  deserve  further  consideration  in  this 
place.  Where  the  existence  of  any  domestic,  social,. or  official 
relation  is  in  issue,  it  is  quite  clear  that  any  recognition,  in  fact, 
of  that  relation,  is  prima  facie  evidence  against  the  person  making 
such  recognition,  that  the  relation  exists.^  This  general  rule  is 
more  frequently  applied  against  a  person  who  has  thus  recognized 
the  character  or  office  of  another ;  but  it  is  conceived  to  embrace, 
in  its  principle,  any  representations  or  language  in  regard  to  him- 
self. Thus,  where  one  has  assumed  to  act  in  an  official  character, 
this  is  an  admission  of  his  appointment  or  title  to  the  office,  so  far 
as  to  render  hun  liable,  even  criminally,  for  misconduct  or  neglect 
in  such  office.^  So,  where  one  has  recognized  the  official  character 
of  another,  by  treating  with  him  in  such  character,  or  otherwise, 
this  is  at  least  prima  facie  evidence  of  his  title,  against  the  party 
thus  recognizing  it.^     So,  the  allegations  in  the  declaration  or 

1  Maltby  v.  Christie,  I  Esp.  842,  aa  expounded  by  Lord  Ellenborough,  in  Rankin 
V,  Horner,  16  East,  193. 

s  Marshall  v.  Cliif,  4  Campb.  138,  per  Ld.  EUenborough. 

*  Supra,  §  27. 

^  Dickinson  v.  Coward,  I  B.  &  Aid.  677,  679,  per  Ld.  EUenborough ;  Radford,  q.  t. 
V.  Mcintosh,  3  T.  R.  632. 

*  fievan  v.  Williams,  8  T.  R.  685,  per  Ld.  Mansfield,  in  an  action  ajgainst  a  clei^g^- 
man,  for  non-residence ;  Rex  v,  Gardner,  2  Campb.  513,  against  a  militaiy  officer,  for 
returning  false  musters  :  Rex  v.  Kerne,  2  St.  Tr.  967,  960  ;  Rex  v.  Brommick,  Id.  961, 
962  ;  Rex  v,  Atkins,  Id.  964,  which  were  indictments  for  high  treason,  being  popish 
priests,  and  remaining  forty  days  within  the  kingdom  ;  Rex  v.  Borrett,  6  C.  &  P.  124, 
an  indictment  against  a  letter-carrier,  for  embezzlement ;  Trowbridge  v.  Baker,  1  Cowen, 
251,  sgainst  a  toll-gatherer,  for  penalties  ;  Lister  v,  Priestley,  Wightw.  67,  against  a 
collector,  for  penalties.  See  also  Cross  v.  Kaye,  6  T.  R.  668  ;  Lipscombe  t.  Holmes,  2 
Campb.  441 ;  Radford  v.  Mcintosh,  3  T.  R.  632. 

*  Peacock  v.  Harris,  10  East,  104,  bv  a  renter  of  turnpike  tolls,  for  arrearages  of 
tolls  due ;  Radford  v,  Mcintosh,  3  T.  R.  632,  by  a  farmer-jgeneral  of  the  post-horse 
duties,  against  a  letter  of  horses,  for  certain  statute  penalties ;  Pritchard  v.  Walker, 
8  C.  &  P.  212,  by  the  clerk  of  the  tnistees  of  a  turnpike  road,  against  one  of  the  truB- 
tees ;  Dickinson  v.  Coward,  1  B.  &  A.  677,  by  the  assignee  of  a  bankrupt,  against  a 
debtor,  who  had  made  the  assignee  a  partial  payment.  In  Berryman  v.  Wise,  4  T.  R. 
866,  which  was  an  action  by  an  attorney  for  slander,  in  chaiging  him  with  swindling, 
and  threatening  to  have  him  struck  off  the  roll  of  attorneys,  the  court  held  that  this 
threat  imported  an  admission  that  the  plaintiff  was  an  attorney.  Cummin  v.  Smith,  2 
Seig.  &  R.  440.  But  see  Smith  v.  Taylor,  1  New  R.  196,  In  which  the  learned  judges 
were  equally  divided  upon  a  point  somewhat  similar,  in  the  case  of  a  physician  ;  but, 
in  the  former  case,  the  roll  of  attorneys  was  expressly  mentioned,  while  in  the  latter, 
the  plaintiff  was  merely  spoken  of  as  "Doctor  S.,**  and  the  defendant  had  been  em- 

(a)  SeeiMf^  |  207. 
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pleadings  in  a  Buit  at  law  hare  been  held  receivable  in  evidence 
against  the  party,  in  a  subsequent  suit  between  him  and  a  stran- 
ger, as  his  solemn  admission  of  the  truth  of  the  facts  recited,  or 
of  his  understanding  of  the  meaning  of  an  instrument ;  though 
the  judgment  could  not  be  made  available  as  an  estoppel,  unless 
between  the  same  parties,  or  others  in  privity  with  them.^  (a) 

§  196.  Conduot  Admissions  implied  from  the  conduct  of  the 
party  are  governed  by  the  same  principles.  Thus,  the  suppression 
of  documents  is  an  admission  that  their  contents  are  deemed 
unfavorable  to  the  party  suppressing  them.*  (6)  The  entry  of  a 
charge  to  a  particular  person,  in  a  tradesman's  book,  or  the 
making  out  of  a  bill  of  parcels  in  his  name,  is  an  admission  that 
they  were  furnished  on  his  credit.^  The  omission  of  a  claim  by 
an  insolvent,  in  a  schedule  of  the  debts  due  to  him,  is  an  admis- 
sion that  it  is  not  due.^  Payment  of  money  is  an  admission 
against  the  payer  that  the  receiver  is  the  proper  person  to  receive 
it,  but  not  against  the  receiver  that  the  payer  was  the  person  who 
was  bound  to  pay  it ;  for  the  party  receiving  payment  of  a  just 
demand  may  well  assume,  without  inquiry,  that  the  person  ten- 
dering the  money  was  the  person  legally  bound  to  pay  it.^  Acting 
as  a  bankrupt,  under  a  commission  of  bankruptcy,  is  an  admission 
that  it  was  duly  issued.^  Asking  time  for  the  payment  of  a  note 
or  bill  is  an  admission  of  the  holder's  title,  and  of  the  signature 
of  the  party  requesting  the  favor ;  and  the  indorsement  or  accept- 

ployed  as  his  apothecary.  If,  howeyer,  the  slander  relates  to  the  want  of  qualification, 
It  was  held  by  Mansfield,  C.  J.,  that  the  plaintiff  must  prove  it ;  but  not  where  it  was 
confined  to  mere  misconduct.  1  New  R.  207.  See  to  tnis  point,  Moises  v.  Thornton, 
8  T.  R.  303 ;  Collins  v,  Carnegie,  1  Ad.  &  El.  695,  703,  per  Ld.  Denman.  C.  J.  See 
further,  DivoU  v.  Leadbetter,  4  Pick.  220 ;  Crofton  v.  Poole,  1  B.  &  Ad.  668 ;  Rex  v. 
Barnes,  1  Stark.  243 ;  Phil,  k  Am.  on  Evid.  369,  870,  371  ;  1  Phil.  Evid.  851,  852. 

1  Tiley  v.  Cowling,  1  Ld.  Raym.  744 ;  8.  c.  Bull.  N.  P.  248.  See  supra,  §§  171, 
194 ;  infra,  §§  205,  210,  527  a,  555 ;  Robison  v.  Swett,  8  Greenl.  816 ;  Wells  v. 
Compton,  3  Rob.  (La.)  171 ;  Parsons  v,  Copeland,  88  Me.  370. 

^  James  v.  BiovL,  2  Sim.  &  Stu.  600,  606  ;  Owen  p.  Flack,  Id.  606. 

s  Storr  V,  Scott,  6  C.  &  P.  241  ;  Thomson  v,  Davenport,  9  B.  &  0.  78,  86, 
90,  91. 

*  KichoUs  V.  Downes,  1  M.  &  Rob.  18  ;  Hart  «.  Newman,  8  Campb.  18.  See  also 
Tilffhman  v.  Fisher,  9  Watts,  441. 

^  James  v.  Biou,  2  Sim.  &  Stu.  600,  606 ;  Chapman  v.  Beard,  8  Anstr.  942. 

^  Like  V.  Howe,  6  Esp.  20 ;  Clarke  v.  Clarke,  Id.  61. 

(a)  Williams  v.  Cheney,  8  Oray  (Mass.),  to  suborn  false  witnesses  is  cogent  evidence 

215  ;  Juddv.  Gibbs,  Id.  539.    SeeChurdi  of  an  admission,  by  conduct,  that  the  par- 

V,  Shelton,  2  Curt.  C.  C.  271 ;    State  v.  ty's  cause  is  an  unrighteous  one.    Mori- 

Littlefield,  8  R.  I.  124.  artv  v.  Lon.  C.  &  D.  R.  R.  Co.,  L.  R.  5 

{b)  Eldridge  v.    Hawley,   116    Mass.  Q.  B.  814. 
410.    See  also  ante,  §  87.    So  the  attempt 
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ance  of  a  note  or  bill  is  an  admission  of  the  truth  of  all  the  facts 
which  are  recited  in  it.^  (a) 

§  197.  Silanoe  and  aoqniasoencw.  Admissions  may  also  be  im- 
plied from  the  (usquiescenee  of  .the  party.  But  acquiescence,  to 
have  the  effect  of  an  admission,  must  exhibit  some  act  of  the 
mind,  and  amount  to  voluntary  demeanor  or  conduct  of  the  party .^ 
And  whether  it  is  acquiescence  in  the  conduct  or  in  the  language 
of  others,  it  must  plainly  appear  that  such  conduct  was  fully 
known,  or  the  language  fully  understood  by  the  party,  before  any 
inference  can  be  drawn  from  his  passiveness  or  silence.  (5)  The 
circumstances,  too,  must  be  not  only  such  as  afforded  him  an 
opportunity  to  act  or  to  speak,  but  such  also  as  would  properly 
and  naturally  call  for  some  action  or  reply,  from  men  similarly 
situated.'  (c)     Thus,  where  a  landlord  quietly  suffers  a  tenant  to 

^  Helmsley  v.  I^oader,  2  Campb.  450  ;  Critchlow  v.  Parry,  Id.  182 ;  Wilkinson  «. 
Latwidge,  1  Stra.  648  ;  Robinson  «.  Yarrow,  7  Tannt  455 ;  Taylor  v,  Croker,  4  £sp. 
187  ;  Bass  r.  Clive,  4  M.  &  a  18.  See  further,  BayW  on  Bills,  by  Phillips  k  SewaU. 
pp.  496-506  ;  PhiL  &  Am.  on  Evid.  888,  n.  (2) ;  1  PhiL  £vid.  864,  n.  (1),  and  cases 
there  cited. 

*  Allen  V.  McKeen,  1  Snmn.  814  ;  Carter  v.  Bennett,  4  Fla.  840. 

>  To  affect  a  party  with  the  statements  of  others,  on  the  ground  of  his  implied  admis- 
sion of  their  truth  by  silent  acquiescence,  it  is  not  enonj[h  that  they  were  made  in  his 
presence ;  for,  if  they  were  given  in  evidence  in  a  jumcial  proceeiding,  he  is  not  at 
liberty  to  interpose  when  and  how  he  pleases,  though  a  party ;  and  uierefore  is  not 
concluded.  Melen  v,  Andrews,  1  M.  &  Af.  886.  See  also  Allen  v.  McKeen,  1  Snmn. 
818,  314,  817 ;  Jones  v.  Morrell,  1  Car.  &  Kir.  266  ;  Neile  «.  Jakle,  2  Car.  &  Kir.  709 ; 
Peele  v,  Merch.  Ins.  Co.,  8  Mason,  81 ;  Hudson  v.  Harrison,  8  Brod.  &  Bing.  97 : 
infra,  §§  201,  215,  287.  If  letters  are  offered  against  a  party,  it  seems  he  may  read 
his  immediate  replies.  Roe  v.  Day,  7  C.  &  P.  705.  So,  it  seems,  he  may  prove  a  pre- 
vious conversation  with  the  party,  to  show  the  motive  and  intention  in  writing  them. 
Beay  V.  Richardson,  2  C.  M.  &  K.  422. 

(a)  So  on  the  issne  whether  a  landlord  22  Cal.  281 ;  Abercrombie  v.  Allen,  29 
or  his  tenant  was  to  keep  in  repair  a  plat-  Ala.  281 ;  Rolfe  v.  Rolfe,  10  Ga.  148. 
form  in  front  of  a  shop,  evidence  that,  after  And  it  must  appear  that  the  party  knew 
an  injury  caused  by  a  defect  in  the  plat-  of  the  subject-matter  stated,  or  nad  means 
form,  the  landlord  repaired  it,  is  compe-  of  knowing.  Edwards  v,  Williams,  8 
tent  as  an  admission  tnat  it  was  his  dnty  Miss.  846  ;  Pierce  v,  Ooldsberry,  86  Ind. 
to  keep  the  platform  in  repair.  Readman  817.  Morton,  J.,  in  Whitney  v,  Hongh- 
«.  Conway,  126  Mass.  874.  ton,  127  Mass.  627,  says:    "The  state- 

(b)  Especially  is  this  true  when  the  ments  made  by  Worcester  to  the  plaintiff 
jierson  Sj^nst  whom  the  admission  is  used  were  not  made  under  circumstances  which 
18  a  foreigner.  In  that  case,  it  should  be  reasonably  called  upon  him  for  any  reply, 
made  to  appear  that  the  conversation  was  He  was  not  required  to  enter  into  a  dis- 
expUined  to  him  by  an  interpreter,  so  cussion  with  Worcester,  and  he  violated 
that  he  was  in  a  position  to  understand  no  rule  of  duty  or  of  courtesy  by  neglecting 
fnlly  the  statements  to  which  he  ought  to  to  reply.  It  cannot  be  said  that  the  nat- 
have  replied.  Wright  v,  Maseras,  56  Barb,  nral  and  reasonable  inference  from  his 
(N.  Y.)  521.  silence  is,  that  he  admitted  the  truth  of 

(c)  Com.  V.  Harvey,  1  Gray,  487,  489 ;  the  statements."  This  kst  sentence  indi- 
Boston  &  W.  R.  R.  Corp.  v.  Dana,  Id.  88,  cates  the  principle  on  which  the  whole 
104 ;  Com.  v,  Kenney,  12  Met.  235 ;  rule  turns.  Drury  v.  Hervey,  126  Mass. 
Brainard  v.  Buck,^  25  vt.  578 ;  Corser  v,  519. 

Paul,  41  N.  H.  24 ;  Wilkins  v,  Stidger, 
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expend  money  in  making  alterations  and  improrements  on  the 
premises,  it  is  evidence  of  his  consent  to  the  alterations.^  If  the 
tenant  personally  receives  notice  to  quit  at  a  particular  day,  with- 
out objection,  it  is  an  admission  that  his  tenancy  expires  on  that 
day.^  Thus,  also,  among  merchants,  it  is  regarded  as  the  allow- 
ance of  an  account  rendered,  if  it  is  not  objected  to,  without 
unnecessary  delay.'  A  trader  being  inquired  for,  and  hearing 
himself  denied,  may  ^thereby  commit  an  act  of  bankruptcy.^  And, 
generally,  where  one  knowingly  avails  himself  of  another's  acts, 
done  for  his  benefit,  this  will  be  held  an  admission  of  his  obliga> 
tion  to  pay  a  reasonable  compensation.^  (a) 

1  Doe  V,  Allen,  8  Taunt.  78,  80  ;  Doe  v.  Pye,  1  E«p.  866 ;  Keale  v.  Parkin,  1  Esp. 
229.     See  also  Stanley  «.  White,  14  East,  882. 

s  Doe  v.  Bi^^  2  Taunt  109  ;  Thomaa  v.  Thomas,  2  Campb.  647  ;  Doe  v.  Fonter, 
18  East,  405 ;  ^kapple  v,  Co})ouh,  4  T.  K.  361  ;  Doe  v.  Woombwell,  2  Campb.  559. 

*  Sherman  v.  Sherman,  2  Yem.  276.  Hntchins,  Ld.  Cora.,  mentioned  "a  second 
or  third  post,"  as  the  ultimate  period  of  objection.  But  Lord  Hardwicke  said,  that  if 
the  person  to  whom  it  was  sent  kept  the  account  "  for  any  length  of  time,  without 
makmg  any  objection,"  it  became  a  stated  account.  Willis  v.  Jemegan,  2  Atk.  252. 
See  also  Freeland  «.  Heron,  7  Cranch,  147,  151 ;  Murray  «.  Toland,  8  Johns.  Ch.  575  ; 
Tickel  V,  Short,  2  Yes.  239.  Daily  entries  in  a  book,  constantly  open  to  the  party's 
inspection,  are  admissions  against  him  of  the  matters  therein  stated.  Alderson  v.  Clay, 
1  SUrk.  405 ;  Wiltzie  v.  A^unson,  1  PhiL  Evid.  857.  See  further,  Coe  v.  Hutton,  1 
Seig.  &  R.  898  ;  McBride  «.  Watts,  1  McCord,  884  ;  Corps  v.  Robinson,  2  Wash.  C.  C. 
888.  So,  the  members  of  a  company  are  chargeable  with  knowledge  of  the  entries  in 
their  books,  made  by  their  agent  in  the  course  of  his  business,  and  with  their  true 
meaning,  as  understood  by  the  agent.     Allen  v.  Coit,  6  Hill  (K.  Y.X  818. 

*  Key  V.  Shaw,  8  Bing.  820. 

*  Morris  v.  Burdett,  1  Campb.  218,  where  a  candidate  made  use  of  the  hustings 
erected  for  an  election  ;  Abbot  v.  Inhabitants  of  Hermon,  7  Greenl.  118,  where  a  schod- 
house  was  used  by  the  school  district ;  Hayden  v.  Inhabitants  of  Madison,  Id.  76,  a 
case  of  partial  payment  for  making  a  road. 


(a)  The  former  rule  of  evidence,  that 
one  s  sQence  shall  be  construed  as  a  virtual 
assent  to  all  that  is  said  in  his  presence,  is 
susceptible  of  great  abuse,  and  calls  for  a 
course  of  conduct  which  prudent  and  quiet 
men  do  not  generally  adopt.  If  that  rule 
be  sound  to  the  full  extent,  as  laid  down 
in  some  of  the  early  cases,  it  would  be  in 
the  power  of  any  evil-disposed  person  to 
alwavs  ruin  his  adversary's  case,  Dy  draw- 
ing him  into  a  compulsory  altercation  in 
the  presence  of  chosen  listeners,  who  would 
be  sure  to  misrepresent  what  he  said. 
Nothing  could  be  more  unjust  or  unrea- 
sonable. Hence,  in  more  recent  cases, 
the  rule,  in  some  States,  has  undergone 
very  important  qualifications.  The  mere 
silence  of  one,  when  facts  are  asserted  in 
his  presence,  is  no  ground  of  presuming 
his  acquiescence,  umess  the  conversation 
were  addressed  to  him  under  sack  circum- 
stances as  to  call  for  a  reply.  The  person 
must  be  in  a  position  to  require  the  infor- 


mation, and  he  must  ask  it  in  good  faith, 
and  in  a  manner  fairly  entitling  him  to 
expect  it,  in  order  to  justify  any  inference 
from  the  mere  silence  of  the  party  ad- 
dressed. If  the  occasion,  or  the  nature  of 
this  demand,  or  the  manner  of  making  it, 
will  reasonably  justify  silence,  in  a  dis- 
creet and  prudent  man,  no  unfavorable 
inference  tnerefrbm  should  on  that  ac- 
count be  made  against  the  party.  And 
whether  the  silence  be  any  ground  of 
presumption  a^jainst  the  party  will  al- 
ways be  a  question  of  law,  unless  there  is 
conflict  in  the  proof  of  the  attending  cir- 
cumstances. Mattocks  V.  Lyman,  16  Yt. 
113  ;  YaU  v.  Strong,  10  Id.  457  ;  Gale  «. 
Lincoln,  11  Yt  152  ;  poal,  $  199.  Where 
a  person  is  inquired  of  as  to  a  matter  which 
may  affect  his  pecuniary^  interests,  he  has 
the  right  to  know  whether  the  party  mak- 
iDg  the  inquiry  is  entitled  to  make  it  as 
affecting  any  interest  which  he  represents, 
and  for  the  protection  of  which- he  requires 
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'  §  198.  AoqtdettbcHDOo.  'The  pesseHion  qf  ddcuments^  also,  Or  the 
fact  of  constant  access  to  them,  sometimes  affords  ground  for 
affecting  parties  with  an  implied  admission  of  the  statements  con- 
tained in  them.  Thus,  the  rules  of  a  club,  contained  in  a  book 
kept  by  the  proper  officer,  and  accessible  to  the  members ;  ^ 
charges  against  «  club,;  entered  by  tixe  servants  of  the  house,  in  a 
book  kept  for  that  purpose,  open  in  the  club-room  ;^  the  posses- 
sion of  letters,^  and  the  like,  —  are  circumstances  from  which 
admissions  by  acquiescence  may  be  inferred;  Upon  the  same 
ground,  the  shipping  list  at  Lloyd's,  stating  the  time  of  a  vessel's 
sailing,  is  held  to  be  prima  facie  evidence  against  an  underwriter, 
as  to  what  it  contains.^ 

1  Raggett «.  Mnsgrave,  2  C.  &  P.  556. 

«  Aldereon  v.  Clay,  1  Stark.  405  ;  Wiltzie  v,  Adamson,  1  Phil.  Evid.  857. 

*  Hewitt  V.  Piggott,  5  C.  &  P.  75  ;  Rex  v.  Watson,  2  Stu-k.  140 ;  Home  Tooke^s 
Case,  25  St.  Tr.  120.  But  the  possession  of  unanswered  letters  seems  not  to  be,  of 
itself,  evidence  of  acquiescence  in  their  contents ;  (a)  and,  therefore,  a  notice  to  produce 
such  letters  will  not  entitle  the  adverse  party  to  give  evidence  of  their  entire  contents, 
but  only  of  so  much  as  on  other  grounds  would  be  admissible.  Fairlee  «.  Denton,  3  C. 
k  P.  103.  And  a  letter  found  on  the  prisoner  was  held  to  be  no  evidence  against  him 
of  the  facta  stated  iu  it,  in  Rez  v,  Plnmer,  Rus.  &  Ry«  C  C.  264. 

*  Mackintosh  v.  Marshall,  11  M.  k  W.  116. 

the  information  sought.    And  unless  he  is  against  the  other,   since   his   admission 

fairly  informed  upon  these  points,  he  is  showed  conclusively  that  there  was  no 

not  bound  to  give  information,  and  will  joint   promise.      Boyle    r.    Webster,    17 

not  be  affected  in  his  pecuniary  interests  Q.  B.  950.     The  American  practice,  how- 

in  consequence  of   refusal.      Hackett  v.  ever,  is  different  upon  this  point.     It  is 

Callender,  33  Vt.  97.    The  same  rule  ob-  here  held  that  the  plaintiff  may  disoon- 

tains  as  to  letters  addressed  to  the  party,  tinue  as  to  the  infant,  and  proceed  against 

Com.  V.  Jeffries,  7  Allen,  548  ;    Com.  9.  tlie  other  joint  contractois  to  judgment 

Eastman,  1  Cush.  189.    But  if  the  party  Hartness   v.    Thompson,  5  Johns.    160 ; 

consent  to  give  any  explanation,  it  be-  Tappan  «.   Abbot,   cited    1    Pick.    502 ; 

comes  evidence,  although  drawn  from  him  Woodward  «.  Newha^  Id.  500  ;  Allen  «. 

by  a  false  suggestion,  mgginso.  Dellinger,  Butler,  9  Vt.  122. 

22  Mo.  897.  And  even  a  plea  of  '*guilty,"  (a)  Com.  9.  Eastman,  1  Cush.  (Mass.) 
in  a  criminal  proceeding  against  the  tiarty  189  ;  Waring  v.  United  States  Tel.  Co.,  44 
for  assault  and  battery,  will  be  eviaence  How.  (N.  Y.)  69 ;  s.  c.  4  Daly,  288 ;  Fairlie 
against  him  in  a  civil  action  for  the  same,  v,  Denton,  3  0.  &  P.  103  ;  Richards  v. 
Bircfaard  v.  Booth,  4  Wis.  67.  But,  as  a  Franknm,  9  Id.  221.  But  if  the  person 
general  rule,  admissions  in  the  pleadings  to  receiving  a  letter  does  reply  to  it,  and  in 
in  one  suit  will  not  be  evidence  against  his  reply  refers  to  the  letter  he  has  re- 
the  party  in  another  suit,  unless  signed  by  ceived,  he  makes  the  original  letter  evt^ 
him  personally,  in  which  case  there  is  no  dence  as  to  the  fieicts  referml  to,  so  far  as  is 
reason  why  they  should  not  be  so  Tegarded,  neoessaiy  in  order  to  understand  the  reply, 
to  the  same  extent  as  any  other  admissions.  Trischet  v.  Hamilton  Ins.  Co.,  14  Gray 
Marianski  v.  Cairns,  1  Macq.  Ho.  Lds.  (Mass.),  456 ;  Dutton  «.  Woodman,  9  Cush. 
Cas.  212.  Admissions  in  the  same  action  JMass.)  262  ;  Fearing  r.  Kimball,  4  Allen 
for  one  purpose  may  be  used  for  another,  (Mass.),  125  ;  Gaskill  v.  Skene,  14  Q.  B. 
as  where  in  assumpsit  against  two,  upon  a  664.  So,  if  the  original  letter  contains 
joint  promise,  both  pleaded  nan  aaaumpsU,  statements  which,  if  untrue,  would  nat- 
and  one  infancy.  The  plaintiff  admitted  urally  be  denk»i,  it  has  been  held  that 
the  infancy  of  one  defendant  upon  the  the  omission  to  deny  them  might  be  con- 
record,  and  discontinued  as  to  that  de<  sidered  an  admission.  Fenno  v,  Weston, 
fendant.     Held,  that  he  could  not  recover  81  Vt.  846. 
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§  199.  Caution.  But,  in  regard  to  admissioiiB  inferred  from 
acquiescence  in  the  verbal  statemente  of  others^  the  maxim,  ^t  tacet 
comentire  videtur^  is  to  be  applied  with  careful  discrimination* 
^^  Nothing,'^  it  is  said,  ^^  can  be  more  dangerous  than  this  kind  of 
evidence.  It  should  always  be  receiyed  with  caution ;  and  never 
ought  to  be  received  at  all,  unless  the  evidence  is  of  direct  decla- 
rations of  that  kind  which  naturally  calls  for  contradiction ;  some 
assertion  made  to  the  party  with  respect  to  his  right,  wliich,  by 
his  silence,  he  acquiesces  in."  ^  (a)  A  distinction  has  accordingly 
been  taken  between  declarations  made  by  a  party  interested  and 
a  stranger;  and  it  has  been  held,  that,  while  what  one  party 
declares  to  the  other,  without  contradiction,  is  admissible  evi- 
dence, what  is  said  by  a  third  person  may  not  be  so.  (h)  It  may 
be  impertinent,  and  best  rebuked  by  silence ;  but  if  it  receives  a 
reply,  the  reply  is  evidence.  Therefore,  what  the  magistrate, 
before  whom  the  assault  and  battery  was  investigated,  said  to  the 
parties,  was  held  inadmissible,  in  a  subsequent  civil  action  for 
the  same  assault.^  If  the  declarations  are  those  of  third  persons, 
the  circumstances  must  be  such  as  called  on  the  party  to  interfere, 
or  at  least  such  as  would  not  render  it  impertinent  in  him  to  do 
so.  Therefore,  where,  in  a  real  action  upon  a  view  of  the  premises 
by  a  jury,  one  of  the  chain-bearers  was  the  owner  of  a  neighboring 
close,  respecting  the  bounds  of  which  the  litigating  parties  had 
much  altercation,  their  declarations  in  his  presence  were  held  not 
to  be  admissible  against  him,  in  a  subsequent  action  respecting 

1  14  Sei^.  t  B.  898,  per  Dnncan,  C.  J.  ;  2  C.  &  P.  193,  per  Best,  C.  J.  And  see 
McClenkan  v,  McMillan,  6  Barr,  866,  where  this  maxim  is  expounded  and  applied. 
See  also  Commonwealth  «.  Call,  21  Pick.  515. 

«  Child  V.  Grace,  2  0.  &  P.  198. 


(a)  Com.  9.  Eenney,  12  Met  285, 
237  ;  supra,  §  197.  Tt  was  held  in  New 
York  (Kelly  v.  People,  56  N.  Y.  665) 
that  the  silence  of  a  party  under  arrest, 
when  he  heard  statements  tending  to 
show  his  guilt,  was  evidence  against 
him,  citing,  as  authorities.  Com.  v,  Cuffee, 
108  Mass.  285,  and  Com.  v,  Crocker,  Id. 
464,  neither  of  which  cases  supports  the 
principle.  They  were  both  questions  of 
positive  admission  or  confession.  On  the 
contrary,  it  has  been  expressly  held  in  that 
State,  as  also  elsewhere,  that  silence  under 
such  circnmstanoes  is  not  evidence  from 
which  any  adverse  inference  can  be  drawn. 
Com.  V.  Walker,  18  Allen  (Mass.),  570 ; 


Bob  V.  State,  82  Ala.  560 ;  Noonan  v. 
State,  9  Miss.  562.  But  silence  when  he 
has  a  proper  opportunity  to  speak  is  evi- 
dence of  guilt.  Rex  V,  Bartlett,  7  C.  & 
P.  832 ;  Reg.  v.  Appleby,  8  Stark.  83. 
So  where  the  law  allows  him  to  take  the 
stand  in  his  own  behalf,  and  he  declines. 
State  V.  Bartlett,  55  Me.  200.  By  stat- 
ute in  Massachusetts,  the  adverse  infer- 
ence from  silence  under  such  circumstances 
is  prohibited.  Stat.  1870,  c.  898.  This, 
of  course,  is  a  clear  admission  that  the 
inference  is  natural.  And  see  post,  §  216. 
(&)  Com.  V.  Eenney,  12  Mete  (Mass.) 
285  ;  Hildreth  v.  Martin,  8  Allen  (Mass.), 
871 ;  Com.  v.  Densmore,  12  Id.  585. 
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his  own  clofle.^  (a)  But  the  silence  of  the  party,  even  where  the 
declarations  are  addressed  to  himself,  is  worth  very  little  as  eyi- 
dence,  where  he  has  no  means  of  knowing  the  truth  or  falsehood 
of  the  statement.^ 

§  200.  Same  aubjeot  With  respect  to  all  verbal  admisBtons^  it 
may  be  observed  that  they  ou^ht  to  be  received  with  great  caution. 
The  evidence,  consisting  as  it  does  in  the  mere  repetition  of  oral 
statements,  is  subject  to  much  imperfection  and  mistake;  the 
party  himself  either  being  misinformed,  or  not  having  clearly 
expressed  his  own  meaning,  or  the  witness  having  misunderstood 
him.  It  frequently  happens,  also,  that  the  witness,  by  uninten- 
tionally altering  a  few  of  the  expressions  really  used,  gives  an 
effect  to  the  statement  completely  at  variance  with  what  the 
party  actually  did  say.^  But  where  the  admission  is  deliberately 
made  and  precisely  identified,  the  evidence  it  affords  is  often  of 
the  most  satisfactory  nature.^  (&) 

1  Moore  v.  Smith,  14  Sei^.  &  R.  388.  Where  A  &  B  were  charged  with  a  joiut  felony, 
what  A  stated  before  the  examiDin^  nuunatrate,  respecting  B's  participation  in  the 
crime,  is  not  admissible  evidence  against  B.  Rex  v.  Appleby,  3  Stark.  33.  Nor  is  a 
deposition,  given  in  the  person's  presence  in  a  cause  to  which  he  was  not  a  party, 
admissible  against  him.  Melen  v.  Andrews,  1  M.  &  M.  336.  See  also  Fairlie  v.  Den- 
ton, 3  C.  &  r.  103,  per  Lord  Tenterden  ;  Tait  on  Eddence,  p.  293.  So  in  the  Roman 
law,  '*  Confessio  facta  sen  pnesiimpta  ex  taciturnitate  in  aliquo  judicio,  non  nocebit  in 
alio."    Mascardus  De  Probat  vol.  i.  concl.  348,  n.  31. 

*  Hayslep  v.  Oymer,  1  Ad.  &  £1.  162,  165,  per  Parke.  J.  See  further  on  the  subject 
of  tacit  admissions.  State  v,  Rawls,  2  Nott  &  McCord,  331  ;  Batturs  v.  Sellers,  5 
Harr.  &J.  117,  119. 

'  Earle  v.  Picken,  6  C.  &  P.  642,  n.,  per  Parke,  J.  ;  Rex  v.  Simons,  6  C.  &  P. 
540,  per  Alderson,  B.  ;  Williams  v.  Williams,  1  Hagg.  Consist.  304,  per  Sir  William 
Scott ;  Hope  v,  Evans,  1  Sm.  &  M.  Ch.  195.  Alciatus  expresses  the  sense  of  the  civil- 
ians to  the  same  effect,  where,  after  speaking  of  the  weight  of  judicial  admissions, 
**  propter  majorem  certitudinem,  quam  in  se  habet,"  he  adds  :  **  Quse  ratio  non  habet 
locum,  quango  ista  confessio  probaretur  per  testes  ;  imo  est  minus  certa  cceieris  probo" 
tionibiLa,  &c.  Alciat  de  Pnesump.  Pars  Secund.  Col.  682,  n.  6.  See  supra,  §§  96, 97  ;' 
2  Poth.  on  Obi.  by  Evans,  App.  No.  16,  §  13  ;  Malin  v.  Malin,  1  Wend,  625,  652  ; 
Lench  v,  Lench,  10  Ves.  517,  518,  cited  with  approbation  in  6  Johns.  Ch.  412,  and  in 
Smith  V,  Humham,  3  Sumn.  488  ;  Stone  v.  Ramsey,  4  Monroe,  286,  239  ;  Myers  v.  Baker, 
Hardin,  544,  549  ;  Perry  v.  Gerbeau,  5  Martin,  N.  8.  18,  19  ;  Law  v.  Merrills,  6  Wend. 
268,  277.  It  is  also  well  settled  that  verbal  admissions,  hastily  and  inadvertently  made 
without  investigation  are  not  binding.  Salem  Bank  v.  Gloucester  Bank,  1 7  Mass.  27  ; 
Barber  v.  Gingell,  3  Esp.  60.  See  also  Smith  9.  Bumham,  3  Sumn.  435,  438,  439  ; 
Cltsavland  v.  Burton,  11  Yt  138  ;  Stephens  v.  Yroman,  18  Barb.  250  ;  Printup  v,  Mit- 
chell, 17  Ga.  558. 

*  Rigg  V.  Curgenven,  2  Wils.  395,  899  ;  Glassford  on  Evid.  826  ;  Commonwealth  v. 
Knapp,  9  Pick.  507,  508,  per  Putnam,  J. 

(a)  Larry  v,  Sherburne,  2  Allen  compelled  to  the  conclusion  that  the  most 
(Mass.),  35;  Hildreth  v.  Martin,  8  Id.  unreliable  of  all  evidence  is  that  of  the  oral 
871  ;  Fenno  v.  Weston,  31  Vt  345.  admissions  of  the  party,  and  especially 

(b)  Saveland  v.  Green,  40  Wis.  431 ;  where  they  purport  to  have  been  made 
Mauro  V.  Piatt,  62  lU.  450.  See  also  during  the  )iendency  of  the  action,  or  after 
pod,  §  214..  "In  a  somewhat  extended  the  parties  were  in  a  state  of  controversy, 
experience  of  jury  trials,  we  have  been  It  is  not  uncommon  for  different  witnesses 
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§  201.  bSmI  Of  admSMioai.  We  are  next  to  consider  the  effect 
of  admissionsy  when  proved.  And  here  it  is  first  to  be  observed, 
that  the  wh^le  admiuion  is  to  be  taken  together;  for  thou^  some 
part  of  it  may  contain  matter  favorable  to  the  party,  and  the 
object  is  only  to  ascertain  that  which  he  has  conceded  against 
himself,  for  it  is  to  this  only  that  the  reason  for  admitting  his 
own  declarations  applies,  namely,  the  great  probability  that  they 
are  true;  yet, unless  the  whole  is  received  and  considered,  the 
true  meaning  and  import  of  the  part,  which  is  good  evidence 
against  him,  cannot  be  ascertained.  But  though  the  whole  of 
what  he  said  at  the  same  time,  and  relating  to  the  same  subject, 
must  be  given  in  evidence,  yet  it  does  not  follow  that  all  the 
parts  of  the  statement  are  to  be  regarded  as  equally  worthy  of 
credit ;  but  it  is  for  the  jury  to  consider,  under  all  the  circum- 
stances, how  much  of  the  whole  statement  they  deem  worthy  of 
belief,  including  as  well  the  facts  asserted  by  the  party  in  his 
own  favor,  as  those  making  against  him.^  (a) 

1  Bmith  V.  Blandy»  Ry.  k  M.  257,  per  Bert,  J ;  Cray  v.  HalU,  Ih,  eU,  per  Abbott, 
C.  J. ;  Bermou  ti.  Woodbhdge,  2  Doug.  788  ;  Rex  v.  Clewes,  4  C.  &  P.  221,  per  Little- 
dale,  J.  ;  McClenkan  «.  McMillan,  6  Barr,  866  ;  Mattocka  v,  Lyinan,  18  Vt.  98  ;  Wil- 
son V.  Calvert,  8  Ala.  767  ;  Yarborough  v,  Moes,  9  Ala.  ^2.  See  supra,  §  152 ; 
Dorlon  V.  Douglaaa,  6 Barb.  B.  C.  451.  A  similarnile  prevails  in  chancery.  Gresley 
on  Evid.  13.  See  also  The  Queen's  Case,  2  Brod.  &  Bing.  298,  per  Abbott,  C.  J.  ; 
Randle  v.  Blackburn,  5  Taunt.  245  ;  Thomson  «.  Austen,  2  D.  &  R.  358  ;  Fleteher  v. 
Froggntt,  2  C.  &  P.  669  ;  Yates  v.  Camsew,  8  C.  &  P.  99,  per  Lord  Tenterden  ;  Coojier 
V.  Smith,  15  East,  108,  107  ;  Whitwell  v.  Wyer,  11  Mass.  6,  10  ;  Garey  v.  Nicholson, 
24  Wend.  850  ;  Kelsey  v.  Bush,  2  Hill,  440  ;  infra,  §§  215,  218,  and  cases  there  cited. 
Where  letters  in  correspondence  between  the  plaintiff  and  defendant  were  offered  in  evi- 
dence by  the  former,  it  was  held  that  the  latter  might  read  his  answer  to  the  plaintiff's 
last  letter,  dated  the  day  previous.     Roe  v.  Day,  7  C.  &  P.  705.     And  where  one  party 

letter  from  him- 
as  part  of  his 


of  the  same  oonversation  to  give  |MreciMly  ance  upon  thiB  class  of  testimony.    The 

opposite  accounts  of  it ;    and  in   some  fact,  too,  that,  in  the  final  trial  of  open 

instances  it  will  appear,  that  the  witness  questions  of  fact,  both  sides  are  laigely 

deposes  to  the  statements  of  one  party  as  supported  by  evidence  of  this  character,  in 

coming  from  the  other,  and  it  is  not  very  the  migority  of  instances,  must  lead  all 

uncommon  to  find  witnesses  of  the  best  oauttous  triers  of  fact  greatly  to  distrust 

intentions  repeating  the  declarations  of  the  its  reliability."    Judge  Redneld's  adden- 

party  in  his  own  favor  as  the  fullest  admis-  dum  to  this  section  in  the  twelfth  edition, 

sions  of  the  utter  falsity  of  his  claim.  But  the  value  of  the  confession  is  wholly 

When  we  reflect  u|K)n  the  inaccuracy  of  a  matter  for  the  jury.    Com.  «.  Galligan, 

many  witnesses,  in  their  original  compre-  118  Mass.  202. 

heusion  of  a  conversation,  their  extreme         (a)  Enders «.  SteiTibei^h,  2  Abb.  (N.Y.) 

liability  to  mingle  subsequent  fiicts  and  A  pp.  Dec  81.    So,  if  one  puts  in  evidence 

occurrencea  with  the  original  transactions^  an  admission  of  the  other  party,  lie  ren- 

and  the  impossibility  of  recollecting  the  ders  admissible  all  that  was  said  at  that 

precise  terms  used  by  the  partv,   or  of  time  on  the  subject  to  which  the  admission 

translating  them  by  exact  eonivalents,  we  relates^  so  far  as  it  is  necessary  in  order  to 

must  oonclttde .  there  ia  no  cttoataQtial  roU-  imdentand  the  admission,  although  it  may 
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.  §  202.  AdmlMloiiB  oontaining  beanaj.  Where  the  admissioiiy 
whether  oral, or  in  writing,  contains  matters  HaUd  (U  mere  hear- 
say ^  it  has  been  made  a  question  whether  such  matters  of  hear- 
say are  to  be  received  in  evidence. .  Mr.  Justice  Chambre,  in  the 
case  of  an  answer  in  chancery,  read  against  the  party  in  a  subse- 
quent suit  at  law,  thought  that  portion  of  it  not  admissible; 
^^  for,"  he  added,  ^^  it  appears  to  me,,  that,  where  one  party  reads  a 
part  of  the  answer  of  the  other  party  in  evidence,  he  makes  the 
whole  admissible  only  so  far  as  to  waive  any  objection  to  the 
competency  of  the  testimony  of  the  party  making  the  answer, 
and  that  he  does  not  thereby,  admit  as  evidence  all  the  facts, 
which  may  happen  to  have  been  stated  by  way  of  hearsay  only, 
in  the  course  of  the  answer  to  a  bill  filed  for  a  discovery."  ^  (a) 
But  where  the  answer  is  offered  as  the  admission  of  the  party 
against  whom  it  is  read,  it  seems  reasonable  that  the  whole  ad-* 
mission,  should  be  read  to  the  jury,  for  the  purpose  of  showing 
under  what  impressions  that  admission  was  made,  though  some 
parts  of  it  be  only  stated  from  hearsay  and  belief.  And  what 
may  or  may  not  be  read,  as  the  context  of  the  admission,  depends 
not  upon  the  grammatical  structure,  but  upon  the  sense  and  con- 

1  Roe  V.  Fenurs,  2  B,  &P.  548. 


be  favorable  to  the  party  agaihat  whom 
the  admission  waa  offered.  Moore  v, 
Wright,  90  IIL  470.  A  party,  by  reading 
from  an  answer  in  the  case  to  prove  the 
admission  of  having  indorsed  a  promissory 
note,  renders  all  that  portion  of  the  answer 
evidence,  although  embracing  obligations 
of  defence.  Gudersleeve  v,  Mahony,  5 
Daer,  383.  And  it  has  been  said  that 
the  party  against  whom  an  answer  in 
chancery  is  produced  may  claim  to  have 
the  whole  bill  as  well  a«  the  answer  read 
as  part  of  his  adversary's  case,  upon  the 
aame  ground,  that,  where  one  proves 
answers  in  conversation  against  a  party, 
he  may  insist  upon  having  the  questions 
to  which  he  maae  the  lepBea  put  in  evi- 
dence. PenneU  v,  Meyer,  2  M.  &  Rob, 
98,  by  Tindal,  C.  J. ;  s.  o.  8  C.  &  P.  470. 
But  the  rule  in  equity  does  not  extend  to 
putting  in  evidence  matters  wholly  dis- 
tinct from  those  read  by  the  adversary, 
although  found  in  the  same  answer  and 
pleadings  ;  and  the  rule  is  practically  the 
same  at  law,  as,  when  the  adversary  reads 
one  entrv  in  a  book,  it  will  not  justify 
reading  tne  entire  book,  unless  in  some 
way  connected  with  tbe  entry  read.    Ab- 


bott, C.  J.,  In  Catt  V.  Howard,  8  Stark.  N. 
P.  G.  8.  Nor  can  the  party  read  distinct 
and  disconnected  paragraphs  in  a  newspa- 
per, because  one  has  b^  read  by  his 
adversary  (Darby  v,  Ouseley,  1  H.  &  N. 
1)  ;  or  a  series  of  copies  of  letters  inserted 
in  a  copy-book,  because  one  has  been  read. 
Sturge  V,  Buchanan,  2  M.  &  Rob.  90. 

(a)  It  is  held  in  Wisconsin  (Shaddock 
V.  Clifton,  22  Wis.  115.  Of.  Chapman  v. 
Chicago,  kc,  R.  R.  Co.,  26  Wis.  295),  that 
if  an  admission  contains  matter  which  is 
stated  as  a  fact,  such  statement  of  the  fact 
is  evidence  of  the  fact  against  the  person 
who  makes  the  statement  although  it  is 
evident  that  the  statement  is  made  upon 
information.  The  Court  draws  a  distinc- 
tion between  what  is  akUed  as  a  fad  and 
what  is  stated  as  hearsay,  as  in  the  case  of 
an  answer  in  Chancery,  cited  above,  and 
it  allows  the  admission  of  the  former  while 
it  save  the  latter  would  be  inadmissible. 
In  the  case  of  Stephens  v,  Vroman,  16  N. 
Y.  881,  such  evidence  as  was  given  in 
Shaddock  v.  Clifton  was  held  inadmfssi- 
ble,  on  the  grounds  given  by  Mr.  Justice 
Chambre  above. 
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nection  in  fact.  But  whether  the  party,  against  whom  the  answer 
is  ready  is  entitled  to  have  such  parts  of  it  as  are  not  expressly 
sworn  to  left  to  the  jury  as  evidence,  however  slight,  of  any  fact, 
does  not  yet  appear  to  have  been  expressly  decided.^ 

§  203.  Parol  admlMioiis  in  pal«»  when  oompetont  It  is  further  to 
be  observed  on  this  head,  that  the  parol  admission  of  a  party, 
made  en  pais^  is  competent  evidence  only  of  those  facts  which  may 
lawfully  be  established  by  parol  evidence ;  it  cannot  be  received 
either  to  contradict  documentary  proof,  or  to  supply  the  place  of 
existing  evidence  by  matter  of  record.  Thus,  a  written  receipt 
of  money  from  one  as  the  agent  of  a  corporation,  or  even  an 
express  admission  of  indebtment  to  the  corporation  itself,  is  not 
competent  proof  of  the  legal  authority  and  capacity  of  the  corpo- 
ration to  act  as  such.^  Nor  is  a  parol  admission  of  having  been 
discharged  under  an  insolvent  act  sufficient  proof  of  that  fact, 
without  the  production  of  the  record.'  The  reasons  on  which 
this  rule  is  founded  having  been  already  stated,  it  is  unnecessary 
to  consider  them  further  in  this  place.*  The  rule,  however,  does 
not  go  to  the  utter  exclusion  of  parol  admissions  of  this  nature, 
but  only  to  their  effect ;  for  in  general,  as  was  observed  by  Mr. 
Justice  Parke,^  what  a  party  says  is  evidence  against  himself, 
whether  it  relate  to  the  contents  of  a  written  instrument,  or  any- 
thing else.  Therefore,  in  replevin  of  goods  distrained,  the  admis- 
sions of  the  plaintiff  have  been  received,  to  show  the  terms  upon 
which  he  held  the  premises,  though  he  held  under  an  agreement 
in  writing,  which  was  not  produced.®  Nor  does  the  rule  affect 
the  admissibility  of  such  evidence  as  secondary  proof,  after  show- 
ing the  loss  of  the  instrument  in  question. 

§  204.  How  far  oonclofiiye.  With  regard,  then,  to  the  condvr 
siveneee  of  admissions,  it  is  first  to  be  considered,  that  the  genius 
and  policy  of  the  law  favor  the  investigation  of  truth  by  all 
expedient  and  convenient  methods;  and  that  the  doctrine  of 
estoppels,  by  which  further  investigation  is  precluded,  being  an 
exception  to  the  general  rule,  founded  on  convenience,  and  for 

1  2  Bos.  k  PuL  548,  n.  ;  Gresley  on  Evid.  18. 

<  Welland  Canal  Co.  v.  Hathaway,  8  Wend.  480  ;  National  Bank  of  St.  Charles  v. 
De  Bernales,  1  C.  &  P.  569  ;  Jenner  v.  Joliffe,  6  Johns.  9. 

<  Scott  V,  Clare,  8  Campb.  286 ;  Summarsett  v,  Adamson,  1  Bing.  78,  per  Parke,  J. 
«  See^uj^a,  If  96,  97. 

ft  In  £arle  v,  Picken,  5  C.  &  P.  542  ;  Newhall  v.  Holt,  6  M.  &  W.  662 ;  Slatterie  v. 
Pooley,  6  M.  &  W.  664  ;  Pritchard  v.  Bagshawe,  11  Common  Bench,  459. 
«  Howard  v.  Smith,  3  Scott,  N.  R.  574. 
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the  prevention  of  fraud,  is  not  to  be  extended  beyond  the  reasons 
on  which  it  is  founded.^  It  is  also  to  be  observed,  that  estoppels 
bind  onlj  parties  and  privies,  and  not  strangers.  Hence  it  foU 
lows,  that  though  a  stranger  may  often  show  matters  in  evidence, 
which  parties  or  privies  might  have  specially  pleaded  by  way  of 
estoppel,  yet,  in  his  case,  it  is  only  matter  of  evidence  to  be  con- 
sidered by  the  jury.^    It  is,  however,  in  such  cases,  material  to 

1  See  supra,  §|  2^26. 

*  This  subject  was  very  clearly  illustrated  by  Mr.  Justice  Bayley,  in  delivering  the 
judgment  of  the  court,  in  Heane  v.  Roffers,  9  6.  &  C.  577,  586.  It  was  an  action  of 
trover,  brought  by  a  person  against  whom  a  commission  of  bankruptcy  had  issued, 
against  lus  assignees,  to  recover  the  value  of  goods,  which,  as  assignees,  tney  had  sold  ; 
and  it  appeared  that  he  had  assisted  the  assignees,  by  giving  directions  as  to  the  sale 
of  the  goods ;  and  that,  after  the  issuing  of  the  commission,  he  gave  notice  to  the 
lessors  of  a  farm  which  he  held  that  he  haid  become  bankrupt,  and  was  willing  to  ^ve 
up  the  lease,  which  the  lessors  thereupon  accepted,  and  took  possession  of  the  premises. 
And  the  question  was,  whether  he  was  precluded,  by  this  surrender,  from  disputing  the 
commission  in  the  present  suit.  On  this  point  the  language  of  the  learned  judge  was 
as  follows  :  **  There  is  no  doubt  but  that  uie  express  admissions  of  a  party  to  the  suit, 
or  admissions  implied  from  his  conduct,  are  evidence,  and  strong  evidence,  against 
him  ;  but  we  think  that  he  is  at  liberty  to  prove  that  such  admissions  were  mistaken, 
or  were  untrue,  and  is  not  estopped  or  concluded  by  them,  unless  another  person  has 
been  induced  by  them  to  alter  his  condition  ;  in  such  a  case,  the  party  is  estopped 
from  disputing  their  truth  with  respect  to  that  person  (and  those  claiminff  under  him), 
and  that  transaction  ;  but  as  to  third  persons,  he  is  not  bound.  It  is  a  well-established 
rule  of  law,  that  estoppels  bind  parties  and  privies,  not  strangers.  {Co.  Lit.  852  a  ; 
Ck>m.  Dig.  Estoppel,  0.)  The  offer  of  surrender  made  in  this  case  was  to  a  stran^r 
to  this  suit ;  and  though  the  bankrupt  may  have  been  bound  by  his  representation 
that  he  was  a  bankrupt,  and  his  acting  as  such,  as  between  him  and  that  stranger,  to 
whom  that  representation  was  made,  and  who  acted  upon  it,  he  is  not  bound  as  between 
him  and  the  aefendant,  who  did  not  act  on  the  faith  of  that  representation  at  all.  The 
bankrupt  would,  probably,  not  have  been  permitted,  as  against  his  landlords,  —  whom 
he  had  mduced  to  accept  the  lease,  without  a  formal  surrender  in  writing,  and  to  take 

rossession,  upon  the  sui>poeition  that  he  was  a  bankrupt,  and  entitled  under  6  Geo. 
V.  c.  16,  §  75,  to  give  it  up, — to  say  afterwards  that  he  was  not  a  bankrupt,  and 
bring  an  action  of  trover  for  tiie  lease,  or  an  ejectment  for  the  estate.  To  that  extent 
he  would  have  been  bound,  probably  no  further,  and  certainly  not  as  to  any  other 
persons  than  those  landlords.  This  appears  to  us  to  be  the  rule  of  law,  and  we  are 
of  opinion  that  the  bankrupt  was  not  by  law,  b^  his  notice  and  offer  to  surrender, 
estopped  ;  and  indeed  it  would  be  a  great  hardship  if  he  were  precluded  by  such  an 
aot^  It  is  admitted,  that  his  surrender  to  his  commissioners  is  no  estoppel,  because  it 
would  be  very  perilous  to  a  bankrupt  to  dispute  it,  and  try  its  validity  by  refusing  to 
do  so.  (See  Flower  v.  Herbert,  2  Ves.  826. )  A  similar  observation,  though  not  to  the 
same  extent,  applies  to  this  act ;  for  whilst  his  commission  disables  him  from  canying 
on  his  business,  and  deprives  him,  for  the  present,  of  the  means  of  occupying  his  farm 
wkh  advantage,  it  would  be  a  great  loss  to  the  bankrupt  to  continue  to  do  so  ;  paying 
a  rent  and  remaining  liable  to  the  covenants  of  the  lease,  and  deriving  no  adequate 
benefit ;  and  it  cannot  be  expected  that  he  should  incur  such  a  loss,  in  order  to  be 
enabled  to  dispute  his  commission  wi^  effect.  It  is  reasonable  that  he  should  do  the 
best  for  himself  in  the  unfortunate  situation  in  which  he  is  placed.  It  is  not  necessary 
to  refer  particularly  to  the  cases  in  which  a  bankrupt  has  been  precluded  from  dis- 
puting his  commission,  and  which  were  cited  in  arffument.  Tne  earlier  cases  fall 
within  the  principle  above  laid  down.  In  Clarke  v.  Clarke,  6  Esp.  61,  the  bankrupt 
was  not  permitted  to  call  that  sale  a  conversion,  which  he  himselt  had  procured  and 
sanctioned  ;  in  Like  v,  Howe,  6  Esp.  20,  he  was  precluded  from  contesting  the  title  of 

Sirsons  to  be  assignees,  whom  he  by  his  conduct  had  pix>cured  to  become  so  ;  and  the 
st  case  on  this  subject,  Watson  v.  Wace,  5  B.  &  C.  158,  is  distinguishable  from  the 
present,  because  Wace,  one  of  the  defendants^  was  the  person  from  whose  suit  the  pbdn- 
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oonBider,  whether  the  Adnussion  is  made  mdependently,  aad  be- 
cause it  is  true^  or  Ib  merely  conveatioual,  entered  into  between 
the  parties  from  other  oauses  than  a  conviction  of  its  truth,  and 
only  as  a  convenient  assumption  for  the  particular  purpose  in 
hand.  For  in  the  latter  case,  it  may  be  doubtful  whether  a 
stranger  can  give  it  in  evidence  at  all.^  Verbal  admissions,  as 
such,  do  not  seem  capable,  in  general,  of  heitig  pleaded  as  estop- 
pels even  between  parties  or  privies ;  but  if,  being  unexplained 
or  avoided  in  evidence,  the  jury  should  wholly  disregard  them, 
the  remedy  would  be  by  setting  aside  tlie  verdict. .  And  when 
they  are  held  conclusive,  they  are  rendered  effectually  so  by  not 
permitting  the  party  to  give  any  evidence  against  them.  Parol 
or  verbal  admissions,  which  have  been  held  conclusive  a^inst 
the  party,  seem  for  the  most  part  to  be  those  on  the  faith  of 
which  a  court  of  justice  has  been  led  to  adopt  a  particular  course 
of  proceeding,  or  on  which  another  person  has  been  induced  to 
alter  his  condition.^  (a)  To  these  may  be  added  a  few  cases  ol 
fraud  and  crime,  and  some  admissions  on  oath,  which  will  be  con- 
sidered hereafter,  where  the  party  is  estopped  on  other  grounds. 

§  205.  Jndioua  admlMioiuk  Judicial  admisnonsy  or  thoBG  made 
in  court  by  the  party's  attorney,  generally  appear  either  of  record, 
as  in  pleading^  or  in  the  solemn  admission  of  the  attorney,  made 
for  the  purpose  of  being  used  as  a  mb^titute  for  the  regular  legal 

tifif  had  been  dischaiged,  and  therefore,  perhaps^  he  mijght  be  estopped  with  respect  to 
that  person  by  his  conduct  towards  him.  See  also  Welland  Canal  Go.  v.  Hathaway, 
8  Wend.  483  ;  Jenninss  v.  Whittaker,  4  Monroe,  50  ;  Grant  v.  Jackson,  Peake's  Cas. 
208  ;  Afihmore  v.  Hardy,  7  G.  &  P.  501  ;  Garter  v.  Bennett,  4  Fla.  348. 

>  Phil  &  Am.  on  £Wd.  888  ;  1  Phil  Evid.  368.  In  Skney  v.  Wade,  1  Myl.  &  Cr. 
888,  and  Fort  v.  Chiiike,  1  IUibb.  601,  604,  th«  recitals  in  certain  deeds  were  held  inad- 
mjflsible,  in  favor  of  strangerS)  as  evidence  of  pedigree.  But  it  is  to  be  noted  that  the 
parties  to  those  deeds  were  straogen  to  the  peisons  whose  pedigree  they  undertook  to 
recite. 

>  Phil.  &  Am.  on  Evid.  878  ;  1  Phil.  £vi<L  860.  The  genen.1  doctrine  of  estoppels 
is  thus  stated  by  Lord  Denman  :  "  Where  one  by  his  words  or  conduct  wilfully  causes 
another  to  believe  the  existence  of  a  certain  state  of  things,  and  induces  him  to  act  on 
that  belief;  so  as  to  alter  his  own  previous  position,  the  lormer  is  concluded  from  aver- 
zing  against  the  latter  a  different  state  of  things  as  existing  at  the  same  time."  Pickard 
V.  Sears,  6  Ad.  k  £L  469,  474.  The  whole  doctrine  is  aUy  discussed  by  Mr.  Smith, 
and  by  Messrs.  Hare  and.  Wallace  in  their  notes  to  the  case  of  Trevivan  «.  Lawrence. 
Se»  2  Smith'a  Leading  Oaaes,  pp.  480-479  (Am.  ed.). 


{a)  Such  estoppels  hare  been  thus  de-  with.hia  knowledge  and  oonsent  so  acted 

fined  by  Judge  Gurtis:   "To  oanstitute  on  that  admission  that  he  wUl  be  injured 

such  an  estoppel,  a  party  must  have  de-  by   allowing  the  admission   to  be   dis- 

signedly  made  an  aamiasion  inconsistent  proved.'!    mwes  v.  Marchant,  1  Curtis, 

with  the  defence  or  claim  which  he  pro-  G.  C.  136,  144.    Cf.  Zuchtmann  v.  Bob- 

poaBs  to  set  np^  and  another  pftrty  have  erts,  109  Mass.  54. 
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evidence  of  the  fact  at  the  trial,  or  in  a  case.  4tated  for  the  opiniou 
of  the  court  Both  these,  have  beea.  already  considered , in  the 
preceding  pages.^  There  is  still  another  class  of  judicial  admis- 
sions, made  by  the  payment  of  money  wto  courts  upon  a  rule 
granted  for  that  purpose.  Here,  it  is  obvious,  the  defendant 
conclusively  admits  that  he  owes  the  amount  tlius  tendered  in 
payment ;  ^  that  it  is  due  for  the  cause  mentioned  in^  the  declara- 
tion ;  ^  that  the  plaintiff  is  entitled  to  claim  it  in  the  character  in 
which  he  sues ;  ^  that  the  court  has  jurisdiction  of  the  matter ;  ^ 
that  the  contract  described  is  rightly  set  forth,  and  was  duly  exe- 
cuted ;^  that  it  has  been  broken  in  the  manner  and  to  the  extent 
declared  ;'^  and  M  it  was  a  case  of  goods  sold  by  sample,  that  they 
agreed  with  the  sample.®  In  other  words,  the  payment  of  money 
into  court  admits  conclusively  every  fact  which  the  plaintiff 
would  be  obliged  to  prove  in  order  to  recover  that  money.®  (a) 
But  it  admits  nothing  beyond  that.  If,  therefore,  the  contract  is 
illegal,  or  invalid,  the  payment  of  money  into  court  gives  it  no 
validity;  and  if  the  payment  is  general,  and  there  are  several 
counts,  or  contracts,  some  of  which  are  legal  and  others  not,  the 
court  will  apply  it  to  tlie  former.^^  So,  if  there  are  two  incon- 
sistent counts,  on  the  latter  of  which  the  money  is  paid  into 
court,  which  is  taken,  out  by  the  plaintiff,  the  defendant  is  not 
entitled  to  show  this. to  the  jury,  in  order  to  negative  any  allegsr 
tion  in  the  first  count.^^    The  service  of  a  summons  to  show  cause 

1  See  swpra,  §§  22-26,  186. 

^  Blackburn  v.  Scholes,  2  Campb.  841 ;  Rucker  v.  Palsgrave,  1  Campb.  558  ;  8.  c. 
1  Taunt.  419  ;  Boyden  v.  Moore,  5  Mass.  865,  369. 

*  SeatoD  V,  Benediet,  5  Bing.  28,  82.;  Bennett «.  Francis,  2  B.  &  P.  550 ;  Jones  v. 
Hoar,  5  Pick.  285  ;  Huntington  v.  AmerLoaa  Bank,  6  Pick.  840. 

*  Lipsconibe  o.  Holmes,  2  Campb.  441.  *  MiUac  v.  Williams,  5  Esp.  19,  21. 

<  Gutteridge  v.  Smith,  2  H.  Bl  874  ;  Israel  v.  Benjamin^  8  Campb.  40  ;  Middletoa. 
V.  Brewer,  Peake's  Cas.  15 ;  Randall  v.  Lynch,  2  Campb.  852,  857  ;  Cox  v.  Brain, 
8  Taunt.  95. 

7  Dyer  v.  Ashton,  1  B,  &  C.  8.  >  Leggett «.  Cooper,  2  Stark.  108. 

*  Dyer  v.  Ashton,  1  B.  &  C.  8 ;  Stapleton  v.  NoweU,  6  M.  &  W.  9  ;  Archer  v, 
English,  2  Scott,  N.  s.  156  ;  Archer  v.  Walker,  9  DowL  21.  And  see  Story  v.  Finnis, 
8  £ng.  L.  &  £q.  548,  6  £xch.  128  ;  Sohreger  v.  Carden,  16  Jur.  568. 

^  Ribbans  v.  Crickett,  1  B.  &  P.  264  ;  Hitchcock  v.  Tyson,  2  £ap.  481,  n. 
u  Gould  V.  Oliver,  2  M.  ^  Qr.  208,  288,  234 ;  Montgomery  v,  Richardson,  5  C.  ft 
P.  247. 


(a)  Bacon  v.  Charlton,  7  Cosh.  681, 
588.  And  where  the  declaration  contains 
more  than  one  count,  and  a  part  only  of 
the  sum  demanded  is  paid  into  court,  with- 
out specification  to  which  of  the  counts 
it  is  to  be  applied,  such  payment  is 
an   admission   only   that   the  defendant 


owes  the  plaintiff  the  sum  so  naid  on  some 
one  or  several  of  the  counts,  out  it  is  not 
an  admission  of  any  indebtedness  under 
any  one  count,  nor  of  a  liability  on  all  of 
them.  Hubbard  v,  Knous^  7  Cu^.  556, 
559  ;  Kinffham  v.  Robins,  5  M.  &  W.  94  ; 
Archer  v.  English,  1  M.  &  G.  878. 
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why  the  party  should  not  be  permitted  to  pay  a  certain  sum  into 
court,  and  a  fortiori j  the  entry  of  a  rule  or  order  for  that  purpose, 
is  also  an  admission  that  so  much  is  due.^ 

§  206.  AdmlMdons  by  mistake.  It  is  only  necessary  here  to 
add,  that  where  judicial  admissions  have  been  made  improvidentltfj 
and  by  mistakej  the  court  will,  in  its  discretion,  relieve  the  party 
from  the  consequences  of  his  error,  by  ordering  a  repleader,  or 
by  discharging  the  case  stated,  or  the  rule,  or  agreement,  if  made 
in  court.^  Agreements  made  out  of  court,  between  attorneys, 
concerning  the  course  of  proceedings  in  court,  are  equally  under 
its  control,  in  effect,  by  means  of  its  coercive  power  over  the 
attorney  in  all  matters  relating  to  professional  character  and  con- 
duct. But,  in  all  these  admissions,  unless  a  clear  case  of  mistake 
is  made  out,  entitling  the  party  to  relief,  he  is  held  to  the  admis- 
sion ;  which  the  court  will  proceed  to  act  upon,  not  as  truth  in 
the  abstract,  but  as  a  formula  for  the  solution  of  the  particular 
problem  before  it,  namely,  the  case  in  judgment,  without  injury 
to  the  general  administration  of  justice.^ 

§  207.  AdmlMdons  acted  npon  oonclusiye.  Admissions,  whether 
of  law  or  of  fact,  which  have  been  acted  upon  by  others,  are  con- 
clusive against  the  party  making  them,  in  all  cases,  between  him 
and  the  person  whose  conduct  he  has  thus  influenced.^  (a)  It  is 
of  no  importance  whether  they  were  made  in  express  language  to 

1  WiUiamson  v,  Henley,  6  Bing.  299. 

-  "  Non  fatetar,  qui  errat,  nisi  jus  ignoravit."  Dig.  lib.  42,  tit.  2,  L  2.  **  Si  vero 
per  eirorem  fuerit  facta  ipsa  confessio  (scil.  ab  advocato),  clienti  concessum  est,  errore 
probato,  usque  ad  sententiam  revocare."  Mascard.  De  Probat.  vol.  i  Queest  7,  n.  68  ; 
Id.  n.  19-22  ;  Id.  vol.  i.  Concl.  S48,  per  tot  See  Kohu  v.  Marsh,  3  Bob.  (La.)  48. 
The  principle  on  which  a  party  is  relieved  against  judicial  admissions  made  improvi- 
dently  and  by  mistake,  is  equally  applicable  to  admissions  en  pais.  Accordingly,  where 
a  leffal  liability  was  thus  admitted,  it  was  held,  tliat  the  jury  were  at  liberty  to  con&ider 
all  ttie  circumstances,  and  the  mistaken  view  under  which  it  was  made  ;  that  the  party 
might  show  that  the  admission  made  b^  him  arose  from  a  mistake  as  to  the  law  ;  and 
that  he  was  not  estopped  by  such  admission,  unless  the  other  party  had  been  induced 
by  it  to  alter  his  condition.  Newton  v.  Belcher,  18  Jur.  268  ;  18  Law  J.  Q.  B.  58  ; 
12  Q.  B.  921  ;  Newton  v.  Liddiard,  Id.  926  ;  Solomon  v.  Solomon,  2  Kelly,  18. 

*  See  Gresley  on  Evid.  in  Equity,  pp.  849-358.  The  Roman  law  was  administered 
in  the  same  spirit.  "  Si  is,  cum  quo  Lege  Anuilia  agitur,  confessus  est  servum  occi- 
disse,  licet  non  occiderit,  si  tamen  occisus  sit  nomo,  ex  confesso  tenetur."  Dif.  lib.  42, 
tit  2,  1.  4  ;  Id.  1.  6.  Siee^alsoyVan  Leeuwen's  Comm.  b.  5,  ch.  21  ;  Everiiarcu  Ck)nciL 
155,  n.  8.     "Confessus  pro  judicato  est."     Dig.  ubi  sup,  L  1. 

*  See  supra,  §  27  ;  Commercial  Bank  of  Natchez  v.  King,  8  Rob.  (La.)  248  ;  Kin- 
ney V.  Famaworth,  17  Conn.  855 ;  Newton  «.  Belcher,  18  Jur.  258  ;  12  Q.  B.  921 ; 
Newton  v.  Liddiard,  Id.  925. 

(a)  But  when  a  party  applies  to  an-  circumstances,  and  if  he  does  not,  the 

other  for  information,  on  whicn  he  intends  statements  made  by  the  other  will  not  be 

to  act,  and  which  may  afifect  the  interests  conclusive  npon  him.     Hackett  v.  Cal- 

of  the  other,  he  ought  to  disclose  these  lender,  82  Vt  99. 
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the  person  himself,  or  implied  from  the  open  and  general  conduct 
of  the  party.  For,  in  the  latter  case,  the  implied  declaration 
may  be  considered  as  addressed  to  every  one  in  particular,  who 
may  have  occasion  to  act  upon  it.  In  such  cases  the  party  is 
estopped,  on  grounds  of  public  policy  and  good  faith,  from  i^pu- 
diating  his  own  representations.^  This  tnle  is  familiarly  illus- 
trated by  the  case  of  a  man  cohabiting  with  a  woman,  and  treating 
her  in  the  face  of  the  world  as  his  wife,  to  whom  in  fact  he  is  not 
married.  Here,  though  he  thereby  acquires  no  rights  against 
others,  yet  they  may  against  him ;  and,  therefore,  if  she  is  supplied 
with  goods  during  such  cohabitation,  and  the  reputed  husband  is 
sued  for  them,  he  will  not  be  permitted  to  disprove  or  deny  the 
marriage.^  So,  if  the  lands  of  such  woman  are  taken  in  execu- 
tion for  the  reputed  husband's  debt,  as  his  own  freehold  in  her 
right,  he  is  estopped,  by  the  relation  de  facto  of  husband  and  wife, 
from  saying  that  he  held  them  as  her  servant.^  So,  if  a  party 
has  taken  advantage  of,  or  voluntarily  acted  under,  the  bankrupt 
or  insolvent  laws,  he  shall  not  be  permitted,  as  against  persons, 
parties  to  the  same  proceedings,  to  deny  their  regularity.^  So, 
also,  where  one  knowingly  permits  his  name  to  be  used  as  one  of 
the  parties  in  a  trading  firm,  under  such  circumstances  of  pub-, 
licity  as  to  satisfy  a  jury  that  a  stranger  knew  it,  and  believed 
him  to  be  a  partner,  he  is  liable  to  such  stranger  in  all  transac- 
tions in  which  the  latter  engaged,  and  gave  credit  upon  the  faith 
of  his  being  such  partner.'^  On  the  same  principle  it  is,  that, 
where  one  has  assiuned  to  act  in  an  official  or  professional  char- 
acter, it  is  conclusive  evidence  against  him  that  he  possesses  that 
character,  even  to  the  rendering  him  subject  to  the  penalties 
attached  to  it.^    So,  also,  a  tenant  who  has  paid  rent,  and  acted 

^  See  mprok,  §§  195,  196 ;  Quick  v.  Staines,  1  B.  &  P.  298  ;  Grayes  «.  Key,  8  B.  & 
Ad.  818  ;  Straton  v,  Rastall,  2  T.  R.  366  ;  Wyatt  v.  Lord  Hertford,  8  East,  U7. 

3  Watson  V,  Threlkeld,  2  Esp.  687  ;  Robinson  v.  Nahorr,  1  Gampb.  245  ;  Monro  v. 
De  Chemant,  4  Campb.  216  ;  Ryan  v.  Sams,  12  Q.  B.  460  ;  aupra,  §  27.  But  where 
such  representation  has  not  been  acted  upon,  namely,  in  other  transactions  of  the  sup- 
posed husband,  or  wife,  they  are  competent  witnesses  for  each  other.  Batthews  i7.  Gid- 
indo,  4  Bing.  610  ;  WeUs  v.  Fletcher,  6  C.  &  P.  12 ;  Tufts  v.  Hayes,  5  N.  H.  452. 

s  Divoll  V.  Leadbetter,  4  Pick.  220. 

^  Like  V,  Howe,  6  Esp.  20  ;  Clarke  v.  Clarke,  Id.  61 ;  Goldle  v.  Gunston,  4  Campb. 
881  ;  Watson  v.  Wace,  5  B.  &  C.  158,  explained  in  Heane  v.  Rogers,  9  B.  &  C.  587 ; 
Mercer  v.  Wise,  8  Esp.  219  ;  Harmar  v.  Davis,  7  Taunt.  577  ;  flower  «.  Herbert, 
2  Yes.  826. 

»  Per  Parke,  J.,  in  Dickinson  v,  Valpy,  10  B.  &  C.  128,  140,  141 ;  Fox  «.  Clifton, 
6  Binff.  779,  794,  per  Tindal,  C.  J.  See  ahK>  Eell  v,  Nainby,  10  a  &  C.  20 ;  Guidon 
V.  RobBon,  2  Campb.  302. 

*  See  mprOf  §  195,  and  cases  cited  in  note. 
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as  such,  is  not  permitted  to  set  np  a  superior  titie  of  a  third  per- 
son against  his  lessor,  in  bar  of  an  ejectment  brought  by  him ; 
for  he  derived  the  possession  from  him  as  his  tenant,  and  shall 
not  be  received  to  repudiate  that  relation.^  But  Uiis  tnle  does 
not  preclude  the  tenant,  who  did  not  receive  the  possession  from 
the  adverse  party,  but  has  only  attorned  or  paid  rent  to  him,  from 
showing  that  this  was  done  by  mistake.^  This  doctrine*  is  also 
applied  to  t^e  relation  of  bailor  and  bailee,  the  cases  bein^  in 
principle  the  same;^  and  also  to  that  of  principal  and  agent.^ 
Thus,  where  goods  in  tiie  possession  of  a  debtor  were  attached  as 
his  goods,  whereas  they  were  the  goods  of  another  person,  who 
received  them  of  the  sheriff,  in  bailment  for  safe  custody,  as  the 
goods  of  the  debtor,  without  giving  any  notice  of  his  own  title, 
the  debtor  then  possessing  other  goods,  which  might  have  been 
attached,  it  was  held,  that  the  bailee  was  estopped  to  set  up  his 
own  title  in  bar  of  an  action  by  the  sheriff  for  the  goods.*  The 
acceptance  of  a  bill  of  exchange  is  also  deemed  a  conchisive  ad- 
mission, against  the  acceptor,  of  the  genuineness  of  the  signature 
of  the  drawer,  though  not  of  the  indorsers,  and  of  Hie  authority 
of  the  agent,  where  it  was  drawn  by  procuration,  as  well  as  of 

^  Doe  «.  Pegge,  1  T.  R.  759,  n.,  per  Ld.  Mansfield ;  Cooke  v.  Loxley,  5  T.  R.  4  ; 
Hodson  9.  Shsrpe,  10  East,  850,  852,  853,  per  Ld.  EUenboroagh  ;  Phippsn.  Senlthorpe, 
1  B.  &  AM.  50,  53  ;  Cornish  v.  Searell,  8  B.  &  C.  471)  perBaylej,  J.  ;  Doe  v.  Smytne^ 
4  M.  &  S.  847  ;  Doe  v.  Austin,  9  Bing.  41  ;  Fleming  v.  Gooding,  10  Bing.  549  ;  Jtck- 
0on  9.  Reynoldis,  1  Gaines,  444  ;  Jac^n  v,  Scissam,  8  Johns.  499,  504 ;  Jackson  «. 
Dobbin,  Id.  223  ;  Jackson  v.  Smith,  7  Cowen,  717  ;  Jackson  v.  Spear,  7  Wend.  401. 
See  1  Phil,  on  Evid.  107. 

«  Williams  v,  Bartholomew,  1  6.  &  P.  326  ;  Rogers  v.  Pitcher,  6  Tannt  202,  208. 

»  Gosling  V.  Bimie,  7  Bing.  839  ;  Phillips  v.  Hall,  8  Wend.  610  ;  Drown  v.  Smith, 
8  N.  H.  299  ;  Eastman  v.  Tiittle,  1  Cowen,  248 ;  MeNeil  v.  Philip,  1  McCord^  892 ; 
Hawes  v.  Watson,  2  B.  &  C.  540 ;  Stonard  v,  Dunkin,  2  Campb.  844 ;  Chapman  v. 
Searle,  3  Pick.  38,  44;  Dixon  v,  Hamond,  2  B.  &  Aid.  810;  Jewett  r.  Torrey,  11 
Mass.  219;  Lyman  v.  Lyman,  Id.  817  ;  Story  on  Bailments,  §  102;  Kieran  v.  8an- 
dars,  6  Ad.  k  El.  515.  But  where  the  bailor  was  but  a  trustee,  and  is  no  longer  liable 
over  to  the  cestui  qite  trust,  a  delivery  to  the  latter  is  a  good  defence  for  the  bailee 
against  the  bailor.  This  principle  is  familiarly  applied  to  the  ease  of  goods  attached 
by  the  sheriff,  and  delivered  for  safe  keeping  to  a  person  who  delivers  them  oip«r  to  the 
debtor.  After  the  lien  of  the  sheriff  is  dissolved,  he  can  have  no  action  against  his 
bailee.  Wliittiert;.  Smith,  11  Mass.  211  ;  Cooper  v.  Mowrv»  16  Mass.  8 ;  Jemiey  v. 
Rodman,  Id.  464.  So,  if  the  goods  did  not  belong  to  the  debtor,  and  the  bailee  has 
delivered  them  to  the  true  owner.  Learned  v.  Bryant,  18  Masa.  224  ;  Fisher  v.  Bart- 
left,  8  Greenl.  122.  Ocle  v.  Atkinson,  5  Taunt.  759,  which  seems  to  contradict  the 
text,  has  been  overrule^  as  to  this  point,  by  Gosling  v.  Bimie,  supra.  See  also  Stoiy 
on  Agency,  §  217,  n* 

*  StoTy  on  Agency,  $  217,  and  cases  there  oited.  The  agent,  however,  is  not 
estopped  to  set  up  the  jus  tsrtii  in  any  case  where  the  title  of  the  principd  was  aoouired 
by  fraud  ;  and  the  same  principle  seems  to  apply  to  other  cases  of  bailment.  Hard- 
man  «.  Willeock,  9  Bing.  382,  n.    • 

A  Dewey  v.  Field,  4  Met.  881.  See  also  Pitt  v.  Chappelow,  8  M;  &  W.  €16  ;  San- 
derson V,  Collman,  4  Scott,  K.  R.  688 :  Heane  v.  Rogers,  9  B.  ^  C.  677*;  Dezell  v. 
Odell,  8  Hill,  215. 
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the  legal  capacity  of  the  preceding  parties  to  make  tiie  contract* 
The  indorsement,  also,  of  a  bill  of  exchange,  or  promissory  note, 
is  a  conclusive  admission  of  the  genuineness  of  the  preceding  sig- 
natures, as  well  as  of  the  authority  of  the  agent^  in  cases  of  proc- 
uration, and  of  the  capacity  of  the  parties.  So,  the  assignment 
of  a  replevin  bond  by  the  sheriff  is  an  admission  oi  its  due  exe- 
cution and  validity  as  a  bond.^  So,  where  land  has  been  dedicated 
to  public  use,  and  enjoyed  as  such,  and  private  ri^ts  have. been 
acquired  with  reference  to  it,  the  original  owner  is  precluded 
from  revoking  it.^  And  these  admissions  may  be  pleaded  by 
way  of  estoppel  en  pat$.^ 

§  208.  Ttnth  or  falsehood  ei  admlMion  tauuMtttiad,  'wben.  It 
makes  no  different  in  the  operation  of  this  rule,  whether  the 
thing  admitted  was  true  arfahe:  it  being  the  fact  that  it  has 
been  acted  upon  that  renders  it  conclusive.  Thus,  where  two 
brokers,  instructed  to  effect  insurance,  wrote  in  reply  that  they 
had  got  two  policies  effected,  which  was  fabe:  in  an  action  of 
trover  against  them  by  the  assured  for  the  two  policies.  Lord 
Mansfield  held  them  estopped  to  deny  the  existence  of  the  poli- 
cies, and  said  he  should  consider  them  as  the  actual  insurers.^ 
This  principle  has  also  been  applied  to  the  case  of  a  sheriff,  who 
falsely  returned  that  he  had  taken  bail.^ 

§  209.  n^ot  acted  upon  not  oonolttstra:  On  the  other  hand, 
verbal  admissions  which  have  not  been  acted  upon^  and  which  the 
party  may  controvert,  without  any  breach  of  good  faith  or  evasion 
of  public  justice,  though  admissible  in  evidence,  are  not  held  con- 
clusive against  him.  Of  this  sort  is  the  admission  that  his  tr&de 
was  a  nuisance,  by  one  indicted  for  setting  it  up  in  another 
place ;  ^  the  admission  by  the  defendant,  in  an  action  for  criminal 

1  Scott  V.  Waithman,  8  Stark.  168 ;  Barnes  «.  Luoas,  Ry.  k  K.  264 ;  Plamer  «. 
BriBOoc,  12  Jar.  851. 

s  Cinemnati  v.  White,  6  Pet  489  ;  Hobbe  v,  Lowell,  19  Pick.  406.. 

•  Story  on  Bills  of  Exchange,  M  262,  268 ;  Sanderson  v,  GoUnian,  4  Soott,  N.  R. 
688 ;  Pitt  V.  Chappelow,  8  M.  &  w.  616  :  Taylor  v,  Croker,  4  £sp.  157 ;  Drayton  v. 
Dale,  2  B.  ^C.  298  ;  Haly  v.  Lane,  2  Atk.  181 ;  Bass  v.  CUve,  4  M.  &  S.  18 ;  tupra^ 
f{  195-197  ;  Weakly  «.  Bell,  9  Watts,  278. 

^  Harding  v.  Garter,  Park  on  Ins.  p.  4.  See  also  Salem  «.  Williams,  8  Wend.  488 ; 
a.  a  9  Wenl  147 ;  Chapman  «.  Searle,  8  Pick.  88,  44 ;  Hall  v.  White,  8  a  &  P. 
186 ;  Den  v.  Oliver*  8  Hawks,  479  ;  Doe  «.  Lambly,  2  £sp.  685 ;  1  B.  &  A.  650,  per 
Lord  Ellenborongh ;  Price  v,  Harwood,  8  Campb.  108 ;  Stables  9.  Eley,  1  0.  ft  P. 
614  ;  Howard  v.  Tucker,  1  B.  &  Ad.  712.  If  it  is  a  case  of  innocent  mistake,  still,  if 
it  has  been  acted  npon  by  another,  it  is  conclusive  in  his  favor.  As,  where  the  sup- 
posed maker  of  a  foi^gea  note  innocently  paid  it  to  a  howi  jlde  holder,  he  shall  be 
estopped  to  recover  back  the  money.    Salem  Bank  v,  Gloucester  Bank,  17  Mass.  1,  27. 

•  Simmons  «.  Bradford,  15  Mass.  82  ;  Eaton  v.  Ogier,  2  OreeuL  46. 

•  Bex  V.  Neville,  Peake's  Oas.  91. 
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conyersation,  that  the  female  in  question  was  the  wife  of  the 
plaintiff ;  ^  the  omission  bj  an  insolvent,  in  his  schedule  of  debts, 
of  a  particular  claim,  which  he  afterwards  sought  to  enforce  bj 
suit.^  In  these,  and  the  like  cases,  no  wrong  is  done  to  the  other 
party  by  receiving  any  legal  evidence  showing  that  the  admission 
was  erroneous,  and  leaving  the  whole  evidence,  including  the  ad- 
mission, to  be  weighed  by  the  jury,  (a) 

§  210.  Public  polioy.  In  some  other  cases,  connected  with  the 
administration  of  public  justice  and  of  government,  the  admission 
is  held  conclusive,  on  grounds  of  puhlie  policy.  Thus,  in  an  action 
on  the  statute  against  bribery,  it  was  held  that  a  man  who  had 
given  money  to  another  for  his  vote  should  not  be  admitted  to  say 
that  such  other  person  had  no  right  to  vote.^  So,  one  who  has 
officiously  intermeddled  with  the  goods  of  another,  recently  de- 
ceased, is,  in  favor  of  creditors,  estopped  to  deny  that  he  is  exec- 
utor.^ Thus,  also,  where  a  ship-owner,  whose  ship  had  been 
seized  as  forfeited  for  breach  of  the  revenue  laws,  applied  to  the 
Secretary  of  the  Treasury  for  a  remission  of  forfeiture,  on  the 
ground  that  it  was  incurred  by  the  master  ignorantly,  and  without 
fraud,  and,  upon  making  oath  to  the  application,  in  the  usual 
course,  the  ship  was  given  up,  he  was  not  permitted  afterwards  to 
gainsay  it,  and  prove  the  misconduct  of  the  master,  in  an  action 
by  the  latter  against  the  owner,  for  his  wages,  on  the  same  voyage, 
even  by  showing  that  the  fraud  had  subsequently  come  to  his 
knowledge.^    The  mere  fact  that  an  admission  was  made  under 

1  MorriB  «.  Miller,  4  Ban.  2057,  further  explained  in  2  Wils.  899,  1  Dong.  174, 
and  Bull.  N.  P.  28. 

'  Nicholla  v.  Downea,  1  Mood.  &  R.  18  ;  Hart  v.  Newman,  8  Campb.  18. 

>  Combe  o.  Pitt,  8  Buir.  1686,  1590  ;  R^  v.  Gni^cenven,  2  Wils.  895. 

«  Beade's  Case,  5  Co.  88,  84  ;  Toller's  Law  of  Ex'rs,  87-41.  See  also  Qaick  9. 
Staines,  1  B.  &  P.  298.  Where  the  owners  of  a  stafie  coach  took  up  more  pessen^rs 
than  were  allowed  by  statate,  and  an  injury  was  laid  to  have  arisen  from  overloadmg, 
the  excess  beyond  the  statute  number  was  held  by  Lord  EUenborongh  to  be  conclusive 
evidence  that  the  accident  arose  from  that  cause.     Israel  v,  Clark,  4  Esp.  259. 

^  Freeman  v.  Walker,  6  Green!.  68.  But  a  sworn  entry  at  the  custom-house  of 
certain  premises,  as  being  rented  by  A,  B,  and  C,  as  partners,  for  the  sale  of  beer, 
though  conclusive  in  favor  of  the  crown,  is  not  conclusive  evidence  of  the  partnership, 
in  a  civil  suit,  in  favor  of  a  stranger.  ElHs  t;.  Watson,  2  Stark.  458.  The  difference 
between  this  case  and  that  in  the  text  may  be,  that  in  the  latter  the  part^  gained  an 
advantage  to  himself,  which  was  not  the  case  in  the  entry  of  partnership :  it  being  only 
incidentol  to  the  principal  object,  namely,  the  designation  01  a  place  where  an  excisa- 
ble commodity  was  sold. 

(a)  But  the  effect  of  an  admission  can-  State,  18  Texas,  168  ;  Hunt  v.  Roylanoe, 

not  be  rebutted  by  evidence  that  different  11  Cush.    (Mass.)  117.      And  see  jwa^ 

statements   were  made  at   other  times.  {  269. 
Clark  V,  Huffaker,  26  Mo.  264 ;  Jones  v. 
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oath  does  not  seem  alone  to  render  it  conclusire  against  the  party, 
but  it  adds  vastly  to  the  weight  of  the  testimony,  throwing  upon 
him  the  burden  of  showing  that  it  was  a  case  of  clear  and  inno- 
cent mistake.  Thus,  in  a  prosecution  under  the  game  laws,  proof 
of  the  defendant's  oath,  taken  under  the  income  act,  that  the 
yearly  value  of  his  estate  was  less  than  JCIOO,  was  held  not  quite 
conclusive  against  him,  though  very  strong  evidence  of  the  fact.^ 
And  even  the  defendant's  belief  of  a  fact,  sworn  to  in  an  answer 
in  chancery,  is  admissible  at  law,  as  evidence  against  him  of  the 
fact,  though  not  conclusive.* 

§  211.  AdmiMioiis  in  deeds.  Admissions  in  deeds  have  already 
been  considered,  in  regard  to  parties  and  privies,'  between  whom 
they  are  generally  conclusive ;  (a)  and  when  not  teclinically  so, 
they  are  entitled  to  great  weight  from  the  solemnity  of  their  na- 
ture. But  when  offered  in  evidence  by  a  stranger,  or,  as  it  seems, 
even  by  a  party  against  a  stranger,  the  adverse  party  is  not  es- 
topped, but  may  repel  their  effect  in  the  same  manner  as  though 
they  were  only  parol  admissions.*  (6) 

§  212.  ReoeiptSp  aooonntSp  &o.  Other  admissions,  though  in 
writing,  not  having  been  acted  upon  by  another  to  his  prejudice, 
nor  falling  within  the  reasons  before  mentioned  for  estopping  the 
party  to  gainsay  them,  are  not  conclusive  against  him,  but  are 

^  Rex  V,  Clarke,  8  T.  R.  220.  It  is  obsenrable  that  the  matter  sworn  to  was  rather 
a  matter  of  jadoment  than  of  certainty  in  fact  But  in  Thomes  v.  White,  1  Tyrwh. 
&  GiBiig.  110,  tne  party  had  sworn  positively  to  matter  of  fact  in  his  own  knowledge  ; 
bat  it  was  held  not  conclusive  in  law  sgainst  him,  though  deserving  of  much  weight 
with  the  jury.    And  see  Carter  v,  Bennett,  4  Fla.  848. 

^  Doe  V,  Steel,  8  Cainpb.  115.  Answers  in  chancery  are  always  admissible  at  law 
against  the  parW,  but  do  not  seem  to  be  held  strictly  conclusive,  merely  because  they 
are  sworn  to.  See  Bull.  N.  P.  236,  237 ;  1  Stark.  Evid.  284  ;  Cameron  v.  Liffhtfoot, 
2  W.  Bl.  1190;  Grant  v,  Jackson,  Peake's  Cas.  203;  Studdy  v.  Sanders,  2  D.  &  R. 
847  ;  De  Whelpdale  v,  Milburn,  5  Price,  485. 

>  Supra,  §S  22-24,  189,  204.  But  if  the  deed  has  not  been  delivered,  the  party  is 
not  conclusively  bound.     Robinson  v,  Cushman,  2  Denio,  149. 

*  Bowman  v.  Rostron,  2  Ad.  k  £1.  295,  n. ;  Woodward  «.  Larking,  8  Esp.  286 ; 
Mayor  of  Carlisle  «.  Blamire,  8  East,  487,  492,  498. 


(a)  It  is  scarcely  necessary  to  say  that 
all  estoppels  in  deed  must  be  mutual; 
i.  €.,  must  bind  both  parties.  Hence, 
recitals  in  a  deed  may  bind  a  party  in 
one  relation  or  capacitv,  and  not  in  an- 
other. 2  Smith's  Lead.  Cas.  442 ;  Tay- 
lor^s  Evid.  §  82.  And  writers  of  authority 
affirm  that  *'  it  is  now  clearly  settled,  that 
a  party  is  not  estopped  from  avoiding  his 
deed  by  proving  that  it  was  entered  into 
from  a  fraudulent,  illesal,  or  immoral 
purpose."    Taylor's  Evid.  §  80.    So  the 
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tenant  is  so  estopped  to  deny  the  title  of 
his  landlord,  that  he  cannot  take  advan- 
tage of  any  formal  defect  therein,  which 
appears  in  the  course  of  the  trial  in  a  suit 
for  use  and  occupation.  Dolby  v.  lies, 
11  Ad.  &  El.  885. 

(6)  When  a  deed  has  not  been  de- 
livered, and  therefore  is  not  in  effect  as  a 
deed,  Uie  recitals  in  it  are  not  conclusive 
upon  the  party  making  them,  but  mav  be 
explained  or  rebutted.  Bulley  v.  BuUey, 
L.  R.  9  Ch.  789. 
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left  at  large,  to  be  weighed  with  other  evidence  bj  the  jury.  .Q£ 
this  sort  are  receipUy  or  mere  aoknowledgments,  given  for  goods 
or  money,  whether  on  separate  papers,  or  indorsed  on  deeds  or  on 
negotiable  securities ;  ^  (a)  the  ai;{/tMtment  of  a  los8y  on  a  policy  of 
insurance,  made  without  full  knowledge  of  all  the  circumstances^ 
or  under  a  mistake  of  fact,  or  under  any  other  inyalidating  cir- 
cumstances;^ and  (lecaufUi  rendered,  such  as  an  attorney's  bill,^ 
and  the  like.  So,  of  a  bill  in  chancery,  which  is  evidence  against 
the  plaintiff  of  the  admissions  it  contains,  though  very  feeble  evi- 
dence, so  far  as  it  may  be  taken  as  the  suggestion  of  counsel.^  (h) 

1  Skaife  «.  Jackaon,  8  B.  &  C.  4fil ;  Qntyes  v.  Key,  8  B.  &  Ad.  818  ;  Stnton  v. 
Rastall,  2  T.  R.  866 ;  Fairmaner  v,  Budd,  7  Bins.  574  ;  Lampon  v,  Coike,  5  B.  & 
Aid.  606,  611,  per  Holroyd,  J.  \  Harden  v,  Gordon,  2  Mason,  541,  561  ;  Fuller  v. 
Crittenden,  9  Conn.  401  ;  Ensign  v.  Webster,  1  Johns.  Cas.  145  ;  Putnam  v.  Lewis, 
8  Johns.  389 ;  Stackpole  v.  Arnold,  11  Mass.  27  ;  Tucker  v.  Maxwell,  Id.  148  ;  Wil- 
kinson V.  Scott,  17  Mass.  249. 

<  Beyner  9.  Hall,  4  Taunt.  725  ;  Shepherd  v.  Chewter,  1  Campb.  274,  276,  note  by 
the  reporter ;  Adams  v.  Simders,  1  M.  s  M.  878  ;  Christian  v.  Coombe,  2  Esp.  489 ; 
Bilbie  v,  Lnmley,  2  East,  469  ;  Elting  v.  Soott,  2  Johns.  157. 

s  Lovebridffe  v.  Botham,  1  B.  &  P.  49. 

«  BuU.  N.  P.  285  ;  Doe  v.  Syboum,  7  T.  B.  8.    See  voL  iiL  {  276. 

(a)  Infra^   §  805.    The  acknowledg-  21  K.  T.  Ct  of  App.  247  (three  judgw 

ment  of  the  recei{>t  of  the  purchase-money  dissenting). 

in  a  deed  of  land  is  no  eviaence  of  the  fact         {h)  A  bill  in  equity,  signed  and  sworn 

against  a  stranger.     Lloyd  v.  Lynch,  28  to,  is  competent  evidence  against  the  party 

Pa.  St.  419.     The  receipt  of  the  mortgagee,  signing  it  and  swearing  to  it.    And  a  bill 

it  has  been  held,  is  not  eyideuce  of  a  pay-  by  several  co-plaintiffs,  signed  by  one  of 

ment  by  the  mortgagor,  at  the  date  of  the  them  hy  his  counsel^  is  evidence  against 

receipt,    as  against  the  assi^ee  of  the  that   plaintiff,   if  it  is  proved   that  he 

mortgage  whose  title  dates  subsequent  to  authorized  his  counsel  to  sign  it    Brown 

the  date  of  the  receipt     Foster  v.  Beals,  «.  Jewett,  120  Mass.  215. 
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CHAPTER  Xn. 

OF  CONFESSIONS. 

§  218.  ConfeMioiis.  The  only  remaining  topic,  under  the  gen- 
eral head  of  admissions,  is  that  of  eanfessions  of  guilt  in  criminal 
prosecutions,  which  we  now  propose  to  consider.  It  has  already 
been  observed  that  the  rules  of  evidence,  in  regard  to  the  volun- 
tary admissions  of  the  party,  are  the  same  in  criminal  as  in  civil 
cases.  But,  as  this  applies  only  to  admissions  brought  home  to 
the  party,  it  is  obvious  that  the  wliole  subject  of  admissions  made 
by  agents  and  third  persons,  together  with  a  portion  of  that  of 
implied  admissions,  can  of  course  have  very  little  direct  applica- 
tion to  confessions  of  crime  or  of  guilty  intention.  In  treating 
this  subject,  however,  we  shall  follow  the  convenient  course  pur- 
sued by  other  writers,  distributing  tliis  branch  of  evidence  into 
two  closes ;  namely,  finty  the  direct  confessions  of  guilt ;  and, 
secondly y  the  indirect  confessions^  or  those  which,  in  civil  cases,  are 
usually  termed  ^^  implied  admissions."  (a) 

§  214.  To  l>e  reoeived  with  oantion.  But  here,  also,  as  we  have 
before  remarked  in  regard  to  admissions,^  the  evidence  of  verbal 
confessions  of  guilt  is  to  be  received  with  great  caution.  For, 
besides  the  danger  of  mistake,  from  the  misapprehension  of  wit- 
nesses, the  misuse  of  words,  the  failure  of  the  party  to  express 
his  own  meaning,  and  the  infirmity  of  memory,  it  should  be  recol- 
lected that  the  mind  of  the  prisoner  himself  is  oppressed  by  the 
calamity  of  his  situation,  and  that  he  is  often  influenced  by 
motives  of  hope  or  fear  to  make  an  untrue  confession.^  (5)    The 

1  Supra^  S  200. 

*  Hawk.  P.  C.  b.  2,  0.  46,  }  8,  n.  (2) ;  McNaUy's  Evid.  42,  43,  44  ;  Yaoghan  v. 
Hann,  6  B.  Monr.  841.  Of  thu  character  was  the  remarkable  case  of  the  two  Booms, 
convicted  in  the  Supreme  Qoxat  of  Vermont,  in  Bennington  Connty,  in  September 

(a)  Admissions  of  collateral  facts  which  under  the  statutes  of  that  State,  that  proof 

do  not  involye  criminal  intent  are  adrois-  of  induoement  will  exclude  even  admissions 

sible  without  proof  of  their  voluntary  char-  of  collateral  facts.    Marshall  v.  State,  6 

acter.     People  v.  Parton,   49  Oal.   682 ;  Tex.  Ap.  278  ;  Haynie  «.   State,  2  Id. 

State  V.  Knowles,  48  Iowa,  598  ;  9upra,  168 ;  Taylor  v.  State,  8  Id.  887. 
I  170.     In  Texas,   however,  it  is  lield,  (h)  Blister  v.  State,  26  Ala.  107. 
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zeal,  too,  which  so  generally  prevails,  to  detect  offenders,  espe- 
cially in  cases  of  aggravated  guilt,  and  the  strong  disposition,  in 
the  persons  engaged  in  pursuit  of  evidence,  to  rely  on  slight 

term,  1819,  of  the  xnnrder  of  Rnaaell  Colvin,  May  10,  1812.  It  appeared  that  ColTin, 
who  waa  the  brother-in-law  of  the  prisooers,  was  a  person  of  a  weak  and  not  perfectly 
sound  mind  ;  that  he  was  considered  burdensome  to  the  family  of  the  prisoners,  who 
were  obliged  to  support  him  ;  that  on  the  day  of  his  disappearance,  being  in  a  distant 
field,  where  the  prisoners  were  at  work,  a  violent  quarrel  broke  out  between  them  ;  and 
that  one  of  them  struck  him  a  severe  blow  on  the  back  of  the  head  ¥dth  a  club,  which 
felled  him  to  the  ground.  Some  suspicions  arose  at  that  time  that  he  was  murdered ; 
which  were  iiicreMed  by  the  finding  of  his  hat  in  the  same  field  a  few  months  aftei^ 
wards.  These  suspicions  in  process  of  time  subsided  ;  but  in  1819,  one  of  the  neigh- 
bors  having  repeatedly  dreamed  of  the  murder,  with  great  minuteness  of  circumstance, 
both  in  reg^Lrd  to  his  death  and  the  concealment  of  his  remains,  tlie  prisoners  were  vehe> 
mently  accused,  and  generally  believed  ffuilty  of  the  murder.  Under  strict  search,  the 
pocket-knife  of  Colvin,  and  a  button  of  his  clothes,  were  found  in  an  old  open  cellar  in 
the  same  field,  and  in  a  hollow  stump,  not  many  rods  from  it,  were  discovered  two 
nails  and  a  number  of  bones,  believed  to  be  those  of  a  man.  Upon  this  evidence, 
together  with  their  delibierate  confession  of  the  fact  of  the  murder  and  concealment  of 
the  body  in  those  places,  they  were  convicted  and  sentenced  to  die.  On  the  same  day 
they  applied  to  the  legislature  for  a  commutation  of  the  sentence  of  death  to  that  of 
perpetual  imprisonment ;  which,  as  to  one  of  them  only,  was  gittnted.  The  confession 
being  now  withdrawn  and  contradicted,  and  a  reward  offered  for  the  discovery  of  the 
missing  man,  he  was  found  in  New  Jersey,  and  returned  home  in  time  to  prevent  the 
execution.  He  had  fled  for  fear  that  they  would  kill  him.  The  bones  were  those  of 
some  animal.  They  had  been  advised  by  some  misjudginff  friends,  that,  as  they  would 
certainly  be  convicted,  upon  the  circumstances  proved,  uieir  only  chance  for  life  was 
by  commutation  of  punianment,  and  that  this  depended  on  their  making  a  penitential 
confession,  and  thereupon  obtaining  a  recommendation  to  mercy.  This  case,  of  which 
there  is  a  report  in  the  Law  Library  of  Harvard  University,  is  critically  examined  in  a 
learned  and  elaborate  article  in  the  North  American  Keview,  vol.  x.  pp.  418-429.  For 
other  cases  of  false  confessions,  see  Wills  on  Circumstantial  Evidence,  p.  88  ;  PhiL  & 
Am.  on  Evid.  419  ;  1  PhiL  Evid.  897,  n.  ;  Warickshall's  Case,  1  Leach,  Cr.  Cas.  299,  n. 
Mr.  Chitty  mentions  the  case  of  an  innocent  person  making  a  false  constructive  con- 
fession, in  order  to  fix  suspicion  on  himself  alone,  that  his  guilty  brothers  might  have 
time  to  escape,  —  a  stratagem  which  was  completely  successful  ;  after  which  he  proved 
an  alibi  in  i^e  most  satisfactory  manner.  1  Ghitty's  Crim.  Law,  p.  85  ;  1  Dickins. 
Just.  629,  n.  See  also  Joy  on  Confessions,  &c.,  pp.  100-109.  The  civilians  placed 
little  reliance  on  naked  confessions  uf  guilt,  not  corroborated  by  other  testimony.  Carp- 
zovius,  after  citing  the  opinions  of  Severus  to  that  effect,  and  enumerating  the  various 
kinds  of  misery  which  tempt  its  wretched  victims  to  this  mode  of  suicide,  adds  :  "  Quo- 
rum omnium  ex  his  fontibus  contra  se  emissa  pronundatio,  non  tam  delicti  confessione 
firmatl  quam  vox  doloris^  vel  iiisanieiiUis  oratio  est"  B.  Carpzov.  Pract.  Rerum  Crim- 
inal. Pars  III.  Quaest  114,  p.  160.  The  just  value  of  these  instances  of  falsse  confes- 
sions of  crime  has  been  happily  stated  by  one  of  the  most  accomplished  of  modem 
jurists,  and  is  best  expressed  in  his  own  language :  "  Whilst  such  anomalous  cases 
ought  to  render  courts  and  juries,  at  all  times,  extremely  watchful  of  every  fact  attend- 
ant on  confessions  of  guilt,  the  cases  should  never  be  invoked,  or  so  urged  by  the 
accused's  counsel,  as  to  invalidate  indiscriminately  all  confessions  put  to  the  jury,  thus 
repudiating  those  salutary  distinctions  which  the  court,  in  the  judicious  exercise  of  its 
duty,  shall  be  enabled  to  make.  Such  a  use  of  these  anomalies,  which  should  be  re- 
garded as  mere  exceptions,  and  which  should  speak  only  in  the  voice  of  warning,  is  no 
less  unprofessional  than  impolitic  ;  and  should  be  regarded  as  offensive  to  the  intelli- 
gence both  of  the  court  and  jury."  **  Confessions  and  circumstantial  evidence  are 
entitled  to  a  known  and  fixed  standing  in  the  law  ;  and  while  it  behooves  students  and 
lawyers  to  examine  and  carefully  weigh  their  just  force,  and,  as  far  as  practicable,  to 
define  their  proper  limits,  the  advocate  should  never  be  induced,  by  professional  zeal 
or  a  less  worthy  motive,  to  argue  against  their  existence,  be  they  respectively  invoked, 
either  in  favor  of  or  against  the  accused:"  Hoffman's  Course  of  Legal  Study,  vol.  i. 
pp.  867,  368.     See  also  The  (London)  Law  Magazine,  N.  s.  vol.  iv.  p.  817. 
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grounds  of  suspicion,  which  are  exaggerated  into  sufficient  proof , 
together  with  the  character  of  the  persons  necessarily  called  as 
witnesses,  in  cases  of  secret  and  atrocious  crime,  all  tend  to  impair 
the  value  of  this  kind  of  evidence,  and  sometimes  lead  to  its  rejec- 
tion, where,  in  civil  actions,  it  would  have  been  received.^  The 
weighty  observation  of  Mr.  Justice  Foster  is  .also  to  be  kept  in 
mind,  that  ^^  this  evidence  is  not,  in  the  ordinary  course  of  things, 
to  be  disproved  by  that  sort  of  negative  evidence,  by  which  the 
proof  of  plain  facts  may  be,  and  often  is,  confronted." 

§  215.  If  deUbarate,  of  great  weight  Subject  to  these  cautions 
in  receiving  and  weighing  them,  it  is  generally  agreed  that  delHh 
erate  eoitfessians  of  guilt  are  among  the  most  effectual  proofs  in 
the  law.*  (a)  Their  value  depends  on  the  supposition  that  they 
are  deliberate  and  voluntary,  and  on  the  presumption  that  a 
rational  being  will  not  make  admissions  prejudicial  to  his  interest 
and  safety,  unless  when  urged  by  the  promptings  of  truth  and 
conscience.  Such  confessions,  so  made  by  a  prisoner,  to  any  per- 
son, at  any  moment  of  time,  and  at  any  place,  subsequent  to  the 
perpetration  of  the  crime,  and  previous  to  his  examination  before 
the  magistrate,  are  at  common  law  received  in  evidence  as  among 
proofs  of  guilt.'  Confessions,  too,  like  admissions,  may  be  in- 
ferred from  the  conduct  of  the  prisoner,  and  from  his  silent  acqui- 
escence in  the  statements  of  others,  respecting  himself,  and  made 
in  his  presence ;  provided  they  were  not  made  under  circumstances 
which  prevented  him  from  replying  to  them.*  (5)  The  degree  of 
credit  due  to  them  is  to  be  estimated  by  the  jury  under  the  cir- 
cumstances of   each  case.^  (0)     Confessions   made  before  the 

1  Foster's  Disc.  p.  248.  See  also  Leuch  v.  Lench,  10  Yes.  518  ;  Smith  v.  Bamham, 
8  Samn.  488. 

*  Dig.  lib.  42,  tit.  2,  De  Confess.  ;  Van  Leeuwen's  Comm.  b.  5,  ch.  21,  (  1 ;  2  Poth. 
on  ObL  (by  Evans),  App.  Num.  xvi.  8  13  ;  1  Gilb.  Evid.  by  Lofft,  216 ;  Hawk.  P.  C. 
b.  2,  0.  46,  S  8,  n.  (1) ;  Mortimer  v,  Mortimer,  2  Hagg.  Con.  815  ;  Harris  v.  Harris,  2 
Haffg.  EccL  409. 

"Lambe's  Case,  2  Leach,  Cr.  Cas.  625,  629,  per  Grose,  J.  ;  Warickshairs  Case,  1 
Leach,  Cr.  Cas.  298 ;  McNally's  Evid.  42,  47. 

«  Supra,  §  197  ;  Rex  V.  Bartlett,  7  C.  &  P.  882  ;  Rez  v.  Smithies,  5  C.  &  P.  882 ; 
Rex  V,  Appleby,  8  Stark.  88 ;  Joy  on  Confessions,  &c.,  77-80  ;  Jones  v.  Morrell,  1  Car. 
&  Kir.  266. 

*  Supra,  i  201 ;  Coon  v.  State,  18  Sm.  &  M.  246  ;  McCann  «.  State,  Id.  471. 
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!ci)  State  V.  Brown,  48  Iowa,  882.  son  v.  State,  20  Ala.  65.  The  suspicious 
h)  State  V.  Smith,  80  La.  An.  Pt.  I.  conduct  may  alBo,  in  rebuttal,  be  proved 
457  ;  Campbell  v.  State,  55  Ala.  80  ;  Kel-  to  have  been  caused  by  threats  or  prom- 
ley  V.  State,  55  N.  Y.  565 ;  iupra,  §  197,  ises.  State  v,  Flanagin,  25  Ark.  92. 
note  1.  Cf.  Druniright  v.  State,  29  Ga.  (c)  And  the  court  cannot  be  required  to 
480 ;  People  v.  McCrea,  82  CaL  98  ;  Law-  charge  that  they  ought  to  be  disregarded, 


278  LAW  OP  EYIDEHCB.  [PART  n. . 

examining  magistrate,  or  during  inq[)ri8onment,  are  affected  by 
additional  considerations. 

§  216.  Classlfiad.  Confessions  are  divided  into  two  classes, 
namely,  judicial  and  extrajvdicial.  Judicial  ea^feirians  are  those 
which  are  made  before  the  mi^istrate,  or  in  court,  in  the  due 
course  of  legal  proceedings ;  and  it  is  essential  that  they  be  made 
of  the  free  will  of  the  party,  and  with  full  and  perfect  knowledge 
of  the  nature  and  consequences  of  the  confession.  Of  this  kuid 
are  the  preliminary  examinations,  taken  in  writing  by  the  magis- 
trate, pursuant  to  statutes ;  and  the  plea  of  ^  guilty "  made  in 
open  court  to  an  indictment.  Either  of  these  is  sufficient  to  found 
a  conviction,  even  if  to  be  followed  by  sentence  of  death,  they 
being  deliberately  made,  under  the  deepest  solemnities,  with  the 
advice  of  counsel,  and  the  protecting  caution  and  oversight  of  the 
judge.  Such  was  the  rule  of  the  Roman  law :  "  Confesses  in  jure, 
pro  judicatis  haberi  placet ; "  and  it  may  be  deemed  a  rule  of  uni- 
versal jurisprudence.^  Extrajudicial  co^fesrions  are  those  which 
are  made  by  the  party  elsewhere  than  before  a  magistrate,  or  in 
court ;  this  teni&  embracing  not  only  explicit  and  expres%  confes- 
sions of  crime,  but  all  those  admissions  of  the  accused  from  which 
guilt  may  be  implied.  All  confessions  of  this  kind  are  receivable 
in  evidence,  being  proved  like  other  facts,  to  be  weighed  by  the 
jury. 

§  217.  Bztrajudlclal  oonfeiMionfl  unoorroborated.  Whether  extrOr 
judicial  confessions  uncorroborated  by  any  other  proof  of  the 
corpus  delicti  are  of  themselves  sufficient  to  found  a  conviction 
of  the  prisoner,  has  been  gravely  doubted.  In  the  Roman  law, 
such  naked  confessions  amounted  only  to  a  semiplena  probatioy 
upon  which  alone  no  judgment  could  be  founded ;  and  at  most 
the  party  could  only  in  proper  cases  be  put  to  the  torture.  But  if 
voluntarily  made,  in  the  presence  of  the  injured  party,  or,  if 
reiterated  at  different  times  in  his  absence,  and  persisted  in,  they 


1  God.  lib.  7,  tit.  69 ;  1  Poth.  on  Obi.  part  4,  ch.  8,  §  1,  u.  798  ;  Van  Leenweii*8 
Comm.  b.  5,  c.  21,  §  2 ;  Mascard.  De  Probat  yoL  L  Goncl.  844 ;  Bupm,  §  179. 

if  not  oorroborated.  Com.  v.  Sanborn,  prisoner  at  tbe  time.  State «.  Feltea»  61 
116  Mass.  61.  As  the  weight  of  the  oon*  Iowa,  496.  If  the  canfeasion  is  in  writinfl^ 
feesion  is  for  the  jury,  any  evidence  given  it  may  be  proved  by  identifying  the  hand- 
by  the  prosecutor  to  support  it,  or  hj  the  writing  ;  its  contents  must  be  proved  by 
prisoner,  to  show  it  unworthy  of  belief,  is  the  document  itself,  or  its  loss  accounted 
admissible  ;  «.  ^.,  to  show  insanity  in  the  for.    Harris  v.  State,  6  Tez.  App^  97. 
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were  receiyed  as  plenary  proof.^  In  each  of  the  English  cases 
usuallj  cited  in  favor  of  the  sufficiency  of  this  evidence,  there 
was  some  corroborating  circumstance.^  In  the  United  States, 
the  prisoner's  confession,  when  the  corpus  delicti  is  not  otherwise 
proved,  has  been  held  insufficient  for  his  conviction ;  and  this 
opinion  certainly  best  accords  with  the  humanity  of  the  criminal 
code,  and  with  the  great  degree  of  caution  applied  in  receiving 
and  weighing  the  evidence  of  confessions  in  other  cases,  and  it 
seems  countenanced  by  approved  writers  on  this  branch  of  the 
law.*  (a)  • 

§  218.  ConfaMlon  must  be  taken  as  a  whole.  In  the  proof  of 
confessions,  as  in  the  case  of  'admissions  in  civil  cases,  the  whole 
of  what  the  prisoner  said  on  the  subject,  at  the  time  of  making  the 
confession,  should  be  taken  together.^  (ft)     This  rule  is  the  dic- 

^  K.  Everhard.  Concil.  xiz.  8,  Ixxii.  5,  exxxi.  1,  clxv.  1,  2,  8,  clxxxvi.  2,  8,  11 ; 
Mascard.  De  Probat  vol.  1.  Cond.  847,  849  ;  Van  Leteuwen's  Comm.  b.  5,  c.  21,  §§  4, 
6  ;  B.  OarpTOV.  Praetic.  Bemm  Criminal.  Pars  II.  Quest  n.  8. 

s  Wheeling's  Case,  1  Leach,  Cr.  Gas.  849,  n.,  seems  to  be  an  exception  ;  but  it  is  too 
briefly  reported  to  be  relied  on.  It  is  in  these  words  :  "  Bnt  in  the  case  of  Joha^ 
Wheeling t  tried  before  Lord  Ken  von,  at  the  Summer  Assizes  at  Salisbury,  1789,  it  was 
determined  that  a  prisoner  may  be  convicted  on  his  own  confession,  when  proved  by 
IdwiX  testimony,  though  it  is  totaUv  uncorroborated  bv  any  other  evidence.  But  in 
Eulridge's  Case,  Russ.  &  Ry.  440,  who  was  indicted  for  larcenv  of  a  horse,  the  beast  was 
found  m  his  possession,  and  he  had  sold  it  for  £12,  after  asking  £85»  which  last  was 
its  fair  value.  In  the  case  of  Falkner  and  Bond,  Id.  481,  the  person  robbed  was  called 
upon  hia  reeognizaneef  and  it  was  proved  that  one  of  the  prisoners  had  endeavored  to 
send  a  message  to  him  to  keep  him  from  appearing.  In  white's  Case,  Id.  608,  there 
was  strong  circumstantial  evidence,  both  of  the  larceny  of  the  oata  from  the  proseou* 
tor's  stable,  and  of  the  prisoner's  guilt ;  part  of  which  evidence  was  also  ffiven  iu 
Tippet's  Case,  Id.  509,  who  was  indicted  for  the  same  larceny ;  and  there  was  uie  addi- 
tional proof,  that  he  was  an  under-hostler  in  the  name  stable.  And  in  all  these  cases, 
except  that  of  Falkner  and  Bond,  the  confessions  were  solemn Iv  made  before  the  exam- 
ining magistrate,  and  taken  down  in  due  form  of  law.  In  the  case  of  Falkner  and 
Bond,  the  confessions  were  repeated,  once  to  the  officer  who  apprehended  them,  and 
afterwards  on  hearing  the  depositions  read  over,  which  contained  the  charge.  In  Stone's 
Case,  Dyer,  216,  pi.  60,  which  is  a  brief  note,  it  does  not  appear  that  the  eorpue  delicti 
was  not  otherwise  proved ;  on  the  contrary,  the  natural  inference  from  the  report  is, 
that  it  was.  In  Francia's  Case,  6  State  Tr.  68,  there  was  much  corroborative  evidence; 
but  the  prisoner  was  acquitted  ;  and  the  opinion  of  the  judges  went  only  to  the  suffi- 
ciency of  a  confession  solemidy  made,  upon  the  arraignment  of  the  party  for  high 
treason,  and  this  only  upon  the  particular  language  of  the  statutes  of  £dw.  VI.  See 
Foster,  Disc.  pp.  240-242. 

<  Guild's  Case,  6  Halst.  168,  186  ;  Long's  Case,  1  Hayw.  624  (465) ;  Hawk.  P.  0. 
b.  2,  c.  48,  §  18. 

*  The  evidence  must  be  confined  to  his  confessions  in  regard  to  the  particular 

(a)  Com.  V.  Tarr,  4  AUen  (Mass.),  816;  Iowa,  496 ;  Priest  «.  State,  10  Neb.  898  ; 

People  V.  Porter,  2  Parker,  C.  R.  14 ;  People  Johnson  v.  State,  69  Ala.  87.     In  Ken- 

V.  Hennessey,  16  Wend.  147 ;  Ruloff  v.  tucky,  this  is  established  by  statute,  and 

People,  18  K.  Y.  179;  Beigen  v.  People,  some  evidence  eonneeting  the  prisoner  with 

17  111.  426  ;  Brown  v.  State,  82  MIm.  488 ;  the  crime  Ib  necessary.    Cunningham  «. 

State  V.  German,  64  Mo.  626 ;  State  v.  Com.,  9  Bush  (Ey.),  149. 
Eeeler,  28  Iowa,  668  ;  State  v.  Feites,  61         (6)  The  oonfeasion  most  also  ba  com* 
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tate  of  reason,  as  well  as  of  humanity.  The  prisoner  is  supposed 
to  have  stated  a  proposition  respecting  his  own  connection  with 
the  crime;  but  it  is  not  reasonable  to  assume  that  the  entire 
proposition,  with  all  its  limitations,  was  contained  in  one  sentence, 
or  in  any  particular  number  of  sentences,  excluding  all  other 
parts  of  the  conyersation.  As  in  other  cases  the  meaning  and 
intent  of  the  parties  are  collected  from  the  whole  writing  taken 
together,  and  all  the  instruments,  executed  at  one  time  bj  the 
parties,  and  relating  to  the  same  matter,  are  equally  resorted  to 
for  that  purpose  |  so  here,  if  one  part  of  a  conyersation  is  relied 
on,  as  proof  of  a  confession  of  the  crime,  the  prisoner  has  a  right 
to  lay  before  the  court  the  whole  of  what  was  said  in  that  conver- 
sation ;  not  being  confined  to  so  much  only  as  is  explanatory  of 
the  part  already  proved  against  him,  but  being  permitted  to  give 
evidence  of  all  that  was  said  upon  that  occasion,  relative  to  the 
subject-matter  in  issue.^  (a)  For,  as  has  been  already  observed 
respecting  admissions,^  unless  the  whole  is  received  and  consid- 
ered, the  true  meaning  and  import  of  the  part  which  is  good  evi- 
dence against  him  cannot  be  ascertained.  But  if,  after  the  whole 
statement  of  the  prisoner  is  given  in  evidence,  the  prosecutor  can 
contradict  any  part  of  it,  he  is  at  liberty  to  do  so ;  and  then  the 
whole  testimony  is  left  to  the  jury  for  their  consideration,  pre- 
cisely as  in  other  cases,  where  one  part  of  the  evidence  is  contra- 
dictory to  another.^  For  it  is  not  to  be  supposed  that  all  the  parts 
of  a  confession  are  entitled  to  equal  credit.  The  jury  may  believe 
that  part  which  charges  the  prisoner,  and  reject  that  which  is  in 

offence  of  which  he  is  indicted.  If  it  relates  to  another  and  distinct  crime,  it  is  inad- 
missible.    Reg.  V.  Butler,  2  Car.  k  Kir.  221. 

1  Per  Lord  C.  J.  Abbott,  in  The  Queen's  Case,  2  Brod.  &  Bing.  297,  298  ;  Bex  v. 
Paine,  5  Mod.  166  ;  Hawk.  P.  C.  b.  2,  c.  46,  §  5  ;  Rex  v.  Jones,  2  C.  &  P.  629  ;  Rex 
V.  Higgins,  8  C.  &  P.  608  ;  Rex  v.  Heame,  4  C.  &  P.  216 ;  Rex  v.  Qewes,  Id.  221  ; 
Rex  V,  Steptoe,  Id.  897  ;  Brown's  Case,  9  Leigh,  688. 

'  Supra,  §  201,  and  cases  there  cited.  *  Rex  v.  Jones,  2  C.  &  P.  629. 


plete  as  to  the  facts  it  attempts  to  state, 
out  it  will  not  be  excluded  oecause  the 
prisoner,  after  making  a  complete  state- 
ment of  facts  criminating  himself,  might 
have  gone  on  to  state  facts  which  would 
exculpate  himself,  but  was  interrupted 
(Lenson  «.  State,  64  Ala.  620),  or  because 
the  witness  who  heard  the  confession  did 
not  hear  the  whole  conversation  if  he  did 
hear  a  complete  confession  of  gnilt.  Com. 
V.  Pitsinger,  110  Moss.  101.  But  the  wit- 
ness who  proves  it  must  be  able  to  remem- 


ber all  that  was  said  at  the  oonfeasion 
(Beory  v.  Com.,  10  Bush  (Ky.),  16),  and 
if  it  was  made  in  a  language  he  was  not 
familiar  with,  so  that  he  faued  to  under- 
stand the  whole,  it  is  incompetent  People 
V.  Gelabert,  89  Cal.  668.  Compare  §  169, 
161  a,  166. 

(a)  Though  such  other  parts  of  the 
conversation  may  contain  statements  in 
his  favor,  explaining  his  possession  of 
stolen  goods.  State  v.  Worthington,  64 
N.  C.  694. 
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his  favor,  if  they  see  sufficient  grounds  for  so  doing.^  (a)  If  what 
he  said  in  his  own  favor  is  not  contradicted  by  evidence  offered 
by  the  prosecutor,  nor  improbable  in  itself,  it  will  naturally  be 
believed  by  the  jury ;  but  they  are  not  bound  to  give  weight  to 
it  on  that  account,  but  are  at  liberty  to  judge  of  it  like  other  evi- 
dence, by  all  the  circumstances  of  the  case.  And  if  the  confes- 
sion implicates  other  persons  by  name,  yet  it  must  be  proved  as  it 
was  made,  not  omitting  the  names ;  but  the  judge  will  instruct 
the  jury,  that  it  is  not  evidence  against  any  but  the  prisoner  who 
made  it.^ 

§  219.  Most  be  ▼olnntary.  Before  any  confession  can  be  re- 
ceived in  evidence  in  a  criminal  case,  it  must  be  shown  that  it 
was  voluntary.  The  course  of  practice  is,  to  inquire  of  the  wit- 
ness whether  the  prisoner  had  been  told  that  it  would  be  better 
for  him  to  confess,  or  worse  for  him  if  he  did  not  confess,  or 
whether  language  to  that  effect  had  been  aildressed  to  him.^  ^^  A 
free  and  voluntary  confession,"  said  Eyre,  0.  B.,*  **  is  deserving 
of  the  highest  credit,  because  it  is  presumed  to  flow  from  the 
strongest  sense  of  guilt,  and  therefore  it  is  admitted  as  proof  of 
the  crime  to  which  it  refers ;  but  a  confession  forced  from  the 
mind  by  the  flattery  of  hope,  or  by  the  torture  of  fear,  comes  in  so 
questionable  a  shape,  when  it  is  to  be  considered  as  the  evidence 
of  guilt,  that  no  credit  ought  to  be  given  to  it ;  and  therefore  it  is 
rejected."  *    The  material  inquiry,  therefore,  is,  whether  the  con- 

1  Rex  V,  Higmis,  8  C.  &  P.  608 ;  Rex  v.  Steptoe,  4  G.  &  P.  897  ;  Bex  v.  Clowes, 
4  C.  &  P.  221  rRespublica v.  McCarty,  2  I^U.  86,  88  ;  Bower  v.  State,  5  Mo.  864  ; 
Bupra,  §§  201,  215. 

>  Bex  V.  Heame,  4  G.  A  P.  215  ;  Rex  v.  Glewes,  Id.  221,  per  LiUledale,  J.,  who 
said  he  had  considered  this  point  very  much,  and  was  of  opinion  tiiat  the  names  ought 
not  to  he  left  ont.  It  may  be  added,  that  the  credit  to  he  given  to  the  confession  may 
depend  much  on  the  probability  that  the  persons  named  were  Ukely  to  engage  in  such 
a  transaction.  See  also  Rex  v.  Fletcher,  id.  260.  The  point  was  decided  in  the  same 
way  in  Bex  v.  Walkley,  6  G.  &  P.  175,  by  Gumev,  B.,  who  said  it  had  been  much  con- 
sidered by  the  judges.  Mr.  Justice  Parke  thought  otherwise.  Barstow's  Case,  Lewin's 
Cr.  Cas.  110. 

s  1  Phil,  on  Byid.  401  ;  2  East,  P.  G.  659.  The  rule  excludes  not  only  direct  con- 
feftsions,  but  any  other  declaration  tending  to  implicate  the  prisoner  in  tiie  crime 
charged,  even  though,  in  terms,  it  is  an  accusation  of  another,  or  a  refusal  to  confess. 
Bex  V.  Tyler,  1  G.  &  P.  129  ;  Bex  v.  Enoch,  6  G.  &  P.  589.  See  further,  as  to  the 
object  of  the  rule,  Bex  v.  Court,  7  G.  &  P.  486,  per  Littledale,  J» ;  People  v.  Ward, 
16  Wend.  231. 

*  In  Warickshairs  Case,  1  Leach's  Cr.  Cas.  299  ;  McNally's  Evid.  47  ;  Knapp's 
Case,  10  Pick.  489,  490  ;  Ghabbock's  Case,  1  Mass.  144. 

'  In  Scotland,  this  distinction  between  voluntary  confessions  and  those  which  have 
been  extorted  by  fear  or  elicited  by  promises  is  not  recognind,  but  all  confessions,  ob- 

(a)  State  v.  West,  1  Houst.  (Del)  C.  Griswold  v.  State,  24  Wis.  144  ;  State  v. 
C.  871 ;  Eiland  v.  State,  52  Ala.  822 ;     Mahon,  82  Yt.  241. 
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fession  has  been  obtained  by  the  influence  of  hope  or  fear,  applied 
by  a  third  person  to  the  prisoner's  mind.  The  evidence  to  this 
point,  being  in  its  nature  preliminary,  is  addressed  to  the  judge, 
who  admits  the  proof  of  the  confession  to  the  jury,  or  rejects 
it,  as  he  may  or  may  not  find  it  to  have  been  drawn  from  the 
prisoner,  by  the  application  of  those  motives.^  (a)  This  matter 
resting  wholly  in  the  discretion  of  the  judge,  upon  all  the  circum- 
stances of  the  case,  it  is  difficult  to  lay  down  particular  rules  a 
priori,  for  the  government  of  that  discretion.  The  rule  of  law, 
applicable  to  all  cases,  only  demands  that  the  confession  shall 
have  been  made  voluntarily,  without  the  appliances  of  hope  or 
fear  by  any  other  person ;  and  whether  it  was  so  made  or  not  is 
for  him  to  determine,  upon  consideration  of  the  age,  situation,  and 
character  of  the  prisoner,  and  the  circumstances  under  which  it 
was  made.^  Language  addressed  by  others,  and  sufficient  to  over- 
come the  mind  of  one,  may  have  no  effect  upon  that  of  another ; 
a  consideration  which  may  serve  to  reconcile  some  contradictory 
decisions,  where  the  principal  facts  appear  similar  in  the  reports, 
but  the  lesser  circumstances,  though  often  very  material  in  such 

tained  in  either  mode,  are  admiseible  at  the  diacretion  of  the  judge.  In  strong  cases  of 
nndiie  influence,  the  course  is  to  reject  them  ;  otherwise,  the  credibility  of  the  evidence 
is  left  to  the  jury.     See  Alison's  Criminal  Law  of  Scotland,  pp.  581,  682. 

^  Boyd  V,  State,  2  Humphreys,  89  ;  Reg.  v.  Martin,  1  Armstr.  Macaitn.  k  Ofjit, 
197 ;  State  v.  Grant,  9  Shepl.  171  ;  United  Stotes  v.  Nott,  1  McLean,  499  ;  State  p. 
Harman,  3  Harringt.  667.  The  burden  of  proof,  to  show  that  an  inducement  has  been 
held  out,  or  improper  influence  used,  is  on  the  prisoner.  B^.  v.  Gamer,  12  Jur.  944 ; 
2  C  &  K  920 

2  McNally's  Evid.  48  ;  Kute*s  Case,  6  Petersdorfs  Abr.  82  ;  Enapp's  Case,  10  Pick. 
496  ;  United  States  v.  Nott,  1  McLean,  499  ;  supra,  §  49  ;  Guild's  Case,  5  Halst.  175» 
180  ;  Drew's  Case,  8  C.  &  P.  140  ;  Bex  v.  Thomas,  7  C.  &  P.  846  ;  Rez  v.  Court,  Id. 
486. 


(a)  Brown  v.  State,  91  111.  606  ;  John- 
son V.  State,  69  Ala.  87  ;  Wade  v. 
State,  7  Baxt  (Tenn.)  80.  In  Massa- 
chusetts the  rule  has  varied.  In  the 
earlier  cases  it  was  considered  a  question 
for  ihe  judge.  Chabbock's  Case,  1  Mass. 
144  ;  Com.  v.  Taylor,  6  Cush.  606  ;  Com. 
V,  Morey,  1  Gray,  461.  Then  in  several 
cases  where  the  question  of  inducement 
was  a  complicated  one,  the  whole  evidence 
was  submitted  to  the  jury,  with  instruc- 
tions that,  if  they  were  satisfied  that  there 
were  such  inducements,  the^  should  dis- 
regard and  reject  the  confession.  Com.  v. 
Piper,  120  Mass.  186  ;  Com.  v.  Smith, 
119  Mass.  805  ;  Com.  v.  CuUen,  111  Mass. 
436  ;  Com.  v.  Cuffee,  108  Mass.  286.  But 
in  a  recent  case  (Com.  v.  Culver,  126  Mass. 
464),  the  court  has  brought  the  practice 
back  to  the  original  rule,  leaving  the  qnes- 


i' 


tionof  the  admissibility  of  the  evidence 
entirely  to  the  court,  and  its  weiglU  to  the 
ur^.  On  the  question  of  the  admissi* 
>ihty  of  the  confession,  the  prisoner  may 
offer  evidence  to  the  judge  to  show  that 
the  confession  was  procured  by  threats  or 
inducements.  People  v.  Soto,  49  Cal.  69 ; 
Bnfer  v.  State,  26  Ohio^t.  464.  It  ia  in- 
cumbent  on  the  prosecution,  if  there  is  any 
question  as  to  the  voluntariness  of  the 
confession,  to  show  that  the  confession  was 
voluntary,  and  if  this  U  not  shown,  the 
confession  should  be  excluded.  Beg.  v. 
Waringham,  2  Den.  Cr.  C.  447,  note ; 
Nichofion  v.  State,  88  Md.  140  ;  People 
V.  Soto,  49  Cal.  69  ;  Thompson's  Case,  20 
Gratt.  (Va.)  724  ;  Johnson  v.  State,  80 
La.  An.  Pt.  II.  881 ;  State  v.  Garvey,  28 
Id.  926  ;  Bamea  «.  State,  86  Tex.  866. 
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preliminary  inquiries,  are  omitted.  But  it  cannot  be  denied  that 
this  rule  has  been  sometimes  extended  quite  too  far,  and  been  ap- 
plied to  cases  vrhete  there  could  be  no  reason  to  suppose  that  the 
inducement  had  any  influence  upon  the  mind  of  the  prisoner.^  (a) 
§  220.  xUuBtrationB  of  this  rule.  The  rule  under  consideration 
has  been  illustrated  in  a  yariety  of  cases.  Thus,  where  the  prose- 
cutor said  to  the  prisoner,  ^^  Unless  you  give  me  a  more  satisfac- 
tory account,  I  will  take  you  before  a  magistrate,"  evidence  of  the 
confession  thereupon  made  was  rejected.*  It  was  also  rejected, 
where  the  language  used  by  the  prosecutor  was,  "  If  you  will  tell 
me  where  my  goods  are>  I  will  be  favorable  to  you ; "  '  where  the 
constable  who  arrested  the  prisoner  said,  "  It  is  of  no  use  for  you 
to  deny  it,  for  there  are  the  man  and  boy  who  will  swear  they  saw 
you  do  it;"*  where  the  prosecutor  said,  "He  only  wanted  his 
money,  and  if  the  prisoner  gave  him  that  he  might  go  to  the  devil, 
if  he  pleased ; "  ^  and  where  he  said  he  should  be  obliged  to  the 
prisoner,  if  he  would  tell  all  he  knew  about  it,  adding,  "  If  you  will 
not,  of  course  we  can  do  nothing,"  meaning  nothing  for  the  pris- 
oner.® So  where  the  prisoner's  superior  officer  in  the  police  said 
to  him,  "  Now  be  cautious  in  the  answers  you  give  me  to  the  ques- 
tions I  am  going  to  put  to  you  about  this  watch ; "  the  confession 

1  (The  cases  on  this  subject  have  recently  been  very  fallv  reviewed  in  Reg.  v.  Bal- 
dry,  16  Jar.  599  [decided  in  the  Court  of  Criminal  Appeal,  Anril  24,  1852,  12  Eng. 
Law  &  £q.  590].  In  that  case,  the  constable  who  apprehended  the  prisoner,  having 
told  him  the  nature  of  the  charge,  said  :  "  He  need  not  say  anything  to  criminate  him- 
self :  what  he  did  say  would  be  taken  down,  and  used  as  evidence  against  him  ; "  and 
the  prisoner  thereupon  having  made  a  confession,  the  court  held  the  confession  admis- 
sible. Parke,  B.,  said :  *'  By  the  law  of  England,  in  order  to  render  a  confession  admis- 
sible in  evidence,  it  must  be  perfectly  voluntary  ;  and  there  is  no  doubt  that  any  in- 
ducement, in  the  nature  of  a  promise  or  of  a  threat,  held  out  by  a  person  in  authority, 
vitiates  a  confession.  The  decisions  to  that  effect  have  gone  a  long  way.  Whether  it 
would  not  have  been  better  to  have  left  the  whole  to  go  to  the  jury,  it  is  now  too  late 
to  inquire  ;  but  I  think  there  has  been  too  much  tenderness  towards  prisonei-s  in  this 
matter.  I  confess  that  I  cannot  look  at  the  decisions  without  some  shame,  when  I  con- 
sider what  objections  have  prevailed  to  prevent  the  reception  of  confessions  in  evi- 
dence ;  and  I  agree  with  the  observation,  that  the  rule  has  oeen  extended  quite  too  far, 
and  that  justice  and  common  sense  have  too  frequently  been  sacrificed  at  the  shrine  of 
mercy."  Lord  Campbell,  C.  J.,  stated  the  rule  to  be,  that  *'if  there  be  any  worldly 
advantage  held  out,  or  any  harm  threatened,  the  confession  must  be  excluded  ; "  in 
which  the  other  judge  concurred.) 

'  Thompson's  Case,  1  I>each*s  Cr.  Cas.  825.  See  also  Commonwealth  v.  Harman, 
6  Barr,  269  ;  State  v.  Cowan,  7  Ired.  289. 

*  Cass's  Case,  1  Leach's  Cr.  Cas.  828,  n.  ;  Boyd  v.  State,  2  Humph.  89. 
«  Rex  17.  Mills,  6  C.  &  P.  146. 

'  Rex  V.  Jones,  Russ.  &  Ry.  152.    See  also  Griffin's  Case,  Id.  151. 

*  Rex  V.  Partridge,  7  C.  &  P.  551.    See  also  Guild's  Case,  5  Halst  168. 

(a)  State  v.  Grant,  22  Me.  171  ;  Com.  Com.,  29  Pa.  St  429  ;  Spean  «.  Ohio,  2 
V.  Moray,  1  Gray  (Mass.)»  461 ;  Fife  v.     Ohio  St.  588. 
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was  held  inadmissible.^  There  is  more  difficuliy  in  ascertaining 
what  is  such  a  thretU^  as  will  exclude  a  confession ;  though  the 
principle  is  equally  clear,  that  a  confession  induced  hj  threats  is 
not  voluntary,  and  therefore  cannot  be  received.*  (a) 

^  B«g.  r.  Fleming,  1  Armst  Macartn.  &  Ogle,  8S0.  Bat  where  the  examining 
magistrate  said  to  the  prisoner,  "  Be  sure  you  say  nothing  bat  the  truth,  or  it  will  be 
taken  against  you,  and  may  be  griven  in  evidence  against  you  at  your  tiial,"  the  state- 
ment thereupon  made  was  held  admiaeible.  Reg.  v.  Holmes,  1  C.  &  K.  248  ;  s.  p. 
Keg.  V.  Attwood,  6  Cox,  C.  C.  822. 

^  Thornton's  Case,  1  Mood.  Cr.  Cas.  27 ;  Long's  Case,  6  C.  &  P.  179 ;  Boacoe's 
Crim.  Evid.  84 ;  Dillon's  Case,  4  Dall.  116.  Where  the  prisoner's  superior  in  the 
|)08t-office  said  to  the  prisoner's  wife,  while  her  husband  was  in  custody  for  opening 
and  detaining  a  letter,  *'  Do  not  be  frightened  ;  I  hope  nothing  will  happen  to  your 
husband  beyond  the  loss  of  his  situation  ; "  the  prisoner's  subsequent  confession  was  re- 
jected, it  appearing  that  the  wife  might  have  communicated  this  to  the  prisoner.  Beg. 
V.  Harding,  1  Armst.  Macartn.  &  Ogle,  840.  Where  a  gf.T\  thirteen  years  old,  was 
charged  with  adniinlBtering  poison  to  her  mistress,  with  intent  to  murder ;  and  the 
sui^eon  in  attendance  had  told  her,  **  it  would  be  better  for  her  to  speak  the  truth  ; " 
it  was  held  that  her  confession,  thereupon  made,  was  not  admissible.  Beg.  v.  Gamer, 
12  Jur.  944  ;  1  DeniBon's  Cr.  Cas.  829. 

(a)  It  seems  settled  that  the  phrase  sion,  and  Beg.  v,  Jarvis  was  cited  with 
'*you  had  better  confess,"  or  its  euuiva-  apfurovaL  The  case  of  Beg.  v.  Baldry,  2 
lent,  used  by  one  in  authority  towards  the  Dei^.  Cr.  Cas.  480,  indicates  a  reaction 
prisoner,  is  enough  to  exclude  a  subse-  from  the  fonuer  extreme  cases.  While  ad- 
quent  confession.  Thus,  in  Bex  v.  Kine-  mitting  the  exclusionary  force  of  *'yoa 
ston,  4C.  &  P.  887,  *'you  had  better  tell  had  better,"  the  court 'holds  that  the 
all  you  know,"  and  in  B^.  v.  Bate,  11  true  test  is  whether  it  is  left  a  matter  of 
Cox,  C.  Ca.  686,  where  a  policeman  said  indifference  to  the  prisoner,  whether  he 
to  the  prisoner,  "It  might  l)e  better  for  should  open  liis  mouth,  and  that  from  a 
you  to  tell  the  truth  and  not  a  lie,"  it  was  constable  these  words  "  You  need  not  say 
held  to  exclude  subsequent  confessions,  anything  to  criminate  yourself,  but  what 
KeUy,  C.  B.,  in  Beg.  v.  Jarvis,  L.  B.  1  you  do  say  will  be  taken  down  and  used 
C.  C.  B.  96,  says  *'the  words  'you  had  as  evidence  against  you,"  did  not  amount 
better,'  seem  to  have  acquired  a  sort  of  to  an  inducement.  So,  in  Com.  v,  Sego, 
technical ; meaning,  that  they  hold  out  an  125  Mass.  210,  where  the  employer,  in  a 
inducement  or  a  threat  within  the  rule  prosecution  against  his  clerk  for  larceny, 
that  excludes  confessions."  People  v.  said,  '*I  am  satisfied  there  are  other  re- 
Phillips,  42  N.  Y.  200  ;  People  v.  Barrie,  ceivers  whom  we  have  not  yet  discovered. 
49  Cu.  842 ;  Beg.  v.  Cheverton,  2  F.  &  I  should  like  to  have  you  make  a  clean 
F.  883.  breast  of  this  matter,  as  Williams  (an  ac- 

In  a  late  English  case,  the  prisoner,  complice)  has  done,"  the  confession  was 

previous  to  being  charged  before  a  magis-  admitted.    Cf.  Beg.  v.  Beason,  12  Cox, 

trate,  was  taken  into  a  room  with  the  Cr.   Cas.  228  ;  Beg.  v,  Jones,  Id.  241  ; 

prosecutor  and  the  police  insjjector.    The  Com.  v.  Mitchell,  117  Mass.  481 ;  Fonts 

prosecutor  then  said  to  the  prisoner,  "  He  «.  State,  8  Ohio  St.  98. 


(t.  e,  the  police  inspector)  tells  me  you 
are  making  house-breaking  implements ; 
if  that  is  so,  you  had  better  tell  the  truth, 
it  may  be  better  for  you,"  and  this  was 


/  A  promise  to  use  the  prisoner  as  State's 
witness  will  exclude  the  confession  (State 
V.  Johnson,  80  La.  An.  Pt  II.  881.  Cf. 
Young  V.  Com.,  8  Bush  (Ky.),  866) ;  or  to 


held  enough  to  exclude  his  confession,  ("help  him"  if  he  will  return  the  stolen 

Beg.  V.  Fennell,  L.  B.  7  Q.  B.  Div.  147.  property.     State  v.  Von  Sachs,  80  La. 

it  is  also  held  now,  that  if  the  words  An.  Pt  II.  942. 
amount  to  no  more  than  a  caution  or  ad-  Threatening  conduct  of  the  arresting 
vice,  they  will  not  exclude  the  confession,  officer,  if  sufficient  to  elicit  a  fedse  con- 
Thus,  in  Beg.  v,  Beeve,  L.  B,  1  C.  C.  B.  fession,  will  exclude  the  confession  made. 
862,  the  wo'rds  "you  had  better"  confess,  (Self  v.  State,  6  Baxt.  (Tenn.)  244) ;  or 
with  the  addition,  "as  good  boys,"  said  of  the  prosecutor,  as,  where  the  prisoner 
by  the  mother  of  one  of  the  prisoners  to  was  pursued  and  fired  at  by  several  men 
him,  were  held  not  to  exclude  the  confes-  in  the  attempt  to  capture  him,  his  im- 
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§  220  a.  Same  subject.  It '  is  extremly  difficult  to  reconcile 
these  and  similar  cases  with  the  spirit  of  the  rule,  as  expounded 
by  Chief  Baron  Eyre,  whose  language  is  quoted  in  a  preceding 
section.  The  difference  is  between  confessions  made  voluntarily, 
and  those  ^^ forced  from  the  mind  by  the  flattery  of  hope,  or  by 
the  torture  of  fear."  If  the  party  has  made  his  own  calculation 
of  the  advantages  to  be  derived  from  confessing,  and  thereupon 
has  confessed  the  crime,  there  is  no  reason  to  say  that  it  is  not  a 
voluntary  confession.  It  seems  that,  in  order  to  exclude  a  con- 
fession, the  motive  of  hope  or  fear  must  be  directly  applied  by  a 
third  person,  and  must  be  sufficient,  in  the  judgment  of  the  court, 
so  far  to  overcome  the  mind  of  the  prisoner  as  to  render  the  con- 
fession unworthy  of  credit.^ 

§  221.  Same  subject  But  though  promises  or  threats  have 
been  used,  yet  if  it  appears  to  the  satisfaction  of  the  judge  that 
their  inflitence  was  totally  done  away  before  the  confession  was 
made,  the  evidence  will  be  received.  Thus,  where  a  magistrate, 
who  was  also  a  clergyman,  told  the  prisoner  that  if  he  was  not  the 
man  who  struck  the  fatal  blow,  and  would  disclose  all  he  knew 
respecting  the  murder,  he  would  use  all  his  endeavors  and  influ- 
ence to  prevent  any  ill  consequences  from  falling  on  him;  and 
he  accordingly  wrote  to  the  Secretary  of  State,  and  received  an 
answer,  that  mercy  could  not  be  extended  to  the  prisoner ;  wliich 
answer  he  communicated  to  the  prisoner,  who  afterwards  made  a 
confession  to  the  coroner ;  it  was  held  that  the  confession  was 
clearly  voluntary,  and  as  such  it  was  admitted.^  So,  where  the 
prisoner  had  been  induced,  by  promises  of  favor,  to  make  a  con- 
fession, which  was  for  that  cause  excluded,  but  about  Ave  months 
afterwards,  and  after  having  been  solemnly  warned  by  two  magis- 

1  See  Re^.  v.  Baldry,  16  Jar.  599,  12  Eng.  Law  &  Eq.  590,  where  this  subject  was 
very  fully  discussed,  and  the  true  principle  recognized,  as  above  quoted  from  Ch.  Baron         ^ 
Eyre. 

*  Rex  V.  Clewes,  4  C.  &  P.  221. 


mediately  subsequent  confession  was  not 
received.  State  v.  Drake,  82  N.  C.  592. 
Cf.  Wilson  V,  Stote,  8  Heisk.  (Tenn.)  282. 
But  in  each  case  the  circumstances  must 
determine  the  admissibility  of  the  confes- 
sion. See  Com.  v,  Cuffee,  108  Mass.  285. 
The  mere  fact  that  the  prisoner  is 
under  arrest  is  not  of  itself  enough  to  ex- 
clude his  confession.  Com.  v.  Smith, 
119    Mass.    805;   Com.    «.   Cuffee,    108 


Mass.  285 ;  Cox  v.  People,  19  Hun 
(N.  Y.),  480 ;  State  v.  Carlisle,  57  Mo. 
102  ;  People  v,  Rogers,  18  N.  Y.  9.  But 
it  is  provided  by  statute  in  Texas,  that  a 
confession  under  such  circumstances  must 
be  proved  to  have  been  made  voluntarily. 
Davis  V.  State,  8  Tex.  App.  510 ;  Angell 
V,  State,  lb.  451 ;  Marsnall  v.  State,  5 
Tex.  App.  278. 
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trates  that  he  must  expect  death  and  prepare  to  meet  it,  he  again 
made  a  full  confession,  this  latter  confession  was  admitted  in 
evidence.^  In  this  case,  upon  much  consideration,  the  rule  was 
stated  to  be,  that,  although  an  original  confession  may  have  been 
obtained  hj  improper  means,  yet  subsequent  confessions  of  flie 
same  or  of  like  facts  may  be  admitted,  if  the  court  belieyes,  from 
the  length  of  time  intervening,  or  from  proper  warning  of  the 
consequences  of  confession,  or  from  other  circumstances,  that  the 
delusive  hopes  or  fears,  under  the  influence  of  which  the  original 
confession  was  obtained,  were  entirely  dispelled.^  In  the  absence 
of  any  such  circumstances,  the  influence  of  the  motives  proved  to 
have  been  offered  will  be  presumed  to  continue,  and  to  have  pro- 
duced the  confession,  unless  the  contrary  is  shown  by  clear 
evidence ;  and  the  confession  will  therefore  be  rejected.'  (a)  Ac- 
cordingly, where  an  inducement  has  been  held  out  by  an  officer, 
or  a  prosecutor,  but  the  prisoner  is  subsequently  warned  by  the 
magistrate,  that  what  he  may  say  will  be  evidence  i^ainst  him- 
self, or  that  a  confession  will  be  of  no  benefit  to  him,  or  he  is 
simply  cautioned  by  the  magistrate  not  to  say  anything  against 
himself,  his  confession,  afterwards  made,  will  be  received  aa  a 
voluntary  confession.* 

1  Guild's  Case,  5  Halst.  168,  168. 

^  Guild's  Case,  6  Halst.  180.  But  otherwise  the  evidence  of  a  saheequent  confes- 
sion, made  on  the  basis  of  a  prior  one  unduly  obtained,  will  be  ngecteo.  Common* 
wealth  V.  Harman,  4  Barr,  269  ;  State  v.  Rob^in,  1  Dev.  259. 

1  Roberts's  Case,  1  Dev.  259,  264  ;  Meynell's  Case,  2  Lewin's  Cr.  Cas.  122 ;  Sher- 
rington's  Case,  Id.  123  ;  Rex  v.  Cooper,  5  C.  &  P.  635. 

^  Rex  V.  Howes,  6  C.  &  P.  404  ;  Rex  v.  Richards,  5  C.  &  P.  818 ;  Nute's  Case,  2 
Russ.  on  Crimes,  648  ;  Joy  on  the  Admissibility  of  Confessions,  pp.  27,  28,  69-75  ; 
Rex  v.  Bryan,  Jebb's  Cr.  Cas.  157.  If  the  inducement  was  held  oat  b^  a  person  of 
superior  authority,  and  the  confession  was  afterwards  made  to  one  of  infenor  authoritjr, 
as  a  turnkey,  it  seems  Inadmissible,  unless  the  prisoner  was  first  cautioned  by  the 
latter.     Rex  v.  Cooper,  5  C.  &  P.  535.    In  United  States  v.  Chapman,  4  Am.  Law 


(a)  As  the  presumption  is  based  on  the 
existence  of  such  inducements  as  vitiated 
the  first  confession,  it  was  held  that  if  these 
inducements  failed  to  elicit  a  confession 
when  they  were  first  applied  by  one  per- 
son, a  subsequent  confession  to  another 
person  will  not  be  excluded  by  them. 
McAdoTY  V.  State,  62  Ala.  154.  It  has 
been  held  that,  under  the  circumstances, 
a  confession  was  not  excluded  by  the  fact 
that  another,  made  two  days  previoufily, 
was  made  under  duress.  State  v.  Frazier,  6 
Baxt  (Tenn.)  589.  Cf.  State  v.  Chambers, 
89  Iowa,  179.  The  pixiof  that  the  effect 
of  the  foimer  inducements  has  been  done 


away  must  be  clear.  Reg.  v.  Bate,  11  Cox, 
C.  C.  686 ;  Walker  v,  Stote,  7  Tex.  App. 
245  ;  Porter  v.  State,  55  Ala.  95  ;  State  «. 
Jones,  64  Mo.  478  ;  Beery  v.  U.  S.,  2  CoL  < 
Terr.  186;  People  v.  Johnson,  41  Cal.  452  ; 
State  9.  Lawhome,  66  N.  C.  688  ;  Com.  v. 
Cullen,  111  Mass.  485.  And  the  court  is 
to  decide  whether  the  proof  is  sufficient. 
Porter  v.  State,  <mte. 

In  Reg.  V.  Bate,  ante,  it  was  held  that 
in  England,  reading  the  statutory  cantion 
which  is  required  to  be  read  to  the  sus- 
pected person  before  the  examination,  is 
enough  to  rebut  the  presumption  that  a 
prior  inducement  still  is  in  force. 
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§  222.  Zodaoemanti.  Authority.  In  regard  to  the  person  hy 
whom  the  inducements  were  offered^  it  is  very  clear,  that  if  they 
were  offered  by  the  prosecutor,  ^  or  by  his  wife,  the  prisoner  being 
his  servant,^  or  by  an  officer  having  the  prisoner  in  custody,'  or 
by  a  magistrate,^  or,  indeed,  by  any  one  having  atUhority  over  him, 
or  over  the  prosecution  itself,^  or  by  a  private  person  in  the  pres- 
ence of  one  in  authority,^  —  the  confession  will  not  be  deemed 
voluntary,  and  will  be  rejected,  (a)    The  authority,  known  to  be 

Jour.  N.  8.  440,  the  prisoner  had  made  a  confession  to  the  high  constable  who  had  him 
under  arrest,  upon  express  promises  of  favor  by  the  officer.  After  being  detained  forty- 
four  hours  in  tne  watch-houssi  he  was  brought  before  the  mayor,  in  the  same  apart' 
ment  where  he  had  made  the  confession,  and  his  examination  was  taken  in  presence  of 
th€  same  high  eonaUtble,  The  mayor  knew  nothing  of  the  previous  confession ;  and  gave  the 
prisoner  no  more  than  the  usuu  caution  not  to  answer  any  questions  unless  he  pleased, 
and  telling  him  that  he  was  not  bound  to  criminate  himself.  In  this  examination,  the 
same  confession  was  repeated  ;  but  the  judge  rejected  it  as  inadmissible,  being  of  opin- 
ion that,  being  made  in  the  same  room  where  it  was  iirat  made,  and  under  the  eye  of 
the  same  police-officer  to  whom  it  was  made,  there  was  "  strong  reason  to  infer  that 
the  last  examination  was  bnt  intended  to  put  in  due  form  of  law  the  first  confession, 
and  that  the  promise  of  favor  continued  as  first  made."  The  legal  presumption,  he 
said,  was,  that  the  influence,  which  induced  the  confession  to  the  officer,  continued 
when  it  was  made  to  the  mayor ;  and  this  presumption  it  was  the  duty  of  the  prosecu- 
tor to  repel.  • 

^  Thompson's  Case,  1  Leach's  Or.  Cas.  825 ;  Cass's  Case,  Id.  828,  n.  ;  Rex  v.  Jones, 
Russ.  &  R.  152 ;  Rex  v.  Griffin,  Id.  161 ;  Chabbock's  Case,  1  Mass.  144  ;  Rex  v.  Gib- 
bons, 1  0.  fc  P.  97,  n.  (a) ;  Rex  v.  Partridge,  7  C.  &  P.  551  ;  Roberts's  Case,  1  Dev. 
359  ;  Rex  v.  Jenkins,  Russ.  &  Ry.  492 ;  Reg.  v,  Heam,  1  Car.  &  Marsh.  109.  See 
also  Phil.  &  Am.  on  Evid.  430,  481. 

'  Rex  V.  Upchareh,  1  Mood.  Cr.  Cas.  465 ;  R^.  v,  Hewett,  1  Car.  ft  Marshm. 
534 ;  Rex  v.  Taylor,  8  C.  &  P.  733.  In  Rex  o.  Simpson,  1  Mood.  Cr.  Cas.  410,  the 
inducements  were  held  out  by  the  mother-in-law  of  the  prosecutor,  in  his  house,  and 
in  the  nresence  of  his  wife,  who  was  very  deaf ;  and  tine  confessions  Hius  obtained 
were  held  inadmissible.  See  Mr.  Joy's  Ireatise  on  the  Admissibility  of  Confessions, 
pp.  5-10. 

s  Rex  V.  Swatkins,  4  0.  ft  P.  548 ;  Rex  v.  Mills,  6  C.  ft  P.  148 ;  Rex  v.  Sextons, 
6  Petersd.  Abr.  84 ;  Rex  v.  Shepherd,  7  C.  ft  P.  579.  See  also  Rex  «.  Thornton,  1 
Mood.  Cr.  Cas.  87.     But  see  Com.  v,  Mosler,  4  Barr,  264. 

«  Rttdd's  Case,  1  Leach's  Cr.  Cas.  185  ;  Guild's  Case,  5  Halst  168. 

*  Rex  0.  Parratt,  4  C.  ft  P.  570,  which  was  a  confession  by  a  sailor  to  his  captain, 
who  threatened  him  with  prison,  on  a  charge  of  stealing  a  watch.  Rex  v,  Enoch,  5 
C.  ft  P.  539,  was  a  confession  made  to  a  woman,  in  whose  custody  the  prisoner,  who 
was  a  female,  had  been  left  by  the  officer.  The  official  chaiactey  of  the  person  to 
whom  the  confession  is  made  does  not  affect  its  admissibility,  provided  no  inducements 
were  employed.  Joy  on  Confessions,  ftc,  pp.  59-61 ;  Rex  «.  Gibbons,  1  C.  &  P.  97, 
note  a;  Knapp's  Case,  10  Pick.  477 ;  Mosler's  Case,  6  Pa.  Law  Joum.  90 :  4  Barr, 
264. 

•  Roberts's  Cue,  1  Dev.  259  ;  Bex  v.  Pount&ey,  7  C.  ft  P.  803 ;  Reg  v.  Laugher,  2 
C.  ft  K.  225. 


(a)  The  master  is  a  person  in  authority, 
if  he  is  also  the  prosecutor.  Com. «.  Sego, 
125  Mass.  210. 

In  Reg.  V.  Parker,  Leigh  ft  Cave,  42,  it 
was  held  that  where  oneofuiree brothers,  all 
chaiged  with  stealing  said,  in  the  presence 
of  the  prosecutor  and  a  policeman,  to  his 
brother,  "  Well,  John,  you  had  better  tell 


Mr.  Walker  (the  prosecutor)  the  truth," 
the  confession  was  admissible.  Cf.  Reg.  v. 
Luekhorst,  6  Cox,  C.  C.  243.  And  where 
a  female  prisoner  was  temporarily  placed 
under  the  char(|e  of  another  woman,  who 
said,  while  not  in  the  presence  of  the  offi- 
cer, **  How  came  you  to  do  it  ? "  the  con- 
fession was  admitted.    Beg.  v,  Vernon,  12 
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possessed  by  those  persons,  may  well  be  supposed  both  to  animate 
the  prisoner's  hopes  of  favor,  on  the  one  hand,  and  on  the  other 
to  inspire  him  with  awe,  and  in  some  degree  to  overcome  the 
powers  of  his  mind.  It  has  been  argued,  that  a  confession  made 
upon  the  promises  or  threats  of  a  person,  erroneously  believed  by 
the  prisoner  to  possess  such  authority,  the  person  assuming  to  act 
in  the  capacity  of  an  officer  or  magistrate,  ought,  upon  the  same 
principle,  to  be  excluded.  The  principle  itself  would  seem  to  re- 
quire such  exclusion ;  but  the  point  is  not  known  to  have  received 
any  judicial  consideration. 

§  223.  Same  subject  But  whether  a  confession,  made  to  a  per-- 
ion  who  has  no  authority^  upon  an  inducement  held  out  by  that 
person,  is  receivable,  is  a  question  upon  which  learned  judges  are 
known  to  entertain  opposite  opinions.^  In  one  case,  it  was  laid 
down  as  a  settled  rule,  that  any  person  telling  a  prisoner  that  it 
would  be  better  for  him  to  confess,  will  always  exclude  any  con- 
fession made  to  that  person.'  And  this  rule  has  been  applied  in 
a  variety  of  cases,  both  early  and  more  recent.'  On  the  other 
hand,  it  has  been  held,  that  a  promise  made  by  an  indifferent 
person,  who  interfered  officiously,  without  any  kind  of  authority, 
and  promised,  without  the  means  of  performance,  can  scarcely  be 
deemed  sufficient  to  produce  any  effect  even  on  the  weakest 
mind,  as  an  inducement  to  confess ;  and,  accordingly,  confessions 
made  under  such  circumstances  have  been  admitted  in  evidence.^ 
The  difficulty  experienced  in  this  matter  seems  to  have  arisen 
from  the  endeavor  to  define  and  settle,  as  a  rule  of  law,  the  facts 
and  circumstances  which  shall  be  deemed,  in  all  cases,  to  have 
influenced  the  mind  of  the  prisoner,  in  making  the  confession. 

1  So  stated  by  Parke,  B.,  in  Bex  v.  Spencer,  7  C.  &  P.  776.  See  also  Bex  v.  Poont- 
ney,  Id.  802,  per  Alderson,  B.  ;  Rex  v,  Kow,  Buss,  k  By.  168»  p^r  Chambre,  J. 

*  Bex  V.  Dunn,  4  C.  &  P.  543,  per  Bosanquet,  J. ;  Bex  v.  Slaughter,  Id.  644. 

>  See,  accordingly,  Bex  v,  Kingston,  4  C.  &  P.  387  ;  Bex  v.  Clewes,  Id.  221  ;  Bex 
V.  Walkley,  6  C.  &  P.  175 ;  Guilcfs  Case,  5  Halst  108 ;  Enapp's  Case,  9  Pick.  496, 
500-510  ;  Bex  v.  Thomas,  6  C.  ft  P.  868. 

*  Bex  V.  Hardwick,  6  Petersd.  Abr.  84,  per  Wood,  B.  ;  Bex  v.  Taylor,  8  C.  &  P. 
784.  See  accordingly  Bex  v.  Gibbons,  1  C.  &  P.  97  ;  Bex  v.  Tyler,  id.  129 ;  Bex  v. 
Ungate,  6  Petersd.  Abr.  84  ;  2  Lewin's  Cr.  Cas.  126,  n.  In  Bex  v.  Wild,  1  Mood.  Cr. 
Cas.  452,  the  prisoner,  a  boy  under  fourteen,  was  re<^uired  to  kneel,  and  was  solemnly 
adjured  to  tell  the  truth.  The  conviction,  upon  his  confession  thus  made,  was  held 
right,  but  the  mode  of  obtaining  the  confession  was  very  much  disapproved.  Bex  v. 
Bow,  Buss,  k.  By.  153. 

Cox,  Cr.  C.  158.    Cf.  Beg.  v.  Sleeman,     in  prison,  is  admissible.  Com.  v,  Hanlon, 
Dears.  249.  8  Brewst.  (Pa.)  461. 

A  confession  made  to  a  fellow-con vict» 
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In  regard  to  persons  in  authority,  there  is  not  much  room  to 
doubt.  Public  policy,  also,  requires  the  exclusion  of  confessions, 
obtained  by  means  of  inducements  held  out  by  such  persons. 
Tet  eyen  here  the  age,  experience,  intelligence,  and  constitution, 
both  physical  and  mental,  of  prisoners,  are  so  various,  and  the 
power  of  performance  so  different,  in  the  different  persons  prom- 
ising, and  under  different  circumstances  of  the  prosecution,  that 
the  rule  will  necessarily  sometimes  fail  of  meeting  the  truth  of 
tlie  case.  But  as  it  is  thought  to  succeed  in  a  large  majority  of 
instances,  it  is  wisely  adopted  as  a  rule  of  law  applicable  to  them 
all.  Promises  and  threats  by  private  persons,  however,  not  being 
found  so  uniform  in  their  operation,  perhaps  may,  with  more  pro- 
priety, be  treated  as  mixed  questions  of  law  and  fact ;  the  princi- 
ple of  law,  that  the  confession  must  be  voluntary,  being  strictly 
adhered  to,  and  the  question,  whether  the  promises  or  threats  of 
the  private  individuals  who  employed  them,  were  sufficient  to 
overcome  the  mind  of  the  prisoner,  being  left  to  the  discretion  of 
the  judge,  under  all  the  circumstances  of  the  case.^  (a) 

^  In  Scotland,  it  is  left  to  the  jury.  See  Alison's  Criminal  Law  of  Scotland, 
pp.  581,  582 ;  supra^  §  219,  n.  Mr.  Joy  molntaius  the  unqualified  proposition,  that 
'*a  confession  is  admissible  in  evidence,  although  an  inducement  is  held  out,  if  such 
inducement  proceeds  from  a  person  not  in  authority  over  the  prisoner ; "  and  it  is 
strongly  supported  by  the  authorities  he  cites,  which  are  also  citea  in  the  notes  to  this 
section.  See  Joy  on  the  Admissibility  of  Confessions,  sec.  2,  pp.  23-33.  His  work 
has  been  published  since  the  lirst  edition  of  this  book ;  but,  upon  a  deliberate  revision 
of  the  point,  I  have  concluded  to  leave  it  where  the  learned  judges  have  stated  it  to 
stand,  as  one  on  which  they  were  divided  in  opinion. 

In  a  recent  case,  in  England,  the  rule  stated  in  the  text  is  admitted  to  be  the  best 
rule,  though  the  learned  judges  felt  themselves  restricted  from  adopting  It  hy  reason  of 

Srevious  decisions.  It  was  a  prosecution  against  a  female  servant  for  concealing  the 
eath  of  her  bastard  child  ;  and  the  question  was  upon  the  admissibility  of  a  confession 
made  to  her  mistress,  who  told  her  "she  had  better  speak  the  truth."  The  judg- 
ment of  the  court  was  delivered  by  Parke,  B.,  as  follows  :  "The  cases  on  this  subject 
have  gone  quite  far  enough,  and  ought  not  to  be  extended.  It  is  admitted  that  the 
confessions  ought  to  be  excluded,  unless  voluntary,  and  the  judge^  not  the  jury,  ought 

(a)  This  method  of  treating  the  quee-  Code,  §  879S ;  Johnson  «.  State,  61  Ga. 

tion  was  adopted  in   Begsarly  v.   State,  806. 

8    Baxt.  (Tenn.)  520,   ami   McAdory  v.  In  Com.  «.  Morey.  1   Gray   (Mass.), 

State,  62  Ak.  164.      In  Young  v.  Com.,  461,   p.   468,   Shaw,   C.   J.,  says:    "Of 

8  Bush  (Ey.),  866,  it  is  said  that  con-  course  such  inducement  must  be  held  out 

fessions  made  to  persons  not  iji  author-  to  the  accused  by  some  one  who  has,  or 

ity   are   generally  admissible,   and    that  who  is  supposed  by  the  accused  to  have, 

seems  to  be  the  rule  in  several  of  the  some  power  or  anthority  to  assure  to  him 

United  States,  unless  the  circumstances  the  promised  good,  or  cause  or  inflnence 

show  a  plain  case  of  gross  intimidation,  the  tbreatened  injnry."    Cf.  Com.  v,  Tay- 

Cf.  Com.  V.  Howe,  2  'Allen  (Mass.),  153  ;  lor,  5  Cush.  (Mass.)  606. 
Stote  V,  Darnell,  1  Houst.  0.  C.  (Del.)  Stephen    (Dig.   Evid.   art.  22)  states 

821 ;    Ulrich  v.  People,  89  Mich.   245  ;  the  English  rule  to  bef  without  exception, 

Flagg  «.  People,  40  Mich.  706;  and  this  that  the  inducement,  threat,  or  promise 

rule  IB  established  by  statate  in  Georgia,  most  proceed  from  a  person  in  authority. 

..       Tou  X.  19 
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§  224.  BzaminatioiM.  The  same  rule,  that  the  confession  must 
be  voluntary,  is  applied  in  cases  where  the  prisoner  has  been  ex- 
amined before  a  magistrates  in  the  course  of  which  examination 
the  confession  is  made.  The  practice  of  examining  the  accused 
was  familiar  in  the  Roman  jurisprudence,  and  is  still  continued 
in  Continental  Europe ;  ^  but  the  maxim  of  the  common  law  was, 
Nemo  tenetur  prodere  seipnun;  and  therefore  no  examination  of 
the  prisoner  himself  was  permitted  in  England,  until  the  passage 
of  the  statutes  of  Philip  and  Mary.^  (a)    By  these  statutes,  the 

to  detennine  whether  they  are  bo.  One  element  in  the  couaideration  of  the  qneation  aa 
to  their  being  voluntary  la,  whether  the  threat  or  inducement  waa  auch  aa  to  be  likely 
to  influence  the  prisoner.  Perhapa  it  would  have  been  better  to  have  held  (when  it 
waa  determined  that  the  Judge  waa  to  decide  whether  the  confesaion  was  voluntary) 
that  in  all  caaea  he  waa  to  decide  that  point  upon  his  own  view  of  all  the  circum- 
atancea,  including  the  nature  of  the  threat  or  inducement,  and  the  character  of  the 
person  holding  it  out,  together ;  not  ueceaaarily  excluding  the  confeaaion  on  account 
of  the  character  of  the  person  holding  out  the  inducement  or  threat.  But  a 
rule  haa  been  laid  down  in  different  precedenta  by  which  we  are  bound,  and 
that  is,  if  the  threat  or  inducement  is  held  out,  actually  or  constructively,  by 
a  person  in  authority,  it  cannot  be  received,  however  alight  the  threat  or  indnce- 
ment ;  and  the  prosecutor,  majsiatrate,  or  conatable  ia  auch  a  person ;  and  ao  the 
maater  or  mistreaa  may  be.  If  not  held  out  by  one  in  authority,  they  are  clearly 
admissible.  The  authorities  are  collected  in  Mr.  Joy'a  very  able  treatise  on  Confessions 
and  Challenges,  p.  28.  But,  in  referring  to  the  caaea  where  the  master  and  miatresa 
have  been  held  to  be  persona  in  authority,  it  is  only  when  the  offence  concerns  the 
master  or  mistress  that  their  holding  out  the  threat  or  promise  renders  the  confession 
inadmissible.  In  Rex  v.  Upchurch  (1  M.  Cr.  C.  465),  the  offence  was  arson  of  the 
dwelling-house,  in  the  management  of  which  the  mistress  took  a  part.     Reg.  v.  Taylor 

is  Car.  &  P.  733)  ia  to  the  like  effect.  So,  Rex  «.  Carrington  (Id.  109)  and  Rex  v. 
lowell  (Id.  634).  So,  where  the  threat  waa  used  by  the  maater  of  a  ahip  to  one  of  the 
crew,  and  the  offence  committed  on  board  the  ahip  by  one  of  the  crew  towards  another ; 
and  in  that  case  also  the  maater  of  the  the  ahip  tnreatened  to  apprehend  him  ;  and  the 
offence  being  a  felony,  and  a  felony  actually  committed,  would  have  a  power  to  do  ao, 
on  reasonable  auapicion  that  the  prisoner  was  guilty.  In  Rex  v.  Warringham,  tried 
before  me  at  the  Surrey  Spring  Aaaizes,  1851,  the  confession  was  in  consequence  of  what 
was  said  by  the  mistress  of  the  prisoner,  she  being  in  the  habit  of  managing  the  ahop, 
and  the  offence  being  larceny  rrom  the  shop.  This  appears  from  my  note.  In  the 
present  case,  the  offence  of  the  prisoner  in  Killing  her  child,  or  concealing  ita  dead 
body,  was  in  no  way  an  offence  against  the  mistreaa  of  the  house.  She  waa  not  the 
prosecutrix  then,  and  there  was  no  probability  of  herself  or  the  husband  being  the 
prosecutor  of  an  indictment  for  that  offence.  In  practice,  the  prosecution  ia  always 
the  result  of  a  coroner's  inquest.  Therefore  we  are  clearly  of  opinion  that  her  con- 
feaaion waa  properly  received."  See  Reg.  v.  Moore,  16  Jur.  622  ;  12  Eng.  L.  &  £q. 
583. 

In  South  Carolina  it  has  been  held,  that  where  the  prisoner,  after  due  warning  of  all 
the  consequences,  and  the  allowance  of  sufficient  time  for  reflection,  confesses  his  guilt 
to  a  private  person,  who  has  no  control  over  his  person  or  the  prosecution,  the  confes- 
sion 18  admissible  in  evidence,  although  the  person  may  have  influence  and  ability  to 
aid  him.    State  v,  Eirby,  1  Strob.  155. 

^  The  courae  of  proceeding,  in  such  cases,  is  fully  detailed  in  B.  Carpzov.  Practicse 
Rerum  Criminal.  Pars  III.,  Quieat.  118,  per  tot. 

«  1  A  2  Phil.  &  M.  c.  18  ;  2  &  8  Phil.  &  M.  c.  10  ;  7  Geo.  IV.  c.  64  ;  4  Bl.  Comm. 
295.  The  object  of  these  statutea,  it  is  said,  is  to  enable  the  judge  to  see  whether  the 
offence  is  bailable,  and  that  both  the  judge  and  jury  may  aee  whether  the  witneaaea 

(a)  These  statutea  have  now  been  an-  c.  42,  a.  xviii.,  whichpreacribeatheformof 
peraeded  in  £ngland  by  11  and  12  Vict,     the  only  qneation  which  a  magistrate  can 
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main  features  of  which  have  been  adopted  in  several  of  the  United 
States,^  the  justices,  before  whom  any  person  shall  be  brought, 
charged  with  any  of  the  crimes  therein  mentioned,  shall  take  the 
examination  of  the  prisoner,  as  well  as  that  of  the  witnesses,  in 
writing,  which  the  magistrate  shall  subscribe,  and  deliver  to  the 
proper  officer  of  the  court  where  the  trial  is  to  be  had.  The  sig- 
nature of  the  prisoner,  when  not  specially  required  by  statute,  is 
not  necessary ;  though  it  is  expedient,  and  therefore  is  usually  ob- 
tained.* The  certificate  of  the  magistrate,  as  will  be  hereafter 
shown  in  its  proper  place,^  is  conclusive  evidence  of  the  manner 
in  which  the  examination  was  conducted ;  and,  therefore  where 
he  had  certified  that  the  prisoner  was  examined  under  oath,  parol 
evidence  to  show  that  in  fact  no  oath  had  been  administered  to  the 
prisoner  was  held  inadmissible.^  But  the  examination  cannot  be 
given  in  evidence  until  its  identity  is  proved.^    If  the  prisoner  has 

are  consisteDt  or  contradictory,  in  their  accounts  of  the  transaction.  The  prisoner 
should  only  be  asked,  whether  he  wishes  to  say  anything  in  answer  to  the  char^, 
when  he  had  heard  aU  that  the  witnesses  in  supiK>rt  of  it  had  to  say  against  huu. 
See  Joy  on  Confessions,  &c.,  pp.  92-94 ;  Bex  v.  Saunders,  2  Leach's  Or.  Cas.  652  ; 
Rex  V.  Fagg,  4  C.  &  P.  567.  But  if  he  is  called  upon  to  make  his  answer  to  the 
charge,  before  he  is  put  in  possession  of  all  the  evidence  against  him,  this  irregularity 
is  not  sufficient  to  exclude  the  evidence  of  his  confession.  Rex  v.  Bell,  5  G.  &  P.  168. 
His  statement  is  not  an  answer  to  the  depositions,  but  to  the  charge.  He  is  not 
entitled  to  have  the  depositions  first  read,  as  a  matter  of  right.  But  if  his  examination 
refers  to  any  particular  depositions,  he  is  entitled  to  have  them  read  at  the  tiial,  by 
way  of  explanation.  DennU's  Case,  2  Lew.  Cr.  Cas.  261.  See  further,  Rowland  v. 
Ahhby,  Ry.  &  M.  231,  per  Best,  C.  J.  ;  Rex  v.  Simons,  6  C.  &  P.  540  ;  Reg.  v.  Arnold, 
8  C.  &  P.  621. 

1  See  New  York  Revised  Statutes,  part  4,  c  2,  tit.  2,  §§  14-16,  26  ;  Bellinger's 
Case,  8  Wend.  595,  599  ;  Elmer's  Laws  of  New  Jersey,  p.  450,  §  6  ;  Laws  of  Alabama 
(Toulmin's  Digest),  tit.  17,  c.  8,  §  2,  p.  219  ;  Laws  of  Tennessee  (Carruthers  and  Nich- 
olson's Digest),  p.  426 ;  North  Carolina,  Rev.  Stat  c.  85,  §  1  ;  Laws  of  Mississippi 
(Alden  and  Van  Hoesen's  Digest),  c  70,  §  5,  p.  582  ;  Hutchinson's  Dig.  c.  50,  art.  2, 
S  5  ;  Laws  of  Delaware  (Revised  Code  of  1829),  p.  68  ;  Brevard's  Laws  of  South  Caro- 
lina, vol.  L  p.  460  ;  Laws  of  Missouri  (Revision  of  1886),  p.  476  ;  Id.  Rev.  Stat.  1846, 
c.  188,  §  15-17.  See  also  Massachusetts  Rev.  Stat  c.  85,  §  25  :  Respublica  v. 
McCarty,  2  DaU.  87,  per  McKean,  C.  J. 

'  1  ^.'hitty's  Crim.  Law,  87  ;  Lambe's  Case,  2  Leach's  Cr.  Cas.  626. 

»  Infra,  §  227. 

*  Rex  V.  Smith  k  Homage,  1  Start  242 ;  Rex  v.  Rivers,  7  C.  &  P.  177 ;  Reg.  «. 
Pikeslev,  9  C.  &  P.  124.  ^ 

»  Hawk.  P.  C.  b  2,  c  46,  §  8,  n.  (1). 


put  to  a  prisoner  in  his  preliminary  exam- 
ination, and  which  is  as  follows  : — 

''Having  heard  the  evidence,  do  yon 
wish  to  say  anything  in  answer  to  the 
chai^  ?  Yon  am  not  obliged  to  say  any- 
thing unless  you  desire  to  do  so,  bat 
whatever  you  say  will  be  taken  down  in 
writing,  and  may  be  given  in  evidence 
against  yon  upon  your  trial." 

The  answer  given  to  this  question 
would  be  admissible.     If  any  other  ques- 


tion should  be  put  by  the  magistrate,  the 
answer  would  be  excluded,  because  influ- 
enced bv  the  situation  of  the  prisoner. 
Reg.*.  Pettit,  4  Cox,  C.  C.  164;  Reg  v. 
Berriman,  6  Id.  388.  Cf.  Stephen,  Dig. 
Evid.  note  16. 

As  to  the  admissibility  of  confessions 
made  by  the  accused  while  in  the  custody 
of  a  policeman,  see  Beg.  v.  Johnston,  15 
Ir.  C.  L.  69. 
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signed  it  with  his  name,  this  implies  that  he  can  read,  and  it  is 
admitted  on  proof  of  his  signature ;  but  if  he  has  signed  it  with  his 
mark  only,  or  has  not  signed  it  at  all,  the  magistrate  or  his  clerk 
must  be  called  to  identify  the  writing,  and  prove  that  it  was  truly 
read  to  the  prisoner,  who  assented  to  its  correctness.^ 

§  225.  Same  sabjeot  The  manner  of  examination  is,  therefore, 
particularly  regarded ;  and  if  it  appears  that  the  prisoner  had  not 
been  left  wholly  free,  and  did  not  consid^  himself  to  be  so,  in  what 
he  was  called  upon  to  say,  or  did  not  fe^l  himself  at  liberty  wholly 
to  decline  any  explanation  or  declaration  whatever,  the  examina- 
tion is  not  held  to  have  been  voluntary.^  In  such  cases,  not  only 
is  the  written  evidence  rejected,  but  oral  evidence  will  not  be  re- 
ceived of  what  the  prisoner  said  on  that  occasion.*  The  prisoner, 
therefore,  must  not  be  swom.^  But  where,  being  mistaken 
for  a  witness,  he  was  sworn,  and  afterwards,  the  mistake  being 
discovered,  the  deposition  was  destroyed ;  and  the  prisoner,  after 
having  been  cautioned  by  the  magistrate,  subsequently  made  a 
statement ;  this  latter  statement  was  held  admissible.^  It  may,  at 
first  view,  appear  unreasonable  to  refuse  evidence  of  confession, 
merely  because  it  was  made  imder  oath,  thus  having  in  favor  of 
its  truth  one  of  the  highest  sanctions  known  in  the  law.  But  it  is 
to  be  observed,  that  none  but  voluntary  confessions  are  admissible ; 
and  that  if  to  the  perplexities  and  embarrassments  of  the  prison- 
er's situation  are  added  the  danger  of  perjury,  and  the  dread  of 
additional  penalties,  the  confession  can  scarcely  be  regarded  as 

1  Rex  V.  Chappel.  1  M.  &  Rob.  S95. 

^  The  proper  coarse  to  be  pursued  in  these  cases,  by  the  ezamininff  magistrate,  is 
thus  laid  down  by  Gumey,  B.,  in  Rex  v.  Green,  5  C.  &  P.  812 :  "To  dissntuie  a  pris- 
oner was  wrong.  A  prisoner  ought  to  be  told  that  his  confessing  will  not  operate  at  all 
in  his  favor ;  and  that  he  must  not  expect  any  favor  because  he  makes  a  confession  ; 
and  that,  if  any  one  has  told  him  that  it  will  be  better  for  him  to  confess,  or  worse  for 
him  if  he  does  not,  he  must  pay  no  attention  to  it ;  and  that  anything  he  says  to 
criminate  himself  will  be  used  as  evidence  against  him  on  his  trial.  After  that  admon- 
ition, it  ought  to  be  left  entirely  to  himself  whether  he  will  make  any  statement  or 
not ;  but  he  ought  not  to  be  dissuaded  from  making  a  perfectly  voluntary  confession, 
because  that  is  shutting  one  of  the  sources  of  justice."  The  same  course,  m  substance, 
was  recommended  by  Lord  Denman,  in  Reg.  v.  Arnold,  8  G.  &  P.  622.  The  omission 
of  this  course,  however,  will  not  alone  render  the  confession  inadmissible. 

»  Rex  V,  Rivera,  7  C.  &  P.  177 ;  Rex  v.  Smith,  1  Stark.  242 ;  Harman's  Caee, 
6  Pa.  Law.  Joum.  120.  But  an  examination,  by  way  of  question  and  answer,  is  now 
held  good,  if  it  appears  free  from  any  other  objection.  Bex  v,  Ellis,  Ry.  &  M.  432  ; 
2  Stark.  £vid.  29  n.  (g) ;  though  formerly  it  was  held  otherwise,  in  Wilson's  Case, 
Holt,  597.  See  aec.  Jones's  Case,  2  Russ.  668,  n.  ;  Roscoe's  Crim.  Evid.  44.  So,  if 
the  questions  were  put  by  a  police-officer  (Rex  v,  Thornton,  1  Mood.  Cr.  Cas.  27),  or 
by  a  fellow-prisoner  (Rex  v.  Shaw,  6  C.  &  P.  872),  they  are  not,  on  that  account, 
objectionable.     See  also  Rex  v.  Wild,  1  Mood.  Cr.  Cas.  452 ;  w^flra,  §  229. 

*  Bull.  N.  P.  242 ;  Hawk.  P.  C.  b.  2,  c  46,  f  8. 

*  Rex  V,  Webb,  4  C.  &  P.  564. 
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voluntary ;  but,  on  the  contrary,  it  seemo  to  be  made  under  the 
very  infltteneeB  which  the  law  is  particularly  solicitous  to  avoid.  But 
where  the  prisoner,  having  been  examined  as  a  witness,  in  a 
prosecution  against  another  person,  answered  questions  to  which 
he  might'  have  demurred,  as  tending  to  criminate  himself,  and 
which,  therefore,  he  was  not  bound  to  answer,  his  answers  are 
deemed  voluntary,  and,  as  such,  may  be  subsequently  used  against 
himself,  for  all  purposes ;  ^  though  where  his  answers  are  compul^ 
sory,  and  under  the  peril  of  punishment  for  contempt,  they  are 
not  received.*  (a) 

§  226.  Same  sabjeot  Thus,  also,  where  several  persons,  among 
whom  was  the  prisoner,  were  summoned  before  a  committing  ma* 
gistrate,  upon  an  investigation  touching  a  felony,  there  being  at 
that  time  no  specific  charge  against  any  person ;  and  the  prisoner, 
being  sworn  with  the  others,  made  a  statement,  and  at  the  conclu- 


1  2  stark.  Evid.  28 ;  Wheater  s  Cam,  2  Lew.  Or.  Caa.  157  ;  &  o.  2  Mood.  Cr.  Cas. 
45 ;  Joy  on  Confessions,  &c.,  pp.  62-66 ;  Hawarth's  Case,  Roscoe's  Crirn.  Evid.  45  ; 
Rex  V.  Tubby,  5  C.  &  P.  580,  cited  and  agreed  in  Rex  v.  Lewis,  8  C.  &  P.  161 ;  Rex  v. 
Walker,  cited  by  Onmey,  B.,  in  the  same  case.  Bat  see  Rex  v.  Davis,  6  C.  &  P.  177, 
contra, 

'  Sw/yra^  %  198,  n. ;  infiu^  §  451 ;  Reg.  v.  Garbett,  2  0.  &  K.  474.  But  where  one 
was  examined  before  the  grand  jury  as  a  witness,  on  a  comolaint  against  another  per- 
son, and  was  afterwards  himself  indicted  for  that  same  onence,  it  was  held  that  his 
testimony  before  the  grand  jury  was  admissible  in  evidence  against  him.  State  v, 
Broughton,  7  Ired.  96. 


{a)  It  has  been  held  that  where  sus- 
picion pointed  strongly  towards  a  man  as 
guilty  of  a  crime,  and  he,  knowing  him- 
self to  be  so  suspected,  and  to  be  in  imme- 
diate danger  of  arrest,  went  with  the 
officers  before  a  magistrate,  and  there  was 
put  on  oath  and  turned  informer,  and 
testified  so  as  to  implicate  others,  his 
answers  to  the  questions  of  the  magistrate 
were  inadmissible  against  him.  Keg.  v. 
Gillis,  11  Cox,  C.  C.  69.  In  such  a  case, 
the  person  is  substantially  in  the  position 
of  one  accused  of  a  crime,  and  should  be 
entitled  to  the  same  protection.  The  rule 
in  the  United  Stat^  however,  seems  to 
be  that  if  the  person  testifying  is  not 
under  arrest,  though  he  may  be  under 
great  suspicion  at  the  time,  and  may  be 
arrested  after  the  examination,  yet  his 
testimony  given  under  oath  is  admissible ; 
but  if  he  is  actually  under  arrest,  though 
it  may  be  without  a  warrant,  his  testimony 
is  inadmissible.  Teachont  v.  People,  41 
K.  Y-  8  :  Hondrickson  v.  People.  10  N.  Y. 
13;  People  v.  McMahon,  15  N.  Y.  884. 

The  rule  is  laid  down  as  follows  in  State 
V.  Garvey,  25  \a.  An.  191 :  **  A  clear  and 


well-marked  distinction  is  made  between 
the  effects  of  statements  made  by  a  party 
under  oath  as  a  witness  in  a  criminal  pro- 
ceeding and  the  statements  under  oath  by 
an  accused  party.  In  the  first  case,  what- 
ever the  witness  may  state  tending  to 
criminate  himself  in  regard  to  the  accusa- 
tion about  which  he  testifies  mav  be  in- 
troduced as  evidence  acainst  him  in  a 
subsetiuent  prosecution  of  himself  for  the 
same  offence.  But  it  seems  well  settled 
that  the  declarations  of  an  accused  party 
under  oath  are  not  to  be  held  voluntary, 
and  consequently  are  not  admissible  m 
evidence."  People  v.  Gibbons,  48  Cal. 
557.  Whei-e,  however,  by  statute,  a  pris- 
oner may  testify  on  his  own  behalf  in  all 
criminal  proceedings  if  he  desires,  his  tes- 
timony taken  under  oath  at  the  prelimi- 
nary examination,  if  it  appears  to  have 
been  freely  given,  without  compulsion  or 

?romi8e,  is  admissible  as  a  confession, 
eople  V.  Eelley,  47  Cal.  125.  The  ex- 
amination is  never  admissible  in  favor  of 
the  prisoner.  State  v.  Yandei^graff,  23 
La.  An.  96. 
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slon  of  the  examination  he  was  committed  for  trial ;  it  was  held, 
that  the  statement  so  made  was  not  admissible  in  evidence  against 
the  prisoner.^  This  case  may  seem,  at  the  first  view,  to  be  at  vari- 
ance with  what  has  been  just  stated  as  the  general  principle,  in  re- 
gard to  testimony  given  in  another  case ;  but  the  difiFerence  lies  in 
the  different  natures  of  the  two  proceedings.  In  the  former  case, 
the  mind  of  the  witness  is  not  disturbed  by  a  criminal  charge,  and, 
moreover,  he  is  generally  aided  and  protected  by  the  presence  of 
the  counsel  in  the  cause ;  but  in  the  latter  case,  being  a  prisoner, 
subjected  to  an  inquisitorial  examination,  and  himself  at  least  in 
danger  of  an  accusation,  his  mind  is  brought  under  the  full  influ- 
ence of  those  disturbing  forces  against  which  it  is  the  policy  of  the 
law  to  protect  him.* 

§  227.  Examination  oonolnaiTe.  As  the  statutes  require  that  the 
magistrate  shall  reduce  to  writing  the  whole  examination,  or  so 
much  thereof  as  shall  be  material,  the  law  eoncltmvely  preaumeSy 
that,  if  anjrthing  was  taken  down  in  writing,  the  magistrate  per- 
formed all  his  duty  by  taking  down  all  that  was  material.^  In 
such  case,  no  parol  evidence  of  what  the  prisoner  may  have  said 
on  that  occasion  can  be  received.*  But  if  it  is  shown  that  the  ex- 
amination was  not  reduced  to  writing ;  or  if  the  written  exami- 
nation is  wholly  inadmissible,  by  reason  of  irregularity  {  parol 
evidence  is  admissible  to  prove  what  he  voluntarily  disclosed.*  (a) 

1  Rex  V.  Lewis,  6  C.  &  P.  161,  per  Gnmey,  B. ;  Reg.  v,  Whceley,  8  C.  &  P.  250 ; 
Ree.  V.  Owen,  9  C.  &  P.  288. 

^  It  has  been  thought,  on  the  authority  of  Britton's  Case,  1  M.  &  Rob.  297,  that 
the  balance-sheet  of  a  bankrupt,  rendered  in  his  examination  under  the  comroission, 
was  not  admissible  in  evidence  against  him  on  a  subsequent  criminal  chaige  because  it 
was  rendered  upon  compulsion.  But  the  ground  of  this  decision  was  afterwards 
declared  by  the  learned  judg^e  who  pronounced  it»  to  be  only  this,  that  there  was  no 
previous  evidence  of  the  issuing  of  tne  commission  ;  and,  therefore,  no  foundation  had 
been  laid  for  introducing  the  balance-sheet  at  alL    See  Wheater's  Case,  2  Mood.  Or. 

Cas.  45,  51. 

•  Mr.  Joy,  in  his  Treatise  on  Confessions,  &c.,  pp.  89-92,  237,  dissents  from  this 
proposition,  so  far  as  regards  the  conclusive  character  of  the  presumption ;  which,  he 
thinks,  is  neither  "supported  by  the  authorities,"  nor  "reconcilable  with  the  object 
with  which  examinations  are  taken."  See  supra,  §  224,  n.  But  upon  a  careful 
review  of  the  authorities,  and  with  deference  to  the  opinion  of  that  learned  vrriter,  I 
am  constrained  to  leave  the  text  unaltered.     See  infra,  §  276-277. 

<  Rex  V,  Weller,  2  Car.  &  Kir.  228.  Whatever  the  prisoner  voluntarily  said, 
respecting  the  particular  felony  under  examination,  should  be  taken  down,  out  not 
that  which  relates  to  another  matter.  lb.  And  see  Reg.  v.  Butler,  2  Car.  &  Kir. 
221. 

»  Rex  V.  Fearshire,  1  Leach's  Cr.  Cas.  240  ;  Bex  v.  Jacobs,  Id.  847 ;  Irwin's  Case, 
1  Hayw.  112  ;  Rex  v.  Bell,  6  C.  &  P.  162  ;  Rex  «.  Reed,  1  M.  &  M.  408  ;  PhiUips  v. 
Wimbum,  4  C.  &  P.  273.    If  the  magistrate  returns,  that  the  prisoner  "  declined  to 

(a)  State  v.  Vincent,  1  Houst.  C.  C.  (Del.)  11  ;  State  v.  Parish,  Busb.  Law,  239. 
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And  if  it  remains  uncertain  whether  it  was  redaced  to  writing  by 
the  magistrate  or  not,  it  will  be  presumed  that  he  did  his  duty, 
and  oral  evidence  will  be  rejected.^  '^  A  written  examination,  how- 
ever, will  not  exclude  parol  evidence  of  a  confession  previously 
and  extrajudicially  made ;  ^  nor  of  something  incidentally  said  by 
the  prisoner  during  his  examination,  but  not  taken  down  by  the 
magistrate,  provided  it  formed  no  part  of  the  judicial  inquiry,  so 
as  to  make  it  the  duty  of  the  magistrate  to  take  it  down.'  So 
where  the  prisoner  was  charged  with  several  larcenies,  and  the 
magistrate  took  his  confession  in  regard  to  the  property  of  A,  but 
omitted  to  write  down  what  he  confessed  as  to  the  goods  of  B,  not 
remembering  to  have  heard  anything  said  respecting  them,  it  was 
held  that  parol  evidence  of  the  latter  confession,  being  precise  and 
distinct,  was  properly  admitted.^ 

§  228.  Prisoner's  signatore  not  neoessary.  It  has  already  been 
stated,  that  the  fignaiuTe  of  the  prisoner  is  not  necessary  to  the 
admissibility  of  his  examination,  though  it  is  usually  obtained. 
But  where  it  has  been  requested  agreeably  to  the  usage,  and  is 
absolutely  refused  *by  the  prisoner,  the  examination  has  been  held 
inadmissible,  on  the  ground  that  it  was  to  be  considered  as  incom- 
plete, and  not  a  deliberate  and  distinct  confession.^  Yet  where, 
in  a  similar  case,  the  prisoner,  on  being  required  to  sign  the  docu- 
ment, said,  ^^  it  is  all  true  enough ;  but  he  would  rather  decline 
signing  it,"  the  examination  was  held  complete,  and  was  accord- 
ingly admitted.^    And  in  the  former  case,  which,  however,  is  not 

say  anything,"  parol  evidence  of  statements  made  by  him  in  the  ma^^istTate's  presence, 
at  the  time  of  the  examination,  is  not  admissible.  Rex  v.  Walter,  7  C.  &  P.  267. 
See  also  Rex  v.  Rivers,  Id.  177  ;  Reg.  v.  Morse  et  al,,  8  C.  &  P.  605  ;  Leach  v.  Simp- 
son, 7  Dowl.  518.  Upon  the  same  principle,  where,  on  a  preliminary  hearing  of  a  case, 
the  magistrate's  clerk  wrote  down  what  a  witness  said,  bat  the  writing  was  not  signed, 
and  therefore  was  inadmissible,  oral  evidence  was  held  admissible  to  prove  what  the 
witness  testified.     Jeans  v,  Wheedon,  2  M.  &  Rob.  486. 

^  Hinxman*s  Case,  1  Leach's  Cr.  Cas.  849,  n. 

«  Rex  V.  Carty,  McNally's  Evid.  p.  46. 

*  Moore's  Case,  Roecoe's  Crim.  Evid.  45,  per  Parke,  J.  ;  Rex  v.  Spilsbary,  7  C.  & 
P.  188  ;  Malony's  Case,  Id.  (otherwise  Mulvey's  Case,  Joy  on  Confessions,  kc,  p.  288), 
per  Littledale,  J.  In  Rowland  v,  Ashby,  Ry.  k  M.  231,  Mr.  Justice  Best  was  of 
opinion  that,  "  upon  dear  and  aatis/actory  evidence,  it  woidd  be  admissible  to  prove 
something  said  by  a  prisoner,  beyond  what  was  taken  down  by  the  committing 
magistrate." 

*  Harris's  Case,  1  Mood.  Cr.  Cas.  888.  See  2  Phil.  Evid.  84,  n.,  where  the  learned 
anthor  has  reviewed  this  case,  and  limited  its  application  to  confessions  of  other  offences 
than  the  one  for  which  the  prisoner  was  on  trial.  But  the  case  is  more  fully  stated,  and 
the  view  of  Mr.  Phillips  dissented  from,  in  2  Russell  on  Crimes,  pp.  876-878,  n.  by 
Mr.  Greaves.    See  also  Joy  on  Confessions,  pp.  89-98. 

*  Rex  V.  Telicote,  2  Stark.  488  ;  Bennetts  Case,  2  Leach's  Cr.  Cas.  627,  n.  ;  Bex  v. 
Foster,  1  Lewin's  Cr.  Cas.  46 ;  Rex  v.  Hirst,  Id. 

«  Lambe's  Case,  2  Leach's  Cr.  Cas.  625. 
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easily  reconcilable  with  those  statutes,  which  require  nothing  more 
than  the  act  of  the  magistrate,  though  the  examination  is  excluded, 
yet  parol  evidence  of  what  the  prisoner  voluntarily  said  is  admis- 
sible. For  though,  as  we  have  previously  observed,^  in  certain 
cases  where  the  examination  is  rejected,  parol  evidence  of  what 
was  said  on  the  same  occasion  is  not  received,  yet  the  reason  is, 
that  in  those  cases  the  confession  was  not  voluntary ;  whereas,  in 
the  case  now  stated,  the  confession  is  deemed  voluntary,  but  the 
examination  only  is  incomplete.'  And  wherever  the  examination 
is  rejected  as  documentary  evidence,  for  informality,  it  may  still 
be  used  as  a  writing,  to  refresh  the  memory  of  the  witness  who 
wrote  it,  when  testifying  to  what  the  prisoner  voluntarily  con- 
fessed upon  that  occasion.' 

§  229.  Whmt  induoaments  do  not  vitiate.  Though  it  is  neces- 
sary to  the  admissibility  of  a  confession  that  it  shoul^  have  been 
voluntarily  made,  that  is,  that  it  should  have  been  made,  as  before 
shown,  without  the  appliances  of  hope  or  fear  from  persons  hav«> 
ing  authority,  yet  it  is  not  neeeasaty  that  it  should  have  been  the 
prisoner's  own  apantaneinu  act.  It  will  be  deceived,  though  it 
were  induced  by  apiritual  exhortattona^  whether  of  a  clergyman,^ 
or  of  any  other  person ;  ^  by  a  solemn  promise  of  aecreejfy  (a)  even 

^  Supra,  I  225. 

<  ThomRs  8  Case,  2  Leach's  Cr,  Cas.  727  ;  Dewhurst's  Case,  1  Lewin's  Or.Cas.  47 ; 
Bex  V,  Swatkins,  4  G.  &  P.  548  :  Rex  v.  Reed,  1  M.  ft  M.  '408. 

>  Layer's  Case,  16  Howell's  St.  Tr.  215  ;  Rex  v.  Swatkins,  4  C.  &  P.  548,  and  n.  (a) ; 
Rex  V.  'Tarrant,  6  C.  &  P.  182  ;  Rex  v.  Pressly,  Id.  188  ;  supra,  §  90  ;  infra,  §  486. 

*  Rex  V.  Gilham,  1  Mood.  Cr.  Cas.  186,  more  fully  reported  in  Joy  on  Confessiona^ 
Ac,  pp.  52-56  ;  Commonwealth  v.  Drake,  15  Mass.  161.  In  the  Roman  law  it  is 
otherwise  ;  penitential  confessions  to  the  priest  beinff  encouraged,  for  the  relief  of  the 
conscience,  and  the  priest  being  bound  to  secrecy  by^  tne  peril  of  punishment  "  Confes- 
sio  coram  sacerdote,  in  poenitentia^facta,  nou  probat  in  judicio  ;  qma  eensetur  facta  coram 
Dto;  imo,  si  sacerdos  earn  enunciat,  incidit  in  poenam."  Mascardns,  De  Probat  vol. 
i.  Concl.  877.  It  was  lawful,  however,  for  the  priest  to  testify  in  such  cases  to  the  fact 
that  the  party  had  made  a  penitential  confession  to  him,  as  the  Church  requires,  and 
that  he  had  enjoined  penance  upon  him  ;  and,  with  the  express  consent  of  the  penitent, 
he  might  lawfully  testify  to  the  substance  of  the  confession  itself.  lb.  See  further, 
infra,  §  247. 

«  Rex  V.  Wild,  1  Mood.  Cr.  Gas.  452 ;  Rex  v.  Court,  7  0.  &  P.  486  ;  Joy  on  Con- 
fessions,  ftc^pp.  49,  51. 

(a)  State  v.  Darnell,  1  Houst  C.  C.  Lester  v.  State,  82  Ark.  727.    Confessions 

(Del.)  821.    The  fact  that  the  confension  made  in  sleep  are  also  admissible,  but  the 

is  made  while  the  person  making  it  is  in-  jury  must  decide  what  weight  to  give  them, 

toxicated   may  induce  the  jury  to  give  reople  v.  Robinson,  19  Od.  40.    And  tha 

little  credit  to  the  confession,  but  it  is  not  prisoner  may  show  that  he  was  insane  at 

therefore  excluded.     Eskridse  v.  State,  25  the  time  of  making  the  confessions,  so  as 

Ala.  30  ;  Com.  v.  Howe,  9  Qray  (Mass. ),  to  weaken  their  efnct  on  the  jury,  though 

110  ;    State  v,  Feltes,  51  Iowa,  495  ;  Jef-  it  will  not  exclude  them  entirely.     State 

ferds  V.  People,   5  Park.   C.  Rep.  547 ;  v.  Feltes,  51  Iowa»  495. 
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confirmed  by  an  oath ;  ^  or  by  reason  of  the  prisoner's  having  been 
made  drunken  ;  ^  or  by  a  promise  of  some  collateral  benefit  or  boanj 
no  hope  or  favor  being  held  out  in  respect  to  the  criminal  charge 
against  him ;  ^  (a)  or  by  any  deception  practised  on  the  prisoner, 
or  false  representation  made  to  him  for  that  purpose,  provided 
there  is  no  reason  to  suppose  that  the  inducement  held  out  was 
ciilculated  to  produce  any  nntrue  confession,  which  is  the  main 
point  to  be  considered.^  (i)  So,  a  confession  is  admissible,  though 
it  is  elicited  by  qtAe^tionSj  whether  put  to  the  prisoner  by  a  magis- 
trate, officer,  or  private  person ;  and  the.  form  of  the  question  is 
immaterial  to  the  admissibility,  even  though  it  assumes  the  pris- 
oner's guilt.^((;)  In  all  these  cases  the  evidence  may  be  laid 
before  the  jury,  however  little  it  may  weigh,  under  the  circum- 
stances, and  however  reprehensible  may  be  the  mode  in  which,  in 
some  of  them,  it  was  obtained.  All  persons,  except  counsellors 
and  attorneys,  are  compellable  at  common  law  to  reveal  what  they 
may  have  heard ;  and  counsellors  and  attorneys  are  excepted  only 
because  it  is  absolutely  necessary,  for  the  sake  of  their  clients, 
and  of  remedial  justice,  that  communications  to  them  should  be 
protected.^  Neither  is  it  necessary  to  the  admissibility  of  any 
confession,  to  whomsoever  it  may  have  been  made,  that  it  should 
appear  that  the  prisoner  was  warfied  that  what  he  said  would  be 
used  against  him.  On  the  contrary,  if  the  confession  was  volun- 
tary, it  is  sufficient^  though  it  should  appear  that  he  was  not  so 
warned.^ 

1  Rex  V.  Shaw,  6  C.  ft  P.  872  ;  Commonwealth  v,  Enapp,  9  Pick.  496,  500-610. 
So,  if  it  was  overheard,  whether  said  to  himself  or  to  another.  Bex  v,  Simons,  6 
C.  &  P.  540. 

«  Rex  V.  Spilsbnry,  7  C.  4  P.  187. 

<  Rex  V.  Qroen,  6  C.  ft  P.  655  ;  Bex  v,  Lloyd,  Id.  898. 

*  Rex  V.  DerringtoD,  2  C.  ft  P.  418  ;  Hurley's  Case,  2  Stark.  Eyid.  12,  n.  See  Com- 
monwealth V.  Tackerman,  10  Qray,  178.     See  also  past,  §  254. 

*  Rex  V,  Wild,  1  Mood.  Cr.  Cas.  452 ;  Rex  v.  Thornton,  Id.  27 ;  Oibney's  Case, 
Jebb's  Cr.  Cas.  15  ;  Kerr's  Case,  8  C.  &  P. '179.  See  Joy  on  Confessions,  pp.  84*40, 
42-44  ;  Arnold's  Case,  8  C.  ft  P.  622  ;  supra,  1 225,  n.  (1). 

*  Per  Putteson,  J.,  in  Rex  v.  Shaw,  6  0.  ft  P.  872.  Physicians  and  clei^gymen,  by 
statutes.    Infra,  §§  247,  248  and  notes. 

7  Oibney's  Case,  Jebb's  Cr.  Cas.  15  ;  Rex  v,  Magill,  cited  in  McNally*s  Erid.  88  ; 
Reg.  V,  Arnold,  8  C.  &  P.  622 ;  Joy  on  Confessions,  pp.  45-48. 

(a)  State  V,  Wentworth,  87  N.  H.  196.  allowed  to  associate  with  other  prisoners. 

F,  g,,  that  he  shall  see  his  wife,  or  have  State  v.  Tatro,  50  Vt  488. 
somespirits,  or  have  his  handcnfb  removed         (b)  Com.  v,  Hanlon,  8  Brewst.   (Pft.) 

(Rex  V,  Green,  6  0.  &  P.  655  ;  Rexv.  Lloyd*  461. 

6  C.  &  P.  898  ;    2  R.  0.  ft  M.  827)  or  be         ie)  Beg.  v.  Johnston,  15  Ir.  0.  L.  60 ; 

released  from  solitary  confinement,  and  bt  Beg.  «.-Berriman,  6  Cox,  Cr>  C  888  ;  Reg. 

9.  ChsTerton,  2  V.  ft  P.  888. 
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§  280.  Illegal  impriiotimeiit  It  has  been  thought  tl^at  illegal 
impriionment  exerted  Buch  influence  upon  the  mind  of  the  pris- 
oner as  to  justify  the  inference  that  his  confessions,  made  during 
its  continuance,  were  not  voluntary;  and  therefore  they  have 
been  rejected.^  But  this  doctrine  cannot  yet  be  considered  as 
satisfactorily  established.^  (a) 

§  281.  Information  obtained  from  the  prisoner.  The  object  of  all 
the  care  which,  as  we  have  now  seen,  is  taken  to  exclude  confes* 
sions  which  were  not  voluntary,  is  to  exclude  testimony  not  prob- 
ably true.  But  where,  in  consequence  of  the  information  obtcnned 
from  the  prisoner j  the  property  stolen,  or  the  instrument  of  the 
crime,  or  the  bloody  clothes  of  the  person  murdered,  or  any  other 
material  fact^  is  discovered,  it  is  competent  to  show  that  such  dis- 
covery was  made  conformably  to  the  information  given  by  the 
prisoner.  The  statement  as  to  his  knowledge  of  the  place  where 
the  property  or  other  evidence  was  to  be  found,  being  thus  con- 
firmed by  the  fact,  is  proved  to  be  true,  and  not  to  have  been 
fabricated  in  consequence  of  any  inducement.  It  is  competent, 
therefore,  to  inquire  whether  the  prisoner  stated  that  the  thing 
would  be  found  by  searching  a  particular  place,  and  to  prove  that 
it  was  accordingly  so  found ;  but  it  would  not  be  competent  to  in- 
quire whether  he  confessed  that  he  had  concealed  it  there.'  (6) 
This  limitation  of  the  rule  was  distinctly  laid  down  by  Lord 
Eldon,  who  said  that  where  the  knowledge  of  any  fact  was  ob- 
tained from  a  prisoner,  under  such  a  promise  as  excluded  the  con- 
fession itself  from  being  given  in  evidence,  he  should  direct  an 
acquittal,  unless  the  fact  itself  proved  would  have  been  sufficient 
to  warrant  a  conviction  without  any  confession  leading  to  it.* 

1  Per  Holroyd,  J.,  is  Ackroyd  and  Warbnrton*8  Case,  1  Lewin's  Cr.  Cas.  49. 

«  Rex  V,  Thornton,  1  Mood.  Cr.  Cas.  27. 

«  1  Phil.  Evid.  411 ;  WarickshaU's  Case,  1  Leach's  Cr.  Cas.  298  ;  Moaey's  Case,  Id. 
801,  n.  ;  Commonwealth  v.  Knapp,  9  Pick.  496,  611  ;  Reg.  v.  Gould,  9  C.  &  P.  864 ; 
Rex  V.  Harris,  1  Mood.  Cr.  Cas.  838. 

*  2  East,  P.  C.  657  ;  Harvey's  Case,  Id.  658;  Lockhart's  Case,  1  Leach's  Cr.  Cas.  480. 


(a)  It  was  held  in  Balbo  «.  People,  19 
Han  (N.  Y.),  424,  that  a  confession  made 
while  the  party  confessing  was  illegally 
imprisoned  was  admissible. 

(5)  Qarrard  v.  State,  50  Miss.  147  ; 
Laros  v.  Com.,  84  Pa.  St.  200  ;  Sampson 
V.  State,  54  Ala.  241 ;  State  v,  Mortimer, 
20  Kans.  98 ;  White  v.  State,  8  Heisk. 
(Tenn.)  838.  This  principle  of  the  com- 
mon law  has  been  em  Dodied  in  the  statute 
of  Texas,  in  regard  to  confesslotts,  and  it  is 


accordingly  held  there,  that  when  stolen 
pro|ierty  is  found  by  means  of  a  confession 
which  is  itself  inadmissible  becanse  it  was 
obtained  by  indncements,  the  fact  that  the 
property  has  been  foand  and  the  circum- 
stances of  the  finding,  and  so  much  of  the 
confession  as  relates  to  the  finding,  may 
be  (^ven  in  eyidenoe.  Davis  v.  State,  8 
Tex.  App.  510  ;  Strait  v.  State,  48  Tex. 
486. 
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§  282.  Acts  of  fho  prisoner.  If  the  prisoner  himself  producer  the 
goods  stolen^  and  delivers  them  up  to  the  prosecutor,  notwithstand- 
ing it  may  appear  that  this  was  done  upon  inducements  to  con- 
fess,  held  out  by  the  latter,  there  seems  no  reason  to  reject  the 
declarations  of  the  prisoner,  contemporaneous  with  the  act  of  de- 
livery, and  explanatory  of  its  character  and  design,  though  they 
may  amount  to  a  confession  of  guilt ;  ^  but  whatever  he  may  have 
said  at  the  same  time,  not  qualifying  or  explaining  the  act  of 
delivery,  is  to  be  rejected.  And  if,  in  consequence  of  the  confes- 
sion of  the  prisoner,  thus  improperly  induced,  and  of  the  informa- 
tion by  him  given,  the  search  for  the  property  or  person  in  question 
proves  wholly  ineffecttud,  no  proof  of  either  will  be  received.  The 
confession  is  excluded,  because,  being  made  under  the  influence 
of  a  promise,  it  cannot  be  relied  upon ;  and  the  acts  and  informar 
tion  of  the  prisoner,  under  the  same  influence,  not  being  confirmed 
by  the  finding  of  the  property  or  person,  are  open  to  the  same 
objection.  The  influence  which  may  produce  a  groundless  confes- 
sion may  also  produce  groundless  conduct.^ 

§  238.  Confessionfl  of  others.  As  to  tlie  prisoner's  liability  to  be 
affected  by  the  coi\fessions  of  others,  it  may  be  remarked,  in  gen- 
eral, that  the  principle  of  the  law  in  civil  and  criminal  cases  is 
the  same.  In  civil  cases,  as  we  have  already  seen,'  when  once 
the  fact  of  agency  or  partnership  is  established,  every  act  and 
declaration  of  one,  in  furtherance  of  the  common  business,  and 
until  its  completion,  is  deemed  the  act  of  all.  And  so,  in  cases 
of  conspiracy,  riot,  or  other  crime,  perpetrated  by  several  persons, 
when  once  the  conspiracy  or  combination  is  established,  the  act 
or  declaration  of  one  conspirator  or  accomplice,  in  the  prosecu- 
tion of  the  enterprise,  is  considered  the  act  of  all,  and  is  evidence 
against  all.^  Each  is  deemed  to  assent  to,  or  command,  what  is 
done  by  any  other,  in  furtherance  of  the  common  object.^    Thus, 

1  Rex  V.  Griffin,  Riias.  &  Ry.  151  ;  Rex  v.  Jones,  Id.  162. 

«  Rex  «.  Jenkins,  Russ.  &  Ry.  492  ;  Reg.  v,  Heam,  1  Car.  &  Marsh.  109. 

»  Supra,  §S  112-lU.  174,  176,  177. 

^  So  is  the  Roman  law.  "  Confessio  nnias  non  prohat  in  pnejadicinm  alterius ; 
quia  alias  esset  in  manu  confitentis  dicere  quod  vellet,  et  sic  jus  alteri  queesitum 
auferre,  qnando  omnino  jure  prohibent ;  —  etiamsi  talis  confitens  esset  onini  exceptione 
xni^or.  Sed  limitabis,  quando  inter  partes  convenU  parere  co^feanoni  et  dieto  tmitu 
alterius"    Mascard.  de  Probat.  Concl.  486,  vol.  i  p.  409. 

»  Per  story,  J.,  in  United  States  v,  Gooding,  12  Wheat  469.  And  see  9upret^ 
S  111,  and  cases  there  cited.  American  Fur  Co.  v.  United  States,  2  Peters,  858 ; 
Commonwealth  «.  Eberle,  8  S.  &  R.  9 ;  WUbur  v.  Strickland,  1  Rawle,  458  ; 
Reitenbach  v.  Reitenbach,  Id.  862  ;  2  Stark.  Evid.  282-287  ;  State  v.  Soper,  4  Shepl. 
298. 
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in  an  indictment  against  the  owner  of  a  ship^  for  violation  of  the 
statutes  against  the  slare-trade,  testimony  of  the  declarations  of 
the  master,  being  part  of  the  res  ge$tce,  connected  with  acts  in 
furtherance  of  the  voyage,  and  within  the  scope  of  his  authority, 
as  an  agent  of  the  owner,  in  the  conduct  of  tiie  guilty  enterprise, 
is  admissible  against  the  owner. ^  But  after  the  common  enter- 
prise is  at  an  end,  whether  by  accomplishment  or  abandonment  is 
not  material,  no  one  is  permitted,  by  any  subsequent  act  or  dec- 
laration of  his  own,  to  affect  the  others.  His  confession,  there- 
fore, subsequently  made,  even  though  by  the  plea  of  guilty,  is  not 
admissible  in  evidence,  as  such,  against  any  but  himself.^  (a)  If 
it  were  made  in  the  presence  of  another,  and  addressed  to  him,  it 
might,  in  certain  circumstances,  be  receivable,  on  the  ground  of  as^ 
sent  or  implied  admission.  (5)  In  fine,  the  declarations  of  a  con- 
spirator or  accomplice  ar^  receivable  against  his  feUows  only 
when  they  are  either  in  themselves  acts,  or  accompany  and  ex- 
plain acts,  for  which  the  others  are  responsible  ;  but  not  when 
they  are  in  the  nature  of  narratives,  descriptions,  or  subsequent 
confessions.^  ({?) 

§  234.  Agency.  The  same  principle  prevails  in  cases  of  agency* 
In  general,  no  person  is  answerable  criminally  for  the  acts  of  his 
servants  or  agents,  whether  he  be  the  prosecutor  or  the  accused, 
unless  a  criminal  design  is  brought  home  to  him.  The  act  of  the 
agent  or  servant  may  be  shown  in  evidence  as  proof  that  such  an 

1  UBited  states  v.  Gooding,  12  Whwt.  460. 

'  Rex  f.  Turner,  1  Mood.  Cr.  Cas.  847  ;  Kex  v.  Appleby,  8  Stark.  S3.  And  aee 
Helen  v,  Andrews,  i  M.  ft  M.  886,  per  Parke,  J.  ;  Reg.  v,  Hinks,  1  Den.  Cr.  Cas.  84 ; 
1  Phil.  Evid.  199  (9th.  ed.) ;  "Reg,  v.  Blake,  6  Q.  B.  126. 

»  1  Phil,  on  Evid.  414  ;  4  Hawk.  P.  C.  b.  2,  c.  46,  §  84 ;  Tong's  Case,  Sir  J. 
Kelvng's  R.  18,  6th  Res.  In  a  case  of  niracy,  where  the  persons  who  made  the  con- 
fessions were  not  identified,  but  the  evidence  was  onlv  that  aome  did  confess,  it  was 
held  that,  though  such  confessions  could  not  be  applied  to  any  one  of  the  prisoners,  as 
proof  of  his  personal  guilt,  yet  the  jury  might  consider  them,  so  far  as  they  went,  to 
identify  the  piratical  vessel  United  States  «.  Gibert,  2  8umn.  19  ;  State  vi  Thibean, 
80  Vt.  100. 

(a)  State  v.  Weasel,  80  La.  An.  Pt.  II.  made,  and,  in  accordance  with  it,  property 
919  ;  Spencer  v.  State,  81  Tex.  64  ;  Com.  stolen  has  been  found,  it  seems  to  be  the 
V.  Thompson,  99  Mass.  444 ;  Ake  v.  State,  rule  that  this  fact  of  the  finding  and  so 
80  Tex.  466.  much  of  the  confession  as  relates  to  it 

(b)  So,  where  statements  are  made  by  may  be  given  in  evidence  asainst  all  the 
one  of  two  jointly  chaiged  with  an  offence,  participes  eriminis,  2umwut  v.  State,  6 
the  silence  of  the  other  and  his  failure  to  xex.  Ap.  521. 

make  any  explanation  is  not  to  be  used  {e)  Priest  v.  State,  10  Keb.  898  ;  Gov« 

against  him.     Com.  v,  McDermott,  128  v.  State,  58  Ala.  891  ;  State  v.  Thibeau, 

Mass.    441  ;  Com.  v.  Walker,  18  Allen  80  Yt.  100. 
(Mass.),  570.    But  if  a  confession  has  been 
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act  was  so  done ;  for  a  fact  must  be  established  bj  the  same  evi- 
dence, whether  it  is  to  be  followed  by  a  criminal  or  civil  conse- 
quence ;  but  it  is  a  totally  different  question,  in  the  consideration 
of  criminal  as  distinguished  from  civil  justice,  how  the  principal 
may  be  affected  by  the  fact,  when  so  established.^  Where  it  was 
proposed  to  show  that  an  agent  of  the  prosecutor,  not  called  as  a 
witness,  offered  a  bribe  to  a  witness,  who  also  was  not  called,  the 
evidence  was  held  inadmissible ;  though  the  general  doctrine,  as 
above  stated,  was  recognized.^ 

§  235.  Treason.  It  was  formerly  doubted  whether  the  corded- 
%ion  of  the  prisoner,  indicted  for  high  treason^  could  be  received 
in  evidence,  unless  it  were,  made  upon  his  arraignment,  in  open 
court,  and  in  answer  to  the  indictment ;  the  statutes  on  this  sub- 
ject requiring  the  testimony  of  two  witnesses  to  some  overt  act  of 
treason.^  But  it  was  afterwards  settled,  and  it  is  now  agreed^ 
that  though,  by  those  statutes,  no  confession  could  operate  con- 
clusively, and  without  other  proof,  to  convict  the  party  of  treason, 
unless  it  were  judicially  made  in  open  court  upon  the  arraign- 
ment, yet  that,  in  all  cases,  the  confession  of  a  criminal  might  be 
given  in  evidence  against  him ;  and  that  in  cases  of  treason,  if 
such  confession  be  proved  by  two  witnesses,  it  is  proper  evidence 
to  be  left  to  a  jury.^  And,  in  regard  to  collateral  facts  which  do 
not  conduce  to  the  proof  of  any  overt  acts  of  treason,  they  may 
be  proved  as  at  common  law  by  any  evidence  competent  in  other 
criminal  cases.^ 


^  Lord  MelvUle's  Case,  29  HoweU's  St.  Tr.  764  ;  The  Queen's  Case,  2  Brod.  &  Bing. 
806,  307  ;  supra,  §  170. 

s  The  Queen's  Case,  2  Brod.  &  Bing.  802,  806-^9.  To  the  rule,  thus  generally 
laid  down,  there  is  an  apparent  exception,  in  the  case  of  the  proprietor  of  a  newspaper, 
who  is,  prima  fcucU^  criminally  responsible  for  any  libel  it  contains,  though  inserted 
by  his  agent  or  servant  without  his  knowledge.  But  Lord  Tenterden  considered  this 
case  as  falling  strictly  within  the  principle  of  the  rule  ;  for  "  surely,"  said  he,  "a  per- 
son who  derives  i>rolit  from,  and  who  furnishes  means  for  carrying  on,  the  concern, 
and  entrusts  the  conduct  of  the  publication  to  one  whom  he  selects,  and  in  whom  he 
confides,  may  be  said  to  cause  to  be  published  what  actuallv  appears,  and  ought  to  be 
answerable,  though  you  cannot  show  that  he  was  indiyidually  concerned  in  the  partic- 
ular publication. '  Rex  v.  Gutch,  1  M.  &  M.  483,  437.  See  also  Story  on  Agency, 
§§  452,  453,  455  ;  Rex  v.  Almon,  5  Burr.  2686  ;  Rex  v.  Walter,  8  £sp.  2*1 ;  Southwick 
«.  Stevens,  10  Johns.  443. 

»  Foster's  DUc.  1,  §  8,  np.  282-244  ;  1  East's  P.  C.  181-188.  Under  the  Stat 
1  £d.  YI.  c.  12,  and  5  £d.  Vl.  c.  11,  requiring  two  witnesses  to  convict  of  treason,  it 
has  been  held  sufficient  if  one  witness  prove  one  overt  act,  and  another  prove  another, 
if  both  acts  conduce  to  the  perpetration  of  the  same  species  of  treason  charged  upon 
the  prisoner.  Lord  Stefford's  Case,  T.  Baym.  407;  8  St.  Tr.  204,  205  ;  1  East's  P.  C. 
129  ;  1  Burr's  Trial,  196. 

«  Fraucia's  Case,  1  F^t's  P.  C.  188-185. 

*  Smith's  Case,  Fost.  Disc.  p.  242  ;  1  East's  P.  C.  180.    See  wfra^  §§  254,  255. 
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CHAPTER  Xm. 

OP  EVIDENCE  EXCLUDED*  FROM  PUBLIC  POLICY. 

§  236.  Kinds  ezoiaded.  There  are  some  kinds  of  evidence  which 
the  law  excludes,  or  dispenses  with,  on  grounds  of  puilie  poUey^ 
because  greater  mischiefs  would  probably  result  from  requiring  or 
permitting  its  admission,  than  from  wholly  rejecting  it.  The 
principle  of  this  rule  of  the  law  has  respect,  in  some  cases,  to  the 
person  testifying,  and  in  others  to  the  matters  concerning  which 
he  is  interrogated,  thus  including  the  case  of  the  party  himself, 
and  that  of  the  husband  or  wife  of  the  party  on  the  one  hand,  and, 
on  the  other,  the  subject  of  professional  communications^  awards^ 
secrets  of  state,  and  some  others.  The  two  former  of  these  belong 
more  properly  to  the  head  of  the  Competency  of  Witnesses,  under 
which  they  will  accordingly  be  hereafter  treated.^  The  latter  we 
shall  now  proceed  briefly  to  consider. 

§  237.  Professional  oommunioations.  And,  in  the  first  place,  in 
regard  to  professional  communications,  the  reason  of  public  policy, 
which  excludes  them,  applies  solely,  as  we  shall  presently  show, 
to  those  between  a  client  and  his  legal  adviser ;  and  the  rule  is 
clear  and  well  settled,  that  the  confidential  counsellor,  solicitor,  or 
attorney,  of  the  party,  cannot  be  compelled  (a)  to  disclose  papers 
delivered,  or  communications  made  to  him,  or  letters  or  entries 
made  by  him,  in  that  capacity.*  (6)    "  This  protection,"  said  Lord 

1  §1  826-429. 

^  In  Git^enongh  v.  Gaskell,  1  My.  &  K.  101.  In  this  decision,  the  Lord  ChanceUor 
was  assisted  by  consultation  with  Lord  Lyndhurst,  Tindal,  C.  J.,  and  Parke,  J.,  4  B.  & 
Ad.  876.  And  it  is  mentioned,  as  one  in  which  all  the  authorities  have  been  reyiewed, 
in  2  M.  &  W.  100,  per  Lord  Abinger,  and  is  cited  in  Russell  ».  Jackson,  16  Jur.  1117, 
as  settling  the  law  on  this  subject.  See,  also,  16  Jur.  80,  41-48,  where  the  cases  on 
this  subject  are  reviewed.    The  earliest  reported  case  on  this  sulject  is  that  of  Ben!  «. 

(a)  Or  permitted,  without  the  consent  at  law,  not  in  fad,     McLaughlin  «.  Gil- 

of  his  client.     Stephen,  Dig.  of  Evid.  art.  more,  1  IlL  App.  568  ;  Holman  v,  Kimball, 

115.     In  Geoi^  contrary  to  the  ^neral  22    Vt.   555.      Moreover,   the   dieni  as 

rule,  the  privilece  is  treated  as  that  of  the  well  as  the  lawyer  is  protected  from  dis- 

lawyer  and  to  be  waived  by  him  at  his  closing  such  communications.    Hughes  v. 

option.     Willis  v.  West,  60  Ga.  618.  Biddulph,  4  Russ.  190 ;  Holmes  v,  Bad- 

ip)  This  rule  applies  only  to  attorneys  deley,  1  Phil.  476. 
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Chancellor  Brougham,  ^  is  not  qualified  bj  any  reference  to  pro- 
ceedings pending,  or  in  contemplation.  If,  touching  matters  that 
come  within  the  ordinary  scope  of  professional  employment,  they 
receive  a  communication  in  their  professional  capacity,  either 
from  a  client,  or  on  his  account  and  for  his  benefit,  in  the  trans- 
action of  his  business,  or,  which  amounts  to  the  same  thing,  if 
they  commit  to  paper  in  the  course  of  their  employment  on  his 
behalf  matters  which  they  know  only  through  their  professional 
relation  to  the  client,  they  are  not  only  justified  in  withholding 
such  matters,  but  bound  to  withhold  them,  and  will  not  be  com- 
pelled to  disclose  the  information,  or  produce  the  papers,  in  any 
court  of  law  or  equity,  either  as  party  or  as  witness."  ^ 

§  288.  Reason  of  the  rule.  ^^  The  foundation  of  this  rule,"  he 
adds,  ^^  is  not  on  account  of  any  particular  importance  which  the 
law  attributes  to  the  business  of  legal  professors,  or  any  particular 
disposition  to  afford  them  protection.  But  it  is  out  of  regard  to  the 
interests  of  justice,  which  cannot  be  upholden,  and  to  the  admin- 
istration of  justice,  which  cannot  go  on,  without  the  aid  of  men 
skilled  in  jurisprudence,  in  the  practice  of  the  courts,  and  in  those 
matters  affecting  rights  and  obligations,  which  form  the  subject  of 
all  judicial  proceedings."  (a)     If  such  communications  were  not 

Lovelace,  19  Eliz.,  in  chancery,  Cai^s  R.  88.  See  also  Austen  v.  Vesey,  Id.  89  ; 
Kelway  v.  Kelway,  Id.  127  ;  Dennis  v.  Codrington,  Id.  143  ;  aU  of  which  are  stated 
at  large  bv  Mr.  Metcalf,  in  his  notes  to  2  Stark.  Evid.  895  (1st  Am.  ed. ).  See  also 
12  Vin.  Abr.  Evid.  B,  a;  Wilson  v,  Rastall,  4  T.  R.  758  ;  Rex  v.  Withers,  2  Campb. 
678*',  Wilson  v.  Troup,  7  Johns.  Ch.  25  ;  2  Cowen,  195  ;  Mills  v.  Oddy,  6  C.  &  P.  728 ; 
Anon.,  8  Mass.  870 ;  Walker  v.  Wildman,  6  Madd.  47  ;  Story's  £q.  PL  458-461 ; 
Jackson  v.  Burtis,  14  Johns.  891  ;  Foster  v.  Hall,  12  Pick.  89  ;  Chirac  v.  Reinicker, 
11  Wheat.  295  ;  Rex  v.  Shaw,  6  C.  &  P.  872 ;  Granger  «.  Warrington,  8  Gilm.  299 ; 
Wheeler  v.  HUl,  4  Shepl.  829. 

1  Greenongh  v,  Gaskell,  1  My.  &  K.  102, 108.  The  privilege  is  held  to  extend  to 
every  communication  made  by  a  client  to  his  attorney,  though  made  under  a  mistaken 
belief  of  its  being  necessary  to  his  case.  Cleave  v,  Jones,  8  Eng.  Law  &  £q.  554,  7 
Exch.  421,  per  Martin,  B.    And  see  Aiken  v.  Eilbume,  14  ShepL  252. 


(a)  "  It  is  to  be  remembered,  whenever 
a  question  of  this  kind  arises,  that  commu- 
nications to  attomevs  and  counsel  are  not 
protected  from  disclosure  in  court  for  the 
reason  that  they  are  made  confidentially  ; 
for  no  such  protection  is  given  to  confi- 
dential communications  made  to  members 
of  other  professions.  '  The  principle  of  the 
rule  which  applies  to  attorneys  and  coun- 
sel,' says  Chiet  Justice  Shaw,  in  Hatton  v. 
Kobinson,  14  Pick.  422,  '  is  that  so  nume- 
rous and  complex  are  the  laws  by  which  the 
lights  and  duties  of  citizens  are  governed, 
so  important  is  it  thev  should  be  permitted 
to  avail  themselves  of  the  superior  skill  and 


learning  of  those  who  are  sanctioned  by 
the  law  as  its  ministers  and  expounders, 
both  in  ascertaining  their  rights  in  the 
country,  and  maintaining  them  most 
safely  in  courts,  without  publishing  those 
facts  which  they  have  a  ri^ht  to  keep 
secret,  but  which  must  be  disclosed  to  a 
legal  adviser  and  advocate  to  enable  him 
successfully  to  perform  the  duties  of  his 
office,  that  the  law  has  considered  it  the 
wisest  policy  to  encourage  and  sustain  this 
confidence,  by  requiring  that  on  such  facts 
the  mouth  of  the  attorney  shall  be  for  ever 
sealed.'"  By  Metcalf,  J.,  in  Barnes  v. 
Harris,  7  Cush.  576,  578. 
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protected,  no  man,  as  the  same  learned  judge  remarked  in  another 
case,  would  dare  to  consult  a  professional  adviser,  with  a  view  to 
his  defence,  or  to  the  enforcement  of  his  rights;  and  no  man 
could  safelj  come  into  a  court,  either  to  obtain  redress,  or  to  de- 
fend himself.^  (a) 

§  289.  Comnmntoatlona  ta  lagal  adviser  only  protected.  In  re- 
gard to  the  perBona  to  whom  the  c(Hnmunications  must  have  been 
made  in.  order  to  be  thus  protected,  they  must  have  been  made 
to  the  eowMely  attomej/j  or  aolicitorj  acting,  for  the  time  being, 
in  the  character  of  legal  advUer?  For  the  reason  of  the  rule, 
having  respect  solely  to  the  free  and  imembarrassed  administrar 
tion  of  justice,  and  to  security  in  the  enjoyment  of  civil  rights, 
does  not  extend  to  things  confidentially  communicated  to  other 
persons,  nor  even  to  those  which  come  to  the  knowledge  of  coun- 
sel, when  not  standing  in  that  relation  to  the  party.  Whether  he 
be  called  as  a  witness,  or  be  made  defendant,  and  a  discovery 
sought  from  him,  as  such,  by  bill  in  chancery,  whatever  he  has 
learned,  as  counsel,  solicitor,  or  attorney,  he  is  not  obliged  nor 

1  Bolton  V.  Coiporation  of  Liverpool,  1  My.  &  E.  94,  95.  '*  This  rule  seems 
to  be  correlative  witn  that  which  governs  the  summary  jurisdiction  of  the  courts  over 
attorneys.  In  Ex  parte  Aitkin  (4  B.  &  Aid.  49 ;  see  also  Ex  parte  Yeatman,  4  DowL  P. 
C.  309),  that  rule  is  laid  down  thus :  *  Where  an  attorney  is  employed  in  a  matter 
wholly  unconnected  with  his  professional  character,  the  court  will  not  interfere  in  a 
sunimarv  way  to  compel  him  to  execute  faithfully  the  trust  reposed  in  him.  But  where 
the  employment  b  so  connected  with  his  professional  character  as  to  alford  a  presump- 
tion that  his  character  formed  the  ground  of  his  employment  by  the  client,  there  ine 
court  will  exeraise  this  jurisdiction.  So,  where  the  communication  made  reflates  to  a 
circumstance  bo  connected  with  the  employment  as  an  attorney,  that  the  chameter 
formed  the  ground  of  the  communication,  it  is  privileged  from  disclosure."  Per  Alder- 
son,  J.,  in  Turquand  v.  Knight,  2  M.  ft  W.  101.  The  Boman  law  rejecfed  the  evidence 
of  the  .procurator  and  the  advocate,  in  nearly  the  same  cases  in  which  the  common  law 
holds  tnem  incompetent  to  testify  ;  but  not  for  the  same  reasons  ;  the  latter  regarding 
the  general  interest  of  the  community,  as  stated  in  the  text,  while  the  former  seems  to 
consider  them  as  not  credible,  because  of  the  identity  of  their  interest,  opinions,  and 
pr^udices,  with  those  of  their  clients.  Mascard.  de  Probat.  vol.  i  Concl.  66,  vol.  iii. 
Concl.  1239  ;  P.  Farinacii  Opera,  torn.  2,  tit.  6,  Quest.  60,  lUat.  5,  6. 

^  If  the  party  has  been  requested  to  act  as  solicitor,  and  the  communication  is  made 
under  the  impression  that  the  request  has  been  acceded  to,  it  is  piivil^^  Smith  «. 
Fell,  2  Curt.  667  ;  Sargent  v.  Hampden,  88  Me.  581 ;  McLellan  v.  Longfellow,  32  Id. 
494.  See  as  to  consultation  by  the  party's  wife,  Reg.  v.  Farley,  2  Car.  &  Kir.  313. 
One  who  is  merely  a  real-estate  broker,  agent,  and  conveyancer  is  not  a  legal  adviser. 
Hattliew's  Estate,  4  Amer.  Law  Joum.  N.  s.  356. 


(a).  The  fact  that  the  client,  beinff  a 
party  to  the  suit,  testifies  in  his  own  be- 
nalf,  is  eenerally  held  not  to  be  such  a 
waiver  of  this  privilege  as  to  compel  him 
to  disclose  such  communications.  Hemen- 
way  V,  Smith,  28  Vt.  701 ;  Barker  v. 
Kuhn,  38  Iowa,  895 ;  SUte  v.  White,  19 
Kan.  445  ;  Duttenhofer  v.  State,  84  Ohio 
St.  91 ;  Bigler  v.  Beyher»  43  Ind.  112.  But 


in  Maaaachnaetts  it  has  been  held  that  the 
partv,  if  he  takes  the  stand,  waives  the 
privilege  so  far  as  concerns  himself  and 
must  testify  (Wobnm  v.  Henshaw,  101 
Mass.  193) ;  but  he  may  olg'ect  to  having 
his  counsel  testify  to  sudi  matters,  even 
though  he  puts  him  on  the  stand  him- 
self. Montgomery  v,  Pickering,  116  Mass. 
^«7  • 
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permitted  to  disclose.^  And  this  protection  extends  also  to  all 
the  necessary  organs  of  communication  between  the  attorney  and 
his  client;  an  interpreter^  and  an  agent ^  being  considered  as 
standing  in  precisely  the  same  situation  as  the  attorney  himself, 
and  under  the  same  obligation  of  secrecy.  It  extends  also  to 
a  case  submitted  to  counsel  in  a  foreign  country ^  and  his  opinion 
thereon.^  It  was  formerly  thought  that  an  attorney" 9  or  a  barrid- 
ter^s  clerk  was  not  within  the  reason  and  exigency  of  the  rule ; 
but  it  is  now  considered  otherwise,  from  the  necessity  they  are 
under  to  employ  clerks,  being  unable  to  transact  all  their  business 
in  person ;  and  accordingly  clerks  are  not  compellable  to  disclose 
facts,  coining  to  their  knowledge  in  the  course  of  their  employ- 
ment in  that  capacity,  to  which  the  attorney  or  barrister  himself 
could  not  be  interrogated.^  (a)  And  as  the  privilege  is  not  per- 
sonal to  the  attorney,  but  is  a  rule  of  law,  for  the  protection  of  the 
client,  the  executor  of  the  aUormey  seems  to  be  within  the  rule,  in 

1  Qreenoogb  v.  Oaskell,  1  My.  &  K.  98  ;  WUaon  v.  Rastall,  4  T.  R.  758. 

*  Du  Barr^  v,  LWette,  Peake's  Gas.  77,  enlained  in  4  T.  R.  756 ;  Jaokson  v,  French, 
8  Wend.  887  ;  Andrews  v.  Solomon,  1  Pet.  0.  0.  856  ;  Parker  «.  Carter,  4  Munf.  278. 

>  Parkins  v.  Hawkshaw,  2  Stark.  289  :  Tait  on  Evid.  885  ;  Bunburv  v.  Bunbury, 
2  Bear.  178  ;  Steele  v,  Stewart,  1  Phil.  Ch.  471;  Oarpmael  «.  Powis,  1  Phil.  Oh.  687  ; 
8.  c.  9  Beay.  16. 

*  Bunbnry  v,  Bunbary,  2  Beav.  178. 

*  Taylor  v.  Forster,  2  0.  P.  195,  per  Beet,  J.,  cited  and  approved  in  12  Pick.  98  ; 
Rex  V,  Upper  Boddington,  8  Dow.  &  By.  726,  per  Bayley,  J.  ;  Foote  v,  Hayne,  1  C.  & 
P.  545,  TOr  Abbott,  G.  J.  ;  b.  c.  R.  &  M.  165 ;  Jackson  v,  French,  8  Wend.  887  ; 
Power  V.  Kent,  1  Gowen,  211  ;  Bowman  v.  Norton,  6  G.  &  P.  177  ;  Shore  v.  Bedford, 
5  M.  &  Or.  271  ;  Jardine  v,  Sheridan,  2  0.  &  E.  24. 

(a)  Sibley  v.  Waffle,  16  N.  T.  App.  is  one  of  mach  more  difficulty,"  and  he 

180  ;  Landsberger  v.  Gorham,  5  Gal.  450.  lays  down  the  rule  in  refmrd  to  documents, 

How  far  this  protection  is  extended  to  per-  that  where  it  appears  tne  documents  are 

sons  who  are  not  attorneys,  but  who  afe  substantially  rough  notes  for  the  case, 

communicated  with  on  the  subject  of  liti-  to  be  laid  before  the  legal  adviser,  or  to 

gations,  is  a  matter  of  some  difflcul^r.  supply  the  proof  to  be  inserted  in  the  brief, 

Blackburn,  J.,  in  Fenner  v.  London  k,  8.  the  aiBcretion  of  the  Gourt  should  as  a 

E.   Ry.  Go.,  L.  R.  7  Q.   B.  767,  says:  eeneral  rule  be  to  refuse  inspection.     It 

*' There  is  no  doubt  that  on  grounds  of  has  been  held  in  Illinois  that  one  who,  not 

public  policy  the  communications  between  being  called  to  the  bar,  conducts  a  case 

a  person  and  his  solicitors  and  counsel  before  a  justice  of  the  peace,  iA  not  within 

with  a  view  to  obtain  legal  assistance  and  the  protection  of  this  rule.     McLaughlin 

advice  are  privileged,  and  so  far  as  the  v.  Oilmore,  1  III.  App.  568.    To  the  same 

communications  made  with  a  person  not  effect  is  Holman  «.  Kimball,  22  Vt.  555. 

himself  a  solicitor  can  be  considered  as  It  has  also  been  held  that  communications 

made  with  him  as  deputy  to  the  solicitor,  made  while  seeking  legal  advice  in  a  con- 

they  are  also  privileged,  and  this,  I  appre-  sultation  with  a  student  at  law  in  an  at- 

hend,  is  a  positive  riffht  of  the  client  which  tomey's  office,  he  not  being  the  agent  or 

the  Gourt  cannot  aeprive  hira  of.     But  clerk  of  the  attorney  for  any  purpcM,  are 

when  the  communications  are  made  to  a  not  protected.     Barnes  v.  Harris,  7  Gush, 

person  not  in  any  way  connected  with  the  576,  578. 
legal  advisers  of  the  person,  the  question 

YOL.  I.  20 


806  LAW  OF  EVIDENCE.  [PABT  H. 

regard  to  papers  coming  to  his  hands,  as  the  personal  representar 
tive  of  the  attorney.^  (a) 

§  240.  Bztent  of  the  proteotloa  This  protection  extends  to 
every  communication  which  the  client  makes  to  his  legal  adviser, 
for  the  purpose  of  professional  advice  or  aid,  upon  the  subject  of 
his  rights  and  liabilities.^  (i)  Nor  is  it  necessary  that  any  judi- 
cial proceedings  in  particular  should  have  been  commenced  or 
contemplated ;  it  is  enough  if  the  matter  in  hand,  like  every  other 
human  transaction,  may,  by  possibility,  become  the  subject  of 
judicial  inquiry.  "If,"  said  Lord  Chancellor  Brougham,  "the 
privilege  were  confined  to  communications  connected  with  suits 
begun,  or  intended,  or  expected,  or  apprehended,  no  one  could 
safely  adopt  such  precautions,  as  might  eventually  render  any 

1  Fen  wick  v.  Reed,  1  Meriv.  114,  120,  ai^. 


s  ThU  general  rale  is  limited  to  communicationg  haTitu;  a  lawful  object ;  for,  if  the 

contemplated  be  a  violation  of  law,  it  baa  been  dei       ~ 
,e  ot  privilegea  communications  ;  because  it  is  not  a  sol 
or  to  advise  his  client  as  to  the  means  of  evading  the  law.    Rusaell  v.  Jackson,  16  Jur. 


purpose  contemplated  be  a  violation  of  law,  it  has  been  deemed  not  to  be  within  the 
a 


rule  of  privileged  communications  ;  because  it  is  not  a  solicitor's  duty  to  contrive  fraud, 
or  to  advise  his  client  as  to  the  means  of  evading  the  ~ 
1117  ;  Bank  of  Utica  v.  Mersereau,  8  Barb.  Ch.  628. 


(a)  The  decisions  upon  this  point  are  communications  to  oounsel,  when  they 
very  numerous  in  the  American  States,  met,  is  not  a  privileged  fact.  Daniel  «. 
It  seems  indispensable  to  the  existence  of  Daniel,  89  Pa.  St.  191.  So  communica- 
the  privilege,  that  the  relation  of  counsel  tions  made  by  the  trustee  to  oounsel  in  re> 
or  attorney  and  client  should  exist,  and  gard  to  the  trust,  are  not  privileged  from 
that  the  communication  be  made  in  faith  being  proved  by  the  oounsel,  in  a  suit  be- 
of  the  relation.  And  then  the  privilege  of  tween  the  eeslui  que  trust  and  the  trustee 
secrecy  only  extends  to  the  parties  to  the  affecting  the  trust  (Shean  v.  Philips,  1  F. 
relation  and  their  necessary  agents  and  &  F.  449)  ;  or  when  made  by  a  nominal 
assistants.  Hence  the  privilege  does  not  party,  to  a  professional  person,  but  not 
attach,  if  one  is  accidentally  present  (God-  made  professionally  (Allen  v.  Harrison,  80 
dard  v.  Gardner,  28  Conn.  172) ;  or  casu*  Vt.  219  ;  Marsh  v,  Howe,  86  Barb.  649). 
ally  overhears  the  conversarion  (Hoy  v.  But  it  is  not  indispensable  the  communica- 
Morris,  18  Gray  (Mass.),  519) ;  or  if  the  tion  should  be  made  after  the  actual  re- 
person  be  not  a  member  of  the  profession,  tainer,  provided  it  be  made  in  confidence 
although  supposed  to  be  so  by  the  client  of  the  professional  character,  and  with  a 
(^mple  V.  Frost,  10  Iowa,  266)  ;  or  if  he  bondficU  purpose  of  obtaining  professional 
was  acting  as  a  mere  scrivener,  although  of  aid  and  direction.  Sargent  v»  Hampden, 
the  legal  profession.  De  Wolf  v.  Strader,  88  Me.  681.  But  a  communication  made 
26  111.  225  ;  Borum  v.  Fonts,  15  Ind.  50  ;  to  counsel  by  two  defendants  is  not  privi- 
Coon  t^.  Swan,  80  Vt.  6.  And  the  privi-  leged  from  disclosure  in  a  subsequeAt  suit 
lege  against  disclosure  extends  to  the  client  between  the  two.  Bice  v.  Rice,  14  B. 
as  much  and  to  tiie  same  extent  as  to  his  Mon.  417. 

professional  adviser.    Hemenway  v.  Smith,  (b)  Gartside  v.  Outraro,  26  L.  J.  Ch. 

28  Vt.  701.     Hence  counsel  may  be  com-  115  ;  Charlton  v.  Coombes,  82  L.  J.  Ch« 

pelled  to   produce  any  paper  which  the  264.    Counsel  are  not  privileged  from  die- 

clipnt  might  be  required  to  do.    Andrews  closing  facts  tending  to  estabush  a  fraudu* 

V,  Ohio  &  Miss.  R.  R.  Co.,  14  Ind.  169  ;  lent  combination  between  himself  and  his 

Durkee  v,  Leland,  4  Vt.  612.     And  facts  client,  in  order  to  prevent  the  court  from 

coming  to  the  knowledge  of  counsel,  with-  compelling  the  production  of  important 

out  communication  from  their  clients,  by  papers  (F^ple  v.  Sheriff  of  New  York, 

being  present  merely  when  a  \em\  docu-  29  Barb.  622),  since  neither  oounsel  nor 

ment  is  executed  (Patten  v.   Moor,   29  client  have  any  legal  right  to  resort  to  any 

K.  H.  163),  are  not  privileged.    So,  also,  but  legal  means  for  obtaining  a  decision  in 

that  tiie  testator  was  too  imoecile  to  make  their  lavor. 
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proceedings  soccessf  ul,  or  all  proceedings  superfluous.'*  ^  Whether 
the  party  himself  can  be  compelled,  by  a  bill  in  chancery,  to  pro- 
duce a  case  which  he  has  laid  before  counsel,  with  the  opinion 
given  thereon,  is  not  perfectly  clear.  At  one  time  it  was  held  by 
the  House  of  Lords,  that  he  might  be  compelled  to  produce  the 
case  which  he  had  sent,  but  not  the  opinion  which  he  had  re- 
ceived.^ This  decision,  however,  was  not  satisfactory ;  and  though 
it  was  silently  followed  in  one  case,^  and  reluctantly  submitted  to 
in  another,*  yet  its  principle  has  sincle  been  ably  controverted  and 
refuted.*  (a)    The  great  object  of  the  rule  seems  plainly  to  require 

^  1 M.  &  K.  102,  108  ;  Carpmael  v.  Powis,  9  Beav.  16  ;  1  Phillips,  687  ;  Penrud- 
dock  V,  Hammond,  11  Beav.  59.  See  also  the  observations  of  the  learned  judges,  in 
Cromack  v.  Heathcote,  2  Brod.  &  B.  4,  to  the  same  effect ;  Gresley's  Evid.  82,  38  ; 
Story's  £q.  PL  §  600  ;  Moore  v.  Terrell,  4  B.  &  Ad.  870  ;  Beltzhoover  v,  Blackstock, 
8  Watts,  20  ;  Taylor  v.  Blacklow,  3  Bing.  N.  C.  235  ;  Foster  t;.  Hall,  12  Pick.  89,  92, 
99,  where  the  Eugl»h  decisions  on  this  subject  are  fully  reviewed  by  the  learned  Chief 
Justice ;  Doe  r.  Harris,  6  C.  &  P.  592  ;  Walker  v.  Wildman,  6  Madd.  47.  There  are 
some  decisions  which  require  that  a  suit  be  either  pnding  or  anticipated.  See  Wil- 
liams V.  Mundie,  Ry.  &  M.  84  ;  Broad  v.  Pitt,  3  C.  &  P.  518  ;  Duffin  v.  Smith,  Peake's 
Cas.  108.  But  these  are  now  overruled.  See  Pearse  v,  Pearse,  11  Jur.  52  ;  8.  c.  1  De 
Gex  &  Smale,  12.  The  law  of  Scotland  is  the  same  in  this  matter  as  that  of  England. 
Tait  on  Evid.  384. 

«  BadclifTe  v.  Fursman,  2  Bro.  P.  C.  514.         »  Preston  v,  Carr,  1  Y.  &  Jer.  176. 

*  Newton  V.  Berresfoiti,  1  You.  376. 

*  In  Bolton  v,  Corp.  of  Liverpool,  1  My.  k  E.  88,  per  Lord  Chancellor  Brougham  ; 
and  in  Pearse  v.  Pearse,  11  Jur.  52,  by  Knight  Bruce,  V.  C.  In  the  following  obser- 
Tations  of  this  learned  judge  we  have  the  view  at  present  taken  of  this  vexed  question 
in  England.  "That  cases  laid  before  counsel,  on  behalf  of  a  client,  stand  upon  the 
same  footing  as  other  professional  communications  from  the  client  to  the  counsel  and 
solicitor,  or  to  either  of  them,  mav,  I  suppose,  be  assumed ;  and  that,  as  far  as  any 
dUcovery  by  the  solicitor  or  counsel  is  concerned,  the  Question  of  the  existence  or  non- 
existence of  any  suit,  claim,  or  dispute,  is  immaterial,  — the  law  providing  for  the 
client's  protection  in  each  state  of  circumstances,  and  in  each  equally,  is,  1  suppose, 
not  a  disputable  point.  I  suppose  Cromack  v.  Heathcote  (2  Brod.  &  Bing.  4)  to  be 
now  universallv  acceded  to,  ana  the  doctrine  of  this  court  to  have  been  correctly  stated 
by  Lord  Lyndhurst,  in  Herring  «.  Clobery  (1  Phil.  91),  when  he  said,  *I  lay  down 
this  rule  with  reference  to  this  cause,  that,  where  an  attorney  is  employed  by  a  client 
professionally  to  transact  professional  business,  all  the  communications  that  pass 
t)etween  the  client  and  the  attorney,  in  the  course  and  for  the  purpose  of  that  business, 
are  privileged  communications,  and  that  the  privilege  is  the  privilege  of  the  client,  and 
not  of  the  attorney.'  This  I  take  to  be  not  a  peculiar  but  a  general  rule  of  jurispru- 
dence.* The  civil  law,  indeed,  considered  the  advocate  and  client  so  identitiea  or 
bound  together,  that  the  advocate  was,  I  believe,  generally  not  allowed  to  be  a  witness 
for  the  clienL  '  Ne  patroni  in  causa,  cui  patrocinium  prsestiterunt,  testimonium 
dicant,*  says  the  Digest  (Dig.  lib.  22,  tit.  5,  L  25).  An  old  jurist,  indeed,  appears  to 
have  thought,  that,  by  putting  an  advocate  to  the  torture,  he  might  have  maae  a  good 
witness  for  his  client ;  but  this  seems  not  to  have  met  with  general  approbation.  Pro- 
fessors of  the  law,  probably,  were  not  disposed  to  encourage  the  dogma  practically. 
Yoet  puts  the  communications  between  a  cuent  and  an  advocate  on  the  footing  of  those 
between  a  penitent  and  his  priest.    He  says  :  '  Non  etiam  advocatus  aut  procurator  in 

(a)  The  leading  case  amonff  the  later  oommnnication  between  himself  and  his 

ones  on  this  point  in  England  is  Minet  legal  adviser,  which  his  legal  adviser  could 

o.  Morgan,  L.  R.  8  Ch.  861,  which  affirms  not  disclose  without  his  permission,  al- 

the  broad  principle  that  no  one  can  be  thongh  it  may  have  been  made  before  any 

compelled  to  disclose  to  the  Court  any  dispute  arose  as  to  the  matter  referred  to. 
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that  the  entire  professional  intercourse  between  client  and  attor- 

ea  caosa  cui  patrocinium  prsestitit  ant  procnrationem,  idonena  testis  est,  mve  procliente 
tire  contra  eum  producatiir  ;  saltern  non  ad  id,  ut  panders  c<)geretnr  ea,  qnss  non  ali- 
unde quam  ex  levelatione  clientis,  comperta  habet ;  eo  modo,  quo,  et  sacerdott,  revelare 
ea  quae  ex  auriculari  didicit  confessione,  nefas  est.'  Now,  whether  laying  or  not  lay- 
ing stress  on  the  observations  made  by  the  late  Lord  Chief  Baron,  in  Knight  v.  Lord 
Waterford,  (2  Y.  &  C.  40,  41),  — •  observations,  I  need  not  say,  well  worthy  of  atten- 
tion, —  1  confess  myself  at  a  loss  to  perceive  any  substantial  diiference,  in  point  of 
reason  or  principle  or  convenience,  between  the  liability  of  the  client  and  that  of  his 
counsel  or  solicitor,  to  disclose  the  client's  communications  made  in  confidence  profes- 
sionallv  to  either.  True,  the  client  is,  or  may  be  oompellable,  to  disclose  all  that, 
before  he  consulted  the  counsel  or  solicitor,  he  knew,  believed,  or  had  seen  or  hesrd  ; 
but  the  question  is  not,  I  apprehend,  one  as  to  the  greater  or  less  probability  of  mora 
or  less  damagCi  The  question  is,  I  suppose,  one  of  principle,  —  one  that  ought  to  be 
decided  according  to  certain  rules  of  jurisprudence  ;  nor  is  the  exemption  of  ue  solici- 
tor or  counsel  from  compulsory  discovery  couiiued  to  advice  given  or  opinions  steted. 
It  extends  to  facte  communicated  by  the  client.  Lord  Eldon  has  said  (1^  ^<^  267)  : 
*  The  case  might  easily  be  put,  that  a  most  honest  man,  so  changing  his  situation, 
might  communicate  a  fact,  appearing  to  him  to  have  no  connection  with  the  case,  and 
yet  the  whole  title  of  his  former  client  might  depend  on  it.  Though  Sir  John  Strange's 
opinion  was,  that  an  attorney  might,  if  he  pleased,  give  evidence  of  his  client's  secrets, 
1  take  it  to  be  clear,  that  no  court  would  permit  him  to  give  such  evidence,  or  would 
have  any  difficulty,  if  a  solicitor,  voluntorily  changiiig  his  situation,  was,  in  his  new 
character,  proceeding  to  communicate  a  material  fact.  A  short  way  of  preventing  him 
would  be,  by  striking  him  off  the  roll.'  But  as  to  dama^  :  a  man,  having  laid  a  case 
before  counsel,  may  die,  leaving  all  the  rest  of  mankind  ignorant  of  a  blot  on  his  title 
stated  in  the  case,  and  not  discoverable  by  any  other  means.  The  whole  fortunes  of  his 
family  may  turn  on  the  question,  whether  the  case  shall  be  discovered,  and  may  be  sub- 
verted by  ito  discovery.  Again,  the  client  is  certeiuly  exempted  from  liabilitv  to  dis- 
cover communications  between  himself  and  his  counsel  or  solicitor  after  btigation 
commenced,  or  after  the  commencement  of  a  dispute  ending  in  litigation  ;  at  least,  if 
they  relate  to  the  dispute,  or  matter  in  dispute.  Upon  this  I  need  scarcely  refer  to  a 
class  of  authorities,  to  which  Hughes  v.  Biddnlph  (4  Russ.  190),  Nias  v.  Korthem  and 
Eastern  Railway  Company  (3  Myl.  &  Cr.  855),  oefore  the  present  Lord  Chancellor,  in 
his  former  chancellorship,  and  Holmes  v.  Baddeley  (1  FhlL  476),  decided  by  Lord 
Lyndhurst,  belong.  But  what,  for  the  purpose  of  discovery,  is  the  distinction  in  point 
of  reason,  or  principle,  or  justice,  or  convenience,  between  such  communications  and 
those  which  differ  from  them  only  in  this,  that  they  precede,  instead  of  following,  the 
actual  arising,  not  of  a  cause  for  dispute,  but  of  a  dispute,  I  have  never  hitherto  been 
able  to  perceive.  A  man  is  in  possession  of  an  estete  as  owner  ;  he  is  not  under  any 
fiduciary  obligation  ;  he  finds  a  flaw,  or  a  supposed  flaw,  in  his  title,  which  it  is  not, 
in  point  of  law  or  equity,  his  duty  to  disclose  to  any  person  ;  he  believes  that  the  flaw 
or  supposed  defect  is  not  known  to  the  only  person,  who,  if  it  is  a  defect,  is  entitled  to 
teke  advantage  of  it,  but  that  this  person  may  probably  or  possibly  soon  hear  of  it, 
and  then  institute  a  suit,  or  make  a  claim.  Under  this  apprehension  he  cousulte  a 
solicitor,  and,  through  the  solicitor,  lays  a  case  before  counsel  on  the  subject,  and 
receives  his  opinion.  Some  time  afterwards  the  apprehended  adversary  becomes  an 
actual  adversary,  for,  coming  to  the  knowledge  of  tne  defect  or  supi)osea  flaw  in  the 
title,  he  makes  a  claim,  and,  after  a  preliminary  correspondence,  commences  a  suit  in 
etjuity  to  enforce  it ;  but  between  the  commencement  of  the  correspondence  and  the 
actual  institution  of  the  suit,  the  man  in  possession  again  consuJte  a  solicitor,  and 
through  him  again  lays  a  case  before  counsel.  According  to  the  respondent's  argument 
before  me  on  this  occasion,  the  defendant,  in  the  instance  that  I  nave  supposed,  is  as 
clearly  bound  to  disclose  the  first  consultetion  and  the  first  case,  as  he  is  clearly 
exempted  from  discovering  the  second  consultation  and  the  second  case.  I  have,  i 
repeat,  yet  to  learn  that  such  a  distinction  has  any  foundation  in  reason  or  convenience. 
The  discovery  and  vindication  and  esteblishment  of  truth  are  main  purposes,  certeinlv, 
of  the  existence  of  courte  of  justice  ;  still,  for  the  obtaining  of  these  ol:|jects,  which, 
however  valuable  and  importent,  cannot  be  usefully  pursued  without  moderation,  can- 
not be  either  usefully  or  creditably  pursued  unfairly,  or  gained  hj  unfair  means,  —  not 
every  channel  is  or  ought  to  be  open  to  them.  The  practical  inefficacy  of  torture  is 
not,  I  suppose,  the  most  weighty  objection  to  that  mode  of  examination  ;  nor,  prob- 
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ney,  whatever  it  may  have  consisted  in,  should  be  protected  by 
profound  secrecy.^ 

§  240  a.  Opinion  of  coonsel  protected.  In  regard  to  the  obliga- 
tion of  the  party  to  discover  and  produce  the  opinion  of  counsel, 
various  distinctions  have  been  attempted  to  be  set  up,  in  favor  of 
a  discovery  of  communications  made  before  litigation,  though  in 
contemplation  of,  and  with  reference  to,  such  litigation,  which 
afterwards  took  place ;  and  again,  in  respect  to  communications 
which,  though  in  fact  made  after  the  dispute  between  the  parties, 
which  was  followed  by  litigation,  were  yet  made  neither  in  con- 
templation of,  nor  with  reference  to,  such  litigation ;  and  again, 
in  regard  to  communications  of  cases  or  statements  of  fact,  made 
on  behalf  of  a  party  by  or  for  his  solicitor  or  legal  adviser,  on  the 
subject-matter  in  question,  after  litigation  commenced,  or  in  con- 
templation of  litigation  on  the  same  subject  with  other  persons, 
with  the  view  of  asserting  the  same  right ;  but  all  these  distinc- 
tions have  been  overruled,  and  the  communications  held  to  be 


ably,  would  the  purpose  of  the  mere  discloeure  of  truth  have  been  otherwise  than  ad- 
vanced by  a  refusal  on  the  part  of  the  Lord  Chancellor,  in  1815,  to  act  against  the 
solicitor,  who,  in  the  cause  between  Lord  Cholmondeley  and  Lord  Clinton,  iiad  acted 
or  proposed  to  act  in  the  manner  which  Lord  £ldon  thought  it  right  to  prohibit. 
Truth,  like  all  other  good  things,  may  be  loved  unwisely,  may  be  pursued  too  keenly, 
may  coet  too  much.  And  surely  the  meanness  and  the  mischief  of  prying  into  a  man's 
confidential  consultations  with  his  legal  adviser,  the  general  evil  of  infusing  reserve  and 
dissimulation,  uneasiness  and  suspicion  and  fear,  into  those  communications  which 
must  take  place,  and  which,  unless  in  a  condition  of  perfect  security,  must, take  place 
uselessly  or  worse,  are  too  great  a  price  to  pay  for  truth  itself."  See  11  Jur.  pp.  54,  55; 
1  De  Gex  &  Smale,  25-29.  (a)  See  also  Gresley  on  Evid.  32,  83  :  Bishop  of  Meath 
V,  Maiquis  of  Winchester,  10  Bing.  330,  375,  454,  455  ;  Nias  v.  Northern,  &c.  Rail- 
way Co.,  3  My.  &  C.  355,  357  ;  Bimbury  v.  Bunbury,  2  Beav.  173  ;  Herring  v.  Clobery, 
1  rhlL  91 ;  Jones  v,  Pugh,  Id.  96  ;  I^w  Blag.  (London)  vol.  zviL  pp.  51-74,  and  vol. 
xzx.  pp.  107-123  ;  Holmes  v.  Baddelej,  1  Phil.  Ch.  476.  Lord  Lan^ale  has  held, 
that  the  privilege  of  a  client,  as  to  discovery,  was  not  coextensive  with  that  of  his 
solicitor ;  and  therefore  he  compeUed  the  son  and  heir  to  discover  a  case,  which  had 
been  submitted  to  counsel  by  his  father,  and  had  come,  with  the  estate,  to  his  hands. 
Greenlaw  v.  King,  1  Beavan,  137.  But  his  opinion,  on  the  general  question,  whether 
the  party  is  bound  to  discover  a  case  submitted  to  his  counsel  is  known  to  be  opposed 
to  that  of  a  majority  of  the  English  judges,  though  still  retained  by  himself.  See  Crisp 
V.  Platel,  8  Beav.  62  ;  Beece  v.  Trye,  9  Beav.  316,  318,  319  ;  Peile  v.  Stoddart,  13  Jur. 
878. 

^  Thus,  what  the  attorney  saw,  namely,  the  destruction  of  an  instrument,  was  held 
privileged.     Bobson  v.  K.emp,  5  Esp.  52. 


{a)  And  in  Minet  v,  Moi^gan,  L.  R.  8 
Ch.  361;  Pearse  v.  Pearse,  16  L.  J.  Ch.  153, 
and  Lawrence  v.  Campbell,  4  Drew.  485, 
were  approved,  and  all  the  former  decisions 
reviewed.  And  it  was  distinctly  held, 
that  a  plaintitf  will  not  be  compelled  to 
produce  confidential  correspondjence  be- 
tween himself  or  his  predecessors  in  title 
and  their  several  solicitors,  with  res])ect  to 


questions  connected  with  matters  in  dis- 
pute in  the  suit,  although  made  before  any 
litigation  was  contemplated.  When  the 
attorney  acts  for  two  parties  in  a  negotia- 
tion, as  for  mortgagor  and  mort^gee, 
what  comes  to  him  as  an  attorney  for  either 
is  protected.  Doe  v.  Watkins,  8  Bii^. 
N.  C.  421  ;  Doe  v.  Seaton,  2  A.  &  £. 
171  ;   Reynell  v.  Sprye,  10  Beav.  51. 
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within  the  privilege.^  And  where  a  eeitui  que  trutt  filed  a  bill 
against  his  trustee,  to  set  aside  a  purchase  by  the  latter  of  the 
trust  properly,  made  thirty  years  back ;  and  the  trustee  filed  his 
cross-bill,  alleging  that  the  ceHui  que  trust  had  long  known  his 
situation  in  respect  to  the  property,  and  had  acquiesced  in  the 
purchase,  and  in  proof  thereof  that  he  had,  fifteen  years  before, 
taken  the  opinion  of  counsel  thereon,  of  which  he  prayed  a  dis- 
covery  and  production,  —  it  was  held  that  the  opinion,  as  it  was 
taken  after  the  dispute  had  arisen  which  was  the  subject  of  the 
original  and  cross  bill,  and  for  the  guidance  of  one  of  the  parties 
in  respect  of  that  very  dispute,  was  privileged  at  the  time  it  was 
taken ;  and  as  the  same  dispute  was  still  the  subject  of  the  litiga- 
tion, the  communication  stUl  retained  its  privilege.^  But  where 
a  bill  for  the  specific  performance  of  a  contract  for  the  sale  of  an 
estate  was  brought  by  the  assignees  of  a  bankrupt  who  has  sold 
it  under  their  commission,  and  a  cross-bill  was  filed  against  them 
for  discovery,  in  aid  of  the  defence,  it  was  held  that  the  privilege 
of  protection  did  not  extend  to  professional  and  confidential  com- 
munications between  the  defendants  and  their  counsel,  respecting 
the  property  and  before  the  sale,  but  only  to  such  as  had  passed 
after  the  sale ;  and  that  it  did  not  extend  to  communications 
between  them  in  the  relation  of  principal  and  agent ;  nor  to  those 
had  by  the  defendants  or  their  counsel  with  the  insolvent,  or  his 
creditors,  or  the  provisional  assignee,  or  on  behalf  of  the  wife  of 
the  insolvent.^ 

§  241.  MonimentB  of  title  protected.  Upon  the  foregoing  prin- 
ciples it  has  been  held,  that  the  attorney  is  not  bound  to  produce 
title^edsj  or  other  documents,  left  with  him  by  his  client  for 
professional  advice ;  though  he  may  be  examined  to  the  fact  of 
their  existence,  in  order  to  let  in  secondary  evidence  of  their  con- 
tents, which  must  be  from  some  other  source  than  himself.^    But 

1  Lord  Walsingham  v.  Ooodricke,  3  Hare,  122,  126 ;  Hadies  o.  Biddalph,  4  Ross. 
190  ;  Vent  v.  Pacey,  Id.  193  ;  Clagett  v.  Phillips,  2  Y.  &  C.  82 ;  Combe  v.  Coip.  of 
Loud.,  1  Y.  &  C.  631  ;  Holniee  v.  Baddeley,  1  Phil.  Ch.  476. 

«  Woods  V.  Woods,  9  Jnr.  615,  per  Sir  J.  Wigrain,  V.  C. 

*  Robinson  v.  Flight,  S  Jnr.  888,  per  Ld.  Langdale. 

*  Bnird  v.  Ackerman,  5  £sp.  119  ;  Doe  v.  Harris,  6  G.  &  P.  692  ;  Jackson  v.  Bor^ 
tis,  14  Johns.  391  ;  Dale  v.  Livingston,  4  Wend.  558  ;  Brandt  v,  Klein,  17  Johns.  335 ; 
Jackson  c.  McVey,  18  Johns.  330  ;  Bevan  v.  Waters,  1  K.  &  M.  236  ;  £icke  v.  Nokes, 
Id.  308  ;  Mills  v.  Oddy,  6  C.  &  P.  728  ;  Maraton  v.  Downes,  Id.  881 ;  8.  o.  1  Ad.  & 
£1.  31,  explained  in  Hibbert  v.  Knight,  12  Jnr.  162  ;  Bate  «.  Kinsey,  1  C.  M.  &  R. 
38;  Doe  v.  Ross,  7  M.  &  W.  102  ;  Nixon  v.  Mayoh,  1  M.  &  Rob.  76  ;  Davies  v. 
^Vate^s,  9  M.  &  W.  608  ;  Coates  v.  Birch,  1  Q.  &  D.  474 ;  1  DowL  P.  C.  540  ;  Doe  «. 
Laugdon,  12  Q.  B.  711. 
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whether  the  object  of  leavmg  the  documents  with  the  attorney 
was  for  professional  advice  or  for  another  purpose,  may  be  deter- 
mined by  the  judge,^  If  he  was  consulted  merely  as  a  conveyancer^ 
to  draw  deeds  of  conveyance,  the  communications  made  to  him  in 
that  capacity  are  within  the  rule  of  protection,^  (a)  even  though 
he  was  employed  as  the  mutual  adviser  and  counsel  of  both 
parties;  for  it  would  be  most  mischievous,  said  the  learned  judges 
in  the  Common  Pleas,  if  it  could  be  doubted,  whether  or  not  an 
attorney,  consulted  upon  a  man's  title  to  an  estate,  were  at  liberty 
to  divulge  a  flaw.'  Neither  does  the  rule  require  any  regular 
retainer^  as  counsel,  nor  any  particular  form  of  application  or 
engagement,  nor  the  payment  of  fees.  It  is  enough  tliat  he  was 
applied  to  for  advice  or  aid  in  his  professional  character.^  But 
this  character  must  have  been  known  to  the  applicant ;  for  if  a 
person  should  be  consulted  confidentially,  on  the  supposition  that 
he  was  an  attorney,  when  in  fact  he  was  not  one,  he  will  be  com- 
pelled to  disclose  the  matters  communicated.^  (6) 

§  242.  Except  whan  the  attorney  Is  also  a  party.  This  rule  is 
limited  to  cases  where  the  witness,  or  the  defendant  in  a  bill  in 
chancery  treated  as  such,  and  so  called  to  discover,  learned  the 
matter  in  question  only  as  counsel,  solicitor,  or  attorney,  and  in 
no  other  way.  If,  therefore,  he  were  a  party  to  the  transactiouy  and 
especially  if  he  were  party  to  the  fraud  (as,  for  example,  if  he 
turned  informer,  after  being  engaged  in  a  conspiracy),  or,  in  other 

^  Beg.  V.  Jones,  1  Denis.  Cr.  Cas.  166. 

*  Cromack  v,  Heathcote,  2  Brod.  k  Bins;.  4  ;  Parker  v.  Carter,  4  Munf.  273  ;  see 
also  Wilson  «.  Troup,  7  Johns.  Cb.  25.  If  ne  was  employed  as  the  conveyancer  and 
mutual  counsel  of  both  parties,  either  of  them  may  compel  the  production  of  the  de^ 
and  papers,  in  a  8ub8e<iuent  suit  between  themselves.  So  it  was  held  in  chancery,  in  a 
suit  by  the  wife  against  the  husband,  for  specific  performance  of  an  agreement  to 
charge  certain  estates  with  her  jointure.     Warae  v.  Warde,  15  Jur.  759. 

*  Cromack  v.  Heathcote,  2  B.  >  B.  4 ;  Doe  v.  Seaton,  2  Ad.  &  £L  171 ;  Clay  v. 
Williams,  2  Munf.  105,  122  ;  Doe  v,  Watkms,  8  Bing.  N.  C.  421. 

«  Foster  v.  Hall,  12  Pick.  89.  See  also  Bean  v.  Quimby,  5  N.  H.  94.  An  applica- 
tion to  an  attorney  or  solicitor,  to  advance  money  on  a  mortgage  of  property  described 
in  a  forged  will,  shown  to  him,  is  not  a  priyileged  communication  as  to  the  wilL  Beg. 
«.  Farley,  1  Denison,  197.    And  see  Beg.  «.  Jones,  Id.  166. 

ft  Fountain  v.  Yoang»  6  £sp.  113. 

(a)  Crane  v,  Barkdoll,  Md.  Ct  of  App.  tions  made  to  him  are  oriyileced,  as  he  is 
Mar.  8,  1888,  17  Cent.  L.  J.  85  ;  Getzlaff  in  no  sense  a  member  ot  the  legal  profes- 
9.  Seliger,  43  Wis.  297.  But  in  Penn-  sion  or  in  any  way  amenable  to  the  control 
sylvauia  the  rule  is  that  communications  of  the  Court  as  an  officer  thereof."  Mat- 
to  conveyancers  as  stich  are  not  privileged,  thew's  Estate,  5  Pa.  L.  J.  B.  149. 
'*  A  conveyancer  is  not  aiegal  adviser  or  (b)  Barnes  v.  Harris,  7  Cush.  (Mass.) 
professional  adviser  in  any  proper  sense  of  576,  p.  578  ;  Sample  v.  Frost,  10  Iowa, 
the  terms.  The  party  employing  him  has  266. 
no  reason  to  believe  that  the  oommunica- 
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words,  if  he  were  acting  for  himaelf ,  though  he  might  also  be  em* 
ployed  for  another,  he  would  not  be  protected  from  disclosing ; 
for  in  such  a  case  his  knowledge  would  not  be  acquired  solely  by 
his  being  employed  professionally.^  (a) 

§  243.  Proteotion  perpetual  The  protection  given  by  the  law 
to  such  communications  does  not  cease  with  the  termination  of 
the  suit,  or  other  litigation  or  business,  in  which  they  were  made ; 
nor  is  it  affected  by  the  party's  ceasing  to  employ  the  attorney, 
and  retaining  another ;  nor  by  any  other  change  of  relations  be- 
tween them ;  nor  by  the  death  of  the  client.  The  seal  of  the  law, 
once  fixed  upon  them,  remains  forever  ;  unless  removed  by  the 
party  himself j  in  whose  favor  it  was  there  placed.^  (5)  It  is  not 
removed  without  the  client's  consent,  even  though  the  interests 
of  criminal  justice  may  seem  to  require  the  production  of  the 
evidence.'  (<?) 

§  244.     When  the  attorney  must  diaoloae.    This  rule  is  further 

^  Greenoagh  v.  Gaskell,  1  My.  &  K.  108, 104  ;  Desborough  v.  Rawlina,  8  Myl.  k  Or. 
616,  621-628  ;  Story  on  £(|.  PI.  §§  601,  602.  InDuffin  «.  Smith,  Peake'sCas.  108,  Loixi 
Kenyon  recogDized  this  pnnciple,  though  he  applied  it  to  the  case  of  an  attorney  pre- 
paring title-deeds,  treating  him  as  thereby  becoming  a  party  to  the  transaction  ;  bat 
such  are  now  held  to  be  professional  commnnications. 

a  Wilson  V.  Rastall,  4  T.  R.  769,  per  Buller,  J.  ;  Petrie's  Case,  cited  aig.  4  T.  R 
766  ;  Parker  v.  Yates,  12  Moore,  620  ;  Merle  v.  More,  R.  &  M.  890.  And  the  client 
does  not  waive  this  privile^  merely  by  calling  the  attorney  as  a  witness,  unless  he  also 
himself  examines  him  in  cluef  to  the  matter  privileged.  Vaillant  v,  Dodemead,  2  Atk. 
624  ;  Waldron  v.  Ward,  Sty.  449.  If  several  clients  consult  him  respecting  their  com- 
mon business,  the  consent  of  them  all  is  necessary  to  enable  him  to  testify,  eveu  in  an 
action  in  which  only  one  of  them  is  a  party.  Bank  of  Utica  v.  Mersereau,  8  Barb.  Ch. 
628.  Where  the  party's  solicitor  became  trustee  under  a  deed  for  the  benefit  of  the 
client's  creditors,  it  was  held  that  commnnications  subsequent  to  the  deed  were  still 
privileged.    Pritchard  v.  Foulkes,  1  Coop.  14. 

*  Rex  V.  Smith,  Phil.  &  Am.  on  Evid.  182  ;  Rex  v.  Dixon,  8  Burr.  1687  ;  Anon., 
8  Mass.  870  ;  Petrie's  Case,  8upra,  But  see  Reg.  v.  Avery,  8  C.  &  P.  696,  in  which  it 
was  held,  that,  where  the  same  attorney  acted  for  the  mortgagee,  in  lending  the  money, 
and  also  for  the  prisoner  the  mortgagor,  in  preparing  the  mortgage  deed,  and  received 
from  the  prisoner,  as  part  of  his  title-deeds,  a  forged  will,  it  was  held,  on  a  trial  for 
forging  the  will,  that  it  was  not  a  privileged  communication  ;  and  the  attorney  was  held 
bound  to  produce  it«    See  also  Shore  v.  Bedford,  6  Man.  k  Grang.  271. 

(a)  Jeanes  v.  Fridenburgh,  5  Pa.   L.  to  show  that  the  cause  in  which   he  is 

J.  66.     Any  such  communication,  if  made  sought  to  be  retained  does  not  conflict 

in  the  furtherance  of  a  criminal  purpose,  is  with  the  interests  of  a  client  for  whom 

not  under  the  protection.    Follett  v,  Jef-  he  is  already  employed,  are  not  confiden- 

feryes,   1   Sim.  n.  a.    17 ;    Charlton  v.  tial  communications.     Heaton  v,  FindUy, 

Coombes,  82    L.  J.    Ch.  284 ;    Bank  of  12  Pa.  St.  804. 
Utica  V,   Mersereau,  8  Barb.  (N.  Y.)  Ch.  (b)  See  arUet  S  238,  note. 

628;   People  «.  Sheriff,  29  Barb.  (N.  Y.)         (c)  And  if    the  attorney  cannot  say 

627.     But  there  must  be  more  than  a  sng-  whether  the  communication  came  to  him 

gestion  of  fraud  in  general  terms,  in  order  while  acting  as  counsel,  or  was  made  by 

to  take  away  the  protection  of  this  rule,  the  client  while  under  examination  as  a 

The  fraud  relied  on  must  clearly  appear,  witness,  the  client,  being  on  trial  on  an 

Higl)ee  v.  Dresser,  103  Mass.  628.  indictment,  is  entitled  to  the  benefit  of  the 

Facts  stated  to  an  attorney,  as  reasons  doubt    People  v.  Atkinson,  40  Cal.  284* 
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illustrated  by  reference  to  the  cases,  in  which  the  attorney  may 
be  examined,  and  which  are  therefore  sometimes  mentioned  as 
exceptions  to  the  rule.  These  apparent  exceptions  are,  where  the 
communication  was  made  before  the  attorney  was  employed  as 
such,  or  after  his  employment  had  ceased ;  or  where,  though  con- 
sulted by  a  friend,  because  he  was  an  attorney,  yet  he  refused  to 
act  as  such,  and  was  therefore  only  applied  \x>  as  a  friend ;  or 
where  tliere  could  not  be  said,  in  any  correctness  of  speech,  to  be 
a  communication  at  all,  as  where,  for  instance,  a  fact,  something 
that  was  done,  became  known  to  him,  from  his  having  been 
brought  to  a  certain  place  by  the  circumstance  of  his  being  the 
attorney,  but  of  which  fact  any  other  man^  if  there,  would  have 
been  eqtudly  conusant  (and  even  this  has  been  held  privileged  in 
some  of  the  cases) ;  or  where  the  matter  communicated  was  not 
in  its  nature  private^  and  could  in  no  sense  be  termed  the  subject 
of  a  confidential  disclosure ;  or  where  the  thing  had  no  reference 
to  the  professional  employment^  though  disclosed  while  the  relation 
of  attorney  and  client  subsisted ;  or  where  the  attorney,  having 
made  himself  a  subscribing  witness^  and  thereby  assumed  another 
character  for  the  occasion,  adopted  the  duties  which  it  imposes,  and 
became  bound  to  give  evidence  of  all  that  a  subscribing  witness 
can  be  required  to  prove.  In  all  such  cases,  it  is  plain  that  the 
attorney  is  not  called  upon  to  disclose  matters  which  he  can  be 
said  to  have  learned  by  communication  with  his  client,  or  on  his 
client's  behalf,  matters  which  were  so  committed  to  him,  in  his 
capacity  of  attorney,  and  matters  which  in  that  capacity  alone  he 
had  come  to  know.^ 

§  245.  Same  subject.  Thus,  the  attorney  may  be  compelled  to 
disclose  the  name  of  the  person  by  whom  he  was  retained,  in 
order  to  let  in  the  confessions  of  the  real  party  in  interest  ;^  the 
character  in  which  his  client  employed  him,  whether  that  of 

^  Per  Ld.  Broagham,  in  Greenough  v.  Gaskell,  1  My.  &  E.  104.  See  also  Desbor- 
ongh  V.  Rawlins,  8  Myl.  &  Or.  621,  622 ;  Lord  Walsingham  «.  GooMlricke,  8  Hare, 
122  ;  Story's  Bq.  PI.  §§  601,  602  ;  Bolton  v.  Ck>TpoTation  of  Liverpool,  1  My.  &  E.  88  ; 
Annesley  v.  E.  of  Anglesea,  17  Howell's  St.  Tr.  128&-1244  ;  Gillard  v.  Bates,  6  M.  ft 
W.  647  ;  Rex  o.  Brewer,  6  C.  &  P.  868  ;  Levers  v.  Van  Busldrk,  4  Barr,  809.  Com- 
munications between  the  solicitor  and  ofle  of  his  clients'  witnesses,  as  to  the  evidence 
to  be  given  by  the  witness,  are  not  privileged.  Mackenzie  v.  Yeo,  2  Curt  866.  It 
has  also  been  held,  that  communications  between  a  testator  and  the  solicitor  who  pre- 
pared his  will,  respecting  the  will  and  the  trasts  thereof,  are  not  privileged.  Russell 
V.  Jackson,  16  Jur.  1117.  * 

>  Levy  V,  Pope,  1  M.  &  M.  410 ;  Brown  v.  Parson,  6  N.  H.  448 ;  Chirac  v.  Rei- 
nicker,  11  Wheat  280  ;  Gower  v.  Emery,  6  Shepl.  79. 
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executor  or  trustee,  or  on  his  private  account ;  ^  the  time  when  an 
instrument  was  put  into  his  hands,  but  not  its  condition  and  ap- 
pearance at  that  time,  as,  whether  it  was  stamped  or  indorsed,  or 
not;^  the  fact  of  his  paying  over  to  his  client  ippnejs  collected  for 
him ;  the  execution  of  a  deed  by  his  client,  which  he  attested ;  ^  Qd) 
a  statement  made  by  him  to  the  adverse  party .^  He  may  also  be 
called  to  prove  the  identity  of  his  client  ;^  the  fact  of  his  having 
sworn  to  his  answer  in  chancery,  if  he  were  then  present  ;^  usury 
in  a  loan  made  by  him  as  broker ^  as  well  as  attorney  to  the 
lender; 7  the  fact  that  he  or  his  client  is  in  possession  of  a 
certain  document  of  his  client's  for  the  purpose  of  letting  in 
secondary  evidence  of  its  contents;^  and  his  client's  handwrit- 
ing.^ But  in  all  cases  of  this  sort,  the  privilege  of  secrecy  is 
carefully  extended  to  all  the  matters  professionally  disclosed,  and 
which  he  would  not  have  known  but  from  his  being  consulted 
professionally  by  his  client. 

§  246.  Papen  of  strangeni  to  suit    Where  an  attorney  is  called 


^  Beckwith  v.  Benoer,  6  C.  &  P.  681.  But  see  Chirac  v.  Beinicker,  11  Wheat  280, 
295,  where  it  was  held,  that  counsel  could  not  disclose  whether  they  were  employed  to 
conduct  an  ejectment  for  their  client  as  landlord  of  the  prenasea, 

a  Wheatley  v.  Williams,  1  M.  &  W.  583 ;  Brown  v.  Payson,  6  N.  H.  448.  But  if 
the  question  were  about  a  rasure  in  a  deed  or  will,  he  might  he  examined  to  the  ques- 
tion, whether  he  had  ever  seen  it  in  any  other  plight.  iBull.  N.  P.  284.  So,  as  to  a 
confession  of  the  rasure  by  his  client,  if  it  were  confessed  before  his  retainer.  Cuts  «. 
Pickering,  1  Ventr.  197.  See  also  Baker  v.  Arnold,  1  Cai.  258,  per  Thompson  and 
Livingston,  J  J. 

>  Doe  V.  Andrews,  Cowp.  845 ;  Robson  v.  Kemp,  4  £sp.  285 ;  B.  c.  5  £sp.  53  ; 
Sand  ford  v.  Remington,  2  Ves.  Jr.  189. 

*  Ripon  V.  Daviea,  2  Nev.  &  M.  810 ;  Shore  v.  Bedford,  5  M.  &  Gr.  271 ;  Griffith 
V,  Davies,  5  B.  &  Ad.  502,  overruling  Gainsforrl  v.  Grammar,  2  Campb.  9,  contra. 

^  Covm,  846  ;  Beckwith  v.  Benner,  6  C.  &  P.  681 ;  Hurd  «.  Horing,  1  C.  &  P.  872 ; 
Rex  V.  Watkinson,  2  Str.  1122,  and  note. 

•  Bull.  N.  P.  284  ;  Cowp.  846.  »  Duffin  v.  Smith,  Peake's  Cas.  108. 

8  Bevan  v.  Waters,  1  M.  &  M.  235 ;  Eicke  v.  Nokes,  Id.  303 ;  Jackson  v.  McVey, 
18  Johns.  330  ;  Brandt  v,  Klein,  17  Johns.  335 ;  Doe  v.  Ross,  7  M.  &  W.  102  ;  Robson 
V.  Kemp,  5  Esp.  53  ;  Coatee  v.  Bireh,  2  Q.  B.  252  ;  Coveney  v,  Tannahill,  1  Hill,  88 ; 
Dwyer  v.  Collins,  16  Jur.  569  ;  7  £xch.  639. 

0  Hurd  V.  Moring,  1  C.  &  P.  372  ;  Johnson  v.  DaTeme,  19  Johns.  184 ;  4  Hawk. 
P.  C.  b.  2,  ch.  46,  §  89. 


(a)  The  mere  fact  of  having  retained 
counsel  is  not  a  privileged  communication 
(Forshaw  v.  Lewis,  1  Jur.  n.  b.  268) ;  nor 
the  fact  that  be  drew  a  deed  for  his  client 
and  the  date  when  he  did  so  (Bundle  v. 
Foster,  3  Tenn.  Ch.  658) ;  or  the  fact  that 
he  has  been  entrusted  with  money  by  his 
client,  and  where  he  deposited  it  (Jeanes 
V.  Fridenburgh,  3  Pa.  L.  J.  R.  199 ;  Wil- 
liams V.  Younff,  46  Iowa,  140) ;  or  the 
manner  in  which  he  obtained  a  pajrar 


which  is  part  of  his  client's  case  (Allen  9. 
Root,  39  Tex.  589).  And  it  is  upon  the 
same  ground  that  counsel  hare  been  held 
not  privileged  from  disclosing  the  fact  of 
a  -payment  made  to  the  client,  and  com- 
municated by  him  to  the  attorney,  for  the 
purpose  of  having  the  application  made, 
the  client  having  deceased,  since  this  is 
not  in  any  sense  a  professional  confidence. 
CUirk  ».  feichaids,  17  N.  Y.  89. 
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upony  whether  by  subpcena  dtices  tecurrij  or  otherwise,  to  produce 
deeds  or  papers  belonging  to  his  client,  who  is  not  a  party  to  the 
suit,  the  court  will  inspect  the  dpcuments^  and  pronounce  upon 
their  admissibility,  according  as  their  production  may  appear  to 
be  prejudicial  or  not.  to  the  client ;  in  like  manner,  as  where  a 
witness  objects  to  the  production  of  his  own  title^eeds.^  (a)  And 
the  same  discretion  will  be  exercised  by  the  courts,  where  the 
documents  called  for  are  in  the  hands  of  solicitors  for  the  assignees 
of  bankrupts ;  ^  (&)  though  it  was  at  one  time  thought  that  their 
production  was  a  matter  of  public  duty.^  So,  if  the  documents 
called  for  are  in  the  hands  of  the  agent  or  steward  of  a  third  per* 
son,  or  even  in  the  hands  of  the  owner  himself,  their  production 
will  not  be  required  where,  in  the  judgment  of  the  court,  it  may 
injuriously  affect  his  title.^  This  extension  of  the  rule,  which 
will  be  more  fully  treated  hereafter,  is  founded  on  a  consideration 
of  the  great  inconvenience  and  mischief  which  may  result  to  indi- 
viduals from  a  compulsory  disclosure  and  collateral  discussion  of 
their  titles,  in  cases  where,  not  being  themselves  parties,  the  whole 
merits  cannot  be  tried. 


1  Cot)cland  v.  Watts,  1  Stark.  95 ;  Amey  v.  TiOng,  9  East,  473 ;  s.  c.  1  Campb. 
U ;  Phil.  &  Am.  on  Evid.  186  ;  1  Phil.  Evid.  176 ;  Reynolds  v,  Rowky,  3  Rob.  (La.) 
201  ;  Travis  v.  January,  Id.  227. 

2  Bateson  v.  Hartsink,  4  Esn.  43 ;  Cohen  v.  Templar,  2  Stark.  260  ;  Laing  v.  Bar- 
clay, 3  Stark.  38 ;  Hawkins  v.  Howard,  Ry.  &  M.  64  ;  Corsen  v,  Dubois,  Holt's  Cas. 
239  ;  Bull  v,  Loveland,  10  Pick.  9,  14  ;  Volant  v.  Soyer,  22  Law  J.  C.  P.  83 ;  16  Eng. 
Law  &  Eq,  426. 

*  Pearson  v.  Fletcher,  5  Esp.  90,  per  Ld.  Ellenborough. 

*  Rex  V,  Hunter,  3  C.  &  P.  591  ;  Pickering  v.  Noyes,  1  B.  &  C.  262  ;  Roberts  v. 
Simpson,  2  Stark.  203 ;  Doe  v,  Thomas,  9  B.  &  C.  288  ;  BuU  v.  Loveland,  10  Pick.  9, 
14.  And  see  Doe  v,  Langdon,  12  Q.  B.  711  ;  13  Jur.  96 ;  Doe  v.  Hertford,  13  Jur. 
632.  H  bronght  an  action  upon  bonds  against  E,  in  which  the  opinion  of  eminent 
counsel  had  b^n  taken  by  the  plaintiff,  upon  a  case  stated.  Afterwards  an  action  was 
brought  by  C  against  £  upon  other  similar  bonds,  and  the  solicitor  of  H  lent  to  the 
solicitor  of  C  the  case  and  opinion  of  counsel  taken  in  the  former  suit,  to  aid  him  in 
the  conduct  of  the  latter.  And  upon  a  bill  filed  by  £  against  C,  for  the  discoveir  and 
production  of  this  document,  it  was  held  to  be  a  privileged  communication.  Enthoven 
V,  Cobb,  16  Jur.  1152 ;  17  Jur.  81 ;  15  Eng.  Uw  k  Eq.  277,  295. 


(a)  In  VoUnt  v.  Soyer,  13  C.  B.  231, 
it  was  held  that  an  attorney  had  no  right 
to  produce  or  to  answer  any  questions 
concerning  the  nature  or  contents  of  a 
deed  or  otner  document  entrusted  to  him 
professionally  by  his  client ;  nor  can  the 
judge  look  at  the  instrument,  with  a  view 
to  determine  whether  the  objection  to 
giving  testimony  in  regard  to  it  be  well 
founded. 

(b)  Where  a  witness  declined  answer- 
ing, on  the  ground  that  "  his  knowledge 
inquired  after  had  been  acquired  by  virtue 


of  his  employment  as  the  solicitor  of  the 
defendant  in  relation  to  such  matters,  and 
from  no  other  source,"  the  court  held, 
Eindersley,  V.  C,  that,  to  be  privileged, 
it  must  be  "a  confidential  communication 
between  him  and  his  client  in  the  charac- 
ter of  his  professional  relation  of  solicitor 
and  client.  It  is  not  necessary  to  show 
that  it  was  secret,  but  it  must  pass  in 
that  relation;  and  it  must  arise  from 
communications  by  the  client  to  the  so- 
licitor, or  solicitor  to  the  client."  Marsh 
V.  Keith,  6  Jar.  N.  8. 1182. 
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§  247.  Communloatioai  to  derorman.  There  ifl  one  other  situar 
tion  in  which  the  exclusion  of  evidence  has  been  strongly  con- 
tended for,  on  the  ground  of  confidence  and  the  general  good, 
namely,  that  of  a  clergyman ;  and  this  chiefly,  if  not  wholly,  in 
reference  to  criminal  conduct  and  proceedings;  that  the  guilty 
conscience  may  with  safety  disburden  itself  by  penitential  con- 
fessions, and  by  spiritual  advice,  instruction,  and  discipline,  seek 
pardon  and  relief.  The  law  of  Papal  Rome  has  adopted  this 
principle  in  its  fullest  extent ;  not  only  excepting  such  confessions 
from  the  general  rules  of  evidence,  as  we  have  already  intimated,^ 
but  punishing  the  priest  who  reveals  them.  It  even  has  gone 
farther ;  for  Mascardus,  after  observing  that,  in  general,  persons 
coming  to  the  knowledge  of  facts,  under  an  oath  of  secrecy,  are 
compellable  to  disclose  them  as  witnesses,  proceeds  to  state  the 
case  of  confessions  to  a  priest  as  not  within  the  operation  of  the 
rule,  on  the  ground  that  the  confession  is  made  not  so  much  to 
the  priest  as  to  the  Deity,  whom  he  represents ;  and  that  there- 
fore the  priest,  when  appearing  as  a  witness  in  his  private  char- 
acter, may  lawfully  swear  that  he  knows  nothing  of  the  subject. 
"  Hoc  tamen  restringe,  non  posse  procedere  in  sacerdote  producto 
in  testem  contra  reum  criminis,  quando  in  confessione  sacramen- 
tali  f uit  aliquid  sibi  dictum,  quia  potest  dicere,  se  nihil  scire  ex  eo ; 
quod  illud,  quod  scit,  scit  ut  Deus,  et  ut  Deus  non  producitur  in 
testem,  sed  ut  homo,  et  tanquam  homo  ignorat  illud  super  quo 
producitur."  ^  In  Scotland,  where  a  prisoner  in  custody  and  pre- 
paring for  his  trial  has  confessed  his  crimes  to  a  clerg}'man,  in 
order  to  obtain  spiritual  advice  and  comfort,  the  clergyman  is  not 
required  to  give  evidence  of  such  confession.  But  even  in  crim- 
inal cases  this  exception  is  not  carried  so  far  as  to  include  com- 
munications made  confidentially  to  clergymen  in  the  ordinary 

^  Supra,  §  229,  n.  By  the  Capitularies  of  the  French  kings,  and  some  other  conti- 
nental codes  of  the  Middle  Ages,  the  clei^  were  not  only  excused,  hut  in  some  cases 
were  utterly  prohihited  from  attending  as  witnesses  in  any  cause.  Clerici  de  judidi 
sui  cognitione  non  cogantur  in  publicum  dicere  testimonium.  Capit  Reg.  Franoorum, 
\\h,  7,  §  118  (A.  D.  827).  Ut  nulla  ad  testimonia  dicendum,  ecclesiastici  ci^uslibet 
pulsetur  persona.  Id.  §  91.  See  Leges  jBarbar.  Antiq.  rol.  iu.  pp.  813,  316.  Leges 
Langobanlicse,  in  the  same  collection,  vol.  i.  pp.  184,  209,  237.  but  from  the  consti- 
tutions of  King  Ethelred,  which  provide  for  the  punishment  of  priests  guilty  of 
peijury,  —  **  Si  presbyter,  aXicvhi  inveniatur  in  falso  testimonio,  vel  in  pequrio,"  —  it 
would  seem  that  the  English  law  of  that  day  did  not  recognize  any  distinction  between 
them  and  the  laity,  in  regard  to  the  oblifi;ation  to  testify  as  witnesses.  See  Leges 
Barbaror.  Antiq.  vol.  iv.  p.  294  ;  Ancient  Laws  and  Inst  of  England,  vol.  i.  p.  347» 
§27. 

8  Ma«card.  De  Probat  vol.  L  Quaest  5,  n.  61 ;  Id.  ConcL  877.  Vid.  et  P.  Farinac. 
Opera,  tit.  8,  Quiest,  78,  n.  78. 
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course  of  their  duty.^  Though  the  law  of  England  encourages 
the  penitent  to  confess  his  sins,  '^  for  the  unburthening  of  his 
conscience,  and  to  receive  spiritual  consolation  and  ease  of  mind," 
yet  the  minister  to  whom  the  confession  is  made  is  merely  excused 
from  presenting  the  offender  to  the  civil  magistracy,  and  enjoined 
not  to  reveal  the  matter  confessed,  '^  under  pain  of  irregularity."  ^ 
In  all  other  respects,  he  is  left  to  the  full  operation  of  the  rules  of 
the  common  law,  by  which  he  is  bound  to  testify  in  such  cases  as 
any  other  person  when  duly  summoned.  In  the  common  law  of 
evidence  there  is  no  distinction  between  clergymen  and  laymen ; 
but  all  confessions,  and  other  matters  not  confided  to  legal  coun- 
sel, must  be  disclosed  when  required  for  the  purposes  of  justice. 
Neither  penitential  confessions,  made  to  the  minister  or  to  mem- 
bers of  the  party's  own  church,  nor  secrets  confided  to  a  Roman 
Catholic  priest  in  the  course  of  confession,  are  regarded  as  privi- 
leged communications.^ 

§  248.  Physioia&s,  oonfldential  olerk%  fta    Neither  is  this  pro- 
tection extended  to  mediccU  persons^^  in  regard  to  information 


1  Tait  on  Evidence,  pp.  886,  887  ;  Alison's  Practice,  p.  686. 

s  Const.  &  Canon,  1  Jac.  I.  Can.  cziii  ;  Gibson's  Codex,  p.  963. 

*  Wilson  o.  Rastall,  4  T.  R.  768 ;  Btitlcr  o.  Moore,  McNally's  Eyid.  268-255 ; 
Anon.,  Skin.  404,  per  Holt,  C.  J. ;  Dn  Barr6  v,  Livette,  Peake's  Gas.  77 ;  Common- 
wealth V.  Drake,  15  liass.  161.  The  contrary  was  held  by  De  Witt  Clinton,  Mayor, 
in  the  Conrt  of  General  Sessions  in  New  York,  June,  1818,  in  People  v.  Phillips,  1 
Southwest.  Law  Joum.  p.  9Q.  By  a  subsequent  statute  of  New  York  (2  Rev.  St.  406, 
§  72),  **  No  minister  of  the  gospel,  or  priest  of  any  denomination  whatsoever,  shall  be 
allowed  to  disclose  any  confessions  made  to  him  in  his  professional  character,  in  the 
course  of  discipline  enjoined  by  the  rules  or  practice  of  such  denomination."  This  is 
held  to  applv  to  those  confessions  (nily  which  are  made  to  the  minuter  or  priest  pro/et- 
rumaHy,  and  in  the  course  ot  discipline  ffnjoined  by  the  Church.  People  v.  Gates,  18 
Wend.  811.  (a)  A  similar  statute  exists  in  Missouri  (Rev.  Stat  1845,  c.  186,  §  19) ; 
and  in  Wisconsin  (Rev.  Stat.  1849,  c  98,  §  75) ;  and  in  Michigan  (Rev.  Stat.  1846, 
c.  102,  §  85) ;  and  in  Iowa  (Code  of  1851,  art.  2398).  (d)  See  also  Broad  v.  Pitt,  8  C. 
&  P.  518,  in  which  case  Best,  C.  J.,  said,  that  he  for  one  would  never  compel  a  clergy- 
man to  disclose  communications  made  to  him  by  a  prisoner ;  but  that,  if  ne  chose  to 
disclose  them,  he  would  receive  them  in  evidence.  Joy  on  Confessions,  &c.,  pp.  49- 
58  ;  Best's  Principles  of  Evidence,  §§  417-419. 

«  Duchess  of  Kingston's  Case,  11  Hargr.  St  Tr.  248  ;  20  Howell's  St  Tr.  648 ;  Rex 
V.  Gibbon^  1  C.  ft  P.  97  ;  Broad  v.  Pitt,  8  C.  &  P.  618,  per  Best,  C.  J.  By  the 
Revised  Statutes  of  New  York  (voF.  ii.  p.  406,  §  78),  (c)  **No  person,  duly  authorized 


(a)  So  in  Indiana  (2  R.  a  1876,  p. 
184) ;  Gillooley  v.  State,  68  Ind.  182. 

(d)  Several  of  the  States  have  similar 
enactments,  for  reference  to  which  see 
Hittell's  CkKie,  California,  §  11881 ;  In- 
diana :  Rev.  Stat  1881,  §§  496-506 ;  Iowa : 
Rev.  0)de  1880^  §  8648  ;  Kansas  :  Ck>mp. 
L.    1879,   §   8851;  MinnesoU :  Statutes 

1878,  p.  792,  §  9 ;  Missouri :  Rev.  Stat 

1879,  vol.  L  p.  690,  §  4017  ;  New  York : 


Rev.  Stat  (7th  ed.)  vol.  iv.  CivU  Code 
Prooed.  §  888;  Ohio:  Rev.  Stat  1880 
(2d  ed.)  §  5241 ;  Wisconsin :  Rev.  SUt 
1878,  §  4074. 

(e)  Civil  Code,  §f  884,  886.     On  the 

gsneral  scope  of  the  statute,  see  People  v, 
tout,  8  Parker,  Cr.  Rep.  670 ;  and  £d. 
ington  V,  Mutual  Life  Insurance  Co.,  67 
N.  Y.  185.  The  statute  has  been  held  not 
to  protect  a  physician  from  disclosing  the 
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which  they  have  acquired  confidentially,  by  attending  4n  their 
professional  characters ;  nor  to  confidential  friendB^  derkt^  hank- 
er%^  or  %teward9^  except  as  to  matters  which  the  employer  himself 
would  not  be  obliged  to  disclose,  such  as  his  title-deeds  and  private 
papers,  in  a  case  in  which  he  is  not  a  party,  (a) 

§  249.  Judges  and  arbitrators.  The  case  of  judgeB  and  arbitrar 
tors  may  be  mentioned,  as  the  second  class  of  privileged  commu- 
nications. In  regard  to  judges  of  courts  of  record,  it  is  considered 
dangerous  to  allow  them  to  be  called  upon  to  state  what  occurred 
before  them  in  court ;  and  on  this  ground,  the  grand  jury  were 
advised  not  to  examine  the  chairman  of  the  Quarter  Sessions,  as 
to  what  a  person  testified  in  a  trial  in  that  court.^     The  case  of 

to  practise  physic  or  surgery,  shall  be  allowed  to  discloee  any  information  which  he 
may  have  acquired  in  attending  any  patient  in  a  professional  chancier,  and  whieh 
information  was  neoesaary  to  enable  him  to  prescribe  for  such  patient  as  a  physician, 
or  to  do  any  act  for  him  as  a  surgeon."  But  though  the  statute  is  thus  express,  yet  it 
seems  the  party  himself  may  waive  the  privilege ;  m  which  case  the  facts  may  be  dis- 
closed. Johnson  v.  Johnson,  14  Wend.  637.  A  consultation,  as  to  the  means  of 
procuring  abortion  in  another,  is  not  privileged  by  this  statute.  Hewitt  r.  Prime,  21 
Wend.  79.  Statutes  to  the  same  effect  have  been  enacted  in  Missouri  (Rev.  Stat.  1845^ 
c.  186,  §  20)  ;  and  in  Wisconsin  (Rev.  Stat.  1849,  c  98,  |  75) ;  and  in  Michigan, 
(Bev.  Stat.  1846,  c.  102,  §  86).  So  in  Iowa  ;  in  which  State  the  privilege  extends  to 
public  officers,  in  cases  where  the  public  interest  would  suffer  by  the  discIosurB.  Code 
of  1851,  arts.  2898,  2895. 

1  4  T.  R.  758,  per  Ld.  Eenyon  ;  Hoffman  v.  Smith,  1  Gaines,  157,  169. 

>  Lee  V,  Birrelf,  8  Campb.  887 ;  Webb  v.  Smith,  1  C.  &  P.  887. 

*  Loyd  V.  Freshfield,  2  C.  &  P.  825. 

«  Yaillant  v.  Dodemead,  2  Atk.  524 ;  4  T.  B.  756,  per  Buller,  J. ;  S.  of  Fahnonth 
V,  Moes,  11  Price,  455. 

ft  Reg.  V.  Gazard,  8  C.  &  P.  595,  per  Patteson,  J. ;  People  v.  Miller,  2  Parker,  C. 
R.  197.  (6) 

symptoms   of  his   patient,   when   those  sota :  Statutes,  1878,  p.  792,  §  9 ;  Mis- 

isymptoms  were  material  to  the  trial  of  a  souri  :   Rev.  Stat  1879,  voL  i   p.   690, 

third  person  indicted  for  the  murder  of  §  4017  ;  New  York  :  Rev.  Stat.  (7th  ed.) 

the  patient     Pierson  v.  People,  18  Hun,  vol.  iv.  Civil  Code  Proced.  §  884 ;  Ohio: 

289.  Rev.  Stat  1880  (2d  ed.)  §  5241  ;  Wiscon- 

Nor  to  protect  any  facts  which  were  sin,  Rev.  Stat  1878,  §  4075. 
equally  open  to  the  observation  of  any  (a)  The  protection   of   this  rule  has 

person,  and  which  the  physician  did  not  sometimes  been  claimed  for  telegraphic 

learn  by  virtue  of  his  employment  as  phy-  despatches,    but    the    courts    have   not 

sician.     Staunton  v,  Parker,  19  Hun,  55.  3rielded  to  the  claim.    The  anidogy  of  a 

But  cf.  £dington  v.  Mutual  Life  Lisu-  telegraphic  messace  to  a  letter  passing 

ranee  Co.,  supra.   The  information  must  be  through  the  mails  has  been  ui^ged,  but  the 

such  as  is  necessary  to  enable  the  doctor  exemption  of  such  letters  depends  on  a 

to  prescribe  for  the  patient.     Campau  v.  special  act  of  Congress,  and  until  such  an 

North,  89  Mich.  606.  act  is  applied  to  telegraphic  messages,  it  is 

That  this  privilege  may  be  waived,  see  the  rule  of  law  that  the  message  is  not 

Staunton  v.  Parker,  19  Hun  (N.  Y.),  55;  protected,  and  the  operator  may  be  called 

Grand  Rapids,  &c.  R.  R.  Co.  v.  Martin,  to  prove  it.    State  v,  Litchfield,  58  Me. 

41  Mich.  667;  Scripps  v.  Foster,  Id.  742;  267  ;  National  Bank  «.  National  Bank, 

N.  Y.  Civil  Code,  §  836.  7  W.  Va.  544. 

Similar  enactments  exist  in  Califor-  As  to  what  is  the  ofiffifuU  of  a  tele- 

nia  :  Hitteirs  Code,  §  11881  ;  Indiana  :  graphic  message,  see  aitto,  §  101. 
Rev.  Stat    1881,   §    496-506  ;   Kansas  :  (b)  A  jud^  is  competent  to  testify  to 

Comp.    Laws,    1879,    §    8851 ;    Minne-  sncn  matters.    Reg.  v.  Gazard,  8  C.  fc  P. 
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arbitrators  is  goyemed  by  the  same  general  policy ;  and  neither 
the  courts  of  law  nor  of  equity  will  disturb  decisions  deliberately 
made  by  arbitrators,  by  requiring  them  to  disclose  the  grounds  of 
their  award,  unless  under  very  cogent  circumstances,  such  as  upon 
an  allegation  of  fraud;  for,  ^^ Interest  reipublicsd  ut  sit  finis 
litium."  H«)       ' 

§  250.  Stote  secrets.  We  now  proceed  to  the  third  cla$8  of  cases, 
in  which  evidence  is  excluded  from  motives  of  public  policy, 
namely,  secrets  of  state  j  or  things,  the  disclosure  of  which  would 
be  prejudicial  to  the  public  interest.  These  matters  are  either 
those  which  concern  the  administration  of  penal  justice,  or  those 
which  concern  the  administration  of  government ;  but  the  princi- 
ple of  public  safety  is  in  both  cases  the  same,  and  the  rule  of  ex- 
clusion is  applied  no  further  than  the  attainment  of  that  object 
requires,  (i)  Thus,  in  criminal  trials,  the  names  of  persons  em- 
ployed in  t^e  discovery  of  the  crime  are  not  permitted  to  be  dis- 
closed, any  farther  than  is  essential  to  a  fair  trial  of  the  question 
of  the  prisoner's  innocence  or  guilt.*  "  It  is  perfectly  right,"  said 
Lord  Chief  Justice  Eyre,^  ^^  that  all  opportunities  should  be  given 

1  Story,  Eq.  PI.  458,  n.  (1) ;  Anon.,  8  Atk.  644 ;  2  Story,  Eq.  Jurisp.  680  ;  John- 
son V.  Durant,  4  C.  ft  P.  827  ;  EUIb  v.  Saltao,  Id.  n.  (a) ;  HabersUon  v,  Troby,  3 
Esp.  88. 

*  Rex  V.  Hardy,  24  Howell's  St.  Tr.  753.  The  mle  has  been  recently  settled,  that^ 
in  a  public  prosecution,  no  question  can  be  put  which  tends  to  reveal  who  was  the 
secret  informer  of  the  goTemment ;  even  though  the  question  be  addressed  to  a  witness 
in  order  to  ascertain  wnether  he  was  not  himself  the  informer.  Att.«Qen.  v.  Briant^ 
15  Law  Joum.  n.  8.  Exch.  265 ;  5  Law  Mag.  M.  s.  888. 

s  In  Bex  V.  Hardy,  24  Howell's  St.  Tr.  808. 

595;  Huff  V.  Bennett,  4  Sandf.  (N.  Y.)  had  reoeived  information  in  consequence 

120;  Schall  V.  Miller,  5Whart.  (Pa.)  156;  of  which  he  found  the  poison  in  a  place 

1  Whart  Evid.  f  600.     In  Ex  parte  Gille-  used  by  the  defendant.    Gray,  J.,  says, 

brand,  L.  R.  10  Ch.  52,  the  county  court  thia  case,   if  maintained  at  all,  must  be 

judges'  notes  of  the  eridence  were  used  as  upon  the  ground  that  the  witness  had 

evidience,  when  they  were  verified,  and  already  been  examined  by  the  government 

were  held  to  exclude  other  evidence  as  to  as  to  part  of  the  conversation  wtween  him 

what  evidence  was  given  at  the  trial.  and  the  informer,  and  might  therefore,  for 

(a)  See  post,  vol.  ii.  §  78,  and  notes.  the  protection  of  the  defendant  against  any 

{b)  Gray,  J.,  in  Worthington  v,  Scrib-  unjust  inference  which  might   be  drawn 

ner,  109   Mass.   487,   says :    **  Courts  of  from  the  result  of  such  examination,  be 

Justice,  therefore,  will  not  compel  or  allow  required  to  state  the  whole  of  that  conver- 

the  discovery  of  such  information  either  sation.    Mr.  Stephen  (Digest  of  Evld.  art 

hf  the  subordinate  officer  to  whom  it  is  118)  explains  the  effect  of  that  case  to  be 

given,  by  the  informer  himself,  or  by  any  only  that  the  Judge,  in  ordinary  criminal 

other  person,  without  the  permission  of  prosecutions,  will  decide  whether  the  per- 

the  government."     This  case  contains  a  mission  of  any  such  question  would  or 

full  review  of  the  leading  authorities  on  would  not,  nnder  the  circumstances  of  the 

this  subject,   and  criticises  the  case  of  particular  case,  be  ix^urious  to  the  admin- 

Regina  v,   Richardson,  8  F.  ft  F.  698,  istratiou  of  justice.     Cf.  on  this  pointy 

where  a  policeman  was  compelled  to  an-  Oliver  v.  Pate,  48  Ind.  182. 
•wer,  on  cross-examination,  from  whom  he 


820  LAW  OF  EVIDENCE.  [PABT  n. 

to  discuss  the  truth  of  the  evidence  given  against  a  prisoner ;  but 
there  is  a  rule  which  has  universally  obtained,  on  account  of  its 
importance  to  the  public  for  the  detection  of  crimes,  that  those 
persons  who  are  the  channel  bj  means  of  which  tliat  detection  is 
made  should  not  be  unnecessarily  disclosed."  Accordingly,  where 
a  witness,  possessed  of  such  knowledge,  testified  that  he  related  it 
to  a  friend,  not  in  office,  who  advised  him  to  communicate  it  to  an- 
other quarter,  a  majority  of  the  learned  judges  held  that  the  wit- 
ness was  not  to  be  asked  the  name  of  that  friend ;  and  they  all 
were  of  opinion  that  all  those  questions  which  tend  to  the  discov- 
ery of  the  channels  by  which  the  disclosure  was  made  to  the  ofii- 
cers  of  justice,  were,  upon  the  general  principle  of  the  convenience 
of  public  justice,  to  be  suppressed ;  that  all  persons  in  that  situa- 
tion were  protected  from  the  discovery ;  and  that,  if  it  was  ob- 
jected to,  it  was  no  more  competent  for  the  defendant  to  ask  the 
witness  who  the  person  was  that  advised  him  to  make  a  disclosure, 
than  to  ask  who  the  person  was  to  whom  he  made  the  disclosure 
in  consequence  of  that  advice,  or  to  ask  any  other  question  re- 
specting the  channel  of  communication,  or  all  that  was  done  under 
it.^  Hence  it  appears  that  a  witness,  who  has  been  employed  to 
collect  information  for  the  use  of  government,  or  for  the  purposes 
of  the  police,  will  not  be  permitted  to  disclose  the  name  of  his 
employer,  or  the  nature  of  the  connection  between  them,  or  the 
name  of  any  person  who  was  the  channel  of  communication  with 
the  government  or  its  officers,  nor  whether  the  information  has 
actually  reached  the  government.  But  he  may  be  asked  whether 
the  person  to  whom  the  information  was  communicated  was  a 
magistrate  or  not.^ 

§  251.  Communioatloiis  between  State  offloiali.  On  a  like  princi« 
pie  of  public  policy,  the  official  transactions  between  the  Kead%  of 
the  departments  of  state  and  their  subordinate  officers  Bxe  in  general 
treated  as  privileged  communications.  Thus,  communications  be- 
tween a  provincial  governor  and  his  attorney-general,  on  the  state 
of  the  colony,  or  the  conduct  of  its  officers  ;  ^  (a)  or  between  such 

1  Rex  V.  Hardy,  24  Howeirs  St  Tr.  808-815,  per  Ld.  C.  J.  Eyre  ;  Id.  815-820. 

«  1  PhiL  Evid.  180,  181  ;  Rex  r.  Watson,  2  Stark.  186  ;  82  Howeirs  St  Tr.  101 ; 
United  States  v,  Moses,  4  Wash.  C.  C.  726  ;  Home  v.  Lord  F.  C.  Bentinck,  2  Brod.  * 
Binff.  130,  162,  per  Dallas,  C.  J. 

■  Wyatt  V,  Gore,  Holt's  N.  P,  Cas.  299. 

(a)  So,  a  commnnication  between  a  attorney-general,  respecting  the  conduct 
United  States  district  attorney  and  the    of  cases  in  the  scope  of  their  duties.  United 
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goYemor  and  a  military  officer  under  his  authority ;  ^  the  report  of 
a  military  commisBion  of  inquiry,  made  to  the  commander-in-chief ;  ^ 
and  the  correspondence  between  an  agent  of  the  government  and 
a  Secretary  of  State,^  —  are  confidential  and  priyileged  matters, 
which  the  interests  of  the  State  will  not  permit  to  be  disclosed. 
The  President  of  the  United  States,  and  the  goyemors  of  the 
several  States,  are  not  bound  to  produce  papers  or  disclose  infor- 
mation communicated  to  them,  when,  in  their  own  judgment,  the 
disclosure  would,  on  public  considerations,  be  inexpedient.^  And 
where  the  law  is  restrained  by  public  policy  from  enforcing  the 
production  of  papers,  the  like  necessity  restrains  it  from  doing 
what  would  be  the  same  thing  in  effect ;  namely,  receiving  second- 
ary evidence  of  their  contents.^  But  communications,  though 
made  to  official  persons,  are  not  privileged  where  they  are  not 
made  in  the  discharge  of  any  public  duty ;  such,  for  example,  as 
a  letter  by  a  private  individual  to  the  chief  secretary  of  the  post- 
master-general, complaining  of  the  conduct  of  the  guard  of  the 
mail  towards  a  passenger.^ 

§  252.  ProoeedingB  of  grand  Juroxa.  For  the  same  reason  of 
public  policy,  in  the  furtherance  of  justice,  the  proceedings  of 
grand  jurors  are  regarded  as  privileged  communications.    It  is 

Cooke  V,  Maxwell,  2  Stark.  188. 
S  Home  V.  Lord  F.  C.  Beutinck,  2  Brod.  &  Bing.  130. 

*  Anderson  v,  Hamilton,  2  Brod.  &  Bing.  156,  n. ;  2  Stark.  185,  per  Lord  Ellen- 
borough,  cited  by  the  Attorney-General ;  Marbory  v,  Madison,  1  Cranoh,  144. 

*  1  Burr's  Trial,  pp.  186, 187,  per  Marshall,  C.  J. ;  Gray  v.  Pentland,  2  S.  fc  R.  28. 

*  Gray  v.  Pentland^  2  S.  &  R.  23,  31,  82,  per  Tikrhman,  C.  J.,  cited  and  appioyed 
in  Voter  v.  Sanno,  6  Watts,  166,  per  Gibson,  C.  J.  In  Law  v.  Scott,  6  Har.  &  «f.  488, 
it  seems  to  have  been  held,  that  a  senator  of  the  United  States  may  be  examined,  as  to 
what  transpired  in  a  secret  executiye  session,  if  the  Senate  has  refused,  on  the  party's 
application,  to  remoye  the  injunction  of  secrecy.  8ed  qtuere,  for  if  so,  the  object  of  the 
rule,  in  the  preseryation  of  State  secrets,  may  generally  be  defeated.  And  see  Plunkett 
V,  Ck>bbett,  29  HoweU's  St  Tr.  71,  72 ;  8.  o.  6  £sp.  186,  where  Lord  EUenborough 
held,  that  though  one  member  of  Parliament  may  be  asked  as  to  the  fact  that  another 
member  took  part  in  a  debate,  yet  he  was  not  bound  to  relate  anything  which  had 
been  deliyered  by  such  a  speaker  as  a  member  of  Parliament.  But  it  is  to  be  obseryed, 
that  this  was  placed  by  Lord  EUenborough  on  the  ground  of  personal  privilege  in  the 
member ;  whereas  the  transactions  of  a  session,  after  strangers  are  excluded,  are  placed 
under  an  injunction  of  secrecy  for  reasons  of  State. 

*  Bkke  V.  Pilfold,  1  M.  &  Rob.  198. 

States  V.  Six  Lots  of  Ground,  1  Woods,  0.  the  head  of  the  department  will  judge  of 

C.  284.    In  England,  no  member  of  the  the  propriety  of  withholding  State  secrets 

Lords  or  Commons,  or  officer  of  either  in  the  first  instance ;  and  unless  such  offi- 

house,  can  be  compelled  to  disclose  what  cer  refers  the  question  to  the  court,  it  will 

takes  place  there.     Plunkett  v.  Cobbett,  not  enforce  the  disclosure  of  such  secrets 

29  How.  St.  Tr.  71 ;  Chubb  v,  Salomons,  without  yery  conclusiye  evidence  that  it 

8  C.  &  K.  75.    In  a  somewhat  recent  case  may  be  done  without  prejudice  to  the  pub- 

(Beatson  v,  Skene,  5  H.  &  N.  888}  it  is  said  lie  seryice. 
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the  policy  of  the  law,  that  the  preliminary  inquiry,  as  to  the  guilt 
or  innocence  of  a  party  accused,  should  be  secretly  conducted ; 
and  in  furtherance  of  this  object  every  grand  juror  is  sworn  to 
secrecy.  One  reason  may  be,  to  prevent  the  escape  of  the  party 
should  he  know  that  proceedings  were  in  train  against  him ; 
another  may  be,  to  secure  freedom  of  deliberation  and  opinion 
among  the  grand  jurors,  which  would  be  impaired  if  the  part 
taken  by  each  might  be  made  known  to  the  accused.  A  third 
reason  may  be,  to  prevent  the  testimony  produced  before  *them 
from  being  contradicted  at  the  trial  of  the  indictment,  by  subor- 
nation of  perjury  on  the  part  of  the  accused.  The  rule  includes 
not  only  the  grand  jurors  themselves,  but  their  clerk,^  if  they 
have  one,  and  the  prosecuting  officer,  if  he  is  present  at  their  de- 
liberations ;  ^  all  these  being  equally  concerned  in  the  adminis- 
tration of  the  same  portion  of  penal  law.  They  are  not  permitted 
to  disclose  who  agreed  to  find  the  bill  of  indictment,  or  who  did 
not  agree ;  nor  to  detail  the  evidence  on  which  the  accusation 
was  founded.*  (a)  But  they  may  be  compelled  to  state  whether  a 
particular  person  testified  as  a  witness  before  the  grand  jury ;  ^ 
though  it  seems  they  cannot  be  asked  if  his  testimony  there 
agreed  with  what  he  testified  upon  the  trial  of  the  indictment^ 

1  12  Yin  Abr.  88,  tit.  Evid.  B,  a,  pi.  5  ;  Trials  per  Pais,  815. 

>  Commonwealth  v.  Tilden,  cited  in  2  Stark.  Evid.  282,  n.  (1),  by  Metcalf ; 
McLellan  v.  Richardson,  1  Shepl.  82.  But  on  the  trial  of  an  indictment  for  perjury, 
committed  in  giving  evidence  before  the  grand  jury,  it  has  been  held,  that  another 
person,  who  was  present  as  a  witness  in  the  same  matter,  at  the  same  time,  is  com- 
petent to  testify  to  what  the  prisoner  said  before  the  grand  jury ;  and  that  a  police- 
officer  in  waiting  was  competent  for  the  same  purpose  ;  neither  of  these  being  sworn  to 
secrecy.     R^.  v.  Hughes,  1  Car.  &  Kir.  519. 

»  Sykes  v,  Dunbar,  2  Selw.  N.  P.  816,  [1059] ;  Huidekoper  v.  Cotton,  8  Watts,  66; 
McLellan  v.  Richardson,  1  ShenL  82  ;  Low's  Case,  4  GreenL  489,  446,  453 ;  Burr's 
Trial  [Anon.],  Evidence  for  Deft.  p.  2. 

*  Sykes  v.  Dunbar,  2  Selw.  N.  F.  815,  [1059] ;  Huidekoper  v.  Cotton,  8  Watts,  66; 
Freeman  v.  Arkell,  1  C.  &  P.  185,  187,  n.  e. 

»  12  Vin.  Abr.  20,  tit.  Evidence,  H  j  Imlay  t>.  Rocers,  2  Halst.  847.  The  rule  in  the 
text  is  applicable  only  to  civil  actions.  In  the  case  last  cited,  which  was  trespass,  the 
question  arose  on  a  motion  for  a  new  trial,  for  the  rejection  of  the  grand  juror,  who 
was  offered  in  order  to  discredit  a  witness ;  and  the  court  being  equally  divided,  the 
motion  did  not  prevail.  Probably  such  also  was  the  natnre  of  tne  case  in  Clayt.  84, 
pi.  140,  cited  by  Viner.  But  where  a  witness  before  the  grand  jury  has  committed 
peijnry  in  his  testimony,  either  before  them  or  at  the  trial,  the  reasons  mentioned^  in 
the  text  for  excluding  the  testimony  of  grand  jurors  do  not  {>revent  them  from  being 
called  as  witnesses  after  the  first  indictment  has  been  tried,  in  order  to  establish  the 

(a)  The  competency  of  a  grand  juror  States.    Com.  v.  Mead,  12  Gray  (Mass.), 

to  testify  as  to  what  any  witness  said  before  166  ;  Jones  v.  Tnrpin,  6  Heisk.  (Tenn.) 

the  grand  jury,  though  doubtful  in  Eng-  181 ;  State  v.  Wood,  63  N.  H.  484 ;  Shat- 

land  (Stephen,  Dig,  £vid.  art  114),  seems  tuck  v.  State,  11  Ind.  473  ;  Bordick  «l 

to  be  established  in  some  of  the  United  Hunt,  48  Id.  881. 
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Grand  jurors  may  also  be  asked,  whether  twelve  of  their  number 
actually  concurred  in  the  finding  of  a  bill,  the  certificate  of  the 
foreman  not  being  conclusive  evidence  of  that  fact.^ 

§  252  a.  Proooedlngi  of  travene  jturon.  On  similar  grounds  of 
public  policy,  and  for  the  protection  of  parties  against  fraud,  the 
law  excludes  the  testimony  of  traverse  jurors^  when  offered  to 
prove  misbehavior  in  the  jury  in  regard  to  the  verdict.  Formerly, 
indeed,  the  afiidavits  of  jurors  have  been  admitted  in  support  of 
motions  to  set  aside  verdicts  by  reason  of  misconduct ;  but  that 
practice  was  broken  in  upon  by  Lord  Mansfield,  and  the  settled 
course  now  is  to  reject  them,  because  of  the  mischiefs  which  may 
result  if  the  verdict  is  thus  placed  in  the  power  of  a  single  jury- 
man.' (a) 

§  258.  Commtmioatioiis  offuwiTe  to  publto  morals.  There  is  a 
fourth  species  of  evidence  which  is  excluded,  namely,  that  which 
is  indecent^  or  offensive  to  public  morals,  or  ingurious  to  the  feeU 
ings  or  interests  of  third  persons^  the  parties  themselves  having  no 
interest  in  the  matter,  except  what  they  have  impertinently  and 
voluntarily  created.  The  mere  indecency  of  disclosures  does  not, 
in  general,  suflSce  to  exclude  them  where  the  evidence  is  necessary 
for  the  purposes  of  civil  or  criminal  justice ;  as,  in  an  indictment 
for  a  rape ;  or  in  a  question  upon  the  sex  of  one  claiming  an  es- 
tate entailed,  as  heir  male  or  female ;  or  upon  the  legitimacy  of 
one  claiming  as  lawful  heir ;  or  in  an  action  by  the  husband  for 
criminal  conversation  with  the  wife.    In  these  and  similar  cases 

gailt  of  the  peijared  party.  See  4  BL  Ooniin.  126,  n.  5,  by  Cbristian ;  1  Chitty's 
Crim.  Law,  p.  817  ;  Sir  J.  Fenwick's  Oaae,  18  Howell's  St.  Tr.  610,  611  ;  5  St  Tr. 
72 ;  Wharton's  Am.  Crim.  Law,  p.  180.  By  the  Bevised  Statutes  of  New  York, 
Yol.  ii.  p.  724,  §  81,  the  question  may  be  asked,  even  in  civil  cases. 

1  4  Hawk.  P.  C.  b.  2,  c.  25,  §  15  ;  McLellan  v.  Richardson,  1  ShepL  82 ;  Low's 
Case,  4  Greenl.  489  ;  Commonweslth  v.  Smith,  9  Mass.  107. 

*  Vaise  «.  Delaval,  1  T.  R.  11 ;  Jackson  v.  Williamson,  2  T.  R.  281 ;  Owen  v. 
Warburton,  1  N.  R.  826  ;  Little  v.  Larrabee,  2  Greenl.  87.  41,  n.,  where  the  cases  are 
collected.  State  v.  Freeman,  6  Oonn.  848  ;  Meade  v.  Smith,  16  Conn.  846  ;  Straker  v. 
Graham,  4  M.  ft  W.  721. 

(a)  Woodward  v.  Learitt,  107  Mass.  ing  their  official  dn^.  Cf.  Tucker  v. 
453.  Perhaps  the  best  statement  of  the  South  Kingston,  6  R.  I.  65S  ;  Bridge* 
rule  is  that  given  in  HeflW>n  v.  Gallupe,  water  v.  Plymouth,  97  Mass.  882  ;  Bos- 
66  Me.  668,  that  the  testimony  of  a  juror  ton,  Ac^  R.  R.  Corp.  v.  Dana,  1  Gray,  88, 
is  admissible  to  facts  touchiuff  his  own  106 ;  Folsom  «.  Manchester,  11  Oush.  884, 
conduct  or  acts  when  separated  ftom  his  887.  The  testimony  of  Jurors  seems  to  be 
fellows,  or  the  acts  or  declarations  of  other  admitted  even  on  the  subject  of  the  pro- 
persons  with  or  to  him,  but  inadmissible  ceedings  in  the  jury  room,  in  New  York, 
to  what  transpired  in  the  deliberations  of  Dana  «.  Tucker,  4  Johns.  487:  and  in 
the  jury  acting  ss  an  organized  body  pre-  New  Hampshire.  Tenney  «.  fi^ans,  18 
■idad  over  by  their  foreman  and  perform-  N.  H.  462  ;  State  ».  Ayer,  28  N.  H.  801. 
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the  evidence  is  necessary,  either  for  the  proof  and  punishment  of 
crime,  or  for  the  vindication  of  rights  existing  before,  or  indepen- 
dent of,  the  fact  sought  to  be  disclosed.  But  where  the  parties 
have  voluntarily  and  impertinently  interested  themselves  in  a 
question  tending  to  violate  the  peace  of  society  by  exhibiting  an 
innocent  third  person  to  the  world  in  a  ridiculous  or  contemptible 
light,  or  to  disturb  his  own  peace  and  comfort,  or  to  offend  public 
decency  by  the  disclosures  which  its  decision  may  require,  the 
evidence  will  not  be  received.  Of  this  sort  are  wagers  or  con- 
tracts respecting  the  sex  of  a  third  person,^  or  upon  the  question 
whether  an  unmarried  woman  has  had  a  child.^  In  this  place 
may  also  be  mentioned  the  declarations  of  the  husband  or  wife 
that  they  have  had  no  connection,  though  living  together  and 
that  therefore  the  offspring  is  spurious;  which,  on  the  same 
general  ground  of  decency,  morality,  and  policy,  are  uniformly 
excluded.' 

§  254.  Oommimloations  between  husband  and  wife.  CammunieO' 
tions  between  husband  and  mfe  belong  also  to  the  class  of  privileged 
conmiunications,  and  are  therefore  protected  independently  of  the 
ground  of  interest  and  identity,  which  precludes  the  parties  from 
testif3ring  for  or  against  each  other,  (a)    The  happiness  of  the 

^  Da  Costa  v.  Jonea,  Cowp.  729. 

'  Ditchbum  v.  Ooldsmith,  4  CampK  152.  If  the  sulgect  of  the  action  is  ftiToIooa, 
or  the  question  impertinent,  and  this  is  apparent  on  the  record,  the  court  will  not  pro- 
ceed at  all  in  the  trial.  Brown  v,  Leeson,  2  H.  BL  48 ;  Henkin  v,  Geras,  2  Ounpb. 
408. 

*  Goodright  v.  Moss,  Cowp.  594,  said,  per  Lord  Mansfield,  to  have  been  solemnly 
decided  at  the  Delegates.  Cope  v.  Cope,  1  M.  &  Rob.  269,  per  Alderson,  J. ;  Rex  v. 
Rook,  1  WUs.  840 ;  Rex  v,  Luffe,  8  East*  198,  202,  208 ;  Rex  v.  Kea,  11  East,  182  ; 
Commonwealth  v.  Shepherd,  6  Binn.  288. 

(a)  The  privilege  of  husband  and  wife  most  States,  however,  husband  and  wife 

as  to  communications  has  been  very  gener-  are  inetmpetent  to  testify  as  to  such  eom- 

ally  included  in  the  statutes  on  the  subject  munications.    See  §  841,  note  (a) ;  Bald- 

of  competency  of  witnesses.  Seepostf  §  841,  win  v.   Parker,  99  Mass.  79  ;  tfacobs  v. 

note  (a).  And  such  enactments  have  gener-  Hosier,   118  Id.   157;   Brown  v.  Wood, 

ally  preserved  the  common  law  intact  121  Id.  187. 

In  some  cases,  however,  the  wording  of         As  the  privile^  attaches  to  the  com- 

the   statute   has    given   rise   to    sb^t  mnnication,  it  is  held  that  if  it  has  been 

chanffes  in  the  rule.  repeated  by  either  husband  or  wife  to  a 

The  English  statute  provides  that  no  third  person  it  cannot  be  proved  by  put- 
husband  or  wife  shall  be  compellahU  to  tins  that  person  on  the  stand  to  testify  to 
disclose  anv  communication  made  to  him  it  Brown  v.  Wood,  121  Mass.  187.  Yet  if  a 
or  her  hj  the  other,  during  marriage.  16  third  ^iison  has  owrheard  the  conversation 
&  17  Vict,  c  88,  §  8.  The  New  York  while  it  is  going  on,  he  may  testify  to  it 
stetute  is  similar.  Statute  of  1867,  c.  887,  Com.  v.  OnfBn,  110  Mass.  181 ;  State  v. 
I  8.  A  voluntary  statement  is,  therefore.  Carter,  85  Vt  878.  And  also,  that  the 
receivable  under  such  statute.  South*  communication,  if  it  is  in  writing,  is  not 
wick  V.  Soathwiokf  2  Sweeny,  284.    In  priviloged*  if  the  writing  gets  into  the 
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married  state  requires  that  there  should  be  the  most  unlimited  con- 
fidence between  husband  and  wife ;  and  this  confidence  the  law 
secures  by  providing  that  it  shall  be  kept  forever  inviolable ;  that 
nothing  shall  be  extracted  from  the  bosom  of  the  wife  which  was 
confided  there  by  the  husband.  Therefore,  after  the  parties  are 
separated,  whether  it  be  by  divorce  or  by  the  death  of  the  husband, 
the  wife  is  still  precluded  from  disclosing  any  conversations  with 
him,  though  she  may  be  admitted  to  testify  to  facts  which  came 
to  her  knowledge  by  means  equally  accessible  to  any  person  not 
standing  in  that  relation.^  Their  general  incompetency  to  testify 
for  or  against  each  other  will  be  considered  hereafter  in  its  more 
appropriate  place. 

§  254  a*  Evidence  admlMible,  thonsh  Ulegally  obtained.  It  may 
be  mentioned  in  this  place,  that  though  papers  and  other  subjects 
of  evidence  may  have  been  Ulegally  taken  from  the  possession  of 
the  party  against  whom  they  are  offered,  or  otherwise  unlawfully 
obtained,  this  is  no  valid  objection  to  their  admissibility  if  they 

1  Monroe  v.  Twistleton,  Peake's  Evid.  App.  Izxxii.,  as  ezplamed  by  Lord  Ellen- 
borough,  in  Aveson  v.  Lord  Kinnaird,  6  East,  192,  198  ;  Doker  v.  Hasier,  Ry.  &  M. 
198  ;  Steiu  v.  Bowman,  18  Peters,  209,  223 ;  Coffin  v.  Jones,  18  Pick.  441,  445  ; 
Fidgell  V.  Bennett,  7  Vt.  586  ;  Williams  v,  Baldwin,  Id.  508,  506,  per  Rovce,  J.  In 
BeveridjTO  v,  Minter,  1  C.  &  P.  864,  where  the  widow  was  permitted  by  Abbott,  C.  J., 
to  testify  to  certain  admissions  of  her  deceased  husband,  relative  to  the  money  in 
question,  iJiis  point  was  not  considered,  the  objection  being  placed  wholly  on  the 
ground  of  her  interest  in  the  estate.  See  also  2  Kent,  Comm.  180  ;  2  Stark.  Evid.  899 ; 
Robin  V.  King,  2  Leigh,  142,  144. 

hands  of  third  parties.    State  «•  Buffing*  Vict  c.  88,  §  8.  And  so  in  Rhode  Island, 

ton,  20  Kan.  599.  Gen.  Stat.  c.  208,  §86  ;  California  C.  C.  P. 

The  stetutes  of  some  States  include  §  1881  ;  Kansas  Civil  Code,  §  828  ;  Ohio  : 

only  privaU  convencUiont  in  the  privilege.  67    Ohio  L.  118 ;    Illinois,   Sess.   Laws, 

This  term  naturally  means  conversations  1867,  184,  §  5.     And  for  mora  extended 

between  the  husbuid  and  wife  when  alone,  reference,  see  post^  §  841,  pote  (a).     (Jn- 

but  it  has  been  held  to  include  the  con-  der  such  a  statute,  communications  be- 

yersation  between  husband  and  wife  when  tween  husband  and  wife  aro  privileged, 

in  the  presence  of  their  ;^oung  children,  though  they  are  made  in  the  presence  of 

who  took  no  part  in  nor  paid  any  attention  third  persons.      Campbell  v,   Chace,   12 

to  the  conversation  (Jacobs  v.  Hesler,  uH  R.    I.    888 ;    Estate   of   Low,    Myrick's 

supra)  ;  but  not  when  a  third  person  is  Probate,  148  ;  Bird  v,  Hueston,  10  Ohio 

vnresent.    Fay  v.  Guynon,  181  Mass.  81.  St    418  ;  Westerman  v,  Westerman,   25 

The  conversation  need  not  be  confidential  Ohio  St.  500. 

in  ite  nature.    Deztor  v.  Booth,  2  Allen         But  communications  made  by  the  hns- 

(Mass.),  559  ;   Raynes   v,   Bennett,   114  band  or  wife  to  a  third  person  in  the  pres- 

Mass.  425.  ence  of  the  other,  ate  not  so  privileged. 

In  other  States,  the  statute  onlypro-  Higbee  v.  McMillen,  18  Kan.  188  ;  Gnffin 

tecte  eoT^fiderUicU  communications.     Wood  «.  Smith,  Adm'r,  45  Ind.  866. 
V,  Chetwood,  27  K.  J.  Eq.  811.  In  some  States  no  statute  at  all  eziste 

The  statute  of  ot^er  States  covers  all  on  this  subject,  and  the  common-law  rule 

communications  made  by  either  husband  then  ffovems.    White  v.  Perry,  14  W. 

or  wife  to  the    other  during  the   mar-  Ya.  66. 
riage.  This  is  the  English  statute,  16  k  17 
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are  pertinent  to  the  issue.  The  court  will  not  take  notice  how 
they  were  obtained,  whether  lawfully  or  unlawfully,  nor  will  it 
form  an  issue  to  determine  that  question.^ 

1  Commonwealth  v.  Dana,  2  Met  829,  887 ;  Legatt  v.  Tolleirejr,  14  East,  802 ; 
Jordan  «.  Lewis,  Id.  806,  tu 
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CHAPTER  XIV. 

OF  THE    NUMBER    OF  WITNESSES,  AND    THE    NATURE    AND    QUANTITT 
OF  PROOF  REQUIRED  IN  PARTICULAR  CASES. 

§  255.  Nnmbar  of  witnesses  in  treason.  Under  this  head  it  is 
not  proposed  to  go  into  an  extended  consideration  of  the  statutes 
of  treason,  or  of  frauds,  but  only  to  mention  briefly  some  instan- 
ces in  which  those  statutes,  and  some  other  rules  of  law,  have 
regulated  particular  cases,  taking  them  out  of  the  operation  of  the 
general  principles  by  which  they  would  otherwise  be  governed. 
Thus,  in  regard  to  treasons^  though  by  the  common  law  the  crime 
was  sufiiciently  proved  by  one  credible  witness,^  yet,  considering 
the  great  weight  of  the  oath  or  duty  of  allegiance  against  the 
probability  of  the  fact  of  treason,^  it  lias  been  deemed  expedient 
to  provide  ^  that  no  person  shall  be  indicted  or  convicted  of  high 
treason  but  upon  the  oaths  and  testimony  of  two  witnesses  to  the 
same  overt  act,  or  to  separate  overt  acts  of  the  same  treason,  un- 
less upon  his  voluntary  confession  in  open  court.  We  have  already 
seen  that  a  voluntary  confession  out  of  court,  if  proved  by  two 

1  Foster's  Disc.  p.  288  ;  Woodbeck  v.  Keller,  6  Cowen,  120 ;  McNally's  EvicL  81. 

'  This  is  conceived  to  be  the  true  foundation  on  which  the  rule  has,  in  modem 
times,  been  enacted.  The  manner  of  its  first  introduction  into  the  statutes  was  thus 
stated  by  the  Lord  Chancellor,  in  Lord  Stafford's  Case,  T.  Raym.  408  :  "  Upon  this 
occasion,  my  Lord  ChanceUor,  in  the  Lords  House,  was  pleased  to  communicate  a 
notion  concerning  the  reason  of  two  witnesses  in  treason,  wnich  he  said  was  not  very 
familiar,  he  believed ;  and  it  was  this ;  anciently  all  or  most  of  the  judges  were 
churchmen  and  ecclesiastical  persons,  and  by  the  canon  law  now,  and  then,  in  use  all 
over  the  Christian  world,  none  can  be  condemned  of  heresy  but  by  two  lawful  and 
credible  witnesses  ;  and  bare  words  may  make  a  heretic,  but  not  a  traitor,  and  anciently 
heresy  was  treason  ;  and  from  thence  the  Parliament  thought  fit  to  appoint  that  two 
witnesses  ought  to  be  for  proof  of  high  treason." 

*  This  was  done  by  Stat.  7  W.  III.  c.  8,  §  2.  Two  witnesses  were  required  by  the 
earlier  statutes  of  1  Ed.  VI.  c  12,  and  5  &  6  Ed.  VI.  c.  11  ;  in  the  construction  of 
which  statutes,  the  rale  afterwards  declared  in  Stat  7  W.  III.  was  adopted.  See  Rex 
V.  Lord  Staffoni,  T.  Raym.  407.  The  Constitution  of  the  United  States  provides  that 
"  No  person  shall  be  convicted  of  treason,  unless  on  the  testimony  of  two  witnesses  to 
the  same  overt  act,  or  on  confession  in  open  court."  Art.  8,  §  8,  LL.  U.  S.  vol.  ii.  c.  86, 
1 1.  This  provision  has  been  adoptea,  in  terms,  in  many  of  the  State  constitu- 
tions. But  as  in  many  other  States  tnere  is  no  express  law  requiring  that  the  testimony 
of  both- witnesses  should  be  to  the  same  overt  act,  the  rule  stated  in  the  text  is  con- 
ceived to  be  that  which  would  govern  in  trials  for  treason  against  those  States  ;  though 
in  trials  in  the  other  States,  and  for  treason  aeainst  the  United  States,  the  constita- 
tional  provision  would  confine  the  evidence  to  Uie  same  overt  act. 
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the  opposing  witnesB,  therefore,  will  not  avail,  unless  it  be  corrob- 
orated bj  other  independent  circumstances.  But  it  is  not  pre- 
cisely accurate  to  say,  that  these  additional  circumstances  must  be 
tantamount  to  another  witness.  The  same  effect  being  given  to 
the  oath  of  the  prisoner,  as  though  it  were  the  oath  of  a  credible 
witness,  the  scale  of  evidence  is  exactly  balanced,  and  the  equi- 
librium must  be  destroyed,  by  material  and  independent  circum- 
stances, before  the  party  can  be  convicted.  The  additional 
evidence  needs  not  be  such  as,  standing  by  itself,  would  justify  a 
conviction  in  a  case  where  the  testimony  of  a  single  witness  would 
suffice  for  that  purpose.  But  it  must  be  at  least  strongly  corrob- 
orative of  the  testimony  of  the  accusing  witness ;  ^  or,  in  the 
quaint  but  energetic  language  of  Parker,  G.  J.,  ^^a  strong  and 
clear  evidence,  and  more  numerous  than  the  evidence  given  for 
the  defendant."  *  (a) 

§  257  a.  In  case  of  sereral  aMisninentB.  When  there  are  several 
assignments  of  perjury  in  the  same  indictment,  it  does  not  seem 
to  be  clearly  settled,  whether,  in  addition  to  the  testimony  of  a 
single  witness,  there  must  be  corroborative  proof  with  respect  to 
each ;  but  the  better  opinion  is,  that  such  proof  is  necessary ; 
and  that,  too,  although  all  the  perjuries  assigned  were  committed 
at  one  time  and  place.^  (()    For  instance,  if  a  person,  on  putting 

1  Woodbeck  v,  Keller,  6  Cowen,  118, 121,  per  Sutherland,  J.  ;  Champney's  Case,  Z 
Lew.  Or.  Cas.  258.     And  see  in/rUy  §  381. 

>  The  Qaeen  v.  Muscot,  10  Mod.  194.  See  also  State  v,  Molier,  1  Dey.  263, 
265  ;  State  v,  Hayward,  1  Kott  &  McCord,  547  ;  Bex  v.  Mayhew,  6  C.  &  P.  815  ; 
Reg.  V.  Boulter,  16  Jur.  185  ;  Roscoe  on  Crim.  £yid.  686,  687  ;  Clark's  Ezecutore  v. 
Van  Riemsdyk,  9  Cranch,  160.  It  must  corroborate  him  in  something  more  than  some 
slight  particulars.  Reg.  v.  Yates,  1  Car.  k  Marsh.  139.  More  recently,  curroborativa 
evidence,  in  cases  where  more  than  one  witness  is  required  by  law,  has  been  defined  l^ 
Dr.  Lusbington  to  be  not  merely  evidence  showing  that  the  account  is  probable,  but  evi- 
dence proving  facts  ^'ustiem  generis,  and  tending  to  produce  the  same  results.  Sim- 
mons V,  Simmons,  11  Jur.  830.  See  further  to  this  point,  R^.  v.  Parker,  C.  &  Marsh. 
646  ;  Reg.  v.  Champney,  2  Lewin,  258 ;  Reg.  v.  Gardiner,  8  C.  ft  P.  787  ;  Reg.  v. 
Roberts,  2  Car.  &  Kir.  614. 

*  R.  0.  Virrier,  12  A.  &  E.  817,  824,  per  Ld.  Denman. 


(a)  There  need  not  be  two  witnesses  in 
the  case,  but  there  must  be  something  in 
the  case  to  make  the  jury  believe  one 
rather  than  the  other,  some  independent 
evidence  in  corroboration.  Reg.  v.  Braith- 
waite,  8  Cox,  C.  C.  254  ;  Reg.  v.  Boulter,  16 
Jur.  185 ;  SUte  v.  Buie,  48  Tex.  532 ;  State 
V.  Heed,  57  Mo.  252.  And  one  witness  is 
sufficient  to  prove  the  fact  that  the  defend- 
ant swore  as  alleged  in  the  indictment. 
Com.  V.  Pollard,  12  Met  (Mass. )  225.  In 
Yenable's  Case,  24  Gratt  (Ya.)  639,  after  a 


confession  upon  inducement,  and  alter  a 
warning  from  the  Court,  and  the  prisoner's 
counseC  a  confession  to  a  third  person  was 
held  inadmissible.  What  degree  of  oonrob- 
orative  evidence  is  necessary  must  be  a 
matter  for  the  opinion  of  the  presiding 
judge,  who  must  see  that  it  deserves  the 
title  of  corroborative  evidence.  Any  at- 
tempt to  define  the  degree  of  corroboration 
necessary  would  be  illusoiy.  R^.  v.  Shaw, 
10  Cox,  C.  C.  66. 

(6)  Williams  v.  Com.,  91  Pa.  St  49S. 
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in  his  schedule  in  the  insolyent  debtor's  conrt,  or  on  other  the 
like  occasion,  has  sworn  that  he  has  paid  certain  creditors,  and  is 
then  indicted  for  perjury  on  several  assignments,  each  specifying 
a  particular  creditor  who  has  not  been  paid,  a  single  witness  with 
respect  to  each  debt  will  not,  it  seems,  suflSce,  though  it  may  be 
very  difficult  to  obtain  any  fuller  evidence.^ 

§  258.  Corroborating  oircnmittanocg.  The  principle  that  one 
witness  with  corroborating  circumstances  is  sufficient  to  establish 
the  charge  of  perjury,  leads  to  the  conclusion  that  circum9tance9, 
without  any  mtnesSy  when  they  exist  in  documentary  or  written 
testimony,  may  combine  to  the  same  effect ;  as  they  may  combine, 
altogether  unaided  by  oral  proof,  except  the  evidence  of  their 
authenticity,  to  prove  any  other  fact,  connected  with  the  declara- 
tions of  persons  or  the  business  of  human  life.  The  principle  is, 
that  circumstances  necessarily  make  a  part  of  the  proofs  of  human 
transactions ;  that  such  as  have  been  reduced  to  writing,  in  im- 
equivocal  terms,  when  the  writing  has  been  proved  to  be  authen- 
tic, cannot  be  made  more  certain  by  evidence  aliunde ;  and  that 
such  as  have  not  been  reduced  to  writing,  whether  they  relate  to 
the  declarations  or  conduct  of  men,  can  only  be  proved  by  oral 
testimony.  Accordingly,  it  is  now  held  that  a  living  witness  of 
the  corpus  delicti  may  be  dispensed  with,  and  documentary  or 
written  evidence  be  relied  upon  to  convict  of  perjury, — finty  where 
the  falsehood  of  the  matter  sworn  by  the  prisoner  is  directly 
proved  by  documentary  or  written  evidence  springing  from  him- 
self, with  circumstances  showing  the  corrupt  intent ;  secondly ^  in 
cases  where  the  matter  so  sworn  is  contradicted  by  a  public 
record,  proved  to  have  been  well  known  by  the  prisoner  when  he 
took  the  oath,  the  oath  only  being  proved  to  have  been  taken ; 
and,  thirdly y  in  cases  where  the  party  is  charged  with  taking  an 
oath,  contrary  to  what  he  must  necessarily  have  known  to  be 

^  R.  V.  Parker,  C.  &  Marsh.  689,  646-647,  per  Tindal,  C.  J.  In  R.  v.  Mudie,  1  M. 
k  Rob.  128,  129,  Lord  Tenterden,  under  similar  circumstances,  refused  to  stop  the  case, 
saying  that,  if  the  defendant  was  convicted,  he  might  move  for  a  new  trial.  He  was, 
however,  acquitted.    See  the  (London)  Law  Review,  &c.  May,  1846,  p.  128. 

And  in  England  the  rule  is  settled  in  this  ing,*'  proved  by  one  witness,  is  corrobo- 
way  hy  R^.  v,  Parker,  Stamf.  Sum.  Ass.  rated  sufficiently  by  proof  of  another  in- 
1842,  cited  in  Russ.  on  Crimes,  vol.  iii  5Ui  stance  of  *'  treating  proved  by  another 
ed.  p.  80.  But  where  the  assignment  is  of  single  witness  ;  for  hoth  such  instances  of 
a  continuous  nature,  as  where  a  witness  treat  go  to  prove  the  falsity  of  the  state- 
swore  that  he  did  not  "  treat "  a  certain  ment  which  the  defendant  swore  to.  Beg. 
person  to  drinks  during  a  certain  day,  v.  Hare,  18  Coz,  C.  C.  174. 
proof  of  one  distinct  act  of  such  "  treat- 
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true ;  the  falsehood  being  shown  by  his  own  letters  relating  to 
the  fact  sworn  to,  or  by  any  other  written  testimony  existing 
and  being  found  in  his  possession,  and  which  has  been  treated  by 
him  as  containing  the  evidence  of  the  fact  recited  in  it.^ 

§  259.  Contradictory  oatbB.  If  the  evidence  adduced  in  proof 
of  the  crime  of  perjury  consists  of  two  opposing  gtatements  of  the 
prisoner^  and  nothing  more,  he  cannot  be  convicted.  For  if  one 
only  was  delivered  under  oath,  it  must  be  presumed,  from  the 
solemnity  of  the  sanction,  that  that  declaration  was  the  truth,  and 
the  other  an  error  or  a  falsehood;  though  the  latter,  being  in- 
consistent with  what  he  has  sworn,  may  form  important  evidence, 
with  other  circumstances,  against  him.  And  if  both  the  contra- 
dictory statements  were  delivered  under  oath,  there  is  still  nothing 
to  show  which  of  them  is  false,  where  no  other  evidence  of  the 
falsity  is  given.*  If,  indeed,  it  can  be  shown  that,  before  giving 
the  testimony  on  which  perjury  is  assigned,  the  accused  had  been 
tampered  with,^  or  if  there  be  other  circumstances  in  the  case, 
tending  to  prove  that  the  statement  offered  in  evidence  against 
the- accused  was  in  fact  true,  a  legal  conviction  may  be  obtained.^ 
And  "  although  the  jury  may  believe  that  on  the  one  or  the  other 
occasion  the  prisoner  swore  to  what  was  not  true,  yet  it  is  not  a 
necessary  consequence  that  he  committed  perjury.  For  there  are 
cases  in  which  a  person  might  very  honestly  and  conscientiously 
swear  to  a  particular  fact,  from  the  best  of  his  recollection  and 
belief,  and  from  other  circumstances  subsequently  be  convinced 
that  he  was  wrong,  and  swear  to  the  reverse,  without  meaning  to 
swear  falsely  either  time.*'  * 

1  IlDited  States  v.  Wood,  14  Peters,  440,  441.  In  this  case,  under  the  Utter 
head  of  the  role  here  stated,  it  was  held,  that,  if  the  jury  were  satisfied  of  the  corrupt 
intent,  the  prisoner  might  weU  be  convicted  of  perjury,  in  taking,  at  the  custom-hoose 
in  New  York,  the  "owner's  oath  in  cases  where  goods,  vrares,  or  merchandise,  have 
been  actually  purchased,"  upon  the  evidence  of  the  invoice-book  of  his  father,  John 
Wood,  of  Saddleworth,  England,  and  of  thirty- five  letters  from  the  prisoner  to  his 
father,  disclosing  a  combination  between  them  to  defraud  the  United  States,  by  in- 
voicing and  entering  the  goods  shipped  at  less  than  their  actual  cost. 

*  ^  Alison's  Irinciples  of  the  Criminal  Law  of  Scotland,  p.  481 ;  Beg.  v.  Hughes^ 
1  C.  &  K.  619  ;  Reg.  v,  Wheatland,  8  C.  &  P.  238  ;  Reg.  v.  Champney,  2  Lew.  258. 

*  Anon.,  5  B.  &  Aid.  989,  940,  n.     And  see  2  Russ.  Cr.  k  M.  653,  n. 
«  Rex  V,  Knill,  5  B.  &  Aid.  929,  930,  n. 

^  Per  Holroyd,  J.,  in  Jackson's  Case,  1  Lewin's  Cr.  Cas.  270.  This  very  reasona* 
ble  doctrine  is  in  perfect  accordance  with  the  rule  of  the  Criminal  Law  of  Scotland,  as 
laid  down  by  Mr.  Alison  in  his  lucid  and  elegant  treatise  on  that  subject,  in  the  follow- 
ing terms  :  "  When  contradictorv  and  inconsistent  oaths  have  been  emitted,  the  mere 
contradiction  is  not  decisive  evidence  of  the  existence  of  perjury  in  one  or  other  of 
them  ;  but  the  prosecutor  must  establish  which  was  the  true  one,  and  libel  on  the  other 
as  containing  the  falsehood.    Where  depositions  contradictory  to  each  other  have  been 
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§  260.  Aiwweni  in  ohanoery.  The  principles  above  stated,  in 
regard  to  the  proof  of  perjury,  apply  with  equal  force  to  the  case 
of  an  an9wer  in  chancery.  Formerly,  when  a  material  fact  was 
directly  put  in  issue  by  the  answer,  the  courts  of  equity  followed 
the  maxim  of  the  Roman  law,  responno  unius  non  omnino  audiatur^ 
and  required  the  evidence  of  two  witnesses,  as  the  foundation  of 
a  decree.  But  of  late  years  the  rule  has  been  referred  more 
strictly  to  the  equitable  principle  on  which  it  is  founded ;  namely, 
the  right  to  credit  which  the  defendant  may  claim,  equal  to  that 
of  any  other  witness  in  all  cases  where  his  answer  is  "  positively, 
clearly,  and  precisely  "  responsive  to  any  matter  stated  in  the  bill. 
For  the  plaintiff,  by  calling  on  the  defendant  to  answer  an  alle- 
gation which  he  makes,  thereby  admits  the  answer  to  be  evidence.^ 
In  such  case,  if  the  defendant  in  express  terms  negatives  the  alle- 
gations in  the  bill,  and  the  bill  is  supported  by  the  evidence  of 
only  a  single  witness,  affirming  what  has  been  so  denied,  the 
court  will  neither  make  a  decree,  nor  send  the  case  to  be  tried  at 
law;  but  will  simply  dismiss  the  bill.'  But  the  corroborating 
testimony  of  an  additional  witness,  or  of  circumstances,  may  give 
a  turn  either  way  to  the  balance.  And  even  the  evidence  arising 
from  circumstances  alone  may  be  stronger  than  the  testimony  of 
any  single  witness.^  (a) 

emitted  by  the  same  prson  on  the  same  matter,  it  may  with  certainty  be  concluded  that 
one  or  other  of  them  is  false.  But  it  is  not  relevant  to  infer  peijory  in  bo  loose  a  manner ; 
bnt  the  prosecutor  must  go  a  step  farther,  and  specify  distinctly  which  of  the  two  con- 
tains the  falsehood,  and  peril  his  case  upon  the  means  he  possesses  of  proving  ^ijury 
in  that  deposition.  To  admit  the  opposite  course,  and  allow  the  prosecutor  to  libel  on 
both  depositions,  and  make  out  his  charge  bv  comparing  them  together,  without  distin- 
guishing which  contains  the  truth  and  which  the  falsehood,  would  be  directly  contrary 
to  the  precision  justly  required  in  criminal  proceedings.  In  the  older  practice  this  dis* 
tinction  does  not  seem  to  have  been  distinctly  reoogpized  ;  but  it  is  now  justly  consid- 
ered indispensable,  that  the  peijuir  should  be  specified  existing  in  one,  and  the  other 
deposition  referred  to  in  modum  prdoHoniaf  to  malce  out,  along  with  other  circumstances, 
where  the  truth  really  lay."    See  Alison's  Grim.  Law  of  Scotland,  p.  475. 

^  Gresley  on  Evid.  p.  4. 

'  Ck)oth  V.  Jackson,  6  Ves.  40,  per  I/d.  Eldon. 

*  Pemberv.  Mathers,  1  Bro.  Gh.  52  ;  2  Story  on  £q.  Jur.  §  1528  ;  Gresley  on  Evid. 
p.  4 ;  Clark  v.  Van  Riemsdyk,  9  Cranch,  160  ;  Kevs  v,  Williams,  8  Y.  &  0.  55  ;  Daw- 
son V.  Masseur*  ^  Ball  &  Beat.  284  ;  Maddoz  v.  Sullivan,  2  Rich.  Eq.  4.  Two  witnesses 
are  required  in  Missouri,  to  prove  the  handwriting  of  a  deceased  subscribing  witness  to 
a  deeet,  when*  all  the  subscnhing  witnesses  are  dead,  or  cannot  be  had,  and  the  deed  is 
offered  to  a  court  or  magistrate  for  probate,  preparatory  to  its  registration.  Rev.  Stat. 
1885,  p.  121  ;   Id.  1845,  c  82,  §  22 ;  infnt,  §  569,  n.    Two  witnesses  are  also  required 


(a)  Seepodf  vol.  iii.  1 289  and  notes 
Hinkle  v,  Wanzer,  17  How.  (U.  S.)  853 
Lawton  v,  Eittredfe,  80  K.  H.  500 
Ing  V.  Brown,  8  Md.  Ch.  Dec.  521 
Glenn  v.  Grover,  8  Md.  212 ;  Jordan  v.  Fen 


no,  18  Ark.  598 ;  Johnson  v.  McGruder,  15 
Mo.  865  ;  Walton  «.  Walton,  17  Id.  876  ; 
White  V,  Crew,  16  Ga.  416 ;  Calkin  v, 
Evans,  5  Ind.  441. 
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§  260  a.  JJumg^  of  trade.  It  has  also  been  held,  that  the  testi- 
mony of  one  witness  alone  is  not  sufficient  to  establish  any  usoffe 
of  tradey  of  which  all«dealers  in  that  particular  line  are  bound  to 
take  notice,  and  are  presumed  to  be  informed.^  (a) 

to  a  deed  of  conreyance  of  real  estate,  by  the  statutes  of  New  Hampshire,  Vermont, 
Connecticut,  Oeozf;ia,  Florida,  Ohio,  Midiigan  and  Arkansas.  See  4  Cruise's  Digest,  lit. 
82,  c.  2,  §  77,  n.  (Greenleafs  ed.)  [2d  ed.  (1856)  vol.  ii.  p.  841.]  And  in  Connecti- 
cut, it  is  enacted,  that  no  person  shall  be  convicted  of  a  capital  crime  without  the  testi- 
mony of  two  witnesses,  or  what  is  equivalent  thereto.     ReV.  Stat.  1849,  tit.  6,  §  169. 

1  Wood  V.  Hickok,  2  Wend.  601 ;  Parrott  v.  Thacher,  9  Pick.  426 ;  Thomas  «, 
Graves,  1  C-onst  Rep.  160  [808]  ;  post,  vol.  ii.  §  262  and  notes.  As  attempts  have  been 
made  in  some  recent  instances  to  introduce  into  ecclesisstical  councils  in  the  United 
States  the  old  and  absurd  rules  of  the  cjmon  law  of  England,  foreign  as  they  are  to  the 
nature  aud  genius  of  American  institutions,  the  following  statement  of  the  light  in  whidi 
those  rules  are  at  present  regarded  in  England  will  not  be  unacceptable  to  the  reader. 
It  is  taken  from  the  (London)  Law  Review,  &c.,  for  Ma^,  1846,  pp.  132-136.  "In 
the  ecclesiastical  courts,  the  rule  reauiring  a  plurality  of  witnesses  is  carried  far  beyond 
the  verge  of  common  sense  ;  and  sithough  no  recent  decision  of  those  courts  has,  we 
believe,  been  pronounced,  expressly  determining  that  five,  seven,  or  more  witnesses  are 
essential  to  constitute  full  proof,  yet  the  authonty  of  Dr.  Ayliife,  who  states  that,  ac- 
cording to  the  canon  law,  wis  amount  of  evidence  is  required  in  some  mattei's,  has  been 
very  lately  cited,  with  apparent  assent,  if  not  approbation,  by  the  learned  Sir  Herbert 
Jenner  Fust  (a)  The  case  in  support  of  which  the  above  high  authority  was  quoted 
was  a  suit  for  divorce,  {b)  In  a  previous  action  for  criminal  conversation,  a  special  vary 
had  given  £600  damages  to  the  husband,  who,  with  a,  female  servant,  (c)  had  found  his 
wife  and  the  adulterer  together  in  bed.  This  last  fact  was  deposed  to  by  the  servant ; 
but  as  she  was  the  only  witness  called  to  prove  it,  and  as  her  testimony  was  uncorrob- 
orated, the  learned  judge  did  not  feel  himself  at  liberty  to  ffrant  the  promoter's  prayer. 
This  doctrine,  that  the  testimonv  of  a  single  witness,  thougn  omni  exeepHone  major,  is 
insufficient  to  support  a  decree  m  the  ecclesiastical  courts,  when  such  testimony  stands 
unsupported  by  adminicular  circumstances,  has  been  frequently  propounded  by  Lord 

(a)  Evans  v.  Evans,  1  Roberts,  Ecc.  171.  The  passage  cited  from  Ayliife,  Par.  444, 
is  as  follows :  "  Full  proof  is  made  by  two  or  three  witnesses  at  the  least.  For  there  are 
some  matters  which,  according  to  the  earion  law,  do  require  five,  seven,  or  more  wit- 
nesses, to  make  full  proof. "  The  same  learned  commentator,  a  little  farther  on,  after 
explaining  that  "  liquid  proof  is  that  which  appears  to  the  judge  from  the  act  of  court, 
since  that  cannot  be  properly  said  to  be  inanifest  or  notorious"  adds,  "  By  the  coMjn  law, 
a  Jew  is  not  admitted  to  give  evidence  against  a  Christian,  eapecicUly  if  he  he  a  clergy- 
mari,  for  by  that  law  the  proofs  against  a  clergyrnan  ought  to  he  mucA  dearer  than 
ctgainst  a  layman."  Par.  448.  Dr.  Ayliffe  does  not  mention  what  matters  require 
this  superabundant  proof,  but  we  have  alreadv  said  (vol.  i.  p.  880,  n. ),  that  in  the 
case  of  a  cardinal  charged  with  incontinence,  the  prohcUio,  in  order  to  be  plena,  mast 
be  established  by  no  less  than  seven  ^e-witn  esses  ;  so  improbable  does  it  appear  to  the 
Church  that  one  of  her  highest  di^itaries  should  be  guilty  of  such  an  offence,  and  so 
anxious  is  she  to  avoid  all  possibility  of  judicial  scandal.  This  is  adopting  with  a 
vengeance  the  principles  of  David  Hume  with  respect  to  miracles. 

(o)  Evans  v.  Evans,  1  Roberts,  Ecc.  166. 

(c)  The  fact  that  the  witness  wss  a  woman  does  not  seem  to  have  formed  an  element 
in  the  judgment  of  the  court,  though  Dr.  Ayliffe  assures  his  readers,  with  becoming 
gravity,  that,  ''by  the  canon  law,  more  crodit  is  given  to  male  than  to  female 
witnesses."    Par.  646. 

(a)  A  dictum  to  this  effect  was  also  ness  of  his  testimony  in  point  of  fact,  and 
given  in  Boardman  v,  Spooner,  18  Allen  does  not  affect  its  competency  as  matter  of 
(Mass.),  868,  p.  869,  but  the  law  is  now  law.  Jones  v,  Hoey,  128  Mass.  686 ; 
settled  that  the  fact  that  but  one  witness  Vail  v.  Rice,  1  Seld  (N.  T.),  166  ;  Robin- 
testifies  to  a  usage,  is  only  important  as  son  v.  United  States ,  18  Wall.  (U.  S.) 
bearing  on  the  credibility  and  satisfactori-  868. 
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§  261.  Wlien  written  evidence  required.  There  are  also  certain 
9dle$y  for  the  proof  of  which  the  law  requires  a  deed,  or  other 

Stowell,  both  in  snits  for  divorce,  (a)  for  defamation,  (b)  and  for  brawling ;  {c)  and 
before  the  new  Will  Act  was  passed,  {d)  Sir  John  Nicholl  disregarded  similar  evidence, 
as  not  amounting  to  legal  proof  of  a  testamentary  act.  (e)  In  the  case  too,  of  Macken- 
zie V,  Yeo,  (/)  when  a  codicil  was  propounded,  purporting  to  have  been  duly  executed, 
and  was  deposed  to  by  one  attesting  witness  only,  the  other  having  married  the  legatee, 
Sir  Herbert  Jenner  Fust  refused  to  grant  probate,  though  he  admitted  the  witness  was 
unexceptionable,  on  the  ground  that  his  testimony  was  not  confirmed  by  adminicular 
circumstances,  and  that  the  probabilities  of  the  case  inclined  against  ihe/cietum  of  such 
an  instrument  (g)  In  another  case,  however,  the  same  learned  judge  admitted  a  paper 
to  probate  on  the  testimony  of  one  attestine  witness,  who  had  been  examined  a  few 
days  after  the  death  of  the  testator,  though  the  other  witness,  whose  deposition  had  not 
been  taken  till  two  years  and  a  half  afterwards,  declared  that  the  will  was  not  signed  in 
his  presence.  In  this  case  there  was  a  formal  attestation  clause,  and  that  fact  was 
regarded  by  the  court  as  favoring  the  supposition  of  a  due  execution.  Though  the  cases 
cited  above  certainly  establish  beyond  dispute,  that,  by  the  canon  law  as  recognized  in 
our  spiritual  courts,  one  uncorroborated  witness  is  insufficient,  they  as  certainly  decide, 
that,  in  ordinary  cases  at  least,  two  or  more  witnesses  need  not  depose  to  the  princijial 
&ct ;  but  that  it  will  suffice,  if  one  be  called  to  swear  to  such  tact,  and  the  other  or 
others  speak  merely  to  confirmatory  circumstances.  Nay,  it  would  seem  from  some 
expressions  used,  that,  as  in  cases  of  perjury,  documentary  or  written  testimony,  or  the 
statements  or  conduct  of  the  party  libelled,  may  supply  the  place  of  a  second  wit- 
ness. (A)  If,  indeed,  proceedings  be  instituted  under  the  provisions  of  some  statute, 
which  expressly  enacts  that  the  offence  shall  be  proved  by  two  lawful  witnesses,  as,  for 
instance,  the  Act  of  5  &  6  £dw.  VI.  c  4,  which  relates  to  brawling  in  a  church  or 
churchyard,  the  court  might  feel  some  delicacy  about  presuming  that  such  an  enact- 
ment would  be  satisfied,  by  calling  one  witness  to  the  fact,  and  one  to  the  circumstan- 
ces, (i)  It  seems  that  this  rule  of  the  canonists  depends  less  on  the  authority  of  the  ci- 
vilians than  on  the  Mosaic  code,  which  enacts  that  one  witness  shall  not  rise  up  against  a 
man  for  any  iniquity  ;  but  at  the  mouth  of  two  or  three  witnesses  shall  the  matter  be 
established.  (/)    Indeed,  the  decretal  of  Pope  Gregory  the  Ninth,  which  enforces  the 

(a)  Donnellan  v,  Donnellan,  2  Hagg.  144  (Snppl.). 

{b)  Orompton  v.  Butler,  1  Cons.  460. 

(c)  Hutch  ins  v.  Denziloe,  1  Cons.  181,  182. 

{d)  7  W.  IV.  and  1  Vict  c.  26,  which,  by  §  84,  applies  to  wills  made  after  the  let 
of  January,  1833. 

(e)  Theakston  v.  Marson,  4  Hagg.  818,  814.  (/)  8  Curteis,  125. 

(g)  Gove  v,  Gawen,  8  Curteis,  151. 

(h)  In  Renrick  v.  Ken  rick,  4  Hagg.  114,  the  testimony  of  a  single  witness  to  adultery 
being  corroboTate<l  by  evidence  of  the  misconduct  of  the  wife,  was  held  to  be  sufficient,  Sir 
John  Nicholl  distinctly  stating,  "  that  there  need  not  be  two  witnesses  ;  one  witness  and 
circumstances  in  corroboration  are  all  that  the  law  in  these  cases  requires,"  pp.  186, 
137  ;  and  Dr.  Lushington  even  admitting,  that  ''he  was  not  prepared  to  say  that  one 
clear  and  unimpeach^  witness  was  insufficient,"  p.  130.  See  also  8  Bum.  Ecd.  L. 
804. 

(t)  Hutchins  v.  Denziloe,  1  Cons.  182,  per  Ld.  Stowell. 

(j/)  Deut.  c  19,  V.  15  ;  Deut.  c.  17,  v.  6  ;  NumbeiB,  c  85,  v.  80.  [The  nile  of  the 
Jewish  law,  above  cited,  is  expressly  applied  to  crimes  only,  and  extends  to  all  persons, 
lay  as  well  as  ecclesiastical,  if  it  was  designed  to  have  any  force  beyond  the  Jewish 
theocracy  or  nation,  it  must,  of  course,  be  the  paramount  law  of  the  criminal  code  of 
all  Christian  nations,  at  this  day  and  for  ever.  St.  Paul  makes  merely  a  passing  allu- 
sion to  it  in  reference  to  the  third  time  of  his  coming  to  the  Corinthians,  not  as  an 
existing  rule  of  their  law,  and  much  less  with  any  view  of  imposing  on  them  the 
municipal  regulations  of  Moses.  The  Mosaic  law,  except  those  portions  which  are 
purely  moral  and  universal  in  their  nature,  such  as  the  ten  commandments,  was  never 
to  be  enforced  on  any  converts  from  heathenism.  See  Acts,  c.  15 ;  Galatians,  c.  2, 
v.  11-14.  Of  course,  it  is  not  binding  on  us.  Our  Saviour,  in  Matt.  c.  18,  v.  16,  17, 
directs  that,  in  a  case  of  private  difTerence  between  Christian  brethren,  the  injured 
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tpritten  document  Thus,  by  the  siatates  of  the  United  Stat^,^ 
and  of  Great  Britain,^  the  grand  bill  of  9ale  is  made  essential  to 
the  complete  transfer  of  any  ship  or  vessel;  though,  as  between 
the  parties  themselves,  a  title  may  be  acquired  by  the  vendee 
without  such  document.  Whether  this  documentary  evidence  is 
required  by  the  law  of  nations  or  not,  is  not  perfectly  settled ;  but 
the  weight  of  opinion  is  clearly  on  the  side  of  its  necessity,  and 
that  without  this,  and  the  other  usual  documents,  no  national 
character  is  attached  to  the  vessel.' 

§  262.  statute  of  Fraads.  Written  evidence  is  also  required  of 
the  several  transactions  mentioned  in  the  Statute  of  Frauds^  passed 
in  the  reign  of  Charles  U.,  the  provisions  of  which  have  been 
enacted,  generally  in  the  same  words,  in  nearly  all  of  the  United 

observance  of  this  doctrine,  (a)  expressly  cites  St.  Paul  as  an  anthoritY,  where  he  teUa 
the  Corinthians  that  '  in  ore  duonim  vel  trium  testium  stat  omne  yerbum/  (b)  Now, 
however  well  suitiHi  this  rule  might  have  been  to  the  peculiar  circumstances  of  the  Jew- 
ish nation,  who,  like  the  Hindus  of  old,  the  modem  Greeks,  and  other  enslaved  and 
oppressed  people,  entertained  no  very  exalted  notions  on  the  subject  of  tnUh  ;  and  who, 
on  one  most  remai'kable  occasion,  ^ve  conclusive  proof  that  even  the  necessity  of  calline 
two  witnesses  was  no  valid  protection  asainst  the  crime  of  l^eijury,  (c)  —  it  may  weu 
be  doubted  whether,  in  the  present  civilized  age,  such  a  doctrine,  instead  of  a  protec- 
tion, has  not  become  an  impediment  to  justice,  and  whether,  as  such,  it  should  not  be 
abrogated.  That  this  was  tne  opinion  of  the  common-law  j  ndges  in  far  earlier  times  than 
the  present,  is  apparent  from  several  old  decisions,  which  restrict  the  rule  to  causes  of 
merely  spiritual  conusance,  and  determine  that  all  temporal  matters,  which  incidentally 
arise  before  the  ecclesiastical  courts,  may,  and  indeed  must,  be  proved  there  as  elsewhere, 
by  such  evidence  as  the  common  law  would  allow."  {d)  See  also  Best's  Principles  of 
Evidence,  §§  890-394  ;  Wills  on  Ciicnmst.  Evid.  p.  28  ;  2  H.  Bl.  101  ;  2  Inst  608. 

1  United  States  Naviraition  Act  of  1792,  c.  45,  §  14  ;  Stat  1798,c.  52  ;  Stat.  1798^ 
c.  1 ;  Id.  c.  8,  vol.  i.  U.  S.  Statutes  at  Large  (LitUe  &  Brown's  ed.),  page  294,  and  page 
805  ;  Abbott  on  Shipping,  by  Story,  p.  45,  n.  (2) ;  8  Kent  Comm.  148,  149.  See  also 
Stat.  1850,  c.  27,  9  U.  S.  Statutes  at  Large  (L.  &  B.'s  ed.),  440. 

s  Stat  6  Geo.  lY.  c.  109  ;  4  Geo.  lY.  c.  48  ;  8  &  4  W.  lY.  c  55,  §  81 ;  Abbott  on 


Shipping,  by  Shee,  pp.  47-52. 

•  Abbott  on  Shipping,  by  Story,  _ 
Id.  p.  45,  n.  (2);  Ohl  v.  Eagle  In&  Ck>.,  4  Mason,  172;  Jaoobsen's  Sea  Laws,  b.  1, 


dpping,  by  Story,  p.  1,  n.  (1),  and  cases  there  cited  ;  Id.  p.  27,  n.  (1) ; 
c.  2]  p.  17  ;  8  Kent,  Comoi.  180. 


party  shall  go  to  the  offender,  taking  with  him  "one  or  two  more,"  who  are,  in  the 
nrst  instance,  to  act  as  arbitrators  and  peacemakers ;  not  as  witnesses ;  for  they  are 
not  necessarily  supposed  to  have  any  previous  knowledge  of  the  case.  Afterwards 
these  may  be  called  as  witnesses  before  the  Church,  to  testify  what  took  place  on  that 
occasion  ;  and  their  number  will  satisfy  any  rule,  even  of  the  Jewish  Church,  respecting 
the  number  of  witnesses.  But  if  this  p^»sage  is  to  be  taken  as  an  indication  of  the 
number  of  witnesses,  or  quantity  of  oral  proof  to  be  required,  it  cannot  be  extended 
beyond  the  case  for  which  it  is  prescribed  ;  namely,  the  case  of  a  private  and  personal 
wrong,  prosecuted  before  the  Ciiurch,  in  the  way  of  ecclesiastical  discipline,  and  this 
only  where  the  already  existing  rule  requires  more  than  one  witness.    G.j 

(a)  Dec.  Greg.  lib.  2,  tit  20,  c  28. 

lb)  2  Cor.  c.  13,  v.  1. 

(c)  St  Matthew,  c.  26,  v.  60,  61. 

Id)  Richardson  v,  Disborow,  1  Yent  291  ;  Shotter  v.  Friend,  2  Salk.  547  ;  Br^edon 
V,  Gill,  Ld.  Raym.  221.    See  farther,  8  Bum,  Eccl.  L.  804'-808. 
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States.^  The  ruleB  of  evidence  contained  in  this  celebrated  statute 
are  calculated  for  the  exclusion  of  perjury,  by  requiring,  in  the 
cases  therein  mentioned,  some  more  satisfactory  and  convincing 
testimony  than  mere  oral  evidence  affords.  The  statute  dispenses 
with  no  proof  of  consideration  which  was  previously  required,  and 
gives  no  efficacy  to  written  contracts  which  they  did  not  previously 
possess/^  Its  policy  is  to  impose  such  requisites  upon  private 
transfers  of  property,  as,  without  being  hinderances  to  fair  trans- 
actions, may  be  either  totally  inconsistent  with  dishonest  projects, 
or  tend  to  multiply  the  chances  of  detection.^    The  object  of  the 


Oar.  II.  0.  8  ;  4  Kent,  Gomm.  95,  and  n.  (5),  (4th  edit).  The  Civil  Code  of 
Louisiana,  art.  2415,  without  adopting  in  tenns  the  provisions  of  the  Statute  of  Frauds, 
declares  generally  that  all  verbal  sales  of  immovable  property  or  slaves  shaU  be  void. 
4  Kent,  &Rim.  450,  n.  (a)  (4th  ed.). 

s  2  Stark.  Evid.  341. 

'  Roberts  on  Frauds,  Pref.  zziL  This  statute  introduced  no  new  principle  Into  the 
law  ;  it  was  new  in  England  only  in  the  mode  of  proof  which  it  required.  Some  pro- 
tective regulations,  of  the  same  nature,  may  be  found  in  the  early  ccxles  of  most  of  the 
northern  nations,  as  well  as  in  the  laws  of  the  Anglo-Saxon  princes ;  the  prevention  of 
frauds  and  perjuries  being  sought,  agreeably  to  the  simplicity  of  those  unlettered  times, 
by  requiring  a  certain  number  of  witnesses  to  a  valid  sale,  and  sometimes  by  restricting 
such  sales  to  particular  places.  In  the  Anglo-Saxon  laws,  such  regulations  were  quite 
familiar  ;  and  the  Statute  of  Frauds  was  merely  the  revival  of  obsolete  provisions,  de- 
manded by  the  circumstances  of  the  times,  and  adapted,  in  a  new  mode  of  proof,  to  the 
improved  condition  and  habits  of  the  trading  community.  By  the  laws  of  Lotharius 
ana  Edric,  kings  of  Kent,  §  16,  if  a  Kentish  man  purchased  anything  in  London,  it 
must  be  done  in  the  presence  of  two  or  three  good  citizens  or  of  the  mayor  of  the  city. 
(Canciani,  Leges  Barbarorum  AntiquiB,  vol  iv.  p.  231.)  The  laws  of  King  Edward  the 
Elder  (De  jure  et  lite,  §  1)  required  the  testimony  of  the  mayor,  or  some  other  credible 
person,  to  every  sale,  and  prohibited  all  sales  out  of  the  city.  (Cancian.  ub.  sup.  p. 
2j6.)  King  Athelstan  pronibited  sales  in  the  country,  above  the  value  of  twenty  pence ; 
and,  for  those  in  the  city,  he  required  the  same  formalities  as  in  the  laws  of  Edward. 
(Id.  pp.  261,  262,  LL.  Athelstaui,  §  12. )  By  the  laws  of  King  Ethelred,  every  free- 
man was  required  to  have  his  surety  (fidejussor),  without  whom,  as  well  as  other  evi- 
dence, there  could  be  no  valid  sale  or  barter.  *'  NuUus  homo  faciat  alterutrum,  nee 
emat,  nee  permutet,  nisi  ftdejnssorem  habeat,  et  testimonium."  (Id.  p.  287,  LL. 
Ethelredi,  (§1,  4.)  In  the  Concilium  Secnlare  of  Canute,  §  22,  it  was  provided,  that 
thera  should  be  no  sale,  al)ove  the  value  of  four  pence,  whether  in  the  city  or  country, 
without  the  presence  of  four  witnesses.  (Id.  p.  305.)  The  same  rule  in  nearly  the 
same  words,  was  enacted  by  William  the  Conqueror.  (Id.  p.  857,  LL.  GuiL  Conq. 
§  43.)  Afterwards,  in  the  Charter  of  the  Conqueror  (§  60),  no  cattle  (*'  nulla  viva  pecu- 
nia,"  soil,  animalia)  could  be  legally  sold,  unless  in  the  cities,  and  in  the  presence  of 
three  witnesses.  (Cancian  ub.  sup.  p.  360.  Leges  Anglo-Saxonic«e,  p.  198  (o).) 
Among  the  ancient  Sueones  and  Goths,  no  sale  was  originally  permitted  but  in  the 
presence  of  witnesses,  and  (per  mediatores)  through  the  medium  of  brokers.  The  wit- 
nesses were  required  in  order  to  preserve  the  evidence  of  the  sale  ;  and  the  brokers,  or 
mediators  (ut  pretium  moderarentur),  to  prevent  extortion,  and  see  to  the  title.  But 
these  formalities  were  afterwards  dispensed  with,  except  in  the  sale  of  articles  of  value 
(res  pretiosa,)  or  of  great  amount.  (Cancian.  ub.  sup.  p.  231,  n.  4.)  Alienations 
of  lands  were  made  only  (publicis  Uteris)  by  documents  legally  authenticated.  By  the 
Danish  law,  lands  in  the  city  or  country  might  be  exchanged  without  iudicial  appraise- 
ment (per  tabulas  manu  signoque  permutantis  affixas, )  by  deed,  under  the  hand  and  seal 
of  the  party.  (Id.  p.  261.  n.  4.)  The  Roman  law  required  written  evidence  in  a 
great  varied  of  oases,  embracing,  among  many  others,  all  those  mentioned  in  the 
Statute  of  Frauds  ;  which  are  enumerated  by  N.  De  Lescnt,  De  Exam.  Testium,  Cap. 
26  (Farinac  Open  Tom.  ii.  App.  243).  See  also  Brederodii  Bepertoriom  Juris,  coL 
VOL.  I.  22 
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present  work  will  not  admit  of  an  extended  consideration  of  the 
provisions  of  this  statute,  but  will  necessarily  restrict  us  to  a 
brief  notice  of  the  rules  of  evidence  which  it  has  introduced. 

§  268.  ConTeyanoM  of  Interest  in  lands.  By  this  statute,  the 
necessity  of  some  writing  is  universally  required,  upon  all  eon- 
veyanee$  of  lands^  or  interest  in  lands^  for  more  than  three  years ; 
all  interests,  whether  of  freehold  or  less  than  freehold,  certain  or 
uncertain,  created  by  parol  without  writing,  being  allowed  only 
the  force  and  effect  of  estates  at  will ;  except  leases,  not  exceed- 
ing the  term  of  three  years  from  the  making  thereof,  whereon  the 
rent  reserved  shall  amount  to  two-thirds  of  the  improved  value. 
The  term  of  three  years,  for  which  a  parol  lease  may  be  good, 
must  be  only  three  years  from  the  making  of  it ;  but  if  it  is  to 
commence  in  ftUurOj  yet  if  the  term  is  not  for  more  than  three 
years,  it  will  be  good.  And  if  a  parol  lease  is  made  to  hold  from 
year  to  year,  during  the  pleasure  of  the  parties,  this  is  adjudged 
to  be  a  lease  only  for  one  year  certain,  and  that  every  year  after 
it  is  a  new  springing  interest,  arising  upon  the  first  contract,  and 
parcel  of  it ;  so  that  if  the  tenant  should  occupy  ten  years,  still  it 
is  prospectively  but  a  lease  for  a  year  certain,  and  therefore  good, 
within  the  exception  of  the  statute ;  though  as  to  the  time  past  it 
is  considered  as  one  entire  and  valid  lease  for  so  many  years  as 
the  tenant  has  enjoyed  it.^  (a)  But  though  a  parol  lease  for  a 
longer  period  than  the  statute  permits  is  void  for  the  excess,  and 
may  have  only  the  effect  of  a  lease  for  a  year,  yet  it  may  still  have 

984,  verb.  Scriptara.  Similar  provisions,  extending  in  some  caaes  even  to  the  proof  of 
payment  of  debta,  were  enacted  in  the  statutes  of  Bolosna  (A.  D.  1464),  Milan  (1498)» 
and  Naples  which  are  preBxed  in  Dantv*s  Traits  de  la  Freuve  par  Temoina.  By  a  per- 
petual edict  in  the  Archduchy  of  Flanders  (A.  D.  1611),  all  sales,  testaments,  and  con- 
tracts whatever,  above  the  value  of  three  hundred  livres  Artois,  were  required  to  he  in 
writing.  And  in  France,  bv  the  Ordonnance  de  Moulins  (A.  D.  1566),  confirmed  by 
that  of  1667,  parol  or  verbal  evidence  was  excluded  in  all  cases,  where  the  subject- 
matter  exceeded  the  value  of  one  hundred  livres.  See  Danty  de  la  Preuve,  iLc,  passim; 
7  Poth.  (Euvres,  Ac.,  4to,  p.  66  ;  Traits  de  la  Proc^d.  Civ.  c.  8,  art.  4,  R^;le  8me  ;  1 
Poth.  on  Obi.  part  4,  c.  2,  arts.  1,  2.  8,  6  ;  Commercial  Code  of  France,  art.  109.  The 
dates  of  these  regulations,  and  of  the  Statute  of  Frauds,  and  the  countries  in  which 
they  were  adopted,  are  strikingly  indicative  of  the  revival  and  progress  of  commerce. 
Among  the  Jews,  lands  were  conveyed  by  deed  only,  from  a  very  early  period,  as  is  evi- 
dent from  the  transaction  mentioned  in  Jer.  xxxii.  10-12,  where  the  principal  docu- 
ment was  **  sealed  according  to  the  law  and  custom,"  in  the  presence  of  witnesses ;  and 
another  writing,  or  *'  open  evidence,"  was  also  taken,  probably,  as  Sir  John  Chaidin 
thoufl^t,  for  common  uae,  as  is  the  manner  in  the  East  at  thia  day. 
^  Koberts  on  Frauds,  pp.  241-244. 

(a)  Browne,  Statute  of  Frauds,  §§  1-40.     last  (4th )  edition  of  Browne  on  the  Statate 
For  a  discussion  of  the  law  of  the  Statute    of  Frauds,  jHUsinu 
of  Frauds,  tiie  reader  is  referred  to  the 
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an  operation,  so  far  as  its  terms  apply  to  a  tenancy  for  a  year.  If, 
therefore,  there  be  a  parol  lease  for  seven  years  for  a  specified 
rent,  and  to  commence  and  end  on  certain  days  expressly  named ; 
though  this  is  void  as  to  duration  of  the  lease,  yet  it  must  regulate 
all  the  other  terms  of  the  tenancy.^  (a) 

§  264.  lieasaB.  By  the  same  statute,  no  leaaeSy  estates,  or  in* 
terests,  either  of  freehold,  or  terms  of  years,  or  an  uncertain 
interest,  other  than  copyhold  or  customary  interests  in  lands, 
tenements,  or  hereditaments,  can  be  a%9igned^  granted^  or  9urrenr 
dered^  unless  by  deed  or  writing,  signed  by  the  party,  or  his  agent 
authorized  by  writing,^  or  by  operation  of  law.  At  common  law, 
surrenders  of  estates  for  life  or  years  in  things  corporeal  were 
good,  if  made  by  parol;  but  things  incorporeal,  lying  in  grant, 
could  neither  be  created  nor  surrendered  but  by  deed.*  The  effect 
of  this  statute  is  not  to  dispense  with  any  evidence  required  by 
the  common  law,  but  to  add  to  its  provisions  somewhat  of  security, 
by  requiring  a  new  and  more  permanent  species  of  testimony. 
Wherever,  therefore,  at  common  law,  a  deed  was  necessary,  the 
same  solemnity  is  still  requisite ;  but  with  respect  to  lands  and 
tenements  in  possession,  which  before  the  statute  might  have  been 
surrendered  by  parol,  that  is,  by  words  only,  some  note  in  writing 
is  now  made  essential  to  a  valid  surrender.^  (6) 

§  265.  CanceUation  of  deeds.  As  to  the  effect  of  the  cancellation 
of  a  deed  to  devest  the  estate,  operating  in  the  nature  of  a  surren- 
der, a  distinction  is  taken  between  things  lying  in  livery,  and 
those  which  lie  only  in  grant.  In  the  latter  case,  the  subject  being 
incorporeal,  and  owing  its  very  existence  to  the  deed,  it  appears 
that  at  common  law  the  destruction  of  the  deed  by  the  party,  with 
intent  to  defeat  the  interest  taken  under  it,  will  have  that  effect. 
Without  such  intent,  it  will  be  merely  a  case  of  casual  spoliation. 
But  where  the  thing  lies  in  livery  and  manual  occupation,  the  deed 
being,  at  common  law,  only  the  authentication  of  the  transfer,  and 

1  Doe  V.  Bell,  5  T.  R.  471. 

*  Id  the  statutes  of  some  of  the  United  States,  the  words  "  aathorized  by  writing  " 
are  omitted ;  in  which  case  it  is  sufficient  that  the  sgent  be  aathorized  by  parol,  in 
order  to  make  a  binding  eofUraet  of  sale,  provided  the  contract  itself  be  made  in  writing ; 
but  his  authority  to  convey  must  be  by  (teed.  Story  on  Agency,  §  50  :  Alna  v,  Plnm* 
mer,  4  Greenl.  258. 

*  Co.  Lit.  387  6,  888  a ;  2  Shep.  Touchst  (by  Preston),  p.  800. 

*  Roberts  on  Frauds,  p.  248. 

(a)  Browne,  Statute  of  Frauds,  §  89.  (()  Browne,  Statute  of  Frauds,  §{  41- 

57. 
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not  the  operatiye  act  of  conveying  the  property,  the  cancellation 
of  the  instrument  will  not  involve  the  destruction  of  the  interest 
conveyed.^  It  has  been  thought,  that^  since  writing  is  now  by  the 
statute  made  essential  to  certain  leases  of  hereditaments  lying  in 
livery,  the  destruction  of  the  lease  would  necessarily  draw  after  it 
the  loss  of  the  interest  itself.'  But  the  better  opinion  seems  to  be, 
that  it  will  not ;  because  the  intent  of  the  statute  is  to  take  away 
the  mode  of  transferring  interests  in  lands  by  symbols  and  words 
alone,  as  formerly  used,  and  therefore  a  surrender  by  cancellation, 
which  is  but  a  sign,  is  also  taken  away  at  law ;  though  a  symboli- 
cal surrender  may  still  be  recognized  in  chancery  as  the  basis  of 
relief.^  The  surrender  in  law,  mentioned  in  the  statute,  is  where 
a  tenant  accepts  from  his  lessor  a  new  interest,  inconsistent  with 
that  which  he  previously  had ;  in  which  case  a  surrender  of  his 
former  interest  is  presumed.*  (a) 

§  266.  DeoUratioiui  of  tnut.  This  statute  further  requires  that 
the  declaration  or  creation  of  tntsts  of  lands  (i)  shall  bo  mani- 
fested and  proved  only  by  some  writing,  signed  by  the  party  crea- 
ting the  trust ;  and  all  grants  and  assignments  of  any  such  trust 
or  confidence  are  also  to  be  in  writing,  and  signed  in  the  same 
manner.  It  is  to  be  observed,  that  the  same  statute  does  not 
require  that  the  trust  itself  be  created  by  writing,  but  only  that 
it  be  manifested  and  proved  by  writing;  plainly  meaning  that 
there  should  be  evidence  in  writing,  proving  that  there  was  a 

1  Roberts  on  Frauds,  pp.  248,  249  ;  Bolton  v.  Bp.  of  CSarliale,  S  H.  6L  268,  264  ; 
Doe  V.  Bingham,  4  B.  &  A.  672  ;  Holbrook  v.  Tirrell,  9  Pick.  105  ;  Botsford  v. 
MorehoQse,  4  Conn.  650  ;  Gilbert  v.  Bulkley,  5  Conn.  262  ;  Jackson  v.  Chase,  2  Johns. 
86.     See  infra,  §  568. 

*  4  Bac.  Abr.  218,  tit.  I^^ases  and  Terms  for  Years,  T. 

*  Roberts  on  Frauds,  pp.  251,  252  ;  Magennis  «.  McOttUoffh,  GilK  Eq.  285  ;  Natch- 
bolt  «.  Porter,  2  Vem.  112  ;  4  Kent,  Comm.  104 ;  4  Oniise^s  Dig.  p.  85  (Greenleaf  a 
ed.),  tit  32,  c.  7,  §§  5-7,  2d  ed.),  (1856)  vol.  ii  p.  418  etaeq.;Jioe  «.  Archb.  of  York, 
6  East,  86.  In  several  of  the  United  States,  where  the  owner  of  lands  which  he  holds 
by  on  unregistered  deed  is  about  to  sell  his  estate  to  a  stranger,  it  is  not  unusual  for 
hun  to  surrender  his  deed  to  his  grantor,  to  be  cancelled,  the  original  ffrantor  thereupon 
making  a  new  deed  to  the  new  purchaser.  This  redelivery  is  allowed  to  nave  the  practical 
effect  of  a  surrender,  or  reconveyance  of  the  estate,  the  nist  grantee  and  those  claiming 
under  him  not  being  permitted  to  give  parol  evidence  of  the  contents  of  the  deed,  thus 
surrendered  and  destroyed  with  his  consent,  with  a  view  of  passing  a  l^gal  title  to  his 
own  alienee.  Farrer  v,  Fanar,  4  N.  H.  191 ;  Commonwealth  v,  Dudley,  10  Mass.  408  ; 
Holbrook  v,  Tirrell,  9  Pick.  105  ;  Barrett  «.  Thomdike,  1  GreenL  78.  See  4  Cruise's 
Dig.  tit.  32,  c.  1,  §  15,  n.  (Greenleafs  ed.)  [2d  ed.  (1856)  vol  ii.  p.  800]. 

*  Roberts  on  Frauds,  pp.  259,  260. 

(a)  Browne,  Statute  of  Frauds,  §§  44,  (6)  Trusts  of  personalty  are  not  covered 
59,  60  ;  Lyon  v.  Reed,  18  M.  &  W.  806.     by   the   Statute.      Browne,    Stotute   of 

Frauds,  §  82. 
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trust,  and  what  the  trust  was.  A  letter  acknowledging  the  trust, 
and,  afortioTiy  an  admission,  in  an  answer  in  chancery,  has  there- 
fore been  deemed  sufficient  to  satisfy  the  statute.^  Resulting 
trusts^  or  those  which  arise  by  implication  of  law,  are  specially 
excepted  from  the  operation  of  the  statute,  (a)  Trusts  of  this  sort 
are  said  by  Lord  Hardwicke  to  arise  in  three  cases  :  first,  where 
the  estate  is  purchased  in  the  name  of  one  person,  but  the  money 
paid  for  it  is  the  property  of  another ;  secondly,  where  a  convey- 
ance is  made  in  trust,  declared  only  as  to  part,  and  the  residue 
remains  undisposed  of,  nothing  being  declared  respecting  it; 
and,  thirdly,  in  certain  cases  of  fraud.^  Other  divisions  have 
been  suggested ;  ^  but  they  all  seem  to  be  reducible  to  these  three 
heads.  In  all  these  cases,  it  seems  now  to  be  generally  conceded 
that  parol  evidence,  though  received  with  great  caution,  is  ad- 
missible to  establish  the  collateral  facts  (not  contradictory  to  the 
deed,  unless  in  the  cause  of  fraud)  (6)  from  which  a  trust  may 
legally  result ;  and  that  it  makes  no  difference  as  to  its  admissi- 
bility whether  the  supposed  purchaser  be  living  or  dead.* 

§  267.  Exeoators  and  administrators.    Written  evidence,  signed 

^  Forster  v.  Hale,  3  Ves.  696,  707,  per  Ld.  Alvanley  ;  4  Kent,  Comm.  805  ;  Roberts 
on  Fraads,  ^.  95  ;  1  Cruise's  Dig.  (by  Greenleaf)  tit  12,  c.  1,  S§  86,  87,  p.  890,  2d  ed. 
(1856)  voL  1.  p.  369;  Lewin  on  Trusts,  p.  30.  Courts  of  equity  will  receive  parol 
evidence,  not  only  to  explain  an  imperfect  declaration  of  a  testator's  intentions  of  trust, 
but  even  to  add  conditions  of  trust  to  what  appears  a  simple  devise  or  bequest  But  it 
must  either  be  fairly  presumable,  that  the  testator  would  have  made  the  requisite 
declaration,  but  for  the  undertaking  of  the  person  whom  he  trusted,  or  else  it  must  be 
shown  to  be  an  attempt  to  create  an  illegal  trust.  Gresley  on  Evid.  in  Equity,  p.  108 
[292]  ;  Strode  v.  Winchester,  1  Dick.  897.  See  White  &  Tudor's  Leading  Cases  in 
Equity,  vol.  ii.  part  1,  p.  691. 

>  Lloyd  V,  Spillet,  2  Atk.  148,  150.  <  1  Lomax's  Digest,  p.  200. 

*  8  Sugden  on  Vendors,  256-260  (10th  ed.) ;  2  Story,  Eq.  Jurisp.  §  1201,  n.  ;  Lench 
V,  Lench,  10  Ves.  517  ;  Hoyd  v,  McLean,  1  Johns.  Ch.  582  ;  4  Kent,  Comm.  805  ; 
Pritchard  v.  Brown,  4  N.  H.  397.  See  also  an  article  in  3  Law  Mag.  p.  131,  where 
the  Enjfllsh  cases  on  this  subject  are  reviewed.  The  American  decisions  are  collected 
in  Mr.  Kand's  not«  to  the  case  of  Goodwin  v,  Hubbard,  15  Mass.  218.  In  Massachu- 
setts, there  are  dicta  apparently  to  the  effect  that  parol  evidence  is  not  admissible  in 
these  cases  ;  but  the  pomt  does  not  seem  to  have  been  directly  in  judgment,  unless  it 
is  involved  in  the  decision  in  Bullard  v.  Briggs,  7  Pick.  533,  where  parol  evidence  was 
admitted.  See  Storer  v,  Batson,  8  Mass.  431,  442  ;  Northampton  Bank  v.  Whitings 
12  Mass.  104, 109  ;  Goodwin  v.  Hubbaixi,  15  Mass.  210,  217. 


(a)  Browne,  Statute  of  Frauds,  §  98. 

lb)  It  is  now  settled  law  that  parol 
evioence  is  admissible  to  show  a  payment 
by  a  third  person,  in  contradiction  of  the 
face  of  the  deed,  expressing  payment  to 
have  been  made  by  the  nominal  srantee. 
Brovme,  Statute  of  Frauds,  4th  ed.  §  93  ; 
Livermorev.  Aldrich,  5  Cush.  (Mass.)  435  ; 
Powell «.  Monson,  kc.  Company,  Z  Mason, 
G.   C.  847.     It  is  said  in  Pritchard  v. 


Brown,  4  N.  H.  897,  that  such  evidence 
does  not  go  to  contradict  the  statement 
in  the  deed  that  the  grantee  paid  the 
money,  but  to  show  the  farther  fact  that 
the  money  did  not  belong  to  him,  but  to 
the  iierson  claiming  the  tnist. 

Parol  evidence  may  be  received  to  set 
np  such  a  tnist,  even  after  the  death  of 
the  nominal  purchaser.  Browne,  Statnte 
of  Frauds,  4th  ed.  §  98. 
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by  the  party  to  be  charged  therewith,  or  by  his  agent,  is  by  the 
same  statute  required  in  every  case  of  contract  by  an  executor  or 
administrator,  to  answer  damages  out  of  his  own  estate ;  every 
promise  of  one  person  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another;  every  agreement  made  in  consideration  of 
marriage,  or  which  is  not  to  be  performed  within  a  year  from 
the  time  of  making  it ;  and  every  contract  for  the  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning 
them.  The  like  evidence  is  also  required  in  every  case  of  con- 
tract for  the  sale  of  goods,  for  the  price  of  XIO  sterling  or  up- 
wards,^ unless  the  buyer  shall  receive  part  of  the  goods  at  time 
of  sale,  or  give  something  in  earnest,  to  bind  the  bargain,  or  in 
part  payment.^ 

§  268.  Bvldenoe  may  be  ooUeoted  from  uevenl  'vrxltliigB.  It  is 
not  necessary  that  the  written  evidence  required  by  the  Statute 
of  Frauds  should  be  comprised  in  a  single  document,  nor  that  it 
should  be  drawn  up  in  any  particular  form.  It  is  sufficient,  if  the 
contract  can  be  plainly  made  autj  in  all  its  terms j  from  any  writings 
of  the  party,  or  even  from  his  correspondence.  But  it  must  all  be 
collected  from  the  writings ;  verbal  testimony  not  being  admissi- 
ble to  supply  any  defects  or  omissions  in  the  written  evidence.^ 

^  The  sum  here  required  is  different  in  the  Beveral  States  of  the  Union,  vaiTing 
from  thirty  to  fifty  dollars.  But  the  rule  is  everywhere  the  same.  By  the  statute  <n 
9  Geo.  IV.  a  14,  this  provision  of  the  Statute  of  Frauds  is  exteuded  to  contracts  execu- 
tory, for  goods  to  be  manufactured  at  a  future  day,  or  otherwise  not  in  a  state  fit  for 
delivery  at  the  time  of  making  the  contract.  Shlares  in  a  joint-stock  company,  or  a 
projected  railway,  are  held  not  to  he  goods  or  chattels,  within  the  meaning  of  the 
statute.  Humble  v.  Mitchell,  11  Ad.  &  £L  205  ;  Tempest  v.  Kilner,  8  C.  B.  251 ; 
Bowlby  9.  Bell,  Id.  284. 

^  2  Kent,  Comm.  493-495. 

<  Boydell  v.  Drummond,  11  East,  142  ;  Chitty  on  ContractB,  pp.  314-816  (4th  Am. 
ed.) ;  2  Kent,  Comm.  511  ;  Roberts  on  Frauds,  p.  121  ;  Tawney  v.  Crowther,  8  Bro. 
Ch.  161,  818  ;  4  Cruise's  Dig.  (by  Greenleaf)  pp.  88,  86-37,  tit  82,  c.  8,  §§  8,  16-26 
[Greenleafs  2d  ed.  (1856)  vol.  ii.  pp.  344-351  and  notes] ;  Cooper  v.  Smith,  15  East, 
103  ;  Parkhurst  v.  Van  Cortlandt^  1  Johns.  Ch.  280-282  ;  Abeel  v.  Radcliff,  18  Johns. 
297 ;  Smith  v.  Arnold,  5  Mason,  414 ;  Ide  v.  Stanton,  15  Yt.  685  ;  Sherburne  v. 
Shaw,  1  N.  H.  157  ;  Adams  r.  McMillan,  7  Port  78  ;  Gale  ».  Nixon,  6  Cowen,  446 ; 
Meadows  v.  Meadows,  8  McCord,  458  ;  Nichols  v.  Johnson,  10  Conn.  192.  Whether 
the  Statute  of  Frauds,  in  requiring  that,  in  certain  cases,  the  *' agreement "  be  proved 
by  writing,  requires  that  the  "  consideration "  should  bo  expressed  in  the  writmg,  as 
part  of  the  agreement,  Ib  a  point  which  has  been  much  discussed,  and  upon  which  the 
English  and  some  American  cases  are  in  direct  opposition.  The  English  courts  hold 
the  affirmative.  See  Wain  v.  Warlters,  5  East,  10,  reviewed  and  confirmed  in  Saun- 
ders «.  Wakefield,  4  B.  &  Aid.  695  ;  and  their  construction  has  been  followed  in  New 
York,  Sears  r.  Brink,  8  Johns.  210 ;  Leonard  ».  Yredenbuig,  8  Johns.  29.  In  New 
Hampshire,  in  Neelson  v.  Sanbome,  2  N.  H.  418,  the  some  construction  seems  to  be 
recognized  and  approved.  But  in  Massachusetts,  it  was  rejected  by  the  whole  court, 
upon  great  consideration,  in  Packard  v.  RichardsoUt  17  Mass.  122.  So  in  Maine.  L«vy 
«.  Merrill,  4  GreenI  180 ;  in  Connecticut,  Sace  «.  Wilcox,  6  Conn.  81 ;  in  New  Jersey, 
Buckley  v.  Beardslee,  2  South.  570  ;  and  in  North  Carolina,  Miller  v.  Irvine,  1  Dev. 
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For  the  policy  of  the  law  is  to  prevent  fraud  and  perjury,  by  tak- 
ing all  the  enumerated  transactions  entirely  out  of  the  reach  of 
any  verbal  testimony  whatever.  Nor  is  the  place  of  signature 
material.  It  is  sufficient  if  the  vendor's  name  be  printed,  in  a  bill 
of  parcels,  provided  the  vendee's  name  and  the  rest  of  the  bill  are 
written  by  the  vendor.^  Even  his  signature,  as  a  witness  to  a 
deed,  which  contained  a  recital  of  the  agreement,  has  been  held 
sufficient,  if  it  appears  that  in  fact  he  knew  of  the  recital.^  Neither 
is  it  necessary  that  the  agreement  or  memorandum  be  dgned  hy 
hoih  parties  J  or  that  both  be  legally  bound  to  the  performance ;  for 
the  statute  only  requires  that  it  be  signed  ^^  by  the  party  to  be 
charged  therewith,"  that  is,  by  the  defendant  against  whom  the 
performance  or  damages  are  demanded.^  (a) 

§  269.  Wxittngi  ezeoated  by  attorney.  Where  the  act  is  done 
by  procuration^  it  is  not  necessary  that  the  agent's  authority  should 
be  in  writing ;  except  in  those  cases  where,  as  in  the  first  section 
of  the  statute  of  29  Car.  II.  c.  8,  it  is  so  expressly  required. 
These  excepted  cases  are  understood  to  be  those  of  an  actual  con- 
veyance, not  of  a  contract  to  convey ;  and  it  is  accordingly  held, 
that  though  the  agent  to  make  a  deed  must  be  authorized  by  deed, 
yet  the  agent  to  enter  into  an  agreement  to  convey  is  sufficiently 
authorized  by  parol  only.^  (()    An  aiuMioneer  is  regarded  as  the 

&  Batt.  108  ;  and  now  in  Sonth  Carolina,  Fyler  «.  Givens,  Riley*8  Law  Cas.  p]x  66, 
62,  overruling  Stephens  v.  Winn,  2  N.  &  McC.  872,  n.  ;  Woodward  v.  Picket^  Dad- 
ley's  So.  Car.  Rep.  p.  80.  See  also  Violett «.  Patton,  6  Crancb,  142  ;  Taylor  v.  Ross, 
8  Yerg.  880  ;  8  Kent,  Comm.  122  ;  2  Stark.  Evid.  860  r6th  Am.  ed.). 

^  Sannderson  v.  Jackson,  2  B.  &  P.  288,  as  explainea  in  Champion  «.  Plummer,  1 
N.  R.  264  ;  Roberts  on  Frauds,  pp.  124, 125  ;  Penniman  v.  Hartshorn,  18  Mass.  87. 

*  Welford  v.  Beezely,  1  Yes.  6  ;  s.  c.  1  WiU.  118.  The  same  rule,  with  its  quali- 
fication, is  recognized  in  the  Roman  law,  as  applicable  to  sU  subscribing  witnesses, 
except  those  whose  official  duty  obliges  them  to  subscribe,  such  as  notaries,  &c. 
Menochius,  De  Prsssump.  lib.  8  ;  Prsesump.  66,  per  tot. 

*  Allen  v.  Bennet,  8  Taunt.  169  ;  8  Kent,  Comm.  610,  and  cases  there  cited ; 
Shirley  v.  Shirley,  7  Blackf.  462  ;  Davis  v.  Shields,  26  Wend.  841  :  Douglass  v. 
Spears,  2  N.  &  McC.  207. 

*  Story  on  Agency,  §  60  ;  Coles  v,  Trecothick,  9  Yes.  260  ;  Clinan  «.  Cooke,  1  Sch. 
k  Lef.  22  ;  Roberta  on  Frauds,  p.  118,  n.  (54).  If  an  aflent,  having  only  a  verbal 
authority,  should  execute  a  bond  in  the  name  of  his  principal,  and  afterwards  he  be 
regularly  constituted  by  letter  of  attorney,  bearing  date  prior  to  that  of  the  deed,  this 
is  a  subsequent  ratification,  operating  by  estoppel  sgainst  the  principal,  and  rendering 
the  bond  valid  in  law.  Milliken  v.  Coombs,  1  Greenl.  848.  And  see  Ulen  v.  Kit- 
tredge,  7  Mass.  288. 

(a)  The  New  York  statute  seems  to  accepting  a  i>roposition  will  amount  to  a 

require  a  contract  for  the  sale  of  goods  signmg  within  the  statute.     Dunning  «. 

above  the  value  of  fifty  dollars  to  be  signed  Roberts,  85  Barb.  (N.  Y.]  468. 

by  both  parties.    Dykers  v,  Townsend,  (h)  Browne,  Statute  of  Frauds,  |  866- 

24  N.  Y.  Ct.  App.  67.     But  the  verbal  866. 
directions  of  the  party  sent  by  telegraph 
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agent  of  both  parties,  whether  the  subject  of  the  sale  be  lands  or 
goods ;  and  if  the  whole  contract  can  be  made  out  from  the  mem- 
orandum and  entries  signed  by  him,  it  is  sufficient  to  bind  them 
both.i  (a) 

§  270.  Meaning  of  tiM  word  **  Undik''  The  word  Icrnds^  in  this 
statute,  has  been  expounded  to  include  every  claim  of  a  perma- 
nent right  to  hold  the  lands  of  another,  for  a  particular  purpose, 
and  to  enter  upon  them  at  all  times,  without  his  consent.  It  has 
accordingly  been  held,  that  a  right  to  enter  upon  the  lands  of  an- 
other, for  the  purpose  of  erecting  and  keeping  in  repair  a  milldam 
embankment,  and  canal,  to  raise  water  for  working  a  mill,  is  an 
interest  in  land,  and  cannot  pass  but  by  deed  or  writing.^  (i) 
But  where  the  interest  is  vested  in  a  corporation,  and  not  in  the 
individual  corporators,  the  shares  of  the  latter  in  the  stock  of  the 
corporation  are  deemed  personal  estate.^ 

§  271.  Same  sabjeot  The  main  difficulties  under  this  head 
have  arisen  in  the  application  of  the  principle  to  cases  where  tiie 
subject  of  the  contract  is  trees,  growing  crops,  or  other  things  an- 
nexed to  the  freehold.  It  is  well  settled  that  a  contract  for  the  sale 
of  fruits  of  the  earthy  ripe^  but  not  yet  gathered,  is  not  a  contract 
for  any  interest  in  lands,  and  so  not  within  the  Statute  of  Frauds, 
though  the  vendee  is  to  enter  and  gatiier  them.*  And  subsequently 
it  has  been  held,  that  a  contract  for  the  sale  of  a  crop  of  potatoes 
was  essentially  the  same,  whether  they  were  covered  with  earth 
in  a  field,  or  were  stored  in  a  box ;  in  either  case,  the  subject- 
matter  of  the  sale,  namely,  potatoes,  being  but  a  personal  chattel, 
and  so  not  within  the  Statute  of  Frauds.*  The  latter  cases  con- 
firm the  doctrine  involved  in  this  decision,  namely,  that  the  trans- 
action takes  its  character  of  realty  or  personalty  from  the  princi- 

*  Emmerson  v.  Heelis,  2  Taunt.  88  ;  White  v.  Proctor,  4  Tannt.  209  :  Long  on 
Sales,  p.  38  (Rand's  ed.) ;  Story  on  Agency,  §  27,  and  cases  there  cited  ;  Cleaves  v. 
Foss,  4  OreenL  1  ;  Roberts  on  Frauds,  pp.  118,  114,  n.  (58) ;  2  Stark.  Evid.  852  (6th 
Am.  ed.)  ;  Davis  v,  Robertson,  1  Mills  (S.  C),  71 ;  Adams  v,  McMQlan,  7  Fort  78  ; 
4  Cruise's  Dig.  tit  82,  c  8,  §  7,  n.  (Greenleafs  ed.)  [2d  ed.  (1856)  voL  ii  p.  846]. 

>  Cook  V.  Steams,  11  Mass.  588. 

«  Bligh  V,  Brent,  2  Y.  &  Col.  268,  295,  296  ;  Bradley  v.  Holdsworth,  8  M.  &  V. 
422. 

«  Parker  «.  Staniland,  11  East,  862  ;  Chitler  v.  Pope,  1  Shepl.  877. 

*  Warwick  v,  Bruce,  2  M.  &  S.  205.  The  contract  was  made  on  the  12th  of  Octo- 
ber, when  the  crop  was  at  its  maturity ;  and  it  would  seem  that  the  potatoes  were 
forthwith  to  be  digged  and  removed. 

(a)  Browne,  Statute  of  Frauds,  §§  847,  {h)  Browne,  Statute  of  Frauds,  §§  227- 
860.  262. 
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pal  subject-matter  of  the  contract,  and  the  intent  of  the  parties ; 
and  tliat,  therefore,  a  sale  of  any  growing  produce  of  the  earth, 
reared  by  labor  and  expense,  in  actual  existence  at  the  time  of  the 
contract,  whether  it  be  in  a  state  of  maturity  or  not,  is  not  to  be 
considered  a  sale  of  an  interest  in  or  concerning  land.^  (a)  In 
regard  to  things  produced  annually  by  the  labor  of  man,  the  ques- 
tion is  sometimes  solved  by  reference  to  the  law  of  emblements ; 
on  the  ground,  that  whatever  will  go  to  the  executor,  the  tenant 
being  dead,  cannot  be  considered  as  an  interest  in  land.^  But  the 
case  seems  also  to  be  covered  by  a  broader  principle  of  distinction, 
namely,  between  contracts  conferring  an  exclusive  right  to  the 
land  for  a  time,  for  the  purpose  of  making  a  profit  <tf  the  growing 
Burface^  and  contracts  for  things  annexed  to  the  freehold,  in  pros- 
pect of  their  immediate  separation;  from  which  it  seems  to  result, 
that  where  timber,  or  other  produce  of  the  land,  or  any  other 
thing  annexed  to  the  freehold,  is  specifically  sold,  whether  it  is  to 
be  severed  from  the  soil  by  the  vendor,  or  to  be  taken  by  the  ven- 
dee, under  a  special  license  to  enter  for  that  purpose,  it  is  still,  in 
the  contemplation  of  the  parties,  evidently  and  substantially  a 
sale  of  goods  only,  and  so  is  not  within  the  statute.' 

1  Eyans  v.  Roberts,  6  B.  &  C.  829  ;  Jones  v,  Flint,  10  Ad.  &  EL  758. 

'  See  observations  of  the  learned  judges,  in  Evans  «.  Roberts,  5  B.  &  0.  829.  See 
also  Rodwell  v.  Phillips,  9  M.  &  W.  601,  wnere  it  was  held,  that  an  agreement  for  the 
sale  of  growing  pears  was  an  agreement  for  the  sale  of  an  interest  in  land,  on  the  prin- 
ciple, that  the  fruit  would  not  pass  to  the  executor,  but  would  descend  to  the  heir.  The 
learned  Chief  Baron  distinffuistied  this  case  from  Smith  v,  Surman,  9  B.  &  C.  561,  the 
latter  being  the  case  of  a  sale  of  growing  timber  by  the  foot,  and  so  treated  by  the  parties 
as  if  it  had  been  actuaUy  felled,  —  a  distinction  which  confirms  the  view  subsequently 
taken  in  the  text. 

*  Roberts  on  Frauds,  p.  126  ;  4  Kent,  Comm.  450,  451 ;  Long  on  Sales  (by  Rand), 
pp.  76-81,  and  cases  there  cited  ;  Chitty  on  Contracts,  p.  241  (2d  ed.)  ;  Bank  of  Lan- 
sin^ burg  v.  Crar^,  1  Barb.  542.  On  thu  subject  neither  the  Enj^lish  nor  the  American 
decisions  are  quite  uniform  ;  but  the  weight  of  authority  is  believed  to  be  as  stated  in 
the  text,  thouffh  it  is  tnie  of  the  former,  as  Ld.  Abinger  remarked  in  Rodwell  v.  Phil- 
lips, 9  M.  &  W.  505,  that  "  no  general  rule  is  laid  down  in  any  one  of  them,  that  is 
not  contradicted  bv  some  others."  See  also  Poulter  v,  Killingbeck,  1  B.  &  P.  898  ; 
Parker  v,  Sttiniland,  11  East,  862,  distinguishing  and  qualifying  Crosby  v,  Wadsworth, 
6  East,  611 ;  Smith  v.  Surman,  9  B.  &  C.  561 ;  Watts  v.  Friend,  10  B.  &  C.  446.  The 
distinction  taken  in  Bostwick  v.  Leach,  8  Day,  476,  484,  is  this,  that  when  there  is  a 
sale  of  property,  which  would  pass  by  a  deed  of  land,  as  such,  without  any  other  de- 
scription, if  it  can  be  seperatea  from  the  freehold,  and  by  the  contract  is  to  be  separ- 
ated, such  contract  is  not  within  the  statute.  See,  accordingly,  Whipple  v.  Foot, 
2  Johns.  418,  422  ;  Frear  v.  Hardenbergh,  5  Johns.  276  ;  Stewart «.  Doughty,  9  Johns. 
108, 112  ;  Austin  o.  Sawyer,  9  Cowen,  89  ;  Erskine  v.  Plumroer,  7  Oreenl.  447  ;  Bishop 
V.  Doty,  1  Vt.  88 ;  Miller  v.  Baker,  1  Met  27  ;  Wbitmarsh  «.  Walker,  Id.  818 ; 
Claflin  V.  Carpenter,  4  Met  580.  Mr.  Rand,  who  has  treated  this  subject,  as  well  as 
all  others  on  which  he  has  written,  with  great  learning  and  acumen,  would  reconcile 
the  English  aathorities,  by  distinguishing  between  those  cases  in  which  the  subject  of 

(a)  Browne,  Statute  of  Fnads»  i2Z7  d§eq. 
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§  272.  DsviMs  of  lands  and  tenmnenti.  Deviies  of  lands  and 
tenements  are  also  required  to  be  in  writing,  (a)  signed  by  the 
testator,  and  attested  by  credible,  that  is,  by  competent  witnesses. 
By  the  statutes  82  Hen.  Vni.  c.  1,  and  84  A  85  Hen.  VIH.  c.  5, 
devises  were  merely  required  to  be  in  writing.  The  Statute  of 
Frauds,  29  Car.  U.  c.  8,  required  the  attestation  of  ^^  three  or  four 
credible  witnesses ; "  but  the  statute  1  Yict.  c.  26,  has  reduced  the 
number  of  witnesses  to  two.  The  provisions  of  the  Statute  of 
Frauds  on  this  subject  have  been  adopted  in  most  of  the  United 
States.^    It  requires  that  the  witnesses  should  attest  and  sub- 

the  contract,  beinff  part  of  the  inheritance,  is  to  be  aeyered  and  deliyered  W  the 
Tendor,  as  a  chattel  and  those  in  which  a  right  of  entiy  by  the  vendee  to  cut  and  take 
it  is  bargained  for.  **  The  authorities,"  says  he,  ^  all  agree  in  this,  that  a  bargain  for 
trees,  grass,  crops,  or  any  such  like  things  when  severed  from  the  soil,  which  arp  grow- 
ing, at  the  time  of  the  contract,  upon  the  soil,  but  to  be  severed  and  delivered  by  the 
vendor,  as  chattela,  separate  from  any  interest  in  the  soil,  is  a  oontmct  for  the  sale  of 
goods,  wares,  or  merchandise,  within  the  meaning  of  the  seventeenth  section  of  the 
Statute  of  Frauds.  (Smith  o.  Surman,  9  B.  &  C.  561  ;  Evans  o.  Roberts,  6  B.  &  C. 
886  ;  Watts  v.  Friend,  10  B.  &  C.  446  ;  Parker  v.  StaniUnd,  11  East,  862  ;  Warwick 
V.  Bruce,  2  M.  &  8.  206.)  So,  where  the  subject-matter  of  the  bargain  is  /mchu 
indugtrialUf  such  as  com,  garden-roots,  and  such  like  things,  which  are  emblements, 
and  which  have  already  grown  to  maturity,  and  are  to  be  taken  immediately,  and  no 
right  of  entry  forms  abstuutely  part  of  the  contract,  but  a  mere  license  is  given  to  the 
vendee  to  enter  and  take  them,  it  will  fall  within  the  operation  of  the  same  section  oi 
the  statute.  (Warwick  v.  Bruce,  2  M.  &  S.  205  ;  Parker  «.  Staniland,  11  East,  862  ; 
Parke,  B.,  Carrington  v.  Roots,  2  M.  &  W.  256  ;  Bayley,  B.,  Shelton  v.  Livius,  2  Tyrw. 
427,  429 ;  Bayley,  J.,  Evans  v.  Roberts,  5  B.  &  C.  831  ;  ScoreU  «.  Boxall,  1  Y.  &  J. 
898  ;  Mayfield  v.  Wadsley,  8  B.  &  C.  357. )  But  where  the  subject-matter  of  the  con- 
tract constitutes  a  part  of  the  inheritance,  and  is  not  to  be  severed  and  delivered  by  the 
vendor  as  a  chattel,  but  a  rifht  of  entry  to  cut  and  take  it  is  bargained  for,  or  where  it 
is  emblements  firrowing,  and  a  right  in  the  soil  to  grow  and  bring  them  to  maturity, 
and  to  enter  ana  take  them,  that  makes  part  of  the  baigain,  the  case  will  fall  within 
the  fourth  section  of  the  Statute  of  Frauds.  (Carrington  v.  Roots,  2  M.  &  W.  257  ; 
Shelton  v.  Livius,  2  Tvrw.  429  ;  ScoreU  v,  Bozall,  1  Y.  &  J.  898  ;  Earl  of  Falmouth 
V,  Thomas,  1  Cr.  &  M.  89  ;  Teal  v.  Auty,  2  B.  &  Bing.  99 ;  Emmerson  v.  Heelis, 
2  Taunt  88  ;  Waddington  v.  Bristow,  2  B.  &  P.  452  ;  Crosby  v,  Wadsworth,  6  East, 
602.)"  See  Long  on  Sales  (by  Rand),  pp.  80,  81.  But  the  later  English  and  the 
American  authorities  do  not  seem  to  recognize  such  distinction. 

^  In  New  Hampshire  alone  the  will  is  required  to  be  sealed.  Three  witnesses  are 
necessaiT  to  a  valid  will  in  Vermont,  New  Hampshire,  Maine,  Massachusetts,  Rhode 
Island,  Connecticut,  New  Jersey,  Maryland,  South  Carolina,  Geoigia,  Florida,  Alabama, 
and  Mississippi.  Two  witnesses  only  are  requisite  in  New  York,  Delaware,  Viiginia, 
Ohio,  Illinois,  Indiana,  Missouri,  Tennessee,  North  Carolina,  Michigan,  Wisconsin, 
Arkansas,  and  Kentucky.  In  some  of  the  States,  the  provision  as  to  attestation  is  more 
special     In  Pennsylvania,  a  devise  is  good,  if  properly  signed,  though  it  is  not  sub- 


(a)  When,  by  the  terms  of  the  statute, 
a  **  writing"  is  required  to  make  a  valid 
will,  it  has  been  held  that  a  will  written 
in  pencil  is  a  mod  wUl.  Myers  «.  Yan- 
derbelt,  84  Pa.  St  510  ;  Be  Fuguefs  Will, 
11  Phila.  (Pa.)  75  ;  Dickenson  «.  Dicken- 
son, 2  PhilL  Ecd.  173  ;  He  Dyer,  1  Hagg. 
Eccl.  219.  But  that  a  will  written  on  a 
skUe  is  not  sudi  a  '*  writing  "  was  held  in 


Reed  v.  Woodward,  11  Phila.  (Pa.)  541, 
on  the  ground  that  the  statute  requiring  a 
writing  meant  a  writing  with  the  instru- 
ments and  on  the  materials  commonly 
used  for  such  purposes.  But  a  will  may 
be  in  the  form  of  a  letter  if  it  sufficiently 
shows  a  final  testamentary  intent,  and  is 
properly  executed.  Cowley  v.  Knapp^  42 
N.  J.  L.  297. 
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scribe  the  will  in  the  testator's  presence.  The  attestation  of 
marksmen  is  sufficient;  and,  if  they  are  dead,  the  attestation 
may  be  proved  by  evidence,  that  they  lived  near  the  testator,  that 
no  others  of  the  same  name  resided  in  the  neighborhood,  and  that 
they  were  illiterate  persons.^  One  object  of  this  provision  is,  to 
prevent  the  substitution  of  another  instrument  for  the  genuine  will. 
It  is  therefore  held,  that  to  be  present,  within  the  meaning  of  the 
statute,  though  the  testator  need  not  be  in  the  same  room,  yet  he 
must  be  near  enough  to  see  and  identify  the  instrument,  if  he  is  so 
disposed,  though  in  truth  he  does  not  attempt  to  do  so ;  and  that 
he  must  have  mental  knowledge  and  consciousness  of  the  f act.^ 
If  he  be  in  a  state  of  insensibility  at  the  moment  of  attestation,  it 
is  void.*  (a)  Being  in  the  same  room  is  held  prima  facie  evidence 
of  an  attestation  in  his  presence,  as  an  attestation,  not  made  in  the 
same  room,  is  prima  facie  not  an  attestation  in  his  presence.^  It 
is  not  necessary,  under  the  Statute  of  Frauds,  that  the  witnesses 
should  attest  in  the  presence  of  each  other,  nor  that  they  should 
all  attest  at  the  same  time  ;^  nor  is  it  requisite  that  they  should 
actually  have  seen  the  testator  sign,  or  known  what  the  paper  was, 
provided  they  subscribed  the  instrument  in  his  presence  and  at  liis 

scribed  by  any  attesting  witness,  provided  it  can  be  proved  by  two  or  more  competent 
witnesses ;  and  if  it  be  attested  by  witnesses,  it  may  still  be  proved  by  others.  4  Jlent, 
Gomm.  514.  See  post,  vol  ii.  tit  Wills  [7th  ed.  a858)  §§  673-678,  and  notes].  See 
ftirther,  as  to  the  execution  of  wills,  6  Cruise's  Dij,  tit  88,  c.  6,  Greenleafs  notes  [2d 
ed.  (1857)  pp.  47-80,  and  notes]  ;  1  Jarman  on  Wills,  c.  6,  by  Perldns. 

^  Doe  V.  Caperton,  9  C.  &  P.  112  ;  Jackson  v.  Van  Dosen,  5  Johns.  144  ;  Doe  v, 
Davis,  11  Jar.  182. 

>  Shires  v.  Glascock,  2  Salk.  688  (by  Evans),  and  cases  cited  in  notes  ;  4  Kent. 
Comm.  515,  516 ;  Casson  v.  Dade,  1  Bro.  Oh.  99  ;  Doe  v.  Manifold,  1  M.  ft  S.  294  ; 
Tod  V.  £.  of  Winchelsea,  1  M.  &  M.  12  ;   2  C.  &  P.  488 ;  Hill  v.  Bar^  12  Ala.  687. 

*  Ri^ht  9.  Price,  Doug.  241. 

^  Neil  V.  Neil,  1  Leigh,  6,  10-21,  where  the  cases  on  this  subject  are  ably  reviewed 
by  Carr,  J.  If  the  two  rooms  have  a  communication  by  folding-doors,  it  is  still  to  be 
ascertained  whether,  in  fact,  the  testator  could  have  seen  the  witnesses  in  the  act  of  at- 
testation.    In  the  Goods  of  Colman,  3  Curt.  118. 

*  Cook  V,  Parsons,  Prec.  in  Chan.  184  ;  Jones  v.  Lake,  2  Atk.  177,  in  n.  ;  Grayson 
p.  Atkinson,  2  Yes.  455  ;  Dewey  v,  Dewey,  1  Met  849  ;  1  Williams  on  Executors  (by 
Troubat),  p.  46,  n.  (2).  The  statute  of  1  Vict  c.  26,  §  9,  has  altered  tbe  law  in  this  re- 
spect, by  enacting  that  no  will  shall  be  valid  unless  it  be  in  writing,  signed  by  the  tes- 
tator in  the  presence  of  two  witnesses  at  one  time.  See  Moore  v,  l^ng,  8  Curt  243  ; 
In  the  Goods  of  Simmonds,  Id.  79. 

(a)  And  declarations  of  the  testator,  that  the  testator  did  not  hnowinffly  lAga. 

made  subsequent  to  the  execution  of  the  the  iuHtrument  offered  as  a  wiU.    The 

instrument  offered  as  his  will,  showing  weight   of  these  declarations  and  their 

that  he  still  supposed  a  previous  will  to  power  to  prove  this  fact  am  of  course  for 

be  in  operation  and  valid,  and  proposing  tiie  jury.     Canada's  Appeal^   47  Conn, 

alterations  in  it,  and  in  general  treating  it  450. 
as  still  in  full  force,  are  Mmissible  to  show 
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request.^  (a)  Neither  has  it  been  considered  necessary ,  under  this 
statute,  that  the  testator  should  $ub$cribe  the  instrument/ it  being 
deemed  sufficient  that  it  be  signed  by  him  in  any  part,  with  his 
own  name  or  mark^  provided  it  appear  to  have  been  done  animo 
perfidendiy  and  to  have  been  regarded  by  him  as  completely  exe- 
cuted.^ Thus,  where  the  will  was  signed  in  the  margin  only,  or 
where,  being  written  by  the  testator  himself,  his  name  was  written 
only  in  the  beginning  of  the  will,  I,  A.  B.,  &c.,  this  was  held  a 
sufficient  signing.^  But  where  it  appeared  that  the  testator  in- 
tended to  sign  each  several  sheet  of  the  will,  but  signed  only  two 
of  them,  being  unable,  from  extreme  weakness,  to  sign  the  others, 
it  was  held  incomplete.^  (i) 

^  White  V,  TrnsteoB  of  the  Britiah  Mueam,  6  Bing.  810 ;  Wright  «.  Wright,  7 
Bing.  457  ;  Dewey  v.  Dewey,  1  Met  849 ;  Johnson  v.  Johnson,  1  U  &  M.  140.  In 
these  cases,  the  court  certainly  seem  to  regard  the  knowledge  of  the  witnesses,  that  the 
instrument  was  a  will,  as  a  matter  of  no  importance ;  since  in  the  first  two  cases  only 
one  of  the  witnesses  knew  what  the  paper  was.  But  it  deserves  to  be  considered  whether, 
in  such  case,  the  attention  of  the  witness  would  probably  be  drawn  to  the  state  of  the 
testator's  mind,  in  regard  to  his  sanity  ;  for  if  not,  one  object  of  the  statute  would  be 
defeated.  See  Rutherford  v.  Rutherford,  1  Den.  88  ;  Brinkerhoof  «.  Remsen,  8  Paige, 
488 ;  26  Wend.  825 ;  Chaffee  v.  Baptist  Miss.  Convention,  10  Paige,  85  ;  1  Jann. 
on  Wills  (by  Perkins),  p.  114 ;  6  Cruise's  Dig.  tit.  88,  c.  5,  §  14,  n.  (Greenleafs  ed.) 
[2d  ed.  1857,  vol.  iiL  p.  58,  and  n.}  See  further,  as  to  proof  by  subscribing  witDessra, 
infra,  §§  569,  569  a,  572. 

*  That  the  party's  mark  or  initials  is  a  sufficient  signature  to  any  instrument,  being 
placed  there  with  intent  to  bind  himself,  in  all  cases  not  otherwise  regulated  by  statute^ 
see  Baker  v,  Dening,  8  Ad.  &  £1.  94  ;  Jackson  «.  Van  Dusen,  5  Johns.  144  ;  Palmer 
V.  Stephens,  1  Den.  471,  and  the  cases  cited  in  6  Cruise's  Dig.  tit  88,  c.  5,  §§  7,  10, 
notes  (Greenleafs  ed.)  r2ded.  (1857)  vol.  iii.  pp.  60-56]  ;  pod,  vol.  ii.  §  677. 

*  I^emayne  «.  Stanley,  3  Lev.  1 ;  Morison  v.  Tumour,  18  Yes.  183.  But  this  also 
is  now  changed  by  the  statute  1  Vict.  c.  26,  §  9,  by  which  no  will  is  valid  unless  it  be 
signed  at  the  foot  or  end  thereof,  by  the  testator,  or  by  some  other  person,  in  his  pres- 
ence and  by  his  direction  ;  as  well  as  attested  by  two  witnesses,  subscribing  their  names 
in  his  presence.    See  In  the  Goods  of  Carver,  8  Curt  29. 

^  Right  0.  Price,  Doug.  241.  The  Statute  of  Frauds,  which  has  been  generally  fol- 
lowed in  the  United  States,  admitted  exceptions  in  favor  of  nuncupative  or  verlial  wills, 
made  under  certain  circumstanceA  therein  mentioned,  as  weU  as  in  favor  of  parol  testa- 
mentary dispositions  of  personalty,  by  soldiers  in  actual  service,  and  by  mariners  at 
sea  ;  any  further  notice  of  which  would  be  foreign  from  the  plan  of  this  treatise.  The 
latter  exceptions  still  exist  in  £ngland ;   but  nuncupative  wills  seem  to  be  abolished 


(a)  The  certificate  of  attestation  is  evi- 
dence that  the  witnesses  signed  in  the 
presence  oi  the  testator,  and  puts  the 
Durden  of  proving  that  they  did  not  in 
fact  so  sign  on  the  opponents  of  the  wilL 
Tappen  v.  Davidson,  12  C.  £.  Greene, 
459.  In  general  the  certificate  is  prima 
fo/cAe  evidence  of  what  it  states.  Allaire 
V.  Allaire,  87  N.  J.  L.  812.  Where  wit 
of  the  subscribing  witnesses  positively 
negatives  the  fact  of  signing  or  of  ac- 
knowledgment of  the  signature  by  the 
deceased,  in  his  presence,  and  there  are 


no  drcumstanoes  that  raise  any  presump- 
tion of  his  beinff  mistaken,  the  proposed 
will  cannot  be  amuitted  to  probate.  No- 
ding  v.  Alliston,  2  Eng.  L.  &  £q.  594. 
See  Shaw  v.  Keville,  88  Id.  615  ;  Bennett 
o.  Shan>e,  Id.  618. 

(5)  It  is  not  necessary  that  the  differ- 
ent parts  of  a  will  should  he  connected. 
It  is  sufficient  if  they  are  connected  by 
their  internal  sense,  or  by  a  coherence 
and  adaptation  of  parts.  Wikoff*s  Ap- 
peal, 15  Pa.  St  281 ;  Jones  «.  Haber- 
sham, 63  Oa.  146. 
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§  273.  Revooation  of  willa.  By  the  Statute  of  Frauds,  the  revih 
cation  of  a  tnllj  by  the  direct  act  of  the  testator,  must  be  proved 
by  some  subsequent  will  or  codicil,  inconsistent  with  the  former, 
or  by  some  other  writing,  declaring  the  same,  and  signed  in  the 
presence  of  three  witnesses,  or  by  burning,  tearing,  cancelling,  or 
obliterating  the  same  by  the  testator,  or  in  his  presence  and  by 
his  direction  and  consent.^  (a)  It  is  observable  that  this  part  of 
the  statute  only  requires  that  the  instrument  of  revocation,  if  not 
a  will  or  codicil,  be  signed  by  the  testator  in  presence  of  the  wit- 
nesses, but  it  does  not,  as  in  the  execution  of  a  will,  require  that 
the  witnesses  should  sign  in  his  presence.  In  regard  to  the  other 
acts  of  revocation  here  mentioned,  they  operate  by  one  conunon 
principle ;  namely,  the  intent  of  the  testator.  Revocation  is  an 
act  of  the  mind,  demonstrated  by  some  outward  and  visible  sign  or 
8ymb(^  of  revocation ;  ^  and  the  words  of  the  statute  are  satisfied 
by  any  act  of  spoliation,  reprobation,  or  destruction,  deliberately 
done  upon  the  instrument,  animo  revocandi,  ^  The  declarations  of 
the  testator,  accompanying  the  act,  are  of  course  admissible  in 
evidence  as  explanatory  of  his  intention.^    Accordingly,  where  the 

there,  by  the  general  terms  of  the  statute  of  1  Vict.  c.  26,  §  9,  before  cited.  The  com- 
mon law,  which  allows  a  bequest  of  personal  estate  by  ])arol,  without  writing,  has  been 
altered  by  statute  in  most,  if  not  all,  of  the  United  States  ;  the  course  of  legislation 
having  tended  strongly  to  the  abolition  of  all  distinctions  between  the  requisites  for  the 
testamentaiT  disjKMition  of  real  and  of  personal  property.  See  4  Kent,  ConmL  616- 
520  ;  Lovelass  on  Wills,  pp.  315-319  ;  1  Williams  on  Executors  (by  Troubat),  pp. 
46-48,  notes ;  1  Jarman  on  Wills  (by  Perkins),  p.  [90]  132,  n. ;  6  Cruise's  Dig.  (by 
GreenleaOf  tit.  38,  c.  5,  §  14,  n.  [2d  ed.  (1857)  vol.  lii.  p.  53,  and  note.  See  oXaopost, 
vol.  ii.  §  674  et  $eq.] 

^  Stat  29  Car.  II.  c.  S,  §  6.  The  statute  of  1  Vict  c.  26,  §  20,  mentions  ''  burn- 
ing, tearing,  or  otherwise  destroying  the  same,'*  &c.  And  see  further,  as  to  the  evi- 
dence of  revocation,  6  Cruise's  Dig.  (by  OreenleaO  tit  38,' c.  6,  §§  18,  19,  29,  notes  [2d 
ed.  (1857)  vol.  lii.  p.  81  et  seq.;  2  GreenL  Evid.  (7th  ed.)  §{  680-687] ;  1  Jarman  on 
Wills  (by  Perkins),  c.  7,  {  2,  notes. 

*  Bibb  «.  Thomas,  2  W.  Bl.  1048. 

*  Burtenshaw  v,  Gilbert,  Cowp.  49,  52 ;  Bums  v.  Bums,  4  8.  ^  R.  567 ;  6  Cruise's 
Dig.  (by  Greenleaf)  tit  38,  c.  6,  §  54  ;  Johnson  v,  Brailsford,  2  Nott  k  McC.  272  ; 
Wiusor  V,  Pratt,  2  B.  &  B.  650  ;  Lovelaas  on  Wills,  pp.  846-^0 ;  Caid  v.  Gxinman, 
5  Conn.  168  ;  4  Kent,  Comm.  531,  532. 

*  Dan  V,  Brown,  4  Cowen,  490. 

(a)  Where  there  is  a  statutoir  fonn  of  cancellation  is  final,  and  the  will  stands 

revocation  by  cancellation,  and  alterations  vnlhotU  the  clause  cancelled.     Estate  of 

are  made  in  a  will,  but  the  will  Ib  not  exe-  Chinmark,   Myrick's    ProU   (Cal. ),   128. 

cuted  again  with  the  requisite  formalities.  Generally  when  a  will  has  been  revoked, 

the  altered  bequests  are  invalid  for  want  its   republication    cannot   be    by   parol, 

of  suificient  execution,  and  the  will  as  it  There  must  be  the  same  evidence  as  of 

originally  stood  is  the  valid  wHL    Matter  publication.    Carey  v.  Baughn,  86  Iowa, 

of  Prescott,  4  Redf.  (N.  Y.)  178.     But  540  ;  Smith's  Will,  9  Phik  (Pa.)  862. 

where  no  statutorr  provisions  regarding  See  post,  voL  ii  SS  680-687. 
partial  revocation  by  cancellation  exist,  a 
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testator  rumpled  up  his  will  and  threw  it  into  the  fire  with  intent 
to  destroy  it,  though  it  was  saved  entire  without  his  knowledge, 
this  was  held  to  be  a  revocation.^  So,  where  he  tore  off  a  super- 
fluous seal.^  But  where,  being  angrj  with  the  devisee,  he  began 
to  tear  his  will,  but  being  afterwards  pacified,  he  fitted  the  pieces 
carefully  together,  saying  he  was  glad  it  was  no  worse,  this  was 
held  to  be  no  revocation.^ 

§  274.  ilpprentioeship.  Dociunentary  evidence  is  also  required 
in  proof  of  the  contract  qf  apprenticeehip ;  there  being  no  legal 
binding,  to  give  the  master  coercive  power  over  the  person  of  the 
apprentice,  unless  it  be  by  indentures,  duly  executed  in  the  forms 
prescribed  by  the  various  statutes  on  this  subject.  The  general 
features  of  the  English  statutes  of  apprenticeship,  so  far  as  the 
mode  of  binding  is  concerned,  ¥rill  be  found  in  those  of  most  of 
the  United  States.  There  are  various  other  cases,  in  which  a 
deed,  or  other  documentary  evidence,  is  required  by  statutes,  a 
particular  enumeration  of  which  would  be  foreign  from  the  plan 
of  this  treatise.^ 

1  Bibb  V.  ThoxDAs,  2  W.  BL  1048. 

*  Avery  v.  Pixley,  4  Mass.  462.  <  Doe  v.  Perkes,  3  B.  &  Aid.  489. 

^  In  sereral  of  tiie  United  States,  two  subscribing  witnesses  are  necessary  to  the 
execution  of  a  deed  of  conveyance  of  lands  to  entitle  it  to  re^tration  ;  in  otbent,  but 
one.  In  some  others,  the  testimony  of  two  witnesses  is  requisite,  when  the  deed  is  to 
be  proved  by  witnesses.  See  gupm,  §  260,  n.  ;  4  Cruise's  Dig.  tit.  82,  c.  2,  §  77,  n. 
(Gieenleaf  s  ed. )  [2d  ed.  (1856)  vol.  ii.  p.  841] ;  4  Kent,  Comm.  457.  See  also  pod, 
▼oL  ii  tit  Wills,  pcutim,  where  the  subject  of  Wills  is  more  amply  treated. 
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CHAPTER  XV. 

OF  THE   ADMISSIBILITY  OF  PABOL  OB  YEBBAL   EVIDENCE  TO    AFFECT 

THAT  WHICH    IS   WBITTEN.^ 

§  275.  Written  evidence.  Bj  written  evidence^  in  this  place,  is 
meant  not  eyerjthing  which  is  in  writing,  but  that  only  which  is 
of  a  documentary  and  more  solemn  nature,  containing  the  terms 
of  a  contract  between  the  parties,  and  designed  to  be  the  reposi- 
tory and  evidence  of  their  final  intentions.  ''  Fiunt  enim  de  his 
[contractibus]  scripturse,  ut,  quod  actum  est,  per  eas  facilius  pro- 
bari  poterit."  ^  When  parties  have  deliberately  put  their  engage- 
ments into  writing,  in  such  terms  as  import  a  legal  obligation, 
without  any  uncertainty  as  to  the  object  or  extent  of  such  engage- 
ment, it  is  conclusively  presumed  that  the  whole  engagement  of 
the  parties,  and  the  extent  and  manner  of  their  undertaking,  was 
reduced  to  writing ;  and  all  oral  testimony  of  a  previous  colloquium 
between  the  parties,  or  of  conversation  or  declarations  at  the  time 
when  it  was  completed,  or  afterwards,  as  it  would  tend  in  many 
instances  to  substitute  a  new  and  different  contract  for  the  one 
which  was  really  agreed  upon,  to  the  prejudice,  possibly,  of  one  of 
the  parties,  is  rejected.^  In  other  words,  as  the  rule  is  now 
more  briefly  expressed,  ^'  parol  contemporaneous  evidence  is 
inadmissible  to  contradict  or  vary  the  terms  of  a  valid  written 
instrument."  *  (a) 

^  The  subject  of  this  chapter  is  ably  discussed  in  Spence  on  the  Equitable  Jurisdic- 
tion of  ChanceiT,  vol.  L  pp.  553-676,  and  in  I  Smith's  Lead.  Gas.  pp.  410-418  [S05-310], 
with  Hare  &  Wallace's  notes. 

>  Dig.  Ub.  20,  tit.  1,  L  4  ;  Id.  lib.  22,  tit  4,  L  4. 

*  Stackpole  v.  Arnold,  11  Mass.  30,  81,  per  Parker,  J.  ;  Preston  «.  Merceau,  2  W. 
Bl.  1249  ;  Coker  «.  Guy,  2  a  &  P.  565,  569 ;  Bosert  o.  Cauman,  Anthon,  97  ;  Bay- 
ard V.  Malcolm,  1  Johns.  467,  per  Kent,  0.  J.  ;  Rich  v.  Jackson,  4  Bro.  Ch.  519,  per 
Ld.  Thurlow ;  Sinclair  v,  Stevenson,  1  C.  &  P.  582,  per  Best,  C.  J. ;  McLellan  v, 
Cumberland  Bank,  11  Shepl.  566.  The  general  rule  of  the  Scotch  law  is  to  the  same 
effect,  namely,  that  "  writing  cannot  be  cut  down  or  taken  away,  by  the  testimony  of 
witnesses."  Tait  on  Evid.  pp.  326,  327.  And  this,  in  other  language,  is  the  rule  of 
the  Roman  civil  law,  —  Contra  scriptum  testimonium,  non  scriptum  testimonium  non 
fertur.     Cod.  lib.  4,  tit  20,  L  1. 

«  PhU.  k  Am.  on  Evid.  p.  753;  2  PhiL  Evid.  350;  2  Stark.  Evid.  544, 648;  Adams  v. 
Wordley,  1  M.  &  W.  379,  380,  per  Parke,  B. ;  Boorman  v,  Johnston,  12  Wend.  578. 

# 

(a)  Bast  V.  Bank,  101  U.  S.  98  ;  Slo-  Fiske,  131  Mass.  110  ;  Keller  «.  Webb^ 
cmn  9.  Swift,  2  Low.  212  ;  Muhlig  «.    126  Id.  393  ;  Fay  v.  Gray,  124  Id.  600 ; 
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§  276.  6rigin  of  the  rule.  This  rule  "  was  introduced  in  early 
times,  when  the  most  frequent  mode  of  ascertaining  a  party  to  a 
contract  was  by  his  seal  affixed  to  the  instrument;  and  it  has 
been  continued  in  force,  since  the  vast  multiplication  of  written 
contracts,  in  consequence  of  the  increased  business  and  commerce 
of  the  world.  It  is  not  because  a  seal  is  put  to  the  contract,  that 
it  shall  not  be  explained  away,  varied,  or  rendered  ineffectual ; 
but  because  the  contract  itself  is  plainly  and  intelligibly  stated, 
in  the  language  of  the  parties,  and  is  the  best  possible  evidence  of 
the  intent  and  meaning  of  those  who  are  bound  by  the  contract, 
and  of  those  who  are  to  receive  the  benefit  of  it."  ^^  The  rule  of 
excluding  oral  testimony  has  heretofore  been  applied  generally, 
if  not  universally,  to  simple  contracts  in  writing,  to  the  same 
extent  and  with  the  same  exceptions  as  to  specialties  or  contracts 
under  seal."  ^ 

§  277.  Applloable  to  language  only.  It  is  to  be  observed,  that 
the  rule  is  directed  only  against  the  admission  of  any  other  evi- 
dence of  the  language  employed  by  the  parties  in  makmg  the 
contract,  than  that  which  is  furnished  by  tiie  writing  itself.  The 
writing,  it  is  true,  may  be  read  by  the  light  of  surrounding  cir- 
cumstances, in  order  more  perfectly  to  understand  the  intent  and 
meaning  of  the  parties  ;  but,  as  they  have  constituted  the  writing 
to  be  the  only  outward  and  visible  expression  of  their  meaning, 
no  other  words  are  to  be  added  to  it,  or  substituted  in  its  stead. 
The  duty  of  the  court  in  such  cases  is  to  ascertain,  not  what  the 
parties  may  have  secretly  intended,  as  contradistinguished  from 
what  their  words  express,  but  what  is  the  meaning  of  words  they 

1  Per  Parker,  J.,  in  Stackpole  v.  Arnold,  11  Mass.  SI.  See  also  WooUam  v.  Heara, 
7  Yes.  218,  per  Sir  William  Giant ;  Hunt  v,  Adams,  7  Mass.  522,  per  Sewall,  J. 


Munde  v.  Lambie,  122  Id.  886 ;  Stevens 
V,  Haskell,  70  Me.  202 ;  Van  Syckel  v. 
Dalrymfde,  82  N.  J.  Ea.  288 ;  Etheridge 
V,  Palin,  72  N.  C.  218 ;  Monroe  v.  Berens, 
67  Pa.  St  459  ;  Farrow  v.  Haye&  51  Md. 
498;  Daggett  v.  Johnson,  49  Yt.  845. 
The  rule  applies  also  to  all  records  of  judg* 
ments  or  official  proceeding^.  Stephen, 
Dig.  Evid.  art  90  ;  Mayhew  v.  Gay  Head, 
18  Allen  (Mass.),  129  ;  Hnnneman  v.  Fire 
District,  87  Vt  46 ;  Eddy  v.  Wilson,  48 
Id.  862 ;  Quinn  v.  Com.,  20  Gratt  (Va.) 
138  ;  Brooks  «,  Claiborne  Co.,  8  Baxt 
(Tenn.)  43  ;  Roberts  v,  Johnson,  48  Tex. 
188  ;  Wilson  V.  Wilson,  46  CaL  899.   Thus 


the  entry  in  a  court  of  record  into  which  a 
reooffnizance  is  returnable,  that  the  prin- 
dpalniade  default,  cannot  be  contradicted 
by  parol  evidence,  on  scire  facias  against 
the  baiL  Com.  «.  Slocum,  14  Gray 
(Mass. ),  895.  Nor  can  an  official  entr^  on 
a  record,  Toid  for  uncertainty,  be  ezplamed 
by  extrinsic  evidence.  Porter  v,  Byrne, 
10  Ind.  146.  Cf.  McMicken  v.  Com.,  58 
Pa.  St.  218  ;  Wilcox  v.  Emerson,  10  R.  L 
270 ;  Gregory  «.  Sherman,  44  Conn.  466- 
478,  note  ;  Eendig's  Appeal,  82  Pa.  St 
68 ;  MoDerroott  v.  Hoffman*  70  Id.  81, 
mdpost,  §  276. 


CHAP.  XT.]  ADMISSIBILITY  OF  PABOL  EVIDENCE.  858 

have  nsed.^  It  is  merely  a  duty  of  interpretation ;  that  is,  to  find 
out  the  true  sense  of  the  written  words,  as  the  parties  used  them ; 
and  of  construction,  that  is,  when  the  true  sense  is  ascertained,  to 
subject  the  instrument,  in  its  operation,  to  the  established  rules  of 
law.^  And  where  the  language  of  an  instrument  has  a  settled 
legal  construction,  parol  evidence  is  not  admissible  to  contradict 
that  construction.  Thus,  where  no  time  is  expressly  limited  for 
the  payment  of  the  money  mentioned  in  a  special  contract  in 
writing,  the  legal  construction  is,  that  it  is  payable  presently; 
and  parol  evidence  of  a  contemporaneous  verbal  agreement,  for 
the  payment  at  a  future  day,  is  not  admissible.^ 

§  278.  Words  seneraUy  taken  in  their  ordinary  aense.  The  terms 
of  every  written  instrument  are  to  be  understood  in  their  plain, 
ordinary^  and  popular  sense,  unless  they  have  generally,  in  re- 
spect to  the  subject-matter,  as  by  the  known  usage  of  trade,  or 
the  like,  acquired  a  peculiar  sense,  distinct  from  the  popular 
sense  of  the  same  words ;  or  unless  the  context  evidently  points 
out  that,  in  the  particular  instance,  and  in  order  to  effectuate  the 
immediate  intention  of  the  parties,  it  should  be  understood  in 
some  other  and  peculiar  sense,  (a)  But  where  the  instrument 
consists  partly  of  a  printed  formula,  and  partly  of  written  words, 
if  there  is  any  reasonable  doubt  of  the  meaning  of  the  whole,  the 
written  words  are  entitled  to  have  greater  effect  in  the  interpre- 
tation than  those  which  are  printed;  they  being  the  immedi- 
ate language  and  terms  selected  by  the  parties  themselves  for 

1  Doei?.  Owmim,  6  B.  ft  Ad.  122,  129,  per  Parke,  J.;  Doe  v.  Martin,  4  B.  ft  Ad. 
771,  786,  per  Parke,  J. ;  Beaumont  o.  Field,  2  Chitty,  276,  per  Abbott,  0.  J.  See 
infra^  §  295. 

3  The  subject  of  Internretation  and  Construction  is  ably  treated  by  Professor  Lieber, 
in  his  Legal  and  Political  Hermeneutics,  c.  1,  {  8,  and,  c  8,  §{  2,  8.  And  see  Doct 
ft  St  39,  c.  24.  The  interpretation,  as  well  as  the  construction  of  a  written  instru- 
ment, b  for  the  court,  and  not  for  the  jury,  (h)  But  other  questions  of  intent,  in  fact, 
are  for  the  jury.  The  court,  however,  where  the  meaning  is  doubtful,  will,  in  proper 
cases,  receive  evidence  in  aid  of  its  judgment.  Storv  on  Agency,  §  68,  n.  (1) ;  Paley 
on  Agency,  by  Lloyd,  p.  198,  n.  ;  auprcL^  §  49  ;  Hutchison  v.  Bowker,  5  M.  ft  W.  535. 
And  where  it  is  doubtful  whether  a  certain  word  was  used  in  a  sense  different  from  its 
ordinary  acceptation,  it  will  refer  the  question  to  the  jury.  Simpson  v.  Maigitson,  35 
Leg.  Obs.  172. 

^  Warren  i?.  Wheeler,  8  Met  97.  Nor  is  parol  evidence  admissible  to  prove  how  a 
written  contract  was  understood  by  either  of  the  parties,  in  an  action  upon  it  at  law, 
in  the  absence  of  any  fraud.  Bijrelow  v.  CoUamoreu  5  Cush.  226  ;  Harper  v.  Gilbert, 
Id.  417.  (c) 

(a)  Holt «.  CfoUyer,  L.  IL  16  Ch.  Div.  '(c)  Tafl;  v.  Dickinson,  6  Allen  (Mass.), 
718.  553  ;  Davis  Sewing  Machine  Co.  «.  Stone, 

(b)  Globe  Works  v.  Wright,  106  Mass.     181  Mass.  884. 
214.    CL  West  v.  Smith,  101  U.  S.  268. 
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the  expression  of  their  meaning,  while  the  printed  formula  is 
more  general  in  its  nature,  applying  equally  to  their  case  and 
to  that  of  all  other  contracting  parties,  on  similar  subjects  and 
occasions.^  (a) 

§  279.  Rule  applies  only  to  parttos  to  oontrovexsy.  The  rule 
under  consideration  is  applied  only  (in  euits^  between  the  parties 
to  the  instrument;  as  they  alone  are  to  blame  if  the  writing 
contains  what  was  not  intended,  or  omits  that  which  it  should 
have  contained.  It  cannot  affect  third  persons,  who,  if  it  were 
otherwise,  might  be  prejudiced  by  things  recited  in  the  writings, 
contrary  to  the  truth,  through  the  ignorance,  carelessness,  or  fraud 
of  the  parties ;  and  who,  therefore,  ought  not  to  be  precluded  from 
proWng  the  truth,  however  contradictory  to  the  written  state- 
ments of  others.*  (6) 

§  280.  Testimony  of  experts  to  aid.  It  is  almost  superfluous  to 
add,  that  tlie  rule  does  not  exclude  the  teetimony  of  experts^  to 
aid  the  court  in  reading  the  instrument.  If  the  characters  are 
difficult  to  be  deciphered,  or  the  language,  whether  technical,  or 
local  and  provincial,  or  altogether  foreign,  is  not  understood  by 
the  court,  the  evidence  of  persons  skilled  in  deciphering  writings, 
or  who  understood  the  language  in  which  the  instrument  is 
written,  or  the  technical  or  local  meaning  of  the  terms  employed, 
is  admissible  to  declare  what  are  the  characters,  or  to  translate 
the  instrument,  or  to  testify  to  the  proper  meaning  of  the  particu- 
lar words.*  (c)    Thus  the  words  "  inhabitant,"  *  "  level,"  ^  "  thou- 

1  Per  Ld.  EUenborongh,  in  Robertson  v.  French,  4  East,  135,  186.  See  Wigium 
on  the  Interpretation  of  WiUs,  mu  15,  16,  and  cases  there  cited.  See  also  Boorman 
V.  Johnston,  12  Wend.  578  ;  Taylor  v,  Briggs,  2  C.  &  P.  525  ;  Alsager  v.  St.  Katherine's 
Dock  Co.,  14  M.  k  W.  799,  per  Parke,  B. 

«  Supra,  §§  28,  171,  204 ;  1  Poth.  Obi.  by  Evans,  part  4,  c.  2,  art  8,  n.  [766]  ;  2 
Stark.  Evid.  575  ;  Krider  v.  Lafferty,  1  Whart.  803,  814,  per  Kennedy,  J. ;  Kej^nolds 
V,  Magness,  2  Iredell,  20. 

*  Wigram  on  the  Interpretation  of  Wills,  p.  48  ;  2  Stark.  Evid.  565,  566  ;  Birch 
V.  Depeyster,  1  Stark.  210,  and  cases  there  cited ;  tn/ro,  §§  292,  440,  n. ;  Sheldon  v. 
Benhnm,  4  Hill  (N.  Y.),  129. 

«  The  King  o.  Mashiter,  6  Ad.  &  El.  158. 

*  COayton  p.  Gregson,  5  Ad.  &  El.  802 ;  8.  0.  4  N.  &  H.  602. 


(a)  So,  when  a  contract  refers  to  a 
plan  to  explain  the  contract,  and  the  plan 
IS  inconsistent  with  some  clause  in  the 
contract,  the  contract  will  goYem.  Smith 
V,  Flanders,  129  Mass.  822^ 

(b)  Cunningham  v.  Milner,  56  Ala.  522 ; 
Talbot  V.  Wilkins,  81  Ark.  411 ;  Hnssman 
V,  Wilke,  50  Cal.  250  ;  McMaster  «.  In- 


surance Oa  of  K.  America,  55  N.  Y.  222 ; 
Brown  v.  Thurber,  77  Id.  613 ;  8.  c.  58 
How.  Pr.  95 ;  Bell  v.  Woodman,  60  Me. 
465;  Tobey  v.  Leonard,  2  Cliff.  40; 
Edgerly  v.  Emerson,  28  N.  H.  555.  See 
Langdon  v.  Langdon.  4  Gray  (Mass.),  186 ; 
Arthur  v.  Boberts,  60  Barb.  (N.  Y.)  580. 
{c)  Com.  V,  Moi^jan,  107  Mass.  200. 
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sands,"  ^  "  fur,"  ^  "  freight,"  •  and  many  others,  have  been 
interpreted,  and  their  peculiar  meaning,  when  used  in  connection 
with  the  subject-matter  of  the  transaction,  has  been  fixed,  by 
parol  evidence  of  the  sense  iu'which  they  are  usually  received, 
when  employed  in  cases  similar  to  the  case  at  bar.  And  so  of 
the  meaning  of  the  phrase,  "  duly  honored,"  *  when  applied  to  a 
bill  of  exchange  ;  and  of  the  expression,  *'  in  the  month  of  Octo- 
ber," ^  when  applied  to  the  time  when  a  vessel  was  to  sail ;  and 
many  others  of  the  like  kind,  (a)  If  the  question  arises  from  the 
obscurity  of  the  writing  itself,  it  is  determined  by  the  court 
alone  ;^  but  questions  of  custom,  usage,  and  actual  intention  and 
meaning  derived  therefrom,  are  for  the  jury .^  But  where  the  words 
have  a  known  legal  meaning,  such,  for  example,  as  measures  of 

1  Smith  V.  WilsoD,  8  B.  it  Ad.  723.  The  doctrine  of  the  text  was  more  fully 
expounded  by  Shaw,  0.  J.^  in  Brown  v.  Brown,  8  Met.  576,  577,  as  follows :  "  The 
meaning  of  wordfl,  and  the  grammatical  construction  of  the  English  language,  so  far  as 
they  are  established  by  the  rules  and  usages  of  the  language,  are,  prima  facie,  matter 
of  law,  to  be  construed  and  passed  npon  by  the  court.  But  language  may  be  ambimi- 
ons,  and  used  in  different  senses  ;  or  general  words,  in  particular  trades  and  bntnches 
of  business,  —  as  among  merchants,  for  instance,  —  may  be  used  in  a  new,  peculiar,  or 
technical  sense ;  and,  therefore,  in  a  few  instances,  evidence  may  be  receiyed,  from 
those  who  are  conversant  with  such  branches  of  business,  and  such  technical  or  peculiar 
use  of  language,  to  explain  and  illustrate  it.  One  of  the  strongest  of  these,  perhaps, 
among  the  recent  cases,  is  the  case  of  Smith  v.  Wilson,  3  B.  ft  Ad.  723,  where  it  was 
held,  that,  in  an  action  on  a  lease  of  an  estate  including  a  rabbit-warren,  evidence  of 
usage  was  admissible  to  show  that  the  words,  '  thousand  of  rabbits,'  were  understood 
to  mean  one  hundred  dozen,  that  is,  twelve  hundred.  But  the  decision  was  placed 
on  the  ground  that  the  words  '  hundred,'  '  thousand,'  and  the  like,  were  not  under- 
stood, when  applied  to  particular  subjects,  to  mean  that  number  of  units ;  that  the 
definition  was  not  fixed  by  law,  and  therefore  was  open  to  such  proof  of  usage.  Though 
it  is  exceedingly  difficult  to  draw  the  precise  line  of  distinction,  yet  it  is  manifest  that 
Buch  evidence  can  be  admitted  only  in  a  few  cases  like  the  above.  Were  it  otherwise, 
written  instruments,  instead  of  importing  oertainty  and  verity,  as  being  the  sole  re- 
poaitory  of  the  will,  intent,  and  purposes  of  the  parties,  to  be  construed  by  the  rules 
of  law,  might  be  made  to  speak  a  very  different  language  by  the  aid  of  parol  evidence." 

*  Astor  V,  Union  Ins.  Co.,  7  Co  wen,  202. 

'  Peisch  9.  Dickson,  1  Mason,  11,  12.  *  Lucas  v.  Groning,  7  Taunt.  164. 

*  Chaurand  v.  Angerstein,  Peake's  Cas.  48.  See  also  Peisch  v.  Dickson,  1  Mason, 
12 ;  Doe  v,  Benson,  4  B.  &  Aid.  588  ;  United  States  «.  Breed,  1  Sumn.  159  ;  Taylor 
V.  Briggs,  2  C.  ft  P.  525. 

*  Kemon  v.  Hay  ward,  2  Ad.  &  El.  666 ;  Crofts  v.  MarshaU,  7  C.  &  P.  597  ;  injra, 
§  800.     But  see  Sheldon  v.  Benham,  4  Hill  (N.  Y.),  129. 

^  Lucas  9.  Groning,  7  Taunt.  164,  167,  168  ;  Birch  v.  Depeyster,  1  Stark.  210; 
Paley  on  Agency  (by  lioyd),  p.  198  ;  Hutchition  v.  Bowker,  5  M.  &  W.  585. 


(a)  And  to  explain  such  an  expresaicm 
as  "regular  turns  of  loading,"  in  an  action 
on  a  contract  for  loading  coiils  at  Newcas- 
tle (Leideman  v.  Schnltz,  24  Eng.  Law  ft 
Eg.  805  ;  14  C.  B.  88) ;  "payable  in  trade  " 
(Dudley  v,  Vose,  114  MaMS.  84);  "dol- 
lars,' *  **  current  funds "  (Thorington  v. 
Smith,  3  Wall.  (U.  S.)  1,  12;  Bryan  v. 
Harrison,  76  K  a  860  ;  Davis  v.  Glenn, 


lb.  427) ;  "  spitting  of  blood '*  [in  an  in- 
surance policy],  (Singleton  v.  St.  Louis 
Mut.  Ins.  Co.,  66  Mo.  63) ;  "  crop  of  flax" 
(Goodrich V.  Stevens,  5  Uns.  (N.  Y.)  280) ; 
"horn  chains"  (Swett  «.  Shumway,  102 
Mass.  865)  ;  "barrel"  (MUler  v,  Stevens, 
100  Id.  518);  "all  faults"  (Whitney  «. 
Boardman,  113  Id.  242);  "best  oU" 
(Lucas  V.  Bristow,  £.  B.  ft  £.  907). 
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quantity  fixed  by  statute,  parol  evidence)  that  the  parties  intended 
to  use  them  in  a  sense  different  from  the  legal  meaning,  though  it 
were  still  the  customary  and  popular  sense,  is  not  admissible.^  (a) 
§  281.  lUiutnitionB.  The  reason  and  policy  of  the  rule  will  be 
further  seen,  by  adverting  to  some  of  tiie  cases  in  which  parol 
evidence  has  been  rejected.  Thus,  where  a  policy  of  insurance 
was  effected  on  goods,  ^^  in  ship  or  ships  from  Surinam  to  Lon- 
don," parol  evidence  was  held  inadmissible  to  show  that  a  partic- 
ular ship  in  the  fleet,  which  was  lost,  was  verbally  excepted  at  the 
time  of  the  contract.^  So,  where  a  policy  described  the  two 
termini  of  the  voys^e,  parol  evidence  was  held  inadmissible  to 
prove  that  the  risk  was  not  to  commence  until  the  vessel  reached 
an  intermediate  place.^  (5)  So,  where  the  instrument  purported 
to  be  an  absolute  engagement  to  pay  at  a  specified  day,  parol 
evidence  of  an  oral  agreement  at  the  same  time  that  the  payment 
should  be  prolonged,^  or  depend  upon  a  contingency,^  (c)  or  be 

1  Smith  «.  Wilson,  8  B.  &  Ad.  728,  per  I^.  Tenterden  ;  Hockin  v.  Cooke,  4  T.  R. 
814  ;  Attorney-General  «.  Cast  Plate  Glaus  Ck>.,  1  Anstr.  89  ;  Sleght  «.  Kliinelander,  1 
Johns.  192 ;  Frith  v.  Barker,  2  Johns.  885 ;  Stoever  «.  Whitman,  6  Binn.  417 ;  Heniy 
V.  Risk,  1  Dall.  265 ;  Doe  v.  Lea,  11  Eaat,  812 ;  Caine  «.  Horsetail,  2  C.  &  K.  849. 
Conversations  between  the  parties  at  the  time  of  makinff  a  contract  are  competent  evi- 
dence, as  a  part  of  the  rts  ffeaUe,  to  show  the  sense  which  they  attached  to  a  particolar 
term  need  in  the  contract.  Gray  v.  Harper,  1  Story,  574,  Where  a  sold  note  mn 
thus  :  **  18  pockets  of  hops,  at  100<./' parol  evidence  was  held  admissible  to  show  that 
lOOf.  meant  the  price  per  hundredweight.    Spioer  v.  Cooper,  1  G.  &  D.  52. 

*  Weston  V.  £mes,  1  Taunt.  115. 

s  Kaines  v.  Knightly,  Skin.  54  ;  Leslie  v.  De  la  Torre,  cited  12  East,  583. 
^  Hoare  «.  Graham,  8  Campb.  57  ;   Hanson  v.  Stetson,  5  Pick.  506 ;  Spring  «. 
Lovett,  11  Pick.  417. 

*  Rawson  v.  Walker,  1  Stark.  861 ;  Foster  v.  Jolly,  1  C.  M.  ft  R.  703  ;  Hunt  9. 
Adams,  7  Mass.  518 ;  Free  «.  Hawkins,  8  Taunt.  92  ;  Thompson  «.  Ketcham,  8  Johns. 

{a)  Insurance  Company  v.  Throop,  22  to  the  defendant  company,  and  assented 

Mich.   146 ;  Willmering  v.  McGaughey,  to  by  them,  prior  to  the  execution  and 

80  Iowa,  205  ;  Arthur  t;.  Roberts,  60  Barb,  delivery  of  the  policy.     Barrett  v.  Union 

(X.  Y.)  580.    Parol  evidence  is  inadmis-  Mut.  Fire  Ins.  Co.,  7  Cush.  (Mass.)  175, 

Bible  to  show  that  the  parties  to  a  deed  180  ;    Lee  v.   Howard,  &c.  Co.,  3  Gray 

understood  "half**  of  a  rectangular  lot  to  (Mass.),  588,  592.     But  these  cases  are 

mean  a  less  quantity.     Butler  v.  Gale,  27  counter  to  the  current  of  authorities,  and 

Vt.  739.  would  hardly  be  followed  except  in  the 

(b)  So  where  a  policy  was  issued  by  a  same  State.  Union  Mnt  Ins.  Co.  v,  Wil- 
mutual  insurance  company,  and  made  in  kinson,  18  Wall.  (U.  S.)  222.  So  where 
terms  subject  to  the  conditions  of  its  by-  a  bill  of  lading  expressly  stipulated  that 
laws,  and  the  by-laws  provided  that  any  certain  goods  named  therein  may  be  car- 
policy  issued  upon  property  previously  ried  on  deck,  parol  evidence  is  inadmissi- 
insured  should  be  void  unless  the  previ-  ble  to  show  that  the  shipper  agreed  and 
ous  insurance  should  be  expressed  in  the  assented,  at  the  time  of  tne  stowage,  that 
policy  when  issued,  parol  evidence  is  in-  an  additional  portion  of  the  goods  should 
admissible  to  show  that  the  &ct  of  the  be  carried  on  deck.  Sayward  v.  Stevens, 
existence  of  such  prior  insurance,  and  of  8  Gray  (Mass.),  97, 102. 
the  understanding  of  the  insured  that  it  (c)  See  Allen  v.  Furbish,  4  Gray,  504, 
should  remain  in  force,  was  nuide  known  506,  in  which  some  of  the  Massacnusetta 
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made  out  of  a  particular  fund,  has  been  rejected.^  Where  a  writ- 
ten agreement  of  partnership  was  unlimited  as  to  the  time  of  com- 
mencement, parol  evidence  that  it  was  at  the  same  time  verbally 
agreed  that  the  partnership  should  not  commence  until  a  future 
day,  was  held  inadmissible.'  So,  where,  in  assumpsit  for  use  and 
occupation,  upon  a  written  memorandum  of  lease,  at  a  certain 
rent,  parol  evidence  was  offered  by  the  plaintiff  of  an  agreement 
at  the  same  time  to  pay  a  further  sum,  being  the  ground  rent  of 
the  premises,  to  the  ground  landlord,  it  was  rejected.^  (a)  So, 
where,  in  a  written  contract  of  sale  of  a  ship,  the  ship  was  partic- 

189  ;  Woodbridge  v.  Spooner,  8  B.  it  Aid.  238 ;  Moseley  «.  Haoford,  10  B.  &  C.  729  ; 
Erwin  v.  Sanndei-s,  1  Cowen,  249. 

1  CampbeU  v.  Hodgson,  1  Gow,  74.  »     «  Dix  v.  Otis,  5  Pick.  88. 

'  Preston  v.  Merceau,  2  W.  BL  1249.  A  dmilar  decision  was  made  in  the  "  Isa- 
IwUa,"  2  Rob.  Adm.  241,  and  in  White  v.  Wilson,  2  B.  &P.  116,  where  seamen's  wa^es 
were  claimed  in  addition  to  the  snm  named  in  the  shipping  articles.  The  English 
statntes  not  onl^  require  snch  contracts  to  be  in  writing,  but  declare  that  the  articles 
shall  be  conclusive  upon  the  parties.  The  statute  of  the  United  States  is  equally  imper- 
ative as  to  the  writing,  but  omits  the  latter  proTision  as  to  its  conclusiveness.  But  the 
decisions  in  both  the  cases  just  cited  rest  upon  the  general  rule  stated  in  the  text,  which 
is  a  doctrine  of  general  jurisprudence,  and  not  upon  the  mere  positive  enactments  of  the 
statutes.  See  2  Rob.  Adm.  248  ;  Bogert  r.  Caunian,  Anthon,  97.  The  American  courts 
adopt  the  same  doctrine,  both  on  general  principles  and  as  agreeable  to  the  intent  of  the 
act  of  Congress  r^^latinc  the  merchant  service.  See  Ablratt  on  Shipping  (by  Story), 
p,  484,  n.  ;  Bartlett  v.  Wyman,  14  Johns.  260 ;  Johnson  v.  Dalton,  1  Cowen,  648. 
The  same  rule  is  applied  in  regard  to  the  Statute  of  Frauds.  See  11  Mass.  31.  See 
further.  Rich  v.  Jaclcson,  4  Bro.  Ch.  514 ;  Brigham  v.  Rogers,  17  Mass.  571 ;  Fliun  v. 
Calow,  1  M.  &  G.  589. 

cases,  showing  that  parol  evidence  is  inad-  «.  Raymond,  10  Gush.  {Mass.)  184,  141  ; 

missible  to  annex  a  condition  to  an  abso-  Duttou  v,  Gerrish,  9  id.  89.     Nor  can  it 

lute  promise  in  writing  in  the  form  of  be  shown  by  parol  that  the  name  of  the 

a  promissory  note,  promising  to   pay  a  grantee  in  a  deed  was  inserted  therein  by 

certain  sum  of  money  on  a  certain  day  mistake  of  the  scrivener,  in  place  of  an- 

named,  are  reviewed  W  Dewev,  J.,  and  other  person  who  was  intended  as  the 

the  principle  reaffirmed.     HoUenbeck  v.  grantee,  and  who  afterwards  entered  u[>on 

Shutts,  1  Gray,  481  :  Billings  v.  Billings,  and  occupied  the  land.   Crawford  v,  Spen- 

10  Cush.  178,  182 ;   Southwick  v.  Hap-  cer,  8  Id.  418. 

good.  Id.  119,  121  ;  Ridffwajr  v.  Bowman,  Where  a  lease,  under  seal,  of  coal  lands, 
7  Cush.  268,  271.  Parol  evidence  is  not  said  nothing  as  to  the  quantity  to  be 
admissible  to  show  that  a  promissory  note  mined,  but  established  the  price  per  bushel 
was  intended  for  a  receipt  City  Bank  «.  for  all  that  was  mined,  it  cannot  be  shown 
Adams,  45  Me.  455.  b;^  parol,  that  the  lessee,  at  the  time  of 
(a)  So  an  oral  promise  to  discharge  an  signing  the  lease,  promised  to  mine  all  he 
incumbrance  not  created  by  himself,  made  could  dispose  of.  Lyon  v.  Miller,  24  Pa. 
by  a  grantor  to  a  crantee,  cannot  be  shown  St.  892;  Kennedy  r.  Erie,  &c  Plank 
to  have  been  made  at  the  same  time  and  Road  Co.,  25  Id.  224  ;  Chase  «.  Jewett, 
for  the  same  consideration  as  a  deed  con-  87  Me.  851.  "  Furring  for  the  whole 
taining  covenants  of  special  warranty  only,  house,"  in  a  written  building  contract, 
Howe  V,  Walker,  4  Gray  (Mass.),  818  ;  cannot  be  shown  by  parol  to  mean  only 
Goodrich  V.  Longley,  Id.  879,  888.  Nor  nsual  furring.  Herrict ».  Noble,  27  Vt.  1. 
can  a  limited  warranty  in  a  deed  be  ex-  Nor  can  it  M  shown  by  parol  that  an  as- 
tended  to  a  general  warranty  by  proof  of  a  signment  of  store  goods  was  intended  to 
jMirol  agreement  to  that  effeet,  made  at  the  include  the  "store  books.''  Taylor  v. 
time  ofthe  delivery  of  the  deed.    Raymond  Sayre,  4  Zabr.  (N.  J.)  647. 
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ularlj  described,  it  was  held  that  parol  evidence  of  a  further 
descriptive  representation,  made  prior  to  the  time  of  sale,  was  not 
admissible  to  charge  the  vendor,  without  proof  of  actual  fraud ; 
all  previous  conversation  being  merged  in  the  written  contract.^ 
So,  where  a  contract  was  for  the  sale  and  delivery  of  "  Ware 
potatoes,"  of  which  there  were  several  kinds  or  qualities,  parol 
evidence  was  held  not  admissible  to  show  tliat  the  contract  was 
in  fact  for  the  best  of  those  kinds.^  Where  one  signed  a  premium 
note  in  his  own  name,  parol  evidence  was  held  inadmissible  to 
show  that  he  signed  it  as  the  agent  of  the  defendant,  on  whose 
property  he  had  caused  insurance  to  be  effected  by  the  plaintiff, 
at  the  defendant's  request,  and  who  was  sued  as  the  promisor  in 
the  note,  made  by  his  agent.^  (a)  So,  where  an  agent  let  a  ship 
on  hire,  describing  himself  in  the  charter-party  as  "  owner,"  it 
was  held,  in  an  action  upon  the  charter-party,  brought  by  the  true 
owner,  that  parol  evidence  was  not  admissible  to  show  that  the 
plaintiff,  and  not  the  agent,  was  the  real  owner  of  the  ship.^  Even 
the  subsequent  confession  of  the  party,  as  to  the  true  intent  and 
construction  of  the  title-deed,  under  which  he  claims,  will  be 


1  Pickering  v.  Dowson,  4  Taunt.  779.  See  also  PoweU  v.  Edmnnds,  12  East,  6 ; 
Pender  v,  Fobes,  1  Dev.  &  Bat.  250 ;  Wright  v.  Crookes,  1  Scott,  K.  R.  686. 

3  Smith  V.  Jeffryes,  15  M.  &  W.  661. 

>  Stackpole  v.  Amold,  11  Mass.  27.  See  also  Hunt  v.  Adams,  7  Mass.  518  ;  Shank- 
land  V.  Corp.  of  Washington,  6  Peters,  894.  But  parol  evidence  is  admissible  to  show 
that  one  oi  several  promisors  signed  as  the  surety  of  another.  Carpenter  v.  King,  9 
Met.  511  ;  McGee  v.  Prouty,  Id.  547.  And  where  a  special  agreement  was  made  in 
writing  for  the  sale  of  goods  from  A  to  6,  the  latter  being  in  part  the  agent  of  C,  whose 
name  did  not  appear  in  the  transaction,  it  was  held,  that  C  might  maintain  an  action 
in  his  own  name  against  A  for  the  breach  of  this  contract ,  and  tnat  parol  evidence  waa 
admissible  tx>  prove,  that  B  acted  merely  as  the  agent  of  C,  and  for  his  exclusive  bene- 
fit.    Hubbert  v.  Borden,  6  Wharton,  79. 

«  Humble  v.  Hunter,  12  Q.  B.  310.  And  see  Lucas  v.  De  la  Cour,  1  M.  ft  a  249  ; 
Bobson  V.  Drummond,  2  B.  &  Ad.  808. 


(a)  Myrick  v.  Dame,  9  Cush.  (Mass.)  not  ap|>earing  on  its  face,  for  the  pfoipoae 

248,264.     See  Arnold  V.  Cessna,  26  Pa.  ofshowingthatthedefendantsgavetime  to 

St  84.     So  as  between  successive  indor-  the  principal  without  the  sure^'s  consent, 

sers,   that  they  were  in  fact  cosureties.'  Dickinson  v.  Commissioner,  6  Ind.  128; 

Weston  ».  Charaberlin,  7  Cush.  404  i  Riley  RQey  ».  Gregg,  16  Wis.  666.    And  so,  gen- 

V.  Gerrish,  9  Id.  104.    And  an  agreement  erally,  to  show  the  relations  of  the  several 

between  two  sureties  on  a  bond,  that  one  parties  to  each  other.    Br.  Bk.  of  Mobile 

of  them  shall  not,  as  between  themselves,  «.  Coleman,  20  Ala.  140.     So  that  a  lease 

be  liable  in  conseqaence  of  his  becomlns  executed  by  an  administrator  was  for  the 

such  a  surety,  may  be  proved  by  parol,  benefit  of  we  estate  (Russell  v.  Erwin,  41 

Barry  17.  Ransom,  2  Keman  (N.  Y.),  462.  Ala.  292) ;  and  that  a  certificate  of  deposit 

But  see  Norton  v.  Coons,  2  Selden   (N.  taken  by  a  ffuardian  was  for  the  benefat  of 

Y. ),  83.    So  upon  a  joint  and  several  note  the  ward.     Beaaley  o.  Watson,  Id.  284. 
that  one  of  the  signers  is  a  surety,  a  fact 
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rejected.^  The  books  abound  in  cases  of  the  application  of  this 
rule  i  but  these  are  deemed  sufficient  to  illustrate  its  spirit  and 
meaning,  which  is  the  extent  of  our  present  design. 

§  282.  other  language  only  eacoluded.  From  the  examples  given 
in  the  two  preceding  sections,  it  is  thus  apparent  that  the  rule 
exdudes  only  parol  evidence  of  the  language  of  the  parties,  contra- 
dicting, varying,  or  adding  to  that  which  is  contained  in  the 
written  instrument ;  and  this  because  they  have  themselves  com- 
mitted to  writing  all  which  they  deemed  necessary  to  give  full 
expression  to  their  meaning,  and  because  of  the  mischiefs  which 
would  result,  if  verbal  testimony  were  in  such  cases  received. 
But  where  the  s^reement  in  writing  is  expressed  in  short  and 
incomplete  terms,  parol  evidence  is  admissible  to  explain  that 
which  is  per  ee  unintelligible,  such  explanation  not  being  incon- 
sistent with  the  written  terms.*''  (a)  It  is  also  to  be  kept  in  mind, 
that  though  the  first  question  in  all  cases  of  contract  is  one  of 
interpretation  and  intention,  yet  the  question,  as  we  have  already 
remarked,  is  not  what  the  parties  may  have  secretly  and  in  fact 
intended,  but  what  meaning  did  they  intend  to  convey,  by  the 
words  they  employed  in  the  written  instrument.  To  ascertain 
the  meaning  of  these  words,  it  is  obvious  that  parol  evidence  of 
extraneous  facts  and  circumstances  may  in  some  cases  be  admitted 
to  a  very  great  extent,  without  in  any  wise  infringing  the  spirit 
of  the  rule  under  consideration.  These  cases,  which  in  truth  are 
not  exceptions  to  the  rule,  but  on  the  contrary  are  out  of  the 
range  of  its  operation,  we  shall  now  proceed  to  consider. 

§  283.  Several  writings.  It  is  in  the  first  place  to  be  observed, 
that  the  rule  does  not  restrict  the  court  to  the  perusal  of  a  single 
instrument  or  paper ;  for,  while  the  controversy  is  between  the 
original  parties,  or  their  representatives,  all  their  contemporaneous 

^  Paine  v.  Mclntier,  1  Mass.  69,  as  explained  in  10  Mass.  461.  See  also  Townsend 
V.  Weld,  8  Ma».  146. 

>  Sweet  V.  Lee,  3  M.  &  G.  452. 

(a)  So,  where  the  writing  was,  '<Bec*d  Cf.  CoUender  9.  Dunsmore,  55  N.  Y.  200. 

of  P.  9500,daeondenuind,"itwasheldthat  Certain  contracts,  however,  though  very 

parol  evidence  was  admissible  of  the  con-  concise  in  their  language  have  a  definite 

sideration  of  the  promise  and  the  circum*  meaning  in  the  commercial  world  and  may 

stances  of  the  transaction.     De  Lavallette  not  be  contradicted  by  parol  evidence. 

V.  Wendt,  75  N.  Y.  679.    So,  when  the  Such  are  in  some  instances  acceptances 

writing  was,  "I.  0.  U.  the  sum  of  $160,  and  indorsements  of  commercial    paper, 

which  I  shall  {Miy  on  demand  to  you,"  ^  Haner  v.  Patterson,  84  Pa.  St  274  ;  Boss 

rol  evidence    is   admissible    to   identify  v,  £spy,  66  Id.  481 ;  Jones  v.  Albee,  70 

•*you."    Kinney  v,  Flynn,  2  B.  I.  819.  IIL  84. 
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foritifigsy  relating  to  the  same  subjectrmatter,  are  admissible  in 
evidence.^  (a) 

§  284.  May  be  shown  to  be  void.  It  is  in  the  next  place  to  be 
noted)  that  the  rule  is  not  infringed  by  the  admission  of  parol 
evidence,  showing  that  the  instrument  is  altogether  voidj  or  that 
it  never  had  any  legal  existence  or  binding  force ;  either  by  reason 
of  fraud,  or  for  want  of  due  execution  and  dellyery,  or  for  the 
illegality  of  the  subjectr-matter.  (&)  This  qualification  applies  to 
all  contracts,  whether  under  seal  or  not.  The  want  of  consideration 
may  also  be  proved  to  show  that  the  agreement  is  not  binding ;  («) 
unless  it  is  either  under  seal,  which  is  conclusive  evidence  of  a 
sufficient  consideration,^  or  is  a  negotiable  instrument  in  the 
hands  of  an  innocent  indorsee.'  Fraiidj  practised  by  the  party 
seeking  the  remedy,  upon  him  against  whom  it  is  sought,  and  in 
that  which  is  the  subject-matter  of  the  action  or  claim,  is  uni* 
versaJly  held  fatal  to  his  title.  "The  covin,'*  says  Lord  Coke, 
"  doth  suffocate  the  right.''  The  foundation  of  the  claim,  whether 
it  be  a  record,  or  a  deed,  or  a  writing  without  seal,  is  of  no 
importance;  they  being  alike  void,  if  obtained  by  fraud.* (<i) 

^  Leeds  v,  Lancaabire,  2  Campb.  205  ;  Hartley  v.  Wilkinson,  4  Campb.  127  ;  Stone 
r.  Metcalf,  1  Stark.  58  ;  Boweroank  v.  Monteiro,  4  Taunt  846,  per  Gibbs,  J.  ;  Hunt 
V.  Livermore,  5  Pick.  895  ;  Davlin  v.  Hill,  2  Fairf.  434  ;  Coucb  v.  Meeker,  2  Conn. 
802  ;  Lee  v.  Dick,  10  Pet  482  ;  BeU  v.  Bruen,  17  Pet  161 ;  8.  o.  1  Howard,  S.  C. 
169,  188. 

^  Supra,  fi  19,  22  ;  injra,  §  808. 

•  Supra,  §i  189,  190. 

*  2  Stark.  Evid.  840  ;  Thit  on  Evid.  827,  828 ;  Chitty  on  Contr.  527  a  ;  Buckler ». 
Millerd,  2  Ventr.  107  ;  Kilmer  v,  Gott,  4  Bro.  P.  C.  280 ;  Taylor  v.  Weld,  5  Mass.  116, 

Sir  Sedgwick,  J.  ;  Franchot  v,  Leacb,  5  Cowen,  508  ;  Dorr  «.  Munsell,  18  Johns.  431 ; 
orton  V.  Chandler,  8  GreenL  9 ;   Commonwealth  «.  BuUard,  9  Mass.  270  ;   Scott  «. 
Barton,  2AAhm.  812. 

(a)  Where  the  question  tnma  upon  the  (5)  Faunce  v.  State,  &&  Ins.  Co.,  101 

existence  of  the  written  contract,  or  which  Mass.  279  ;   Sherman  p.  Wilder,  106  Id. 

of  the  two  writings  was  adopted  by  the  587 ;    Wilson   v.  Haecker,  85  IIL  849 ; 

parties  as  the  binding  contract,  evidence  Heeter  v.  Glasgow,  79  Pa.  St  79  ;  Beera  v. 

of  extrinsic  facts  is  admissible.   Kalamazoo  Beers,  22  Mic£  42;    Martin  v.  Clarke,  8 

Kov.   Man.   Co.  v.  McAlister,   40  Mich.  R.  I.  889  ;    Grierson  v.  Mason,  60  N.  T. 

84  ;  Hill  V,  Miller,  76  N.  Y.  82.     So  evi-  894.     It  has  been  held  that  when  one 

dence  of  language  used  by  the  parties  dur-  party  to  a  contract  is  unable  to  read,  and 

ing  the  negotiation,  explanatory,  and  not  the  other  party,  Imowing  the  fact,  allows 

contradictory,  of  the  langua^  used  in  the  him  to  sign  the  contract  and  then  seeks  to 

contract,   is  admissible.      Thorington  «.  enforce  it,  this  is  such  a  fraud  as  will  gire 

Smith,  8  Wall.  (U.  S. )  1  ;  McDonald  v.  the  party  who  thus  signed  the  contract  in 

Longbottom,  1  E.  &  E.  977  ;   Mum  ford  ignorance  of  its  ctrnteots  a  right  to  show 

V,  Gething,  7  C.  B.  n.  b.  805  ;  Almgren  v.  that  the  paper   does  not  express  all  the 

Dutilh,  5  N.  Y.  28  ;  Barrett  v.  Stow,  15  terms  of  the  agreement  which  they  made. 

IIL  423  ;  Stoops  v.  Smith,  100  Mass.  63  ;  Trambly  v.  Ricard,  180  Mass.  259.     Ct 

Hart  V.  Hammett,  18  Vt.  127  ;  Sargent  v.  Foye  v.  Patch,  182  Mass.  106. 

Adams,  3  Gray  (Mass.),  72.     Andsee|N»^,  (c)  Meyer  v.  Casey,  57  Miss.  615. 

§  288  ;  ante,  §  280.  yd)  Allen  v.  Furbish,  4  Gray  (MaaB.X 
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Parol  evidence  may  also  be  x>ffered  to  show  that  the  contract  was 
made  for  the  furtherance  of  objects  forbidden  by  law}-  whether  it 
be  by  statute,  or  by  an  express  rule  of  the  common  law,  or  by  the 
general  policy  of  the  law ;  or  that  the  writing  was  obtained  by 
feltmy^  or  by  duress;^  or  that  the  party  was  incapable  of  binding 
himself,  either  by  reason  of  some  legal  impediment,  such  as 
infancy  or  coverture,*  or  from  actual  imbecility  or  want  of  reason,* 
whether  it  be  by  means  of  permanent  idiocy  or  insanity,  or  from  a 
temporary  cause,  such  as  drunkenness ;  ®  or  that  the  instrument 
came  into  the  hands  of  the  plaintiff  without  any  absolute  and  final 
delivery y'  by  the  obligor  or  party  charged,  (a) 

§  284  a.  When  wilting  is  inoomplete.  Nor  does  the  rule  apply 
in  cases  where  the  original  contract  was  verbal  and  entire,  and  a 
part  only  of  it  was  reduced  to  writing.  (V)    Thus,  where,  upon  an 

1  Collins  v.  Blantern,  2  Wils.  347  ;  1  Smith's  Ijeading  Cas.  154,  168,  n.,  and  cases 
there  cited.  If  the  contract  is  by  deed,  the  illegality  must  be  specially  pleaded. 
Whelpdale's  Case,  5  Co.  119  ;  Mestayer  «.  Bi^  4  Tyrw.  471.  Bat  the  rule  in  the 
text  applies  to  such  cases  as  well  as  to  those  ansing  under  the  general  issue.  See  also 
Biggs  V.  Lawrence,  3  T.  R.  454  ;  WayineU  v.  Reed,  5  T.  R.  600 ;  Doe  v.  Ford,  3  Ad. 
&  El.  649  ;  Catlin  «.  Bell,  4  Campb.  183 ;  Commonwealth  v.  Pease,  16  Mass.  91 ;  Nor^ 
man  v.  Cole,  3  £sp.  253  ;  Sinclair  v.  Stevenson,  1  C.  &  P.  582 ;  Chitty  on  Contr. 
519-527. 

>  2  B.  ft  P.  471,  per  Heath,  J. 

*  2  Inst  482, 483 ;  5  Com.  Dig.  Pleader,  2  W.  18-28 ;  Stonffer  v.  Latshaw,  2  Watts, 
165  ;  Thompson  o.  Lockwood,  15  Johns,  256  ;  2  Stark.  Evid.  274. 

«  2  Stark.  Evid.  274  ;  Anon.,  12  Moil  609  ;  Van  Valkenbuigh  v.^  Bouk,  12  Johns. 
338  ;  2  Inst.  482,  483  ;  5  Dig.  vbi  ntp. 

*  2  Kent,  Comm.  450-453,  and  cases  there  cited  ;  Webster  v.  Woodford,  8  Day»  90  ; 
Mitchell  V.  Kingman,  5  Pick.  431 ;  Rice  v.  Peet,  15  Johns.  503. 

*  See  Barrett  v.  Buxton,  2  Aik.  167,  where  this  point  is  ably  examined  by  Pren- 
tiss, J. ;  Seymour  «.  Delancy,  8  Cowen,  518 ;  1  Story's  Eq.  Jur.  §  231,  n.  (2) ; 
Wiffgleswortn  v.  Steers,  1  Hen.  &  Munf.  70  ;  Prentice  v.  Achom,  2  Paige,  31. 

M:!lark  v.  Gifford,  10  Wend.  810 ;  United  States  v.  Ijeffler,  11  Peten,  86 ;  Jftckaon 
d.  Titus  V.  Myera»  11  Wend.  533,  536 ;  Couch  v.  Meeker,  2  Conn.  802. 

504,  509  ;   Prescott  v.  Wright,  Id.  461 ;  Plnmer  v,  Onthrie,  76  Pa.  St  441 ;  lind- 

Cushing  V.  Rice,  46  Me.  303  ;   Thompson  auer  v,  Cummings,  57  DL  195.     But  if  the 

V.  Bell,  37  Ala.  438 ;   Plant  v.  Condit,  22  &cts  of  the  case  show  that  the  roortga- 

Ark.   454  ;   Selden  v.  Myers,  20  How.  gor  Toluntarily  adopted  that  mode  of  con- 

(U.  S.)    506.    It  is  also  held  that  oral  veyance  for  purposes  of  his  own,  e,  g.  to 

evidence  may  be  given  in  a  court  of  equity  defraud  his  creditors,  equity  will  not  admit 

to  show  that  an  instrument  of  conveyance,  such  evidence.     Hassam  v.  Barrett,  115 

absolute  upon  its  face,  was  in  reality  in-  Mass.  256.    Nor  if  the  transaction  is  a 

tended  as  a  mortga^  or  security  only,  conditional  sale,  not  a  mortgage.    Bon  ham 

This  evidence  is  admitted  upon  the  ground  9.  Craig,  80  N.  C.  224. 
that  the  mere  conduct  of  the  mortgagee  in  (a)  The  fact  that  an  instrument  is 

tr3ring  to  treat  a  mortgage  as  an  absolute  wrongly  dated   may  also  be  shown   by 

conveyance,  or  in  requiring  an  absolute  parol.     Reffell  ^.  Reffell,  L.  R.  1  P.  &  D. 

deed  when  the  transaction  ib  in  reality  a  139 ;  Shaughnessey  v,  Lewis,  180  Mass. 

loan,  is  a  fraud  against  which  equity  wiU  855 ;  Cole  v.  Howe,  50  Vt.  35  ;  Oately  v. 

relieve.    Campbell  v.  Dearborn,  109  Mass.  Irvine,  51  CaL  172  ;  Finney's  Appeal,  59 

130 ;    Brick  v.  Brick,   98  U.    S.    514 ;  Pa.  St  898 ;  Stockham  v.  Stockham,  82 

Matthews   v.   Sheehan,  69  K.  Y.   585 ;  Md.  196. 
Odenbaugh  v.  Bradford,  67  Pa.  St.  96  ;         (p)  Morgan  v.  Griffith,  L.  B.  6  Ex.  70; 
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adjustment  of  accounts,  the  debtor  conveyed  certain  real  estate 
to  the  creditor  at  an  assumed  value,  which  was  greater  than  the 
amount  due,  and  took  the  creditor's  promissory  note  for  the  bal- 
ance ;  it  being  verbally  agreed  that  the  real  estate  should  be  sold, 
and  the  proceeds  accounted  for  by  the  grantee,  and  that  the  defi- 
ciency, if  any,  below  the  estimated  value,  should  be  made  good  by 
the  grantor;  which  s^eement  the  grantor  afterwards  acknowl- 
edged in  writing,  —  it  was  held,  in  an  action  brought  by  the  latter 
to  recover  the  contents  of  the  note,  that  the  whole  agreement  was 
admissible  in  evidence  on  the  part  of  the  defendant ;  and  that, 
upon  the  proof  that  the  sale  of  the  land  produced  less  than  the 
estimated  value,  the  deficiency  should  be  deducted  from  the 
amount  due  upon  the  note.^  (a) 

§  285.  To  explain  reoltaUi  of  fact  Neither  is  this  rule  infringed 
by  the  introduction  of  parol  evidence,  contradicting  or  explaining 
the  instrument  in  some  of  its  recitals  of  facts^  where  such  recitals 
do  not,  on  other  principles,  estop  the  party  to  deny  them ;  and 
accordingly  in  some  cases  such  evidence  is  received.^  (6)  Thus, 
in  a  settlement  case,  where  the  value  of  an  estate,  upon  which  the 
settlement  was  gained,  was  in  question,  evidence  of  a  greater  sum 
paid  than  was  recited  in  the  deed  was  held  admissible.*  So,  to 
show  that  the  lands  described  in  the  deed  as  in  one  parish,  were 
in  fact  situated  in  another.*  So,  to  show  that  at  the  time  of  en- 
tering into  a  contract  of  service  in  a  particular  employment,  there 

^  Lewis  v.  Gray,  1  Mass.  297  ;  Lapham  v,  Whipple,  8  Met  59. 

«  2  Poth.  on  Obi.  by  Evans,  pp.  181,  182. 

8  Bex  V,  Scammonden,  8  T.  li.  474.     See  also  Doe  v.  Ford,  8  Ad.  &  El.  649. 

«  Rex  V.  Wickham,  2  Ad.  &  EL  617. 

Chi»>in  V,  Bobson,  78  N.  Y.  74 ;  Gallan  lates  to  the  same  snbject-matter.    Bonney 

V.   Lukens,  89  Pa.  St.  184  ;   Barclay  v.  v.  Morrill,  57  Me.  368  ;  Basshor  v,  Forbes* 

Wainwnght,  86  Id.  191 ;  Caley  v.  Phila.,  86  Md.  154. 

&c.  R.  fi.  Co.,  80  Id.  868 ;   Barclay  v.  (a)  Sheffield  r.  Page,  Sprague's  Deci- 

Hopkins,  59  6a.  562 ;  Willis  «.  Hulbert,  sions,  285  ;    Harris  v.  Fomian,  5  C.  B. 

117  Mass.   151 ;  Bissenser  v,  Guiteman,  2i.  r.  1  ;  Wallis  v,  Littell,  11  C.  B.  N.  & 

6  Heisk.  (Tenn.)  277.     So,  an  oralstipula-  868  ;   8  Jur.  n.  b.  745  ;   see  also  Wake  v, 

tion  may  alwa3rs  be  shown  that  the  instra-  Harrop,  10  W.  B.  626  ;  s.  c.  7  Law  T. 

ment  was  not  to  become  of  binding  force  N.   s.   96,  in  the  Exchequer  Chamber ; 

unless  some  condition  precedent  was  nre-  Crane  v.  Elizabeth,  &c.,  29  N.  J.  L.  802. 

yiously  fulfilled.   Lindley  v.  Lacey,  17  C.  B.  So  where  the  contract  is  part  by  parol  and 

N.  8.  578  ;  Murray  v.  Stair,  2  B.  &  C.  82 ;  part  by  telegram,  the  part  by  parol  may 

Wilson  V,  Powers,  131  Mass.  589 ;  Earle  oe  shown  to  control  and  modify  that  by 

V.  Rice,  111  Id.  17  ;  Greenawalt  v,  Kohne,  telegram.    Beach  v,  Rar.  &  DeL  R.  K 

85  Pa.  St  869 ;  Black  v.  Lamb,  1  Beas.  Co.,  37  N.  Y.  467. 
(N.  J.)  108.  (b)  IncersoU  v.  Truebody,  40  Cal.  608  ; 

So,  a  distinct  collateral  agreement,  in-  Hams  v.  Kickett,  4  H.^  if.  1 ;  Chapman 

dependent  of  and  not  varying  the  written  v.  Callis,  2  F.  &  F.  161. 
agreement,  may  be  proved  &ough  it  re- 
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was  a  further  agreement  to  pay  a  sum  of  money  as  a  premium, 
for  teaching  the  party  the  trade,  whereby  an  apprenticeship  was 
intended ;  and  that  the  whole  was  therefore  void  for  want  of  a 
stamp,  and  so  no  settlement  was  gained.^  So,  to  contradict  the 
recital  of  the  date  of  a  deed ;  as,  for  example,  by  proving  that  a 
charter-party,  dated  February  6th,  conditioned  to  sail  on  or  before 
February  12th)  was  not  executed  till  after  the  latter  day,  and  that 
therefore  the  condition  was  dispensed  with.^  So,  to  show  that  the 
reference  in  a  codicil  to  a  will  of  1833  was  a  mistake,  that  will 
being  supposed  to  be  destroyed ;  and  that  the  will  of  1837  was 
intended.^  And,  on  the  other  hand,  where  a  written  guaranty 
was  expressed  to  be  '^  in  consideration  of  your  having  discounted 
V.'s  note,"  and  it  was  objected  that  it  was  for  a  past  consider- 
ation, and  therefore  void,  explanatory  parol  evidence  was  held 
admissible,  to  show  that  the  discount  was  contemporaneous  with 
the  guaranty.*  So,  where  the  guaranty  was  "  in  consideration  of 
your  having  thiB  day  advanced  to  V.  D.,"  similar  evidence  was 
held  admissible.^  It  is  also  admissible  to  show  when  a  written 
promise,  without  date,  was  in  fact  made.^  Evidence  may  also  be 
given  of  a  consideration,  not  mentioned  in  a  deed,  provided  it  be 
not  inconsistent  with  the  consideration  expressed  in  it.'' 

§  286.  To  show  nature  of  the  subject-matter.  As  it  is  a  leading 
rule,  in  regard  to  written  instruments,  that  they  are  to  be  inter- 
preted according  to  their  subject-matter,  it  is  obvious  that  parol 
or  verbal  testimony  must  be  resorted  to,  in  order  to  ascertain  the 
nature  and  qitalities  of  the  mbject^  to  which  the  instrument  refers. 
Evidence  which  is  calculated  to  explain  the  subject  of  an  instru- 
ment is  essentially  different  in  its  character  from  evidence  of 
verbal  communications  respecting  it.  Whatever,  therefore,  indi- 
cates the  nature  of  the  subject,  is  a  just  medium  of  interpretation 
of  the  language  and  meaning  of  the  parties  in  relation  to  it,  and 

1  Rex  V.  Laindon,  8  T.  R.  379. 

s  Hall  «.  Cazenove,  i  East,  477.  See  farther,  Tait  on  Evid.  pp.  882,  838-886 ; 
tn/m,  §  304. 

*  Quincey  «.  Quincey,  11  Jnr.  111. 

«  Ex  parte  Flight,  35  L^.  Obe.  240.  And  see  Haigh  v.  Brooks,  10  Ad.  &  £1.  809 ; 
Batcher  v.  Steoart,  11  M.  &  W.  857. 

*  Goldshede  v.  Swan,  35  Leg.  Obe.  208  ;  1  Exch.  154.  This  case  has  been  the  sab- 
Ject  of  some  animated  discussion  in  England.    See  12  Jur.  22,  94,  102. 

*  Lobb  V.  Stanley,  5  Q.  B.  674.  '  Cliflford  ».  Turrill,  9  Jur.  688. 

^  In  the  term  '^subiect,**  in  this  connection,  text-writers  include  eyer}'thing  to 
which  the  instrument  relates,  as  well  as  the  person  who  is  the  other  contracting  party, 
or  who  is  the  object  of  the  provision,  whether  it  be  by  will  or  deed.  FbiL  k  Am.  on 
Evid.  732,  n.  (1) 
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is  also  a  just  foundation  for  giving  the  instrument  an  interpre* 
tation,  when  considered  relatively,  different  from  that  which  it 
would  receive  if  considered  in  the  abstract,  (a)  Thus,  where  cer- 
tain premises  were  leased,  including  a  jard,  described  by  metes 
and  bounds,  and  the  question  was,  whether  a  cellar  under  the 
jard  was  or  was  not  included  in  the  lease ;  verbal  evidence  was 
held  admissible  to  show  that,  at  the  time  of  the  lease,  tlie  cellar 
was  in  the  occupancy  of  another  tenant,  and,  therefore,  that  it 
could  not  have  been  intended  by  the  parties  that  it  should  pass  by 
the  lease.^  (6)  So,  where  a  house,  or  a  mill,  or  a  factory  is  con- 
veyed, eo  nominey  and  the  question  is  as  to  what  was  part  and 
parcel  thereof,  and  so  passed  by  the  deed,  parol  evidence  to  this 
point  is  admitted.^  (c) 

§  287.  Role  BubBtantlaUy  tlie  same  in  wlUs.  Indeed,  there  is  no 
material  difference  of  principle  in  the  rules  of  interpretation 
hetween  mils  and  contracts^  except  what  naturally  arises  from  the 
different  circumstances  of  the  parties.  The  object,  in  bot^  cases, 
is  the  same,  namely,  to  discover  the  intention.  And,  to  do  this, 
the  court  may,  in  either  case,  put  themselves  in  the  place  of  the 
party y  and  then  see  how  the  terms  of  the  instrument  aflfect  the 
property  or  subject-matter.^  (i)   With  this  view,  evidence  must  be 

1  2  Poth.  on  Obi.  by  Evans,  p.  185  ;  Doe  d.  Freeland  v,  Burt,  1  T.  R.  701 ;  Elfe  v. 
Gadsden,  2  Rich.  873 ;  Brown  v.  Slater,  16  Conn.  192 ;  Hilbourn  v.  Ewart,  5  T.  R. 
881,  885. 

>  Ropps  r.  Barker,  4  Pick.  239  ;  Farrar  v.  Staclqmle,  6  Greenl.  154  ;  infrtiy  §  287, 
cases  in  note.  Bat  where  the  language  of  the  deed  was  broad  enough  plainly  to 
include  a  garden,  together  with  the  house,  it  was  held,  that  the  written  paper  of  con- 
ditions of  sale,  excepting  the  garden,  was  inadmissible  to  contradict  the  aeed.  Doe  v» 
Webster,  4  P.  &  D.  273. 

<  Doe  «.  Martin,  1  N.  &  M.  524  ;  s.  o.  4  B.  &  Ad.  771,  785,  Der  Park,  J. ;  Holsten 
v.  Jompson,  4  Esp.  189 ;  Brown  v,  Thomdike,  15  Pick.  400 ;  Phil.  &  Am.  on  Evid. 
736 ;  2  PhiL  Evid.  277.  The  rules  of  interpretation  of  wills,  in  Vice-Chancelloir 
Wigram's  admirable  treatise  on  that  subject,  may  be  safely  applied,  mutato  nomine^  to 
all  other  private  instruments.  They  are  contained  in  seven  propositions,  as  the  resist 
both  of  principle  and  authority,  and  are  thus  expressed  :  "  I.  A  testator  is  always 
presumed  to  use  the  words,  in  which  he  expresses  himself,  according  to  their  strict  and 
primary  acceptation,  unless,  from  the  context  of  the  will,  it  appears  that  he  has  used 

(a)  For  this  pnrpose  may  be  ^ren  in  ties,  from  their  situation,  probably  intend- 
evidence  the  acts,  aeclarations,  and  con-  ed  such  articles.  Swett  v.  Shumway,  108 
veyances  of  the  person  making  the  grant.  Mass.  865.  Of.  Whitney  v.  Boardman, 
Cleverly  v.  Cleverly,  124  Mass.  814.  118  Mass.  242. 

(b)  Infra,  §§  401,  402,  and  notes.  (d)  Lancey  v.  Phoenix  Ins.  Co.,  56  M& 
Chadwick  v.  Bnmley,  12  W.  R.  1077.  662  ;  post,  vol.  iL  §  671.    For  Mr.  Pow- 

(c)  So,  when  a  contract  was  made  for  eU's  rules  for  the  construction  of  devises, 
an  article  called  ''horn  chains,*'  parol  see  2  Pow.  on  Dev.  by  Jarman,  pp.  6-11 ; 
evidence  was  admitted  to  show  that  the  Cniise's  Dig.  (GreenleaTs  ed.)  tit.  38,  c.  9, 
article  known  to  the  trade  as  ''hom  §§  1-15,  and  notes;  2d  Greenleafs  ed. 
chains"  were  made  partly  of  horns  and  (1857)  &c.,  voL  iii.  pp.  172-179,  and 
partly  of  hoofs,  and  to  show  that  the  par-  notes. 
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admissible  of  all  the  circumstances  surrounding  the  author  of  the 
instrument.^  (a)  In  the  simplest  case  that  can  be  put,  namely, 
that  of  an  instrument  appearing  on  the  face  of  it  to  be  perfectly 
intelligible,  inquiry  must  be  made  for  a  subjectrmatter  to  satisfy 

them  in  a  different  sense  ;  in  which  case,  the  sense  in  which  he  thus  appears  to  have 
used  them  will  he  the  sense  in  which  they  are  to  be  constraed.  II.  Whete  there  is 
nothing  in  the  oontezt  of  a  will,  from  whicn  it  ia  apparent  that  a  testator  has  used  the 
words,  in  which  he  has  expressed  himself,  in  any  other  than  their  strict  and  primary 
sense,  and  where  hia  words  so  interpreted  are  sensible  with  reference  to  extrinsic  cir- 
cumstances, it  is  an  inflexible  rule  of  construction,  that  the  words  of  the  will  shall  be 
interpreted  in  their  strict  and  primary  sense,  and  in  no  other,  although  they  may  be 
capable  of  some  popular  or  secondary  interpretation,  and  althouffh  the  most  conclusive 
evidence  of  intention  to  use  them  in  such  popular  or  secondary  vense  be  tendered. 
III.  Where  iJiere  is  nothing  in  the  context  of  a  will,  from  which  it  la  anparent  that  a 
testator  has  i^ied  the  words  in  which  he  has  expressed  himself  in  any  otner  than  their 
strict  and  primary  sense,  but  his  words  so  interpreted  are  insensible  with  reference  to 
extrinsic  circnmstances,  a  court  of  law  may  look  into  the  extrinsic  circumstances  of  the^ 
case,  to  see  whether  the  meaning  of  the  words  be  sensible  in  any  popular  or  secondaiy 
sense,  of  which,  with  reference  to  these  circumstances,  they  are  capable.  IV.  Where 
the  characters,  in  which  a  will  is  written,  are  difficult  to  be  deciphered,  or  the  lan^age 
of  the  will  ia  not  understood  by  the  court,  the  evidence  of  persons  skUled  in  decipher- 
ing writing,  or  who  understand  the  language  in  which  the  will  ia  written,  is  admissible 
to  declare  what  the  characters  are,  or  to  iniorm  the  court  of  the  proper  meaning  of  the 
words,  y.  For  the  purpose  of  determining  the  object  of  a  testator's  bomity,  or  the 
subject  of  disposition,  or  the  quantity  of  interest  intended  to  be  given  by  his  will,  a 
court  may  innuire  into  every  material  fact  relating  to  the  person  who  claims  to  be 
interested  under  the  will,  and  to  the  property  whicn  is  claimed  as  the  su^ect  of  dispo- 
sition, and  to  the  circumstances  of  the  testator  and  of  his  family  and  affairs ;  for  the 
purpose  of  enabling  the  court  to  identify  the  person  or  thing  intended  by  the  testator, 
or  to  determine  the  quantity  of  interest  he  has  given  by  his  will.  The  same  (it  is  con- 
ceived) is  true  of  every  other  disputed  point,  respecting  which  it  can  be  sho¥m,  that  a 
knowledge  of  extrinsic  facto  can  m  any  way  be  made  ancillary  to  the  right  interpreta- 
tion of  a  testator's  words.  Y I.  Where  the  words  of  a  wUl,  aided  by  evidence  of  the  ma- 
terial facts  of  the  case,  are  insufficient  to  determine  the  testator's  meaning,  no  evidence 
will  be  admissible  to  prove  what  the  testator  intended,  and  the  will  (excent  in  certain 
special  cases  —  see  Proposition  VII.)  will  be  void  for  unoertointy.  VIi.  Notwith- 
standing the  rule  of  law,  which  makes  a  will  void  for  uncertainty,  where  the  words, 
aided  by  evidence  of  the  material  facte  of  the  case,  are  insufficient  to  determine  the 
testator^  meaning,  courto  of  law,  in  certain  special  cases,  admit  extrinsic  evidence  of 
intention,  to  make  certain  the  person  or  thing  intended,  where  the  description  in  the 
will  is  insufficient  for  the  purpose.  These  cases  may  be  thus  defined :  Where  the 
object  of  a  testator*s  bounty,  or  the  subject  of  disposition  {L  e.  person  or  thing 
intended),  is  described  in  terms  which  are  applicable  indifferently  to  more  than  one 
person  or  things  evidence  is  admissible  to  prove  which  of  the  persons  or  things  so  de- 
scribed was  intended  by  the  testator."  See  Wigram  on  the  Admission  of  Extrinsic 
Evidence  in  Aid  of  the  Interpretation  of  Wills,  pp.  11-14.  See  also  Quy  v.  Sharp,  1 
M.  k  K.  602,  per  Ld.  Brougham,  0. 

^  The  propriety  of  admitting  such  evidence  in  order  to  ascertain  the  meaning  of 
doubtful  words  or  expressions  m  a  will,  is  expressly  conceded  l^  Marshall,  C.  J.,  in 
Smith  V,  Bell,  6  Peters,  76.  See  also  Wooster  v,  Butler,  18  Ck>nn.  817  ;  Baldwin  «. 
Carter,  17  Conn.  201  ;  Brown  «.  Slater,  16  Conn.  192 ;  Mai-shall^s  Appeal,  2  Barr,  888 ; 
Stoner's  Appeal,  Id.  428 ;  Great  l^orthem  Railw.  Co.  v.  Harrison,  16  Jur.  565  ;  14 
£ng.  L.  k  Eq,  195,  per  Parke,  B.  If  letters  are  offered  against  a  party,  it  seems  he 
may  read  his  immediate  replies,  Roe  o.  Day,  7  C.  &  P.  705  ;  and  may  ^rove  a  previous 
oonversation  with  the  party  to  show  the  motive  and  intention  in  writing  them,  Reay 
V.  Bifihardson,  2  C.  M.  &  B.  422  ;  supra,  §  197. 

(a)  Altschul   V.    San   Francisco,    &c.     N.  J.  Eq.  410  :  Foster  v.  McOraw,  64  Pa. 
Association,  48  Cal.  171 ;  Field  v.  Mnn-    St.  464. 
son*  47  N.  Y.  221 ;  Suffem  v.  BuUer,  21 
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the  description.  If,  in  the  conveyance  of  an  estate,  it  is  desig- 
nated as  Blackacre,  parol  evidence  must  be  admitted  to  show 
what  field  is  known  by  that  name.  Upon  the  same  principle, 
where  there  is  a  devise  of  an  estate  purchased  of  A,  or  of  a  farm 
in  the  occupation  of  B,  it  must  be  shown  by  extrinsic  evidence 
what  estate  it  was  that  was  purchased  of  A,  or  what  farm  was  in 
the  occupation  of  B,  before  it  can  be  known  what  is  devised.^  (a) 
So,  if  a  contract  in  writing  is  made,  for  extending  the  time  of 
payment  of  "  certain  notes,"  held  by  one  party  against  the  other, 
parol  evidence  is  admissible  to  show  what  notes  were  so  held  and 
intended  .2  (6) 

§  288.  niustratioiis.  It  is  only  in  this  mode  that  parol  evidence 
is  admissible  (as  is  sometimes,  but  not  very  accurately,  said)  to 
explain  written  instruments;  namely,  by  showing  the  situation  of 
the  party  in  all  his  relations  to  persons  and  things  around  him, 
or,  as  elsewhere  expressed,  by  proof  of  the  surrounding  circum- 
stances. Thus,  if  the  language  of  the  instrument  is  applicable 
to  several  persons,  to  several  parcels  of  land,  to  several  species 
of  goods,  to  several  monuments  or  boundaries,  to  several  writ- 
ings ;*(c)  or  the  terms  be  vague  and  general,  or  have  divers 

>  Sanford  v.  Raikes,  1  Her.  646,  653,  per  Sir  W.  Grant,  ;  Doe  d.  Preedy  v.  Hoi- 
torn,  4  Ad.  &  £1.  76,  81,  per  Coleridge,  J.  ;  Doe  «.  Martin,  4  B.  &  Ad.  771,  per  Parke, 
J.  "Whether  parcel,  or  not,  of  the  thing  demised,  is  always  matter  of  evidence." 
Per  Buller,  J.,  in  Doe  v.  Burt,  1  T.  R.  704,  R.  ace.  in  Doe  v.  £.  of  Jersey,  8  B.  &  C. 
870  ;  Doe  v.  Chichester,  4  Dow,  65  ;  2  Stark.  £yid.  558-^61. 

^  Bell  «.  Martin,  8  Harrison,  167. 

'  Miller  v.  Trovers,  8  Bing.  244  ;  Storer  v.  Freeman,  6  Mass.  435 ;  Waterman 
V,  Johnson,  13  Pick.  261  ;  Hodges  v,  Horsfall,  1  Bus.  &  My.  116  ;  Dillon  v.  Harris, 
4  Bligh,  N.  8.  848,  856  ;  Parks  v.  Gen.  Int  Assur.  Co.,  5  Pick.  84  ;  Coit  v.  Stark- 
weather, 8  Conn.  289  ;  Bhike  v.  Dohcrty,  5  Wheaton,  859  ;  2  Stark.  Bvid.  658-661. 


{a)  Tuxbury  v,  French,  41  Mich.  7 ; 
Cleverly  if.  Cleverly,  124  Mass.  814  ; 
Black  V.  Hill,  82  Ohio  St.  818  ;  Maguire 
».  Baker,  57  Ga.  109.  If  a  lot  of  land  is 
bounded  by  a  linerunning  to  a  certain  point, 
evidence  to  fix  that  point  is  admissible. 
Dunham  v.  Gannett,  124  Mass.  151.  And 
to  fix  the  boundaries  in  fact,  generally. 
Raymond  v,  Coffey,  5  Greg.  182.  So  a 
deed  of  land  known  by  the  name  of  the 
"mill  spot"  may  be  explained  by  parol 
evidence  of  what  "the  mill  spot"  was 
commonly  reputed,  at  and  before  the  time 
of  the  execution  of  the  deed,  to  include. 
Woods  «.  Sawin,  4  Grey  (Mass.),  822.  So 
an  agreement  in  writing  to  convey  "the 
wharf  and  flats  occupied  by  A,  and  owned 
by  B,"  may  be  applied  to  the  subjject- 
matter  by  paroL    Oerrish  v.  Towne,  8  Id. 


82,  88.  So,  "the  Schermerhom  brick- 
yard." Seaman  v,  Hogeboom,  21  Barb. 
(N.  Y.)  898.  See  also  Kussel  v.  Wemtz, 
24  Pa.  St  887. 

[b)  Bancroft  v,  Grover,  28  Wis.  468 ; 
Kimball  v.  Myers,  21  Mich.  276.  So 
where  the  agreement  was  for  a  certain 
number  of  casks  of  blaoklead,  evidence  is 
admissible  to  show  what  kind  of  casks 
were  intended.  Keller  «.  Webb^  125 
Mass.  88.  So,  where  one  is  described  in 
a  deed  as  trustee,  parol  evidence  of  the 
trust  is  admissible.  Railroad  Co.  «.  Dn- 
rant,  95  U.  S.  576. 

(c)  Storer  v.  EUiot  Fire  InsnTance  Ca, 
45  Me.  175  ;  Reamer  v.  Keamith,  84  CaL 
624.  And  see  poai,  §  290  ;  Garwood  «. 
Garwood,  29  Cal.  514  ;  Holding  v,  Elliott, 
6  H.  4  N.  117. 
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meanings,  as  "  household  furniture,"  "  stock,"  "  freight,"  "  factory 
prices,"  and  the  like ;  ^  op  in  a  will,  the  words  "  child,"  "  chil- 
dren," "  grandchildren,"  "  son,"  "  family,"  or  "  nearest  relations," 
are  employed :  ^  (a)  in  all  these  and  the  like  cases,  parol  evidence 
is  admissible  of  any  extrimic  eircumstanceSj  tending  to  show  what 
person  or  persons,  or  what  things,  were  intended  by  the  party,  or 
to  ascertain  his  meaning  in  any  other  respect ; '  and  this,  without 
any  infringement  of  the  rule,  which,  as  we  have  seen,  only  ex- 
cludes parol  evidence  of  other  language,  declaring  his  meaning, 
than  that  which  is  contained  in  the  instrument  itself,  (i) 

^  Peisch  «.  Dicknon,  1  Maaon,  10-12,  per  Story,  J.  ;  Pratt  v.  Jackaon,  1  Bro.  P.  G. 
222  ;  Kelly  «.  Powlet,  Ambl.  610  ;  Bunn  v.  Winthrop,  1  Johna.  Ch.  829  ;  Le  Fanant 
«.  Spencer,  1  Vea.  97  ;  Colpoya  «.  Colpoya,  Jacob,  451  ;  Wigrem  on  Willa,  p.  64  ; 
Goblet  V,  Beechey,  8  Sim.  24  ;  Barrett  «.  Allen,  10  Ohio,  426  ;  Avery  v.  Stewart,  2 
Conn.  69  ;  Williama  v.  Oilman,  8  Oreenl.  276. 

3  Blackwell  v.  Ball,  1  Keen,  176  ;  Wylde'a  Caae,  6  Co.  16  ;  Brown  v.  Thomdike, 
15  Pick.  400 ;  Richaidaon  «.  Wataon,  4  B.  &  Ad.  787.    See  also  Wigram  on  Willa, 

L58  ;  Doe  v.  Joinville,  8  East,  172  ;  Oreen  v.  Howard,  1  Bro.  Ch.  82 ;  Leigh  v. 
igh,  15  Vea.  92  ;  Beachcroft  v,  Beachcroft,  1  Madd.  480. 

s  Goodinge  v.  Qoodinge,  1  Vea.  281 ;  Jeacock  v.  Falkener,  1  Bro.  Ch.  295  ;  Fon- 
nereau  v.  Poyntz,  Id.  478  ;  Uackell  v.  Winter,  8  Vea.  Jr.  540,  541  ;  Lane  v.  Lord 
Stanhope,  6  T.  R.  845 ;  Doe  v.  Huthwaite,  8  B.  &  Aid.  682  ;  Goodright  v.  Down- 
ahire,  2  B.  &  P.  608,  per  Lord  Alvanley  ;  Lansdowne  v,  Lansdowne,  2  Bligh,  60  ; 
Clementaon  v.  Gandy,  *  Keen,  809  ;  King  v.  Badeley,  8  My.  k  K.  417.  So  parol  evi- 
dence ia  admiBsible  to  ahow  what  debt  waa  referred  to,  in  a  letter  of  collateral  guar- 
anty. Drummond  v.  Preatman,  12  Wheat.  515.  So,  to  ahow  that  advances,  which 
had  been  made,  were  in  fact  made  upon  the  credit  of  a  particular  letter  of  guaranty. 
Douglass  V,  Reynolds,  7  Pet.  113.  So,  to  identifv  a  note,  which  is  provided  for  in  an 
assignment  of  the  debtor's  property  for  the  benefit  of  his  creditors,  out  which  is  mis- 
described  in  the  schedule  annexed  to  the  assignment.  Pierce  v,  Parker,  4  Met.  80. 
So,  to  show  that  the  indorsement  of  a  note  was  made  merely  for  collateral  security. 
Dwight  V.  Linton,  8  Robw  (La.)  57.  See  also  Bell  v.  Firemen's  Ins.  Co.,  Id.  428,  428, 
where  PArol  evidence  was  admitted  of  an  agreement  to  sell,  prior  to  the  deed  or  act  of 
sale.  So,  to  show  what  flats  were  occupied  by  the  riparian  proprietor  aa  appurtenant 
to  his  upland  and  wharf,  and  passed  with  them  by  tne  deed*  Treat  v,  Stnckland,  10 
ShepL  234. 

(a)  But  if  the  word  "children"  ia  906;  Blake  v.  Ezch.  Ins.  Co.,  12  Gray 
nsed,  and  there  are,  or  may  be,  at  the  (Mass.),  265.  Parol  evidence  may  be  in- 
time  the  word  is  used,  legitimaU  children ,  troduced  to  show  what  persons  were  meant 
proof  that  the  person  uaing  the  word  by  the  deaignation  of  *'  Horace  Gray  and 
meant  to  include  illegitimate  children,  is  others,"  in  a  written  agreement,  Herring 
inadmisaible.  Ellis  «.  Houston,  L.  R.  v.  Boston  Iron  Co.,  1  Gray  ( Mass. ),  184  ; 
10  Ch.  Div.  286.  Cf.  Weatherhead  v,  and  to  ahow  the  circumstances  attending 
Sewell,  9  Humph.  (Tens.)  272.  So,  proof  the  giving  a  written  certificate  of  compe- 
that  '*  nephews  "  means  illegitimate  neph-  tency  to  teach  school,  Hopkins  v.  School 
ews,  cannot  be  admitted  if  there  are  any  District,  27  Vt  281.  So,  also,  where  a 
leffitimato  nephews.  If  not,  sach  proof  {s  note  had  on  it  the  following  indorsemento: 
aoraissible.  Brower  v.  Bowers,  1  Abb.  "  Greenwood  4  Nichols  —  without  re- 
(N.  Y.)  App.  Dec.  214.  So  where  a  be-  course  — Asa  Perley,*'  the  first  indorsera 
quest  was  to  '*  my  daughter"  and  it  waa  were  allowed  to  prove  that  the  words 
anown  that  there  waa  no  daughter  except  **  without  recourse  were  written  by  them 
an  informally  adopted  one  ;  evidenoa  was  when  they  indorsed  the  note.  Fitchbui^g 
admitted  to  show  that  she  waa  intended.  Bank  v.  Greenwood,  2  Allen  (Mass.),  484. 
Se  Cahn,  8  Redf.  (N.  7.)  81.  See  also  Rey  v.  Simpson,  22  How.  (U.  S.) 

(5)  Raffles  v.  Wichelhaus>  2  H.  &  C.  841. 
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§  289.  wmi.  In  regard  to  wUb^  much  greater  latitude  was 
formerly  allowed,  in  the  admission  of  evidence  of  intention,  than 
is  warranted  by  the  later  cases.  The  modem  doctrine  on  this 
subject  is  nearly  or  quite  identical  with  that  which  govems  in  the 
interpretation  of  other  instruments;  and  is  best  stated  in  the 
language  of  Lord  Abinger's  own  lucid  exposition,  in  a  case  in 
the  Exchequer.^  ^  The  object/'  he  remarked,  ^^  in  all  cases,  is  to 
discover  the  intention  of  the  testator.  The  first  and  most  obvious 
mode  of  doing  this  is  to  read  his  will  as  he  has  written  it,  and 
collect  his  intention  from  his  words.  But  as  his  words  refer  to 
facts  and  circumstances,  respecting  his  properly  and  his  family, 
and  others  whom  he  names  or  describes  in  his  will,  it  is  evident 
that  the  meaning  and  application  of  his  words  cannot  be  ascer- 
tained, without  evidence  of  all  those  facts  and  circumstances.' 
To  understand  the  meaning  of  any  writer,  we  must  first  be  ap- 
prised of  the  persons  and  circumstances  that  are  the  subjects  of 
his  allusions  or  statements ;  and  if  these  are  not  fully  disclosed  in 
his  work,  we  must  look  for  illustration  to  the  history  of  the  times 
in  which  he  wrote,  and  to  the  works  of  contemporaneous  authors. 
All  the  facts  and  circumstances,  therefore,  respecting  persons  or 
property,  to  which  the  will  relates,  are  undoubtedly  legitimate, 
and  often  necessary  evidence,  to  enable  us  to  understand  the 
meaning  and  application  of  his  words.  Again,  the  testator 
may  have  habitually  called  certain  persons  or  things  by  peculiar 
names,  by  which  they  were  not  commonly  known.  U  these 
names  should  occur  in  his  will,  they  could  only  be  explained 
and  construed  by  the  aid  of  evidence,  to  show  the  sense  in  which 
he  used  them,  in  like  manner  as  if  his  will  were  written  in  cipher, 

1  HiflCockB  V.  HlBcocks,  5  M.  ft  W.  363,  867.  This  was  an  action  of  ejectment^ 
bronght  on  the  demise  of  Simon  Hiscocks  against  John  HiMiocks.  The  question 
turned  on  the  words  of  a  devise  in  the  will  of  Simon  Hiscock9»  the  grandfather  of  the 
lessor  of  the  plaintiff  and  of  the  defendant.  By  his  will,  Simon  Hiscocks,  after  devising 
estates  to  his  son  Simon  for  life,  and  from  and  after  his  death,  to  his  grandson,  Henry 
Hiscocks,  in  tail  male,  and  making,  as  to  certain  other  estates  an  exactly  similar 
provision  in  favor  of  his  son  John  for  life  ;  then,  after  his  death,  the  testator  devised 
those  estates  to  '*my  grandson,  John  Hiscocks,  eldest  son  of  the  said  John  Hiscocks." 
It  was  on  this  devise  that  the  question  wholly  turned.  In  fact,  John  Hiscocks,  the 
father,  had  been  twice  married ;  by  his  first  wife  he  had  Simon,  the  lessor  of  the 
plaintiff,  his  eldest  son ;  the  eldest  son  of  the  second  marriage  was  John  Hiscocksi, 
the  defendant.  The  devise,  therefore,  did  not,  both  bv  name  and  description,  apply 
to  either  the  lessor  of  the  plaintiff,  who  was  the  eldest  son,  but  whose  name  was 
Simon,  nor  to  the  defendant  who,  though  his  name  was  John,  was  not  the  eldest 
son. 

«  See  Crocker  v,  Crocker,  11  Pick.  267  ;  Lamb  v.  Lamb,  Id.  875,  per  Shaw,  C.  J. ; 
Bainbridge  v.  Wade,  20  Law  J.  N.  s.  Q.  B.   7 ;  1  £ng.  L.  &  £q.  236; 
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or  in  a  foreign  language.  The  habits  of  the  testator^in  these 
particulars,  must  be  receivable  as  evidence,  to  explain  the  mean- 
ing of  his  will,  (a)  But  there  is  another  mode  of  obtaining  the 
Intention  of  the  testator,  which  is  by  evidence  of  his  declarations, 
of  the  instructions  given  for  his  will,  and  other  circumstances  of 
the  like  nature,  which  are  not  adduced  for  explaining  the  words 
or  meaning  of  the  will,  but  either  to  supply  some  deficiency,  or 
remove  some  obscurity,  or  to  give  some  effect  to  expressions  that 
are  unmeaning  or  ambiguous.  Now,  there  is  but  one  case  in 
which  it  appears  to  us  that  this  sort  of  evidence  of  intention  can 
properly  be  admitted,  and  that  is,  where  the  meaning  of  the  tes- 
tator's words  is  neither  ambiguous  nor  obscure,  and  where  the 
devise  is,  on  the  face  of  it,  perfect  and  intelligible,  but,  from 
some  of  the  circumstances  admitted  in  proof,  an  ambiguity  arises 
as  to  which  of  the  two  or  more  things,  or  which  of  the  two  or 
more  persons  (each  answering  the  words  in  the  will),  the  testator 
intended  to  express.  Thus,  if  a  testator  devise  his  manor  of  S. 
to  A.  B.,  and  has  two  manors  of  North  S.  and  South  S.,  it  being 
clear  he  means  to  devise  one  only,  whereas  both  are  equally 
denoted  by  the  words  he  has  used,  in  that  case  there  is  what 
Lord  Bacon  calls  ^an  equivocation,'  that  is,  the  words  equally 
apply  to  either  manor,  and  evidence  of  previous  intention  may  be 
received  to  solve  this  latent  ambiguity,  for  the  intention  shows 
what  he  meant  to  do ;  and  when  you  know  that,  you  immediately 
perceive  that  he  has  done  it,  by  the  general  words  he  has  used, 
which,  in  their  ordinary  sense,  may  properly  bear  that  construc- 
tion. It  appears  to  us  that,  in  all  other  cases,  parol  evidence  of 
what  was  the  testator's  intention  ought  to  be  excluded,  upon  this 
plain  ground,  t^at  his  will  ought  to  be  made  in  writing ;  and  if 
his  intention  cannot  be  made  to  appear  by  the  writing,  explained 
by  circumstances,  there  is  no  will."  ^ 

1  The  learned  Chief  Baron's  subsequent  commentary  on  the  opposing  decisions  seems, 
in  a  great  measure,  to  have  exhausted  this  topic  '*  It  must  be  owned,  however," 
said  he,  "  that  there  are  decided  cases  which  are  not  to  be  reconciled  with  this  dis- 
tinction, in  a  manner  altogether  satisfactory.  Some  of  them,  indeed,  exhibit  but 
an  apparent  inconsistency.  Thus,  for  example,  in  the  case  of  Doe  v.  Huthwaite, 
and  Bradshaw  v.  Bradshaw,  the  only  thing  decided  was,  that,  in  a  case  like  the 
present,  some  parol  evidence  was  admissible.     There,  however,  it  was  not  decided 

(a)  Thus  the  habit  of  the  testator  to  So  when  one  devised  his  "mansion  and 

designate  certain  lots  of  land  by  certain  estate  called  Cleeve  Court"  it  was  held  that 

names  may  be  prored,  so  as  to  show  what  evidence  of  his  treatment  of  the  property 

parcels   of '  land  pass  under  the  devise,  and  what  he  caUed  Cleeve  Court  was  adf- 

Benham  v.  Hendnckson,  82  N.  J.  £q.  441.  missible.    Castle  v.  Fox,  L.  R.  11  £q.  542. 

VOL.  I.  24 
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§  290.  Bama  aubjaot    From  the  above  case,  and  two  other  lead- 
ing modem  decisionSy^  it  has  been  collected,^  (1)  that  where  the 

that  evidence  of  the  testator'a  intention  on^t  to  be  received.    The  decinonii,  when 
duly  considered,  amount  to  no  more  than  this,  that  where  the  words  of  the  deviae, 
in  their  primary  sense,  when  apf)lied  to  the  circumstances  of  the  family  and  the 
propertf,  make  the  devise  insensible,  oollatersl  facts  may  be  zesorted  to  m  order  to 
show  that,  in  some  secondary  sense  of  the  words,  —  and  one  in  which  the  testator 
meant  to  use  them,  —  the  devise  may  have  a  full  effect     Thus  again,  in  Cheyner's 
Case,  and  in  Counden  v.  Clarke,  '  the  averment  is  taken,'  in  order  to  show  which  of 
two  persons,  both  equally  described  within  the  words  of  the  will,  was  intended  by  the 
testator  to. lake  the  estate ;  and  the  late  cases  of  Doe  d.  Moraan  v.  Morgan,  ai^  Doe  d. 
Gord  V,  Needs,  both  in  this  court,  are  to  the  same  effect.    So,  in  the  case  of  Jones  t. 
Newman,  acoordinj;  to  the  view  the  court  took  of  the  facts,  the  case  may  be  referred 
to  the  same  principles  as  the  former.    The  court  seems  to  have  thought  the  pioof 
equivalent  only  to  proof  of  there  being  two  J.  C.*s,  strancers  to  each  omer,  and  tht^ 
the  decision  was  right,  it  being  a  mere  case  of  what  Lora  Bacon  calls  equivocation. 
The  cases  of  Price  v.  Page,  Still  v.  Hoete,  and  Careless  v.  Careless,  do  not  materially 
vary  in  principle  from  those  last  dted.    They  differ,  indeed,  in  this,  that  the  equivalent 
description  is  not  entirely  accurate,  but  they  agree  in  its  being  (althou^  inaccu- 
rate) equally  applicable  to  each  claimant ;  and  they  all  concur  in  this,  that  the  inac- 
curate part  of  the  description  is  either,  as  in  Price  v.  Page,  a  mere  blank,  or,  as  in  the 
other  two  cases,  applicable  to  no  person  at  all.     These,  therefore,  may  fairly  be  classed 
also  as  cases  of  eauivocation ;  and    in  that  case,  evidence  of  the  intention  of  the 
testator  seems  to  be  receivable.     But  there  are  other  cases  not  so  easily  explained 
and  which  seem  at  variance  with  the  true  principles  of  evidence.    In  Selwood  v. 
Mildmay,  evidence  of  instructions  for  the  will  was  received.    That  case  was  doubted 
in  Miller  v.  Travers ;  but,  perhaps,  having  been  put  by  the  Master  of  the  Bolls  as 
one  analogous  to  that  of  the  devise  of  all  a  testator  s  freehold  houses  in  a  given  place, 
where  the  testator  had  only  leasehold  houses,  it  may,  as  suggested  by  Lord  Chief 
Justice  Tindal,  in  Miller  v.  Travers,  be  considered  as  being  only  a  wrong  application 
to  the  facts  of  a  correct  principle  of  law.    Again,  in  Hampshire  v.  Pierce,  Sir  John 
Strange  admitted  declamtions  of  the  intentions  of  the  testatrix  to  be  given  in  evidence^ 
to  show  that  by  the  words,  '  the  four  children  of  my  niece  Bam  field,'  we  meant  the  four 
children  by  the  second  marriage.     It  may  well  be  doubted  whether  this  was  right,  but 
the  decision  on  &e  whole  case  was  undoubtedly  correct ;  for  the  drcnmstances  of  the 
family,  and  their  ages,  which  no  doubt  were  admissible,  were  quite  mifficient  to  have 
sustained  the  judgment,  without  the  Questionable  evidence.     And  it  may  be  further 
observed,  that  the  principle  with  whicn  Sir  J.  Strange  is  said  to  have  commenced  his 
judgment  is  stated  in  terms  much  too  large,  and  is  so  far  inconsistent  with  later  author^ 
ities.     Beaumont  v.  Fell,  though  somewhat  doubtful,  can  be  reconcQed  with  true 
principles  upon  this  ground,  that  tiiere  was  no  such  person  as  Catherine  Eamley, 
and  that  the  testator  was  accustomed   to  address  Gertrude  Yardley  by  the  name  of 
Oatty.    This,  and  other  circumstances  of  the  like  nature,  which  were  clearly  admis- 
sible, may  perhaps  be  considered  to  warrant  that  decision  ;  but  there  the  evidence  of 
the  testators  declarations,  as  to  his  intention  of  providing  for  Gertrude  Yardley,  was  also 
received  ;  and  the  same  evidence  was  received  atiVim  PriuSf  in  Thomas  v.  Thomas,  and 
approved  on  a  motion  for  a  new  trial,  by  the  dicta  of  Ixrd  Kenyon  and  Mr.  Justice 
Lawrence.   But  these  cases  seem  to  us  at  variance  with  the  decision  in  Miller  t>.  Travers, 


1  Miller  v.  Travers,  8  Bing.  244,  and  Doe  d.  Gord  v.  Needs,  2  M.  &  W.  129.  The 
rule  on  this  subject  was  thus  stated  by  Tindal,  C.  J.  :  "In  all  cases  where  a  difficulty 
arises  in  applying  the  words  of  a  will  or  deed  to  &e  subject-matter  of  a  devise  or  ffrant, 
the  difficalty  or  ambiguity,  which  is  introduced  W  the  admission  of  extrinsic  evidence, 
may  be  rebutted  or  removed  by  the  production  of 'further  evidence  upon  the  same  sub- 
ject, calculated  to  explain  what  was  the  estate  or  subject-matter  really  intended  to  be 
granted  or  devised."  Miller  v.  Travers,  mm,  expressly  recognized  and  i^roved  in 
Atkinson  v,  Cummins,  9  How.  S.  C.  479.  The  same  rule  is  applied  to  the  monuments 
in  a  deed,  in  Clough  v.  Bowman,  15  N.  H.  604. 

<  By  Vice-chancellor  Wigram,  in  his  Treatise  on  the  InteTproiatio&  of  Wills,  pL 
184, 188.    See  also  Gresley  on  Evid.  208. 
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description  in  the  will,  of  the  person  or  thing  intended,  is  applim- 
hie  with  legal  certainty  to  each  of  several  mibjects^  extrinsic  evi« 
dence  is  admissible  to  prove  which  of  such  subjects  was  intended 
by  the  testator.  But  (2)  if  the  description  of  the  person  or  thing 
be  wholly  inapplicable  to  the  subject  intended,  or  said  to  be  in- 
tended by  it,  evidence  is  not  admissible  to  prove  whom  or  what 
the  testator  really  intended  to  describe,  (a)  His  declarations  of 
intention,  whether  made  before  or  after  the  making  of  the  will,  are 
alike  inadmissible.^  Those  made  at  the  time  of  making  the  will, 
when  admitted  at  all,  are  admitted  under  the  general  rules  of  evi- 
dence applicable  alike  to  all  written  instruments. 

which  b  a  decLsion  entitled  to  great  weight.  If  evidence  of  intention  conld  be  allowed 
for  the  purpose  of  showing,  that  by  Catherine  Eamley  and  Mary  Thomas,  the  respective 
testators  meant  Gertrude  Yardley  and  Elinor  Evans,  it  might  surely  equally  be 
adduced  to  prove,  that  by  the  county  of  Limerick  a  testator  meant  the  county  of  Clare. 
Yet  this  was  r^ected,  and  we  think  rightly.  We  are  prepared  on  this  iK>int*(the  point 
in  judgment  in  the  case  of  Miller  t>.  Travers)  to  adhere  to  the  authority  of  that  case. 
Upon  the  whole,  then,  we  are  of  opinion  that,  in  this  case,  there  must  be  a  new  trial, 
where  the  description  is  partly  true  as  to  both  claimants,  and  no  case  of  equivocation 
arises,  what  is  to  be  done  is  to  determine  whether  the  description  means  the  lessor  of 
the  plaintiff  or  the  defendant.  The  description,  in  fact,  applies  partially  to  each,  and 
it  is  not  easy  to  see  how  the  difficulty  can  be  solved.  If  it  were  res  integra^  we  should 
be  much  dispose  to  hold  the  devise  void  for  uncertainty  ;  but  the  cases  of  Doe  v, 
Huthwaite,  Bradshaw  v.  Bradshaw,  and  others,  are  authonties  against  this  conclusion. 
If,  therefore,  by  looking  at  the  surrounding  facts  to  be  found  by  the  jury,  the  court  can 
clearly  see,  witn  the  knowledge  which  arises  from  those  facts  alone,  that  the  testator 
meant  either  the  lessor  of  the  plaintiff  or  the  defendant,  it  may  so  decide,  and  direct  the 
jury  accordingly  ;  but  we  think  that,  for  this  purpose,  they  cannot  receive  declarations  of 
the  testator  of  what  he  intended  to  do  in  making  his  will.  If  the  evidence  does  not 
enable  the  court  to  give  such  a  direction  to  the  jury,  the  defendant  will  indeed  for  the 
present  succeed  ;  but  the  claim  of  the  heir-at-law  will  probably  prevail  ultimately,  on 
the  ground  that  the  devise  is  void  for  uncertainty." 

^  Wigram  on  Wills,  pL  104,  187 ;  Brown  v,  Saltonstall,  8  Met  42a,  426  ;  Trustees, 
&C.  V.  Peaslee,  15  N.  U.  817,  880. 

(a)  It  need  hardly  be  added  that  if  the         The  following  cases  support  the  rule  as 

description  applies  with  substantial  accu-  stated  in  the  text,  siipra :  That  when  the 

racy  to  only  one  person  or  thing,  evidence  description  of  any  person  or  thing  men- 

to  show  that  the  description  was  intended  tioned  in  the  document  is  plain  and  unam- 

to  apply  to  some  other,  will  not  be  admit-  biguous,  but  there  exist  two  or  more  things 

ted.      Thus  if  one  devise  property  to  his  or  persons  to  whom  such  description  applies 

"  nephews  and  nieces,"  and  it  u»  proved  with  substantial  accuracy,  then  evidence 

that  he  has  no  nephews  or  nieces  of  his  of  declarations  of  intent  by  the  testator  or 

own,  but  there  are  nieces  and  nephews  of  j^rantor  will  be  received  to  siiow  which  he 

his  wife,  evidence  will  not   be  admitted  mtended,  as  well  as  evidence  of  facts  from 

to  show  that  be  was  on  bad  terms  with  which  such  intent  may  be  inferred.     Re 

his  wife's  nephews  and  nieces,  and  there-  Wolverton  Mortgaged  Estates,  L.  R.  7  Ch. 

fore  probably  did  not  intend  the  gift  to  Div.  197  ;  Moseley  r.  Martin,  87  Ala.  216  ; 

them.     Sherratt  v,  Mountford,  L.   R.  8  Morse  v.  Steams,  181  Mass.  889  ;  l-iovejoy 

Ch.  App.   928.     So  evidence  is  inadrois-  «.  Lovett,  124  Id.  270  ;  Hoar  r.  Goulding, 

aible  to  prove  that  the  grantee  named  in  116  Id.  132  ;  Chester  Emery  Co.  v.  Lucas, 

the  deea  is  not  the  one  intended  by  the  112  Id.  424  ;  Putnam  v.  Bond,  100  Id.  58 ; 

grantor.    Wbitmore  v»  Learned,  70  Me.  Hall  v,  Davis,  86  N.  H.  569  ;  Morgan  v, 

576.      Cf.  Clark  v,  Ckrk,  2  Lea  (Tenu.),  Burrows,  46  Wis.  211 ;  Ganson  «.  Madi- 

728  ;  Vreeknd  v.  Williams,  82  N.  J.  Eq.  gan,  15  Id.  144.    The  case  of  Kingsford  v. 

784 ;  Homer  v.  StillweU,  85  N.  J.  L.  807.  Bood,  105  Mass.  495,  decides  that  when  it 
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§  291.  DeoUuratloiis  In  aid  of  Intsrpratatlon.  But  declarations  of 
the  testator,  proving  or  tending  to  prove  a  material  fact  collateral 
to  the  question  of  intention,  where  such  fact  would  go  in  aid  of 
the  interpretation  of  the  testator's  words,  are,  on  tlie  principles 
already  stated,  admissible.  These  cases,  however,  will  be  found 
to  be  those  onlj  in  which  the  description  in  the  will  is  unam- 
biguous in  its  application  to  any  one  of  several-subjects.^  (a)    Thus, 

^  Wigram  on  WUls,  pi.  104, 194, 195.  Thia  leaned  writer's  Cfeneral  Candunons, 
as  the  result  of  the  whole  matter,  which  he  has  so  ably  discussed  in  the  treatise  just 
cited,  are  '*  (1.)  That  the  eyideuce  of  material  hcts  is,  in  all  cases,  admistdble  in  aid 
of  the  exposition  of  a  will.  (2.)  That  the  legitimate  purposes  to  which  —  in  nueemon 
—  such  evidence  is  applicable,  are  two  ;  namely,  first,  to  determine  whether  the  words 
of  the  will,  with  reference  to  the  facts,  admit  of  being  construed  in  their  primary 
sense  ;  and,  secondly,  if  the  facts  of  the  case  exclude  the  primary  meaning  of  the  words, 
to  determine  whether  the  intention  of  the  testator  is  certain  in  any  other  sense  of 
which  the  words,  with  reference  to  the  facts,  are  capable.  And,  (8.)  That  intention 
cannot  be  averred  in  support  of  a  will,  except  in  the  special  cases,  which  are  stated 
under  the  Seventh  Proposition"  (see  awpra,  §  287,  n.) ;  namely,  cases  "where  the 
object  of  a  testator's  bounty,  or  the  subject  of  disposition  (i.  e.  the  penon  or  thing  in- 
tended), is  described  in  terms  which  are  applicaole  indifferently  to  more  than  one 
person  or  thing"  Id.  pi.  211-214.  And  he  insists,  "(1.)  That  the  judgment  of  a 
court,  in  ezjpoimding  a  will,  should  be  simply  dedaralory  of  what  is  in  the  instrument ; 
and,  (2.)  Tnat  every  claimant  under  a  will  has  a  right  to  require  that  a  court  of  con* 
struction,  in  the  execution  of  its  office,  shall,  by  means  of  extrinsic  evidence,  place 
itself  in  the  situation  of  the  testator  the  meaning  of  whose  language  it  is  called  upon 
to  declare."    Id«  pL  5,  96,  215 ;  Doe  v.  Martin,  1  N.  &  M.  524,  per  Parke,  J.  ;  8.  c. 


is  proved  that  two  people,  father  and  son, 
bear  the  same  name,  which  is  the  name  of 
the  grantee  in  a  deed,  declarations  of  the 
crantor  made  at  the  time  the  deed  is 
drawn  up,  as  to  which  of  the  two  he  intend- 
ed should  be  the  grantee,  are  inadmissible. 
This  case  proceeded  upon  the  principle  that 
the  father  having  contracted  for  tne  laud 
and  paid  the  price,  the  intent  of  the  grantor 
was  mimatenal,  as  the  deed  would  pass  the 
land  to  the  father,  and  if  it  enured  to  the 
benefit  of  the  son,  it  must  be  by  the  intent 
of  the  father,  not  the  grantor.  It  is  sub- 
mitted, however,  that  the  intent  of  the 
mntor  was  the  precise  point  in  issue.  If 
he  intended  the  deed  to  be  to  the  father, 
the  land  passed  to  the  father ;  if  he  in- 
tended the  deed  to  be  the  son,  then  the  land 
passed  to  the  son,  suligect,  it  majr  be,  if  the 
lather  paid  the  price,  to  a  trust  in  favor  of 
the  father.  To  decide  this  point  the  gran- 
tor's declarations  would  seem  to  be  acunis- 
slble.  Cf.  Simpson  v,  Dix,  131  Mass.  179. 
When,  however,  the  description  applies 
with  only  partial  accoracy  to  any  or  the 
persons  or  property  to  which  it  is  con- 
tended that  it  aoes  apply,  then,  althoujgh 
the  court  may  draw  any  inferences  as  to 
the  intent  of  the  testator,  and  may  receive 
parol    evidence    of   circamstances   from 


which  it  may  drew  such  inferences,  vet 
it  cannot  receive  direct  evidence  of  his 
declarations  in  regard  to  such  persons  or 
property.  Charter  v.  Charter,  L.B.  7  H.  L. 
364 ;  Be  Kil verts'  Trusts,  L.  R.  12  Eq.  188  ; 
Leonard  V.  Davenport,  58  How.  (h.  Y.) 
Pr.  384 ;  Dunham  v,  Averill,  45  Conn. 
61;  Colette's  Estate,  Myrick's  Prob.  (CaL) 
116.  Evidence  of  the  intention  of  the  tes- 
tator is  also  admissible  where,  by  statute, 
the  omission  of  a  child  from  the  will  of  its 
parent  is  presumed  to  have  been  uninten- 
tional. Converse  v.  Wales,  4  Allen  (Mass. ), 
512. 

(a)  In  Kurtz  v.  Hibner,  55  lU.  514,  it 
was  held  that  where  a  testator  in  unam- 
biguous language  devised  a  lot  in  section 
82  of  the  town  of  Joliet,  parol  evidence 
was  inadmissible  to  show  that  he  meant 
a  lot  in  section  31.  The  correctness  of 
the  decision  is  disputed  with  a  good  deal 
of  vigor  in  a  note  to  the  case  (19  A.  L.  B. 
94),  i^  Judge  Red  field  (see  also  note  to 
same  case,  8  Am.  Rep.  669),  and  defended 
with  equal  vigor  by  Judge  Caton,  in  same 
volume,  p.  358,  and  followed  in  the  case  of 
Fitzpatnck  v.  Fitzpatrick,  36  Iowa,  674,  — 
a  case  which  seems  to  have  been  carefully 
oonaidered,  and  is  worthy  of  perusal. 
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where  lands  were  devised  to  John  Cluer  of  Galcot,  and  there 
were  father  and  son  of  that  name,  parol  evidence  of  the  testator's 
declarations,  that  he  intended  to  leave  them  to  the  son,  was  held 
admissible.^  So,  where  a  legacy  was  given  to  "  the  four  children 
of  A."  who  had  six  children,  two  by  a  first,  and  four  by  a  second, 
marriage,  parol  evidence  of  declarations  by  the  testatrix,  that  she 
meant  the  latter  four,  was  held  admissible.^  So,  where  the  devise 
was,  "  to  my  granddaughter,  Mary  Thomas  of  Uechloyd  in  Mer- 
thyr  parish,"  and  the  testator  had  a  granddaughter  named  Elinor 
Evans  m  that  parish,  and  a  great-granddaughter,  Mary  Thomas, 
in  the  parish  of  Llangain ;  parol  evidence  of  the  testator's  dec- 
larations at  the  time  of  making  the  will  was  received  to  show 
which  was  intended.*  So,  where  a  legacy  was  given  to  Catherine 
Eamley,  and  there  was  no  person  of  that  name,  but  the  legacy 
was  claimed  by  Gertrude  Yardley ;  parol  proof  was  received,  that 
the  testator's  voice,  when  the  scrivener  wrote  the  will,  was  very 
low,  that  he  usually  called  the  legatee  Gatty,  and  had  declared 
that  he  would  do  well  by  her  in  his  will;  and  thereupon  the 
legacy  was  awarded  to  her.^    So,  also,  where  a  devise  was  to 

4  B.  &  Ad.  771  ;  Guy  v.  Sharp,  1  M.  &  E.  602,  ^r  Ld.  Brongbam,  C.  See  also 
Boys  17.  Williams,  2  Russ.  &  M.  689,  where  |Mirol  evidence  of  the  testator's  property 
and  situation  was  held  admissible  to  determine  whether  a  hei^uest  of  stock  was  in- 
tended  as  a  specific  or  a  pecuniary  le^cy.  These  roles  apply  with  equal  force  to  the 
interpretation  of  every  other  private  instrument. 

^  Jones  V.  Newman,  1  W.  BL  60.  See  also  Doe  v,  Beynon,  4  P.  &  D.  193  ;  Doe  v, 
Allen,  4  P.  &  D.  220.  But  where  the  testator  devised  to  his  ''grandson  Rufus,"  and 
there  were  two  of  that  name,  the  one  legitimate,  who  lived  in  a  foreign  land,  and  whom 
he  lutd  seen  only  once  and  when  a  child,  and  the  other  UUgitimate,  living  with  him, 
and  whom  he  had  brought  up  and  educated  ;  it  was  held,  that  the  words  were  legally 
applicable  only  to  the  legitimate  grandson,  and  that  parol  evidence  to  the  contrary  was 
not  admissible.     Doe  v,  Taylor,  1  Allen,  144  (N.  Bruns.),  Street,  J.,  dissentiente, 

*  Hampshire  v.  Peirce,  2  Ves.  216.  *  Thomas  v.  Thomas,  6  T.  R.  671. 

*  B^umont  v.  Fell,  2  P.  Wms.  141.  The  propriety  of  receiving  evidence  of  the 
testator's  declarations,  in  either  of  the  two  last-cited  cases,  was,  as  we  have  just  seen 
(supra,  §  239,  n.),  strongly  questioned  by  Lord  Abinger  (in  Hiscocks  v,  Hiscocks,  5 
M.  k  W.  871),  who  thought  them  at  variance,  in  this  particular,  with  the  decision  in 
Miller  v.  Travera,  8  Bing.  244,  which,  he  observed,  was  a  decision  entitled  to  great 
weight.  But  upon  the  case  of  Beaumont  v.  Fell,  it  has  been  correctly  remarked,  that 
"the  evidence,  which  is  confessedly  admisKible,  would,  in  conjunction  with  the  will 
itself,  show  that  there  was  a  devise  to  Catherine  Earnley,  and  that  no  such  person  ex- 
isted, but  that  there  was  a  claimant  named  Gertrude  Yardley,  whom  the  testator  usually 
called  Gatty.  In  this  state  of  the  case,  the  question  would  be,  whether,  upon*  the 
principle  of  falsa  dem^onstratio  non  noeet,  the  surname  of  Eamley  being  rejected,  the 
Christian  name,  if  correct,  would  itself  be  a  sufficient  indication  of  the  devisee  ;  and 
if  so,  whether  Gatty  satisfied  that  indication.  Both  these  questions  leave  untouched 
the  general  question  of  the  admissibility  of  evidence,  to  show  the  process  by  which 
Gatty  passed  into  Katty,  and  from  Eatty  to  Catherine."  See  Phil,  k  Am.  on  Evid. 
p.  729,  n.  (2).  It  is  not  easy,  however,  to  perceive  why  extrinsic  evidence  of  the  tes- 
tator's declared  intentions  of  beneficence  towards  an  individual  is  not  as  admissible, 
as  evidence  is,  that  he  used  to  speak  of  him  or  address  him  as  his  son,  or  goilson,  or 
adopted  child ;  when  the  object  in  both  cases  is  to  ascertain  which  of  sevem  demon- 
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^^  the  second  son  of  Charles  Weld,  of  Lulworth,  Esq./'  and  there 
was  no  person  of  that  name,  but  the  testator  had  two  relatives 
there,  bearing  the  names  of  Joseph  Weld,  and  Edward-Joseph 
Weld,  it  was  held,  upon  the  context  of  the  will,  and  upon  ex- 
trinsic evidence,  that  the  second  son  of  Joseph  Weld  was  the 
person  intended.  So,  where  a  bequest  was  to  John  Newbolt, 
second  son  of  William-Strangways  Newbolt,  Vicar  of  Somerton ; 
and  it  appeared  aliunde  that  the  name  of  the  vicar  was  William- 
Robert  Newbolt,  that  his  second  son  was  Henry-Robert,  and  that 
his  third  son  was  John-Pryce ;  it  was  held  that  John-Pryce  was 
entitled  to  the  legacy.^  So,  where  the  testatrix  gave  legacies  to 
Mrs.  and  Miss  B.  of  H.,  widow  and  daughter  of  the  Bev.  Mr.  B. ; 
upon  the  legacies  being  claimed  by  Mrs.  and  Miss  W.,  widow  and 
daughter  of  the  late  Bev.  Mr.  W.  of  H.,  it  was  held,  that  they 
were  entitled ;  it  appearing  aliunde  that  there  were  no  persons 
literally  answering  the  description  in  the  will,  at  its  date ;  but 
that  the  claimants  were  a  daughter  and  granddaughter  of  the 
late  Bev.  Mr.  B.,  with  all  of  whom  the  testatrix  had  been  inti* 
mately  acquainted,  and  that  she  was  accustomed  to  call  the 
claimant  by  the  maiden  name  of  Mrs.  W.^  The  general  principle 
in  all  these  cases  is  this,  that  if  there  be  a  mistake  in  the  name 
of  the  devisee,  but  a  right  description  of  him,  the  court  may  act 
upon  such  right  description;^  and  that  if  two  persons  equally 
answer  the  same  name  or  description,  the  court  may  determine, 
from  the  rest  of  the  will  and  the  surrounding  circumstances,  to 
which  of  them  the  will  applies.* 

§  292.  Usage.  It  is  further  to  be  observed,  that  the  rule  under 
consideration,  which  forbids  the  admission  of  parol  evidence  to 
contradict  or  vary  a  written  contract,  is  not  infringed  by  any 

strations  is  to  be  retained  as  trae,  and  which  rejected  as  false.  Now  the  evidenoe  of 
such  declarations,  in  Beaomont  v.  Fell,  went  to  show  that  "Eaniley"  was  to  be  ngected 
na  falsa  cUmonetrcUio ;  and  the  other  evidence  went  to  designate  the  individual  intended 
by  the  word  *  *  Catherine ; "  not  by  adding  words  to  the  will,  but  by  showing  what  the 
word  used  meant.  See  infra,  §  300  ;  Wigram  on  the  Interpretation  of  Wills,  pp.  128, 
129,  pi.  166.  See  also  Bay  lis  i^.  Attorney-General,  2  Atk.  289  ;  Abbot  v,  Maasie,  8 
Yes.  148  ;  Doe  d.  Oxenden  v,  Chichester,  4  Dow  65,  98 ;  Duke  of  Dorset  v.  Lord 
Ha  warden,  3  Curt.  80  ;  Trustees,  &c.  v.  Peaslee,  16  N.  H.  817  ;  Doe  v,  Hubbard,  16 
Q.  B.  248,  per  Ld.  Campbell. 

1  Newbolt  V.  Pryce,  14  Sim.  854.  >  Lee  v.  Pain,  4  Hare,  251 ;  9  Jur.  247. 

*  On  the  other  hand,  if  the  name  is  right,  but  the  description  is  wrong,  the  name 
will  be  regarded  as  the  best  evidence  of  the  testator^s  intention.  Thus,  where  the  tes- 
tator had  married  two  wives,  Mary  and  Caroline,  successively,  both  of  whom  survived 
him,  and  he  devised  an  estate  to  his  "dear  wife  Caroline,"  the  latter  was  held  en- 
titled to  take,  though  she  was  not  the  true  wife.     Doe  v.  Roast,  12  Jar.  99. 

«  Blundell  v.  Gladstone,  1  PhiL  Ch.  279,  288,  per  Patteson,  J. 
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evidence  of  knoum  and  established  usage  respecting  the  subject  to 
which  the  contract  relates.  To  such  usage,  as  well  as  to  t|^e  lex 
locij  the  parties  may  be  supposed  to  refer,  just  as  they  are  pre- 
sumed to  employ  words  in  their  usual  and  ordinary  signification ; 
and  accordingly  the  rule  is  in  both  cases  the  same.  Proof  of 
usage  is  admitted,  either  to  interpret  the  meaning  of  the  language 
of  the  contract,  or  to  ascertain  the  nature  and  extent  of  the  con- 
tract, in  the  absence  of  express  stipulations,  and  where  the  mean- 
ing is  equivocal  and  obscure.^  (a)  Thus,  upon  a  contract  for  a 
year's  service,  as  it  does  not  in  terms  bind  the  party  for  every  day 
in  the  year,  parol  evidence  is  admissible  to  show  a  usage  for  ser- 
vants to  have  certain  holidays  for  themselves.^  So,  where  the 
contract  was  for  performance  as  an  actor  in  a  theatre,  for  three 
yearSy  at  a  certain  sum  per  weeky  parol  evidence  was  held  admissi- 
ble to  show  that,  according  to  uniform  theatrical  usage,  the  actor 
was  to  be  paid  only  during  the  theatrical  season;  namely,  dming 
the  time  while  the  theatre  was  open  for  performance,  in  each  of 
those  years.®  So,  where  a  ship  is  warranted  "  to  depart  with 
convoy,"  parol  evidence  is  admissible  to  show  at  what  place  con- 
voy for  such  a  voyage  is  usually  taken ;  and  to  that  place  the 
parties  are  presumed  to  refer.*  So,  where  one  of  the  subjects  of 
a  charter-party  was  "  cotton  in  bales,"  parol  evidence  of  the  mer- 


1  2  Poth.  on  Obi.  by  Evans,  App.  No.  xvL  p.  187  ;  2  Samn.  669,  per  Story,  J.  ;  11 
Sim.  626,  per  Parke,  B.  ;  4  East,  135,  per  Ld.  EUenborough  ;  Cutter  v.  Powell,  6  T.  R, 
820  ;  Vallance  v.  Dewar,  1  Campb.  603  ;  Noble  v.  Kennoway,  2  Doug.  610  ;  Bottom- 
ley  V.  Forbes.  6  Bing.  N.  C.  121 ;  6  Scott,  866;  Ellis  v.  Thompson,  8  M.  &  W.  446 ; 
post,  vol.  ii.  §§  261,  262,  and  notes.  The  usage  must  be  general  in  the  whole  city  or 
place,  or  among  all  persons  in  the  trade,  and  not  the  usage  of  a  particular  class  only,  or 
the  course  of  practice  in  a  particular  office  or  bank,  to  whom  or  which  the  party  is  a 
stranger.     Qabav  v.  Lloyd,  8  B.  &  C.  793. 

*  Keg.  V.  stoke  upon  Trent,  6  Q.  B.  803. 

*  Grant  v.  Haddoz,  16  M.  &  W.  787.  *  Lethuller's  Caae,  2  Salk.  443. 


(a)  Thu0  it  has  been  held  that  when 
the  contract  is  ea^ed  by  one  as  broker,  it 
is  allowable  to  give  eyidence  of  a  custom 
in  that  particuur  trade  by  which  a  broker 
who  does  not  disclose  the  name  of  his 
principal  is  liable  as  principal.  Fleet  v. 
Hurton,  L.  R.  7  Q.  B.  126.  So  where 
the  contract  is  signed  by  a  firm  **  as  agents 
to  merchants,"  evidence  is  admissible  of  a 
custom  of  the  trade  by  which  an  agent 
who  does  not  disclose  the  name  of  his 

1>rincipal  within  a  certain  time  shall  be 
iable  as  principal.   Hutchinson  v,  Tatham, 
L.  K.  8  C.  P.  482. 


So,  to  explain  the  meaning  of  the  terms 
<< spoiled  lumber,"  or  "horn  chains,"  evi- 
dence of  the  general  usage  of  these  terms 
among  the  trt^e  is  admissible.  Harris  v. 
Rathbun,  2  Abb.  (N.  Y.)  App.  Dec.  326; 
Swett  V.  Shumway,  102  Mass.  365.  So, 
when  the  contract  is  for  the  deliyery  of  a 
number  of  bushels  of  wheat,  not  stating 
whether  the  delivery  is  to  be  in  sacks  or  in 
bulk,  evidence  is  admissible  of  a  usage  of 
the  trade  to  deliver  in  sacks,  as  this  only 
supplies  a  doubtful  term  of  the  contract. 
Robinson  v.  United  Stotes,  18  WaU.  (U. 
S.)  863. 
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cantile  use  and  meaning  of  this  term  was  held  admissible.^  (a)  So, 
where  a  promissory  note  or  bill  is  payable  with  grace,  parol  eyi- 
dence  of  the  known  and  established  usage  of  the  bank  at  which 
it  is  payable  is  admissible  to  show  on  what  day  the  grace  expired.' 
But  though  usage  may  be  admissible  to  explain  what  is  doubtful, 
it  is  not  admissible  to  contradict  what  is  plain.^  (i)  Thus,  where 
a  policy  was  made  in  the  usual  form,  upon  the  ship,  her  tackle, 
apparel,  boats,  &c.,  evidence  of  usage,  that  the  underwriters 
never  pay  for  the  loss  of  boats  slung  upon  the  quarter,  outside 
of  the  ship,  was  held  inadmissible.^  So,  also,  in  a  libel  in  rem 
upon  a  bill  of  lading,  containing  the  usual  clause,  *^  the  dangers 
of  the  seas  only  excepted,"  where  it  was  articulated  in  the  answer, 
that  there  was  an  established  usage,  in  the  trade  in  question,  that 
the  ship-owners  should  see  the  merchandise  properly  secured  and 
stowed,  and  that  this  being  done,  they  should  not  be  liable  for 
any  damages  not  occasioned  by  tlieir  own  neglect ;  it  was  held, 

^  Taylor  V.  BriggB,  2  C.  &  P.  625. 

s  Renner  v.  Bank  of  Columbia,  9  Wheat.  581,  where  the  decisions  to  this  point  are 
reviewed  by  Mr.  Justice  Thompson. 

«  2  C.  K  &  J.  249,  250,  per  Ld.  Lyndhurst 

*  Blackett  v.  The  Royal  £zch.  Assurance  Co.,  2  Cr.  Jt  J.  244.  So,  where  the  writ- 
ten contract  was  for  '*  prime  singed  bacon,"  and  evidence  was  offered  to  prove  that  by 
the  usage  of  the  trade,  a  certain  latitude  of  deterioration,  called  average  taint,  was  al- 
lowed to  subsist,  before  the  bacon  ceases  to  answer  the  description  of  prime  bacon,  it 
was  held  inadmissible.  Yates  v,  Pym,  6  Taunt.  446.  So,  also,  parol  evidence  has  been 
held  inadmissible  to  prove,  that  by  the  words  *'  glass  ware  in  casks,"  in  the  memoran- 
dum of  excepted  articles  in  a  fire  policy,  according  to  the  common  understanding  and 
usage  of  insurers  and  insured,  were  meant  such  ware  in  open  casks  only.  Bend  v.  The 
Georgia  Ins.  Ca,  Sup.  Ct.  New  York.  1842,  1 N.  Y.  Leg.  Obs.  12.  But  see  Gray  v. 
Harper,  1  Story,  574  {infra,  §  296,  n.). 


(a)Gorris8en  v,  Perrin,  27  L.  J.  C.  P. 
29.  Where  part  of  a  memorandum  of 
sale  was  as  follows,  "Bought  150  tons 
madder,  12^,  6ms.,"  it  may  dq  shown  that, 
among  dealers  in  madder,  in  such  a  con- 
tract 12^  means  12^  cents  per  pound,  and 
expressed  the  price  of  the  madder.  Dana 
V.  Fiedler,  2  Keman,  40 ;  Brown  v. 
Brooks,  25  Pa.  St.  210 ;  Allan  v.  Com- 
stock,  17  Ga.  554 ;  Brown  v,  Byrne,  26 
£nff.  Law  &  Eq.  247 ;  3  £1.  &  BL  708. 
And  a  similar  rule  was  applied  to  deter- 
mining the  mode  of  measuring  the  amount 
of  freight  in  a  bill  of  ladins^.  Russian 
Steam.  Nav.  Co.  v,  Silva,  18  C.  B.  n.  s. 
610. 

(b)  Brown  «.  Foster,  118  Mass.  186  ; 
Heam  v.  N.  £.  Marine  Ins.  Co.,  8  Cliff. 
318  ;  Schenck  v.  Griffin,  88  N.  J.  L.  462  ; 
Spears  v.  Ward,  48  Ind.  541  ;  Martin  v. 
Union  Pacific  R.  R.  Co.,  1  Wy.  Terr.  148; 
Winn  V,  Chamberlin,  32  Vt.  318  ;  Sy- 


monds  v.  Lloyd,  6  0.  B.  K.  &  691 ; 
Beacon  Life  &  Fire  Assurance  Co.  v,  Gibb, 
1  Moa  P.  C.  N.  s.  78  ;  9  Jur.  N.  b.  185. 
Whitmore  v.  The  South  Boston  Iron 
Co.,  2  Allen  (Mass.),  52.  Where,  in  an 
action  against  warehousemen  for  the  non- 
delivery of  property  bailed  to  them,  the 
defence  was,  that  the  propertj^  had  been 
fraudulently  taken  from  their  custody, 
without  any  negligence  on  their  part,  and 
the  plaintiff  did  not  claim  that  the  prop- 
erty had  in  fact  been  delivered  to*  any 
person,  evidence  of  the  usage  of  other 
warehousemen  of  taking  receipts  from  per- 
sons to  whom  property  was  delivered  is 
inadmissible.  Lichtenhein  v.  Boston  & 
P.  R.  R.  Co.,  11  Cush.  mass.)  70,  72. 
Had  there  been  an  actual  delivery  to  a 
third  person  by  the  warehouseman,  qu^tre 
how  far  such  evidence  of  general  usage 
might  not  be  admissible  to  show  n^- 
geuce.    lb. 
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that  this  article  was  incompetent,  in  point  of  law,  to  be  admitted 
to  proof  .^ 

§  298.  Usage  In  oases  of  statutes,  oharters,  and  deeds.  The 
reasons  which  warrant  the  admission  of  evidence  of  usage  in  any 
case,  apply  equally,  whether  it  be  required  to  aid  the  interpreta- 
tion of  a  stattUe,  a  pvhlic  charter^  or  a  private  deed;  and  whether 
the  usage  be  still  existing  or  not,  if  it  were  contemporaneous  with 
the  instrument.^  And  where  Uie  language  of  a  deed  is  doubtful 
in  the  description  of  the  land  conveyed,  parol  evidence  of  the 
practical  interpretation,  by  the  acts  of  the  parties,  is  admissible  to 
remove  the  doubt^    So,  evidence  of  former  transactions  between 

^  The  schooner  '*  Reeside,'*  2  Stunn.  667.  In  this  case,  the  doctrine  on  this  subject 
was  thus  briefly  bnt  enei^ticftllv  expounded  and  limited  by  Mr.  Justice  Story  :  "  I 
own  myself,"  said  he,  **  no  Mend  to  we  almost  indiscriminate  habit,  of  late  years,  of 
setting  up  particular  usages  or  customs,  in  almost  aU  kinds  of  business  and  trade,  to  con- 
trol, yary,  or  annul  the  general  liabilities  of  parties  under  the  common  law,  as  well  as 
under  the  commercial  law.  It  has  long  appeared  to  me,  that  there  is  no  small  danger 
in  admitting  such  loose  and  inconclusive  usages  and  customs,  often  unknown  to  partic- 
ular parties,  and  always  liable  to  great  misunderstandings  and  misinterpretations  and 
abuses,  to  outweigh  the  well-known  and  well-settled  principles  of  law.  And  I  rejoice 
to  find,  that,  of  hXe  years,  the  courts  of  law,  both  in  England  and  in  America,  have 
been  disposed  to  narrow  the  limits  of  the  operation  of  such  usages  and  customs,  and  to 
discountenance  any  further  extension  of  them.  The  true  and  appropriate  office  of  a 
usage  or  custom  is,  to  interpret  the  otherwise  indeterminate  intentions  of  parties,  and 
to  ascertain  the  nature  and  extent  of  their  contracts,  arising,  not  from  express  stipula- 
tions, but  from  mere  implications  and  presumptions,  and  acts  of  a  doubuul  or  e(^uivo- 
cal  character.  It  may  also  be  admitted  to  ascertain  the  true  meaning  of  a  particular 
word,  or  of  particular  words,  in  a  given  instrument,  when  the  word  or  words  have  vari- 
ous senses,  some  common,  some  qiuUfied,  and  some  technical,  according  to  the  subject- 
matter  to  which  they  are  applied.  But  I  apprehend  that  it  never  can  be  proper  to 
resort  to  any  usage  or  custom  to  control  or  vary  the  positive  stipulations  in  a  written 
contract,  and,  a  fortiori,  not  in  order  to  contradict  them.     An  express  contract  of  the 

Eirties  is  always  admissible  to  supersede,  or  vary,  or  control  a  usage  or  custom  ;  for  the 
tter  may  always  be  waived  at  the  will  of  the  parties.  But  a  written  and  express  con- 
tract cannot  be  controlled,  or  varied,  or  contradicted  by  a  usage  or  custom  ;  for  that 
would  not  only  be  to  admit  parol  evidence  to  control,  vary,  or  contradict  written  con- 
tracts, but  it  would  be  to  allow  mere  presumptions  and  implications,  properly  arising  in 
the  absence  of  any  positive  expressions  of  intention,  to  control,  vary  or  contradict  the  most 
formal  and  deliberate  written  declarations  of  the  parties."  See  also  Taylor  v.  Briggs,  2 
C.  Jt  P.  525  ;  Smith  v.  Wilson,  8  B.  &  Ad.  728 ;  2  Stark.  Evid.  565 ;  Park  on  Ins.  c.  2, 
pp.  80-60  ;  post,  vol.  iL  [7th  ed.]  §  251  ;  Uone  v.  Mutual  Safety  Ins.  Co.,  1  Sandf. 
S.  C.  137. 

s  Withnell  v.  Gartham,  6  T.  R.  888  ;  Stammers  v.  Dixon,  7  East,  200  ;  Wadley  v. 
Bayliss,  5  Taunt.  752  ;  2  Inst.  282  ;  Stradling  v.  Moi);;an,  Plowd.  206,  ad.  calc  ;  Hey- 
don's  Case,  3  Go.  7  ;  Wells  v.  Porter,  2  Bing.  K.  G.  729,  per  Tindal,  G.  J.  ;  Duke  of 
Devonshire  9.  Lodge,  7  B.  Ic  G.  86,  89,  40  ;  Ghad  v.  Tilsed,  2  Brod.  Jc  Bing.  408 ; 
Attorney-General  v,  Boston,  9  Jur.  888  ;  s.  o.  2  Eq.  Rep.  107  ;  Farrar  v.  Stackpole,  6 
GreenL  154 ;  Meriam  v,  Harsen,  2  Barb.  Gh.  282. 

*  Stone  V.  Glark,  1  Metcalf,  878 ;  Livingston  v.  Tenbroeck,  16  Johns.  14,  22,  28 ; 
Cooke  V.  Booth,  Gowp.  819.  This  last  case  has  been  repeatedly  disapproved  of,  and 
may  be  considered  as  overruled  ;  not,  however,  in  the  principle  it  asserts,  but  in  the 
application  of  the  principle  to  that  case.  See  PhU  k  Am.  on  Evid.  747,  n.  (1) ;  1 
Bugd.  Vend.  (6th  ed.)  210,  [255] ;  Cambridge  v.  Lexington,  17  Pick.  222 ;  Choate  v. 
Bumham,  7  Pick.  274 ;  Allen  v.  Kingsbury,  16  Pick.  289  ;  4  Cruise's  Dig.  tit.  82,  a 
20, 1 23,  n.  (Greenlaaf  8  ed.)  [2nd  ed.  1857,  vol  iL  p.  598,  and  n.]. 
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the  same  parties  has  been  held  admissible  to  explain  the  meaning 
of  tenns  in  a  written  contract,  respecting  subsequent  transactions 
of  the  same  character.^ 

§  294.  To  annex  inoidentK.  Upon  the  same  principle,  parol 
evidence  of  usage  or  custom  is  admissible  ^^  to  annex  incidentSj^  as 
it  is  termed ;  that  is,  to  show  what  things  are  customarily  treated 
as  incidental  and  accessorial  to  the  principal  thing,  which  is  the 
subject  of  the  contract,  or  to  which  the  instrument  relates. 
Thus,  it  may  be  shown  by  parol  that  a  heriot  is  due  by  custom, 
on  the  death  of  a  tenant  for  life,  though  it  is  not  expressed  in  the 
lease.^  So,  a  lessee  by  a  deed  may  show*  that,  by  the  custom  of 
the  country,  he  is  entitled  to  an  away-going  crop,  though  no  such 
right  is  reserved  in  the  deed.^  (a)  So,  in  an  action  for  the  price 
of  tobacco  sold,  evidence  was  held  admissible  to  show  that,  by  the 
usage  of  the  trade,  all  sales  were  by  sample,  though  not  so  ex- 
pressed in  the  bought  and  sold  notes.^  This  evidence  is  admitted 
on  the  principle,  that  the  parties  did  not  intend  to  express  in 
writing  the  whole  of  the  contract  by  which  they  were  to  be  bound, 
but  only  to  make  their  contract  with  reference  to  the  known  and 
established  usages  and  customs  relating  to  the  subject-matter. 
But,  in  all  cases  of  this  sort,  the  rule  for  admitting  the  evidence 
of  usage  or  custom  must  be  taken  with  this  qualification,  that  the 
evidence  be  not  repugnant  to,  or  inconsistent  with,  the  contract ; 
for  otherwise  it  would  not  go  to  interpret  and  explain,  but  to  con- 
tradict, that  which  is  written.*  This  rule  does  not  add  new  terms 
to  the  contract,  which,  as  has  already  been  shown,®  cannot  be  done ; 
but  it  shows  the  full  extent  and  meaning  of  those  which  are  con- 
tained in  the  instrument. 

§  295.  Usage  to  explain  partioixlar  ^vords.  But,  in  resorting  to 
usage  for  the  meaning  of  particular  words  in  a  contract,  a  distinc- 
tion is  to  be  observed  between  local  and  technical  words,  and 

1  Bonrne  v,  Gatliff,  11  CI.  &  Fin.  45,  69,  70. 
»  White  w.Sayer,  Palm.  211. 

>  Wigglesworth  V.  Dallison,  1  Dong.  201 ;  1  Smith's  Lead.  Cas.  800  ;  1  Bligh,  287; 
Senior  v.  Armvtage,  Holt's  N.  P.  Gas.  197  ;  Button  v.  Warren,  1  M.  &.W.  466. 

*  Syers  v,  Jonas,  2  Ezch.  111. 

»  Yeats  V,  Pirn,  Holt*s  N.  P.  Gas.  95  ;  Holding  v.  Pigott,  7  Bing.  465,  474 ; 
Blackett  v.  The  Boyal  Ezch.  Assnr.  Co.,  2  C.  &  J.  244  ;  Game  v.  Hora^Ol,  2  C.  ft 
E.  849. 

•  Supra,  §  281. 

(a)  And  though  there  is  no  exception  Merrill  v,  Blodgett,  84  Vt.  480  ;  Backen* 
in  the  deed,  it  may  be  shown  by  parol  stoss  v.  Stabler,  83  Pa.  St.  251 ;  Harbold 
that  the  growing   crops  were  reserved,     v,  Euster,  44  Pa.  St.  892. 
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other  words.  In  regard  to  words  which  are  purely  technical,  or 
local,  that  is,  words  which  are  not  of  universal  use,  but  are  famil- 
iarly known  and  employed,  either  in  a  particular  district,  or  in  a 
particular  science  or  trade,  parol  evidence  is  always  receivable,  to 
define  and  explain  their  meaning  among  those  who  use  them. 
And  the  principle  and  practice  are  the  same  in  regard  to  words 
which  have  two  meanings,  the  one  common  and  universal,  and 
the  other  technical,  peculiar,  or  local ;  parol  evidence  being  ad- 
missible of  facts  tending  to  show  that  the  words  were  used  in  the 
latter  sense,  and  to  ascertain  their  technical  or  local  meaning. 
The  same  principle  is  also  applied  in  regard  to  words  and  phrases 
used  in  a  peculiar  sense  by  members  of  a  particular  religious  sect.^ 

^  The  doctrine  on  this  subject  has  recently  been  very  fuUy  reviewed,  in  the  case  of 
Lady  Hewley's  charities.  This  lady,  who  was  a  Nonconformist,  in  the  year  1704,  con- 
veyed certain  estates  by  deeils,  in  trust,  for  the  benefit  of  **  poor  and  godly  preachers  of 
Christ's  Holy  Gospel,'  and  their  widows,  and  "  for  the  encouraging  and  promoting  of 
the  preaching  of  Christ's  Holy  Qosnel,"  &c. ;  with  the  usual  provision  for  preserving  a 
perpetual  succession  of  trustees.  Aiterwaixls,  in  1707,  by  other  deeds  to  the  same  trus- 
tees, she  made  provision  for  the  erection  and  support  of  a  hospital  or  almshouse,  for  cer- 
tain descriptions  of  poor  persons,  ordaining  rules  for  the  government  of  the  house,  and 
appointing  the  trustees  as  the  visitors,  &c.  ;  and  disposing  of  the  surplus  funds  as  in  the 
deeds  of  1704.    The  rules  permitted  the  admission  of  none  but  sucn  as  were  poor  and 

fiously  disposed,  and  of  the  Protestant  religion,  and  were  able  to  repeat  the  Lord's 
^rayer,  the  Creed,  and  the  Ten  Commandments,  and  Mr.  Cdward  Bowles's  Catechism. 
It  was  alleged  that  Lady  Hewley,  and  all  the  trustees,  whose  religious  opinions  could 
be  ascertained,  believed  in  the  doctrine  of  the  Tiinity,  the  Atonement,  and  Original 
Sin.  In  the  course  of  time,  however,  the  estates  became  vested  in  trustees,  the  majority 
of  whom,  though  calling  themselves  Presbyterians,  professed  Unitarian  opinions,  and 
the  funds  had  for  some  years  been  applied,  to  a  considerable  extent,  for  the  support  of  a 
seminary,  and  for  the  benefit  of  poor  preachers  of  that  denomination.  When  the  char- 
ity was  founded,  the  Stat.  9  &  10  W.  III.  c.  32,  against  blasphemy,  was  in  force,  by 
which  those  persons  who  by  preaching  denied  the  uoc:trine  of  the  Trinity  were  liable  to 
severe  penalties.  The  object  of  the  suit  was,  in  effect,  to  take  this  trust  out  of  the 
hands  of  the  Unitarians,  and  to  obtain  a  declaration,  that  it  should  be  managed  and 
applied  by  and  for  none  but  Orthodox  Dissenters  ;  and  the  controversy  turned  chiefly 
on  the  question,  whether  certain  evidence  was  admissible,  which  was  offered  to  show 
what  sort  of  persons  were  intended,  in  the  deed  of  1704,  by  "  godly  preachers  of  Christ's 
Holy  Gospel, '  kc.  This  evidence,  in  addition  to  the  deed  of  1707,  consisted  principally 
of  the  will  of  Lisdy  Hewley,  the  sermon  of  Dr.  Coulton,  one  of  the  trustees,  which  was 
preached  at  her  funeral,  and  the  wiU  of  Sir  John  Hewley,  her  husband  ;  aU  containing 
passa^  showing  that  she  and  the  trustees  were  Presbyterians,  believing  in  the  Trin- 
ity, the  Atonement,  and  Original  Sin  ;  together  with  the  de})06itions  of  persons  conver- 
sant with  the  history  and  language  of  the  times  when  the  deeds  were  executed,  defining 
the  meaning  then  commonly  attached  to  the  words  in  question,  by  persons  of  the  do- 
nor's faith  ;  and  it  was  argued  that  the  persons  whom  she  intended  to  designate  as 
beneficiaries  conld  have  been  only  those  of  her  own  faith.  The  Vice-Chancellor  admit- 
ted this  evidence,  and  decreed  that  preachers  of  the  Unitarian  doctrine  and  their  widows 
were  not  entitled  to  the  benefit  of  this  charity,  and  he  ordered  tliat  the  existing  trustees 
should  be  removed  and  others  appointed,  and  that  the  charity  shonld  in  future  be  ap- 
plied accordingly.  This  decree  Lord  Ch.  Lyndhurst,  assisted  by  Patteson,  J.,  and 
Alderson,  B.,  afterwards  affirmed.  An  appeal  being  taken  from  the  judgment  of  Lord 
Lyndhurst  to  the  House  of  Lords,  the  House,  after  taking  the  opinions  of  the  common- 
law  judges,  upon  certain  questions  proposed  to  them,  dismissed  the  appeal.  The  first 
and  principal  of  these  Questions  was,  whether  the  extrinsic  evidence  aaduced,  or  what 
part  of  it,  was  admissible  for  the  purpose  of  determining  who  were  entitled  under  the 
terms  "godly  preachers  of  Christ's  Holy  Gospel,"  '*  godly  persons,"  and  the  other 
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But  beyond  this  the  principle  does  not  extend.  If,  therefore  a 
contract  is  made  in  ordinary  and  popular  language,  to  which  no 

descriptioDS  contained  in  the  deeds  of  1704  and  1707,  to  the  benefit  of  Lady  Hewley's 
bounty.  The  other  questions,  which  were  five  in  number,  were  framed  to  ascertain,  if 
such  evidence  shonla  be  deemed  admissible,  what  descriptions  of  persons  were,  and 
what  were  not,  the  proper  objects  of  the  trusts.  Of  the  seven  learned  judges  who 
answered  these  questions,  six  were  of  opinion,  but  on  various  ^unds,  that  Unitarians 
were  ezdnded.  Maule,  J.,  was  of  opinion,  that  none  of  the  evidence  offered  was  admis- 
sible ;  and  that  the  religious  opinions  of  the  founder  of  a  charity,  even  if  certainly 
known,  could  have  no  legal  effect  in  the  interpretation  of  an  instrument  in  which  no 
reference  is  made  to  his  own  religious  opinions  or  belief.  Erskine,  J.,  was  also  of  opin- 
ion that  none  of  the  evidence  was  admissible  for  the  purpose  for  which  it  was  offered  ; 
but  that  the  sense  of  the  words  in  question  might  be  ascertained  from  contemporaneona 
writings^  and  the  history  of  that  day  ;  and  that  from  these  sources,  already  open  to  the 
House,  it  was  easy  to  collect,  that  the  words  were  applicable  to  none  but  Trinitarian 
Dissenters.  Ck)lerid£«,  J*,  and  Gumey,  B.,  were  of  opinion,  that  the  evidence  was 
admissible  to  show  the  opinions  of  those  with  whom  the  founder  lived  in  most  con- 
fidence, and  to  what  sect  she  in  fact  belonced  ;  and  that  the  phraseology  of  that  party 
might  be  ascertained  from  other  sources.    Williams,  J.,  thought  that  the  words  em- 

gloyed  were  so  indefinite  and  ambiguous,  that  she  must  be  presumed  to  have  used  them 
1  a  limited  sense ;  and  that  this  sense  might  be  ascertained  from  her  opinions ;  for 
which  purpose  the  evidence  was  admissible.  Parke,  B. ,  and  Tindal,  G.  J.,  were  of  opinion, 
that,  tnough  it  might  well  be  shown,  by  competent  evidence,  that  the  words  employed 
had  a  peculiar  meaning  at  the  time  they  were  used,  and  what  was  that  meaning  ;  and 
that  the  deeds  were  to  be  read  bv  substituting  the  equivalent  expressions,  thus  ascer- 
tained, instead  of  those  written  m  the  deeds  ;  yet,  that  evidence  of  her  own  religious 
opinions  was  not  admissible  to  limit  or  control  the  meaning  of  the  words.  Upon  this 
occasion,  the  general  doctrine  of  the  law  was  stated  bv  Mr.  Baron  Parke,  in  the  follow- 
ing terms :  "1  apprehend  that  there  are  two  descriptions  of  evidence,  which  are  clearly 
admissible,  in  every  case,  for  the  purpose  of  enabling  a  court  to  construe  any  written 
instrument,  and  to  apply  it  pTacti<»lly.  In  the  first  place,  there  is  no  doubt,  that  not 
only  where  the  language  of  the  instrument  is  such  as  the  court  does  not  understand, 
it  is  competent  to  receive  evidence  of  the  proper  meaning  of  that  language,  as  when  it 
is  written  in  a  foreign  tongue  ;  but  it  is  also  competent  where  technical  words  or  pecu- 
liar terms,  or,  indeed,  any  expressions,  are  used,  which,  at  the  time  the  instrument  was 
written,  had  acquired  any  appropriate  meaning,  either  generally  or  b^  local  usage,  or 
amongst  particular  classes.  Tnis  description  ol  evidence  is  admissible  m  order  to  ena- 
ble the  court  to  understand  the  meaning  of  the  words  contained  in  the  instrument  itself, 
by  themselves,  and  without  reference  to  the  extrinsic  facts  on  which  the  instrument  is 
intended  to  operate.  For  the  purpose  of  applying  the  instrument  to  the  facts,  and  de- 
termining what  passes  by  it,  and  who  take  an  interest  under  it,  a  second  description  of 
evidence  is  admissible,  namely,  every  material  fact  that  will  enable  the  court  to  iden- 
tify the  person  or  thing  mentioned  in  the  instniment,  and  to  place  the  oourt,  whose 
province  it  is  to  declare  the  meaning  of  the  words  of  the  instrument,  as  near  as  may  be, 
in  the  situation  of  the  parties  to  it.  From  the  context  of  the  instrument,  and  from 
these  two  descriptions  or  evidence,  with  such  circumstances  as  by  law  the  court,  without 
evidence,  may  of  itself  notice,  it  is  its  dutv  to  construe  and  apply  the  words  of  that 
instrument ;  and  no  extrinsic  evidence  of  tne  intention  of  the  party  to  the  deed,  from 
his  declarations,  whether  at  the  time  of  his  executing  the  instrument,  or  before  or  after 
that  time,  is  admissible  ;  the  duty  of  the  court  being  to  declare  the  meaning  of  what  is 
written  in  the  instniment,  not  of  what  was  intendea  to  have  been  written.**  Lord  Ch. 
J.  Tindal  expounded  the  same  doctrine  as  follows  :  **  The  general  rule  I  take  to  be,  that 
where  the  words  of  any  written  instrument  are  free  from  ambiguity  in  themselves,  and 
where  external  circumstances  do  not  create  any  doubt  or  dilBculty  as  to  the  proper 
application  of  those  words  to  claimants  under  the  instrument,  or  the  subi'ect-matter  to 
wnich  the  instrument  relates,  such  instrument  is  always  to  be  construed  according  to 
the  strict,  plain,  common  meaning  of  the  words  themselves ;  and  that,  in  such  case,  evi- 
dence dehors  the  instrument,  for  tne  purpose  of  explaining  it  according  to  the  surmised 
or  alleged  intention  of  the  parties  to  the  instrument,  is  utterly  inadmissible.  If  it  were 
otherwise,  no  lawyer  would  be  safe  in  advising  upon  the  constrnction  of  a  written  in- 
Btrument^  nor  any  party  in  taking  under  it ;  for  the  ablest  advice  might  be  controlled, 
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local  or  technical  and  peculiar  jQeaning  is  attached,  parol  evidence, 
it  seems,  is  not  admissible  to  show  that,  in  that  particular  case, 

and  the  dearost  title  undermined,  if,  at  some  future  period,  parol  evidence  of  the  par* 
ticular  meaning  which  the  party  affixed  to  his  words,  or  of  his  secret  intention  in  making 
the  instrument,  or  of  the  omects  he  meant  to  take  benefit  under  it,  might  be  set  up  to 
contradict  or  var^r  the  plain  lan^age  of  the  instrument  itself.  The  true  interpretation* 
however,  of  everv  instrument  being  manifestly  that  which  will  make  the  instrument  speak 
the  intention  of  the  party  at  the  time  it  was  made,  it  has  always  been  considered  as  an 
exception,  or,  perhaps,  to  speak  more  precisely,  not  so  much  an  exception  from,  as  a 
corollary  to,  the  general  rule  above  stated,  that,  where  aiiv  doubt  arises  upon  the  true 
sense  and  meaning  of  the  words  themselves,  or  any  difficulty  as  to  their  application  un- 
der the  surrounding  circumstances,  the  sense  and  meaning  oi  the  language  may  be  inves- 
tigated and  ascertained  by  evidence  dehors  the  instrument  itself ;  for  both  reason  and 
common  sense  agree,  that  by  no  other  means  can  the  language  of  the  instrument  be 
made  to  speak  the  real  mind  of  the  party.  Such  investigation  does,  of  necessity,  take 
place  in  the  interpretation  of  instruments  written  in  a  foreign  language  ;  in  the  case 
of  ancient  instruments  where,  by  the  lapse  of  time  and  change  of  manners,  the  woids 
have  acc^uired,  in  the  present  age,  a  aifierent  meaning  from  that  which  they  bore 
when  originally  employed ;  in  cases  where  terms  of  art  or  science  occur ;  in  mercan- 
tile contracts,  which,  in  many  instances,  use  a  peculiar  language,  employed  by  those 
only  who  are  conversant  in  trade  and  commerce  ;  and  in  other  instances  in  which  the 
words,  besides  their  general  common  meaning,  have  acquired,  by  custom  or  otherwise, 
a  well-known,  peculiar,  idiomatic  meaning,  m  the  particular  country  in  which  the 
party  using  them  was  dwelling,  or  in  the  particular  society  of  which  he  formed  a 
member,  and  in  which  he  passed  his  life.  In  all  these  cases,  evidence  is  admitted 
to  expound  the  real  meaning  of  the  language  used  in  the  instrument,  in  order  to  ena- 
ble tne  court,  or  judge,  to  construe  the  instrument,  and  to  carry  such  real  meaning 
into  effect.  Bat,  wbust  evidence  is  admissible,  in  these  instances,  for  the  purpose 
of  making  the  written  instrument  speak  for  itself,  which,  without  such  evidence,  would 
be  either  a  dead  letter,  or  would  use  a  doubtful  tongue,  or  convey  a  false  impression 
of  the  meaning  of  the  part^,  I  conceive  the  exception  to  be  strictly  limited  to  cases 
of  the  description  above  ^ven,  and  to  evidence  of  the  nature  above  detailed  ;  and 
that  in  no  case  whatever  is  it  permitted  to  explain  the  lan^a^  of  a  deed  by  evidence 
of  the  private  views,  the  secret  intentions,  or  tne  known  principles  of  the  party  to  the 
instrument,  whether  religious,  political,  or  otherwise,  any  more  than  by  express  parol 
declarations  made  by  the  party  himself,  which  4ire  universally  excluded  ;  lor  the  ad- 
mittiuff  of  such  evidence  would  let  in  all  the  uncertainty  before  adverted  to ;  it 
would  oe  evidence  whicht  in  most  instances,  could  not  be  met  or  countervailed  by  any 
of  an  opposite  bearing  or  tendency,  and  would,  in  effect,  cause  the  secret  undeclared 
intention  of  the  party  to  control  and  predominate  over  the  open  intention  expressed 
in  the  deed."  See  Attorney-General  v.  Shore,  11  Sim.  592,  616-627,  681,  682. 
Though,  in  this  celebrated  case,  the  general  learning  on  this  subject  has  been  thus 
ably  opened  and  illustrated,  yet  the  precise  question,  whether  the  religious  opinions 
of  the  rounder  of  a  charity  can  be  received  as  lesal  exponents  of  his  intention,  in  an  in- 
strument otherwise  intelligible  in  its  terms,  ana  in  which  no  reference  is  made  to  his 
own  opinions  or  belief,  can  hardly  be  considered  as  definitely  settled  ;  especially  as  a 
m^onty  of  the  learned  judges,  in  coming  to  the  conclusion  in  which  they  con- 
curred, proceeded  on  grounds  which  rendered  the  consideration  of  that  point  wholly 
unnecessary.  The  previous  judgment  of  Lord  Ch.  Lyndhurst  in  the  same  case  is 
reported  in  7  Sim.  809,  n.,  812-817.  See  Attorney-General  v.  Pear^n  etcU.,  9  Meriv. 
858,  409-411,  415  ;  and  afterwards  in  7  Sim.  290,  807,  808,  where  such  evidence  was 
held  admissible.  But  how  far  this  decision  is  to  be  considered  as  shaken  by  what  fell 
from  the  learned  judges,  in  the  subsequent  case  of  the  Attorney-General  v.  Snore,  above 
stated,  remains  to  be  seen.  The  acts  of  the  founder  of  such  a  charity  mav  be  shown,  in 
aid  of  the  construction  of  the  deed,  where  the  language  is  doubtful ;  and  contempora- 
neous treatises,  documents,  and  statutes  mav  be  raid,  to  show  the  sense  in  which  any 
words  or  phrases  were  commonly  used  in  that  day,  and  thereby  to  show  the  sense  in 
which  the  founder  used  them,  in  the  deed  of  donation  ;  but  his  opinions  are  inadmissi- 
ble. Attorney-General  v.  Drummond,  1  Drozy  &  Warren,  858,  perSugden,  C.  ;  affirmed 
in  Dom.  Proc.  on  Appeal,  2  Ene.  Law  &£q.  15 ;  14  Jur.  187.  See  Attorney-General 
V.  Glasgow  College,  10  Jurist,  676. 
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the  words  were  used  in  any  other. than  their  ordinary  and  popu- 
lar sense.  ^ 

§  295  a.  Prlnolpla  of  admission.    It  is  thus  apparent,  as  was 
remarked  at  the  outset,  that  in  all  the  eases  in  which  parol  evi- 
dence has  been  admitted  in  exposition  of  that  which  is  written, 
I  the  principle  of  admission  is,  that  the  court  may  be  placed,  in 

I  regard  to  the  surrounding  circumstances,  as  nearly  as  possible  in 

the  situation  of  the  party  whose  written  language  is  to  be  inter- 
preted ;  the  question  being,  What  did  the  person,  thus  circum- 
stanced, mean  by  the  language  he  has  employed  ?  (a) 

§  296.    Parol   evidenoe   to   rebut  an  equity.     There  is  another 

class  of  cases,  in  which  parol  evidence  is  allowed  by  courts  of 
equity  to  affect  the  operation  of  a  writing,  though  the  writing  on 
its  face  is  free  from  ambiguity,  which  is  yet  considered  as  no  in- 
fringement of  the  general  rule ;  namely,  where  the  evidence  is 
offered  to  rebut  an  equity.  The  meaning  of  this  is,  that  where  a 
certain  presumption  would,  in  general,  be  deduced  from  the 
nature  of  an  act,  such  presumption  may  be  repelled  by  extrinsic 
evidence,  showing  the  intention  to  be  otherwise.*  (6)   The  simplest 

1  2  Stark.  Erid.  566  ;  nipra,  §{  277,  280.  Bat  see  Gray  v.  Harper,  1  Stoiy,  574» 
where  two  bookseUera  haviDg  contracted  for  the  sale  and  purchase  of  a  certain  work  at 
'*  cost,"  parol  evidence  of  conversations  between  them  at  the  time  of  making  the  con- 
tract was  held  admissible  to  show  what  sense  they  attached  to  that  term.  See  also 
Selden  v.  WiUiams,  9  Watts,  9 ;  Eemble  v.  Lull,"  S  McLean,  272. 

s  2  Poth.  on  Obi.  by  Evans,  App.  No.  xvi.  p.  184  ;  Coote  «.  Boyd,  2  Bro.  Ch.  622 ; 
Bull.  N.  P.  297,  298 ;  Mann  v.  Mann,  1  Johns.  Ch.  281. 

(a)  Mr.  Taylor  (Ev.  §  1109)  states  the  intended,  while  the  incorrect  part  is  tx- 
rules  ffiven  by  Mr.  Greenleaf  in  §  290,  in  applieahle  to  anv  siUjeet,  parol  evidence 
the  following  modified  form  :  First,  where,  will  be  admissible  to  the  same  extent  as 
in  a  written  instrument,  the  description  of  in  the  last  case,  and  the  instrument  will 
the  person  or  thing  intended  is  applicable  be  rendered  operative  by  rejecting  the  er- 
vnth  legal  certainty  to  each  of  several  sub'  roneous  statement.  'V^igram  on  Wills, 
jeeUf  extrinsic  evidence,  including  proof  of  67-70.  Fourthly,  if  the  description  be 
declarations  of  intention,  is  admissible  to  wholly  inappiicable  to  the  subject  in- 
establish  which  of  such  subjects  was  in-  tended,  or  said  to  be  intended  by  it,  evi- 
tended  by  the  author.  Wigram  on  Wills,  dence  cannot  be  received  to  prove  whom 
160.  Secondly,  if  the  description  of  the  or  what  the  author  really  intended  to  de- 
person  or  thing  be  partly  applicable  and  scribe.  Id.  168.  Fifthly,  if  the  language 
partly  vnapplicabte  to  each  of  several  sub'  of  a  written  instrument,  when  interpret^ 
jeetSf  though  extrinsic  evidence  of  the  according  to  its  primary  meaning,  be  in- 
surrounding  circumstances  may  be  received  sensible  with  reference  to  extrinsic  cir- 
for  the  purpose  of  ascertaining  to  which  of  cumstances,  collateral  facts  may  be  resorted 
such  subjects  the  language  applies,  yet  to,  in  order  to  show  that  in  some  second- 
evidence  of  the  author's  declarations  of  arv  sense  of  the  words,  and  in  one  iu 
intention  will  be  inadmissible.  Doe  v.  which  the  author  meant  to  use  them,  the 
Hiscocks,  5  M.  &  W.  868.  [See  ante,  instrument  may  have  a  full  effect  Doe  v. 
§  290,  notes.]  Thirdly,  if  the  description  Hiscocks  5  M.  &  W.  868. 
be  partly  correct  and  partly  incorrect,  and  {b)  King  e.  Buckman,  21  K.  J.  Sq. 
the  correct  part  be  sufficient  of  itself  to  599. 
enable  the  court  to  identify  the  subject 
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instance  of  this  occurs,  when  two  legacies,  of  which  the  sums  and 
the  expressed  motives  exactly  coincide,  are  presumed  not  to  have 
been  intended  as  cumulative.  In  such  case,  to  rebut  the  pre- 
siunption  which  makes  one  of  these  legacies  inoperative,  parol 
evidence  will  be  received ;  its  effect  being  not  to  show  that  the 
testator  did  not  mean  what  he  said,  but,  on  the  contrary,  to  prove 
that  he  did  mean  what  he  had  expressed.^  In  like  manner,  parol 
evidence  is  received  to  repel  the  presumption  against  an  execu- 
tor's title  to  the  residue,  from  the  fact  that  a  legacy  has  been 
given  to  him.  So,  also,  to  repel  the  presumption,  that'  a  portion  is 
satisfied  by  a  legacy ;  ^  and  in  some  cases,  that  the  portionment  of 
a  legatee  was  intended  as  an  ademption  of  the  legacy.' 

§  296  a.  To  oorreot  mlstaka.  Courts  of  equity  also  admit  parol 
evidence  to  contradict  or  vary  a  writing,  where  it  is  founded  in  a 
mistake  of  material  facts,  and  it  would  be  unconscientious  or  un- 
just to  enforce  it  against  either  party,  according  to  its  expressed 
terms.  Thus,  if  the  plaintiff  seeks  a  specific  performance  of  the 
agreement,  the  defendant  may  show  that  such  a  decree  would  be 
against  equity  and  justice,  by  parol  evidence  of  the  circumstances, 
even  though  they  contradict  the  writing.  So,  if  the  agreement 
speaks,  by  mistake,  a  different  language  from  what  the  parties 
intended,  this  may  be  shown  in  a  bill  to  reform  the  writing  and 
correct  the  mistake.  In  short,  wherever  the  active  agency  of  a 
court  of  equity  is  invoked,  specifically  to  enforce  an  agreement, 
it  admits  parol  evidence  to  show  that  the  claim  is  unjust,  although 
such  evidence  contradicts  that  which  is  written. (a)  Whether 
courts  of  equity  will  sustain  a  claim  to  reform  a  writing,  or  to 
establish  a  mistake  in  it,  by  parol  evidence,  and  for  specific  per- 
formance of  it  when  corrected,  in  one  and  the  same  bill,  is  still 

I  Oresley  on  Evid.  210  ;  Harst  v.  Beach,  5  Madd.  860,  per  Sir  J.  Leach,  V.  C. 

s  6  Madd.  860  ;  2  Poth.  on  Obi.  by  Evans,  App.  No.  zvi.  p.  184  ;  Ellison  i^.  Cook- 
■on,  1  Ves.  Jr.  100 ;  Clinton  v.  Hooper,  Id.  178.  So,  to  rebat  an  implied  tniat. 
Livermore  v.  Aldrich,  5  Cush.  481. 

*  Kirk  9.  Eddowea,  8  Jur.  680.  Aa  the  farther  pnrsnit  of  thia  point,  as  well  as  the 
consideration  of  the  presumed  revocation  of  a  will  by  a  subsequent  marriage  and  the 
birth  of  issue,  does  not  consist  with  the  plan  of  this  treatise,  the  reader  is  referred  to 
1  Boper  on  Legacies,  by  White,  pp.  817-858 ;  Oresley  on  Evid.  pp.  209-218  ;  6 
Cruisers  Dig.  tit.  88,  c.  6,  {§  45-57,  and  notes  by  Greenleaf  [2d  ed.  (1857)  vol  iii.  p. 
104,  and  notes] ;  1  Jarm.  on  Willa,  o.  7f  and  notes  by  Ferkina.  See  also  jpos^,  voL  u. 
§§  684,  685. 

(a)  Parol  evidence  of  accident,  (rand,  the  absence  of  fraud  or  mistake  of  fact, 

or  mistake,  is  admissible  in  such  cases,  parol  evidence  will  not  be  admitted  to 

Pisher  v.  Diebert,  54  Pa.  St  460  ;  Gun-  correct  a  mistake  of  Law.    Potter  v.  Sew* 

ningham  «l  Wrenn,  28  IlL  64.    Bat,  in  all,  54  Me.  142. 
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an  open  question.  The  English  authoritieB  are  against  it;  but 
in  America  their  soundness  is  strongly  questioned.^  So,  also,  if 
a  grantee /rau(7ttZen%  attempts  to  convert  into  an  absolute  sale 
that  which  was  originally  meant  to  be  a  security  for  a  loan,  the 
original  design  of  the  conveyance,  though  contrary  to  the  terms 
of  the  writing,  may  be  shown  by  parol.^  (a) 

§  297.  Amblguitias,  latent  and  patent.  Having  thus  explained 
the  nature  of  the  rule  under  consideration,  and  shown  that  it  only 
excludes  evidence  of  the  language  of  the  party,  and  not  of  the 
circumstances  in  which  he  was  placed,  or  of  collateral  facts,  it 
may  bo  proper  to  consider  the  case  of  ambiguitdesy  both  latent  and 
patent  The  leading  rule  on  this  subject  is  thus  given  by  Lord 
Bacon :  ^^  Ambiguitas  verborum  latens  verificatione  suppletur ; 
nam  quod  ex  facto  oritur  ambiguum,  verificatione  facti  toUi- 
tur."  *  (6)  Upon  which  he  remarks,  that,  "  there  be  two  sorts  of 
ambiguities  of  words ;  the  one  is  aTniiffuitas  patens^  and  the  other 
latens.  Patens  is  that  which  appears  to  be  ambiguous  upon  the 
deed  or  instrument;  latens  is  that  which  seemeth  certain  and 
without  ambiguity,  for  any  thing  that  appeareth  upon  the  deed  or 
instrument ;  but  there  is  some  collateral  matter  out  of  the  deed 
that  breedeth  the  ambiguity.  Ambiguitas  patens  is  never  holpen 
by  averment;  and  the  reason  is,  because  the  law  will  not  couple 
and  mingle  matter  of  specialty,  which  is  of  the  higher  account, 
with  matter  of  averment,  which  is  of  inferior  account  in  law;  for 
that  were  to  make  all  deeds  hollow  and  subject  to  averments,  and 
so,  in  effect,  that  to  pass  without  deed  which  the  law  appointeth 
shall  not  pass  but  by  deed.  Therefore,  if  a  man  give  land  to  J.  D. 
and  J.  S.  et  haeredihus,  and  do  not  limit  to  whether  of  their  heirs,  it 
shall  not  be  supplied  by  averment  to  whether  of  them  the  inten- 
tion was  (that)  the  inheritance  should  be  limited."  "  But  if  it  be 
ambiguitas  latens^  then  otherwise  it  is  ;  as  if  I  grant  my  manor  of 
S.  to  J.  F.  and  his  heirs,  here  appeareth  no  ambiguity  at  all. 
But  if  the  truth  be,  that  I  have  the  manors  both  of  South  S.  and 

1  1  story,  Eq.  Jurisp.  §S  152-161 ;  Gresley  on  Evi<L  205-209. 

3  Morris  v.  Nixon,  17  Pet  109.    See  Jenkins  v.  £ldredge,  8  Stoiy,  181,  284-287. 

*  Bacon's  Maxims,  R^.  28  [25]. 

(a)  See   also   McClane    v.   White,    5  ment  designates  *'  G.  and  others "  as  one 

Minn.  178  ;  Tillson  v.  Moulton,  28  111.  of  the  parties,  extrinsic  evidence  is  admis* 

648  ;  People  v,  Irwin,  14  Oal.  428.    And  sihle  to  show  who  are  meant  by  "  6.  and 

see  anU  §  284,  notes.  others."    Herring  v.  Boston  uon  Co.,  1 

(6)  Afl^  for  instance,  where  an  agree-  Gray  (Mass.),  1S6. 
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North  S.y  this  ambiguity  is  matter  in  fact ;  and  therefore  it  shall 
be  holpen  by  averment,  whether  of  them  it  was  that  the  party 
intended  should  pass."  ^  (a) 

§  298.  Ambigoity  d«anad.  But  here  it  is  to  be  observed,  that 
words  cannot  be  said  to  be  ambiguous  because  they  are  unintel- 
ligible to  a  man  who  cannot  read;  nor  is  a  written  instrument 
ambiguous  or  uncertain  merely  because  an  ignorant  or  uninformed 
person  may  be  unable  to  interpret  it.  It  U  ambiguous  only^  when 
found  to  he  of  uncertain  meaning  by  persons  of  competent  skill  and 
information.  Neither  is  a  judge  at  liberty  to  declare  an  instru- 
ment ambiguous,  because  he  is  ignorant  of  a  particular  fact,  art, 
or  science,  which  was  familiar  to  the  person  who  used  the  words, 
and  a  knowledge  of  which  is  therefore  necessary  to  a  right  under- 
standing of  the  words  he  has  used.  If  this  were  not  so,  then  the 
question,  whether  a  will  or  other  instrument  were  ambiguous  or 
imcertain,  might  depend  not  upon  the  propriety  of  the  language 
the  party  lias  used,  but  upon  the  degree  of  knowledge,  general 
or  local,  which  a  particular  judge  might  happen  to  possess ;  nay, 
the  technical  accuracy  and  precision  of  a  scientific  man  might 

1  See  Bacon's  Law  Tracts,  pp.  99, 100.  And  see  MiUer  v,  Trayen,  8  Bing.  244  ; 
ntpra,  g  290  ;  Reed  v.  Prop're  of  Locks,  &c.,  8  How.  S.  C.  274.  Where  a  bOl  was 
dntwn  ezpiessing  £200  in  the  body  in  words,  but  £245  in  fignres  in  the  maigin,  it  was 
held  that  the  words  in  the  body  most  be  taken  to  be  the  true  amoaut  to  be  paid ;  and 
tiiat  the  ambigoitT  created  by  the  fiffores  in  the  maivin  was  patent,  and  could  not  bo 
explained  by  parol.     Sannderson  v.  riper,  6  Bing.  N.  G.  425. 

(a)  Lathrop  v.  Bkke,  8  Foster,  46.  In  peyionsly  paid  by  him  to  the  defendant, 
Saigent  «.  A(uims,  8  Gray,  72,  77,  the  in  part  performance  of  the  agreement, 
question  arose  how  far  an  agreement  in  The  defendant,  to  show  that  he  had  corn- 
writing  to  let  for  a  term  of  years  "  the  plied  with  his  obligations  under  the  agr^e- 
*  Adams  House,'  so  called,  situate  on  ment,  by  tendering  a  proper  lease,  o&nd 
Washington  Street,  in  Boston,  and  num-  to  prove  by  parol,  that  the  originid  agree- 
bered  871  on  said  Washington  Street,"  ment  was  that  tiie  lease  should  include 
oonld  be  explained  by  parol.  The  de-  only  the  hotel  propter  and  not  the  stores  ; 
fendant  had  fitted  up  an  old  tayem  as  a  and  he  was  permitted  so  to  do.  The 
hotel,  under  the  name  of  the  "Adams  opinion  of  the  court,  by  Shaw,  C.  J., 
House,"  on  Washington  Street.  The  en-  places  the  case  amonff  latent  ambiguities, 
trance  to  the  hotel  was  from  said  street,  upon  the  ground,  wat  the  very  ^neral 
and  was  numbered  871.  The  rest  of  tiie  terms  used  in  the  contract  apply  with  suf- 
ground  floor  of  the  building  was  fitted  up  ficient  legal  certainty  to  the  entire  build- 
for  stores,  which  were  numbered  from  1  ing,  including  the  stores,  and  to  the 
to  6,  Adams  House,  and  were,  at  the  time  portion  of  it  fitted  up  for  a  public  house, 
of  making  the  agreement,  severally  occu-  and  consequently  it  was  competent  to 
pled  by  different  tenants.  The  defendant  show,  by  parol,  in  which  sense  tne  parties 
tendered,  in  pursuance  of  the  above  agree-  used  the  terms.  See  also  to  the  same 
ment,  a  lease  dulv  executed,  of  the  hotel  effect,  Bainbridge  v.  Wade,  20  L.  J.  N.  8. 
known  as  the  Adams  House^  bat  not  in-  Q.  B.  7 ;  Blossom  v.  Griffin,  18  N.  Y. 
eluding  the  stores,  which  the  plaintiff  re-  569 ;  Griffiths  «.  Hardenbeigh,  41  N.  Y. 
fused  to  accept,  and  subsequently  brought  468  ;  Bradley  «•  Wash.  Jtc  Co.,  18  Pet. 
this  action  to  recover  a  sum  of  money  (U.  S.)  89. 
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occasion  his  intestacy,  or  defeat  his  contract.  Hence  it  follows 
that  no  jud^  is  at  liberty  to  pronounce  an  instrument  ambiguous 
or  imcertain,  until  he  has  brought  to  his  aid,  in  its  interpretation, 
all  the  lights  afforded  by  the  collateral  facts  and  circumstances, 
which,  as  we  have  shown,  may  be  proved  by  parol.* 

§  299.    Ambiguity  and  inaoooraoy.     A  distinction  is  further  to  be 
observed,  between  the  ambiguity  of  language  and  its  inaccuracy. 
"Language,"  Vice-Chancellor  Wigram  remarks,  "may  be  inac- 
curate without  being  ambiguous,  and  it  may  be  ambiguous  al- 
though perfectly  accurate.    If,  for  instance,  a  testator,  having 
one  leasehold  house  in  a  given  place,  and  no  other  house,  were  to 
devise  his  freehold  house  there  to  A.  B.,  the  description,  though 
inaccurate,  would  occasion  no  ambiguity.    If,  however,  a  testator 
were  to  devise  an  estate  to  John  Be^er,  of  Dale,  the  son  of 
Thomas,  and  there  were  two  persons  to  whom  the  entire  descrip- 
tion accurately  applied,  this  description,  though  accurate,  would 
be  ambiguous.    It  is  obvious,  therefore,  that  the  whole  of  that 
class  of  cases  in  which  an  accurate  description  is  found  to  be 
sufficient  merely  by  the  rejection  of  words  of  surplusage  are 
cases  in  which  no  ambiguity  really  exists.     The  meaning  is  cer- 
tain, notwithstanding  the  inaccuracy  of  the  testator's  language. 
A  judge,  in  such  cases,  may  hesitate  long  before  he  comes  to  a 
conclusion ;  but  if  he  is  able  to  come  to  a  conclusion  at  last,  with 
no  other  assistance  than  the  light  derived  from  a  knowledge  of 
those  circumstances,  to  which  the  words  of  the  will  expressly  or 
tacitly  refer,  he  does  in  effect  declare  that  the  words  have  legal 
certainty, — a  declaration  which,  of  course,  excludes  the  existence 
of  any  ambiguity.    The  language  may  be  inaccurate ;  but  if  the 
court  can  determine  the  meaning  of  this  inaccurate  language,  with- 
out any  other  guide  than  a  knowledge  of  the  simple  facts,  upon 
which — from  the  very  nature  of  language  in  general  —  its  mean- 
ing depends,  the  language,  though  inaccurate,  cannot  be  ambigu- 
ous.    The  circumstance,  that  the  inaccuracy  is  apparent  on  the 
face  of  the  instrument,  cannot,  in  principle,  alter  the  case."* 
Thus,  in  the  will  of  NoUekens,  the  sculptor,  it  was  provided  that, 
upon  his  decease,  "  all  the  marble  in  the  yard,  the  tools  in  the 
shop,  bankers,  mody  tools  for  carving,"  Ac,  should  be  the  prop- 
erty of  Alex.  €k)blet.    The  controversy  was  upon  the  word  "  wwwJ," 

1  See  Wigram  on  the  Interpretation  of  Wills,  p.  174,  pi.  200,  201. 
>  Wigram  on  the  Interpretation  of  Wills,  pp.  175,  179,  pi.  208,  204. 
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80  much  of  the  description  as  is  false  is  rejected ;  and  the  instrct- 
ment  will  take  effect,  if  a  mffieient  de$cription  remains  to  ascertain 
it$  application.    It  is  essential,  that  enough  remains  to  show 
plainly  the  intent*    « The  rule,"  said  Mr.  Justice  Parke,*  « is 
clearly  settled,  that  when  there  is  a  sufficient  description  set 
forth  of  premises,  by  giring  the  particular  name  of  a  close,  or 
otherwise,  we  may  reject  a  false  demonstration ;  but  that,  if  the 
premises  be  described  in  general  t^rms,  and  a  particular  descrip- 
tion be  added,  the  latter  controls  the  former/'    It  is  not,  howerer, 
because  one  part  of  the  description  is  placed  first  and  the  other 
last  in  the  sentence ;  but  because,  taking  the  whole  together,  that 
intention  is  manifest.    For,  indeed,  ^4t  is  vain  to  imagine  one 
part  before  another ;  for  though  words  can  neither  be  spoken  nor 
written  at  once,  yet  the  mind  of  the  author  comprehends  them  at 
once,  which  gires  vitam  et  modum  to  the  sentence."  '    Therefore, 
under  a  lease  of  ^*  all  that  part  of  Blenheim  Park,  situate  in  the 
county  of  Oxford,  now  in  the  occupation  of  one  S.,  lying  "  within 
certain  specified  abuttals,  ^^  with  all  the  houses  thereto  belonging, 
which  are  in  the  occupation  of  said  S.,"  it  was  held,  that  a  house 
lying  within  the  abuttals,  though  not  in  the  occupation  of  S., 
would  Qass.^    So,  by  a  devise  of  "  the  farm  called  Trogue's  Farm, 
now  in  the  occupation  of  0.,"  it  was  held,  that  the  whole  farm 
passed,  though  it  was  not  all  in  O.'s  occupation.^    Thus,  also, 
where  one  devised  all  his  freehold  and  real  estate  ^^  in  the  county 
of  Limerick  and  in  the  city  of  Limerick  ; "  and  the  testator  had 
no  real  estates  in  the  county  of  Limerick,  but  his  real  estates  con- 
sisted of  estates  in  the  county  of  Clare,  which  was  not  mentioned 
in  the  will,  and  a  small  estate  in  the  city  of  Limerick,  inadequate 
to  meet  the  charges  in  the  will ;  it  was  held,  that  the  devisee 
could  not  be  allowed  to  show,  by  parol  evidence,  that  the  estates 
in  the  county  of  Clare  were  inserted  in  the  devise  to  him,  in  the 
first  draft  of  the  will,  which  was  sent  to  a  conveyancer,  to  make 
certain  alterations,  not  affecting  those  estates ;  that,  by  mistake, 
he  erased  the  words  ^^  coimty  of  Clare ; "  and  that  the  testator, 

testator  emiTerit,  cum  de  persona  constat,  nihilominas  Talet  liiptum ;  idemqne  in 
hsBredibas  servatnr ;  et  recte  :  nomina  enim  s^pifioandoram  hominum  fratia  ztperta 
sunt ;  qni  si  alio  qnoHbet  modo  inteUigantur,  mhH  interest." 
1  Doe  «.  Habbaid,  15  Q.  B.  240,  241,  245. 

•  Doe  d.  Smith  «.  Galloway,  6  B.  A  Ad.  48,  51. 
s  Stukeley  v.  Butler,  Hob.  171. 

«  Doe  d.  Smith  «.  Galloway,  5  B.  ft  Ad.  48. 

•  Goodtitle  v.  Soathem,  1  M.  ft  S.  299. 
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after  keeping  the  will  by  him  for  some  time,  executed  it,  without 
adverting  to  the  alteration  as  to  that  county.^    And  so,  where  land 

1  Miller  v,  Traven,  8  Bing.  244 ;  Doe  v.  Chichflster,  4  Dow,  65  ;  Doe  «.  Lyford,  4 
M.  k  S.  550.  The  opinion  of  the  court  in  Miller  o.  Travers,  by  Tindal,  C.  J.,  oontaine 
80  masterly  a  discussion  of  the  doctiine  in  question,  that  no  apology  seems  necessary 
for  its  insertion  entire.  After  stating  the  case  with  some  preliroinarj*  remarks,  the 
learned  Chief  Justice  proceeded  as  follows  :  '*  It  may  be  admitted  that,  m  all  cases  in 
which  a  difficulty  arises  in  applying  the  words  of  a  will  to  the  thing  which  is  the  sub- 
ject-matter of  tiie  devise,  or  to  the  person  of  the  devisee,  the  difficulty  or  ambiguity, 
which  is  inti-oduced  by  the  admission  of  extrinsic  evidence,  may  be  rebutted  and  re- 
moved by  the  production  of  further  evidence  upon  the  same  subject  calculated  to 
explain  what  was  the  estate  or  subject-matter  really  intended  to  be  devised,  or  who 
was  the  person  really  intended  to  take  under  the  will ;  and  this  appears  to  us  to  be 
the  extent  of  the  maxim,  'Ambi^itas  verborum  latens,  verificatione  suppletur/  But 
the  cases  to  which  this  construction  applies  will  be  found  to  range  theniselves  into  two 
separate  classes,  distinguishable  from  each  other,  and  to  neither  of  which  can  the  pres- 
ent case  be  referred.  The  first  class  is,  where  the  description  of  the  thing  devised,  or 
of  the  devisee,  is  dear  upon  the  face  of  the  wiU ;  but,  upon  the  death  of  the  testator, 
it  is  found  that  there  are  more  than  one  estate  or  subject-matter  of  devise,  or  more  than 
one  person,  whose  description  follows  out  and  fills  the  words  used  in  the  wilL  As, 
where  the  testator  devises  his  manor  of  Dale,  and  at  his  death  it  is  found  that  he  has 
two  manors  of  that  name.  South  Dale  and  North  Dale  ;  or,  where  a  man  devises  to  his 
son  John,  and  he  has  two  sous  of  that  name.  In  each  of  these  cases  respectively,  parol 
evidence  is  admissible  to  show  which  manor  was  intended  to  pass,  and  which  son  was 
intended  to  take.  (Bac  Max.  23  ;  Hob.  82  ;  Edward  Altham's  Case,  8  Co.  Rep.  155.) 
The  other  class  of  cases  is  that  in  which  the  description  contained  in  the  will  of  the 
thing  intended  to  be  devised,  or  of  the  person  who  is  intended  to  take,  is  true  in  part, 
bat  not  true  in  every  particular.  As,  where  an  estate  is  devised  caUed  A,  and  is  de- 
scribed as  in  the  occupation  of  B,  and  it  is  found,  that  though  there  is  an  estate  called 
A,  yet  the  whole  is  not  in  B's  occupation  ;  or,  where  an  estate  is  devised  to  a  person, 
whose  surname  or  christian  name  is  mistaken ;  or  whose  description  is  imperfect  or 
inaccurate  :  in  which  latter  class  of  cases  parol  evidence  is  admissible  to  snow  what 
estate  was  intended  to  pass,  and  who  was  the  devisee  intended  to  take,  provided  there 
is  sufficient  indication  of  intention  appearing  on  the  face  of  the  will  to  justify  the 
application  of  the  evidence.  But  the  case  now  before  the  court  does  not  appear  to  fall 
within  either  of  these  distinctions.  There  are  no  words  in  the  will  which  contain  an 
imperfect,  or,  indeed,  any  description  whatever  of  the  estates  in  Clare.  The  present 
case  is  rather  one  in  which  the  plaintiff  does  not  endeavor  to  apply  the  description 
contained  in  the  will  to  the  estates  in  Clare;  but,  in  order  io  make  out  such  intention* 
is  compelled  to  introduce  new  words  and  a  new  description  into  the  bodv  of  the  will 
itselt  The  testator  devises  all  {lis  estates  in  the  county  of  iiimerick,  and  the  city  of 
Limerick.  There  is  nothing  ambiguous  in  this  devise  on  the  face  of  the  will.  It  is 
found,  upon  ine^uiry,  that  he  has  property  in  the  city  of  Limerick,  which  answers  to 
the  description  m  the  will,  but  no  property  in  the  county.  This  extrinsic  evidence 
produces  no  ambiguity,  no  difficulty  in  the  application  of  the  words  of  his  will  to  the 
state  of  the  property,  as  it  really  exists.  The  natural  and  necessary  construction  of 
the  will  is,  tnat  it  passes  the  estate  which  he  has  in  the  city  of  Limerick,  but  passes 
no  estate  in  the  county  of  Limerick,  where  the  testator  had  no  estate  to  answer  that 
description.  The  plaintiff,  however,  contends,  tliat  he  has  a  right  to  prove  that  the 
testator  intended  to  pass,  not  only  the  estate  in  the  city  of  Limerick,  but  an  estate  in 
a  county  not  named  in  the  will,  namely,  the  county  of  Clare  ;  and  that  the  will  is  to 
be  read  and  construed  as  if  the  word  *  Clare '  stood  in  the  place  of,  or  in  addition  to, 
that  of  Limerick.  But  this,  it  is  manifest,  is  not  merely  calling  in  the  aid  of  extrinsic 
evidence  to  apply  the  intention  of  the  testator,  as  it  is  to  be  collected  from  the  will 
itself,  to  the  existing  state  of  his  property  :  it  is  calling  in  extrinsic  evidence  to  intro- 
duce into  the  will  an  intention  not  apparent  upon  the  face  of  the  will.  It  is  not  simply 
removinff  a  difficulty  arising  from  a  defective  or  mistaken  description  :  it  is  making  the 
will  speak  upon  a  subject  on  which  it  is  altogether  silent,  and  is  the  same  in  effect  as 
the  filling  np  a  blank,  which  the  testator  might  have  left  in  his  will.  It  amounts,  in 
short,  by  the  admission  of  parol  evidence,  to  the  making  of  a  new  devise  for  the  testa- 
tor»  which  he  is  supposed  to  have  omitted.    Now,  the  first  objection  to  the  introduc- 
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was  described  in  a  patent  as  lying  in  the  county  of  M.,  and  further 
described  by  reference  to  natural  monuments ;  and  it  appeared, 

tion  of  Buch  eyidence  is,  that  it  is  inconsistent  with  the  rule,  which  reason  and  sense 
lay  down,  and  which  has  been  nniyerBally  established  for  the  construction  of  willa ; 
namely,  that  the  testator's  intention  is  to  De  collected  from  the  words  nsed  in  the  will, 
and  that  words  which  he  has  not  used  cannot  be  added.    Den  «.  Psge,  8  T.  R.  87. 
But  it  is  an  objection  no  less  strong,  that  the  only  mode  of  proving  the  alleged  inten- 
tion  of  the  testator  is  by  setting  up  the  draft  of  the  will  against  the  executed  will 
itself.     As,  however,  the  copy  of  the  will  which  omitted  the  name  of  the  county  of 
Claie  was  for  some  time  in  tue  custody  of  the  testator,  and  therefore  open  for  his  in- 
spection, which  copy  was  afterwards  executed  bv  him,  with  all  the  formalities  required 
by  the  Statute  of  Frauds,  the  presumption  is,  that  he  must  have  seen  and  approved  of 
the  alteration,  rather  than  that  he  overlooked  it  by  mistake.     It  is  unnecessary  to 
advert  to  the  danger  of  allowing  the  draft  of  the  will  to  be  set  up,  as  of  greater  author- 
ity  to  evince  the  intention  of  the  testator  than  the  will  itself,  after  the  will  has  been 
solemnly  executed,  and  after  the  death  of  the  testator.     If  such  evidence  is  admissible 
to  introduce  a  new  subject-matter  of  devise,  why  not  also  to  introduce  the  name  of  a 
devisee,  altogether  omitted  in  the  will  f    If  it  is  admiwible  to  introduce  new  matter  of 
devise,  or  a  new  devisee,  why  not  to  strike  out  such  as  are  contained  in  the  executed 
will  ?    The  effect  of  such  evidence  in  either  case  would  be,  that  the  will,  though  made 
in  form  by  the  testator  in  his  lifetime,  would  really  be  made  by  the  attorney  after  his 
death  ;  that  all  the  guards  intended  to  be  introduced  by  the  Statute  of  Frauds  would 
be  entirely  destroyed,  and  the  statute  itself  virtually  repealed.     And  upon  examina- 
tion of  the  decided  cases,  on  which  the  plaintiff  has  reliea  in  aigument,  no  one  will  be 
found  to  go  the  length  of  supporting  the  proposition  which  he  contends  for.     On  the 
contrary,  they  will  all  be  found  consistent  with  the  distinction  above  adverted  to,  — 
that  an  uncertainty  which  arises  from  applying  the  description  contained  in  the  will, 
either  to  the  thing  devised  or  to  the  person  of  the  devisee,  may  be  helped  by  parol 
evidence  ;  but  that  a  new  subject-matter  of  devise,  or  a  new  devisee,  where  the  will  ia 
entirely  silent  upon  either,  cannot  be  imported  by  parol  evidence  into  the  will  itself. 
Thus,  in  the  case  of  Lowe  v.  Lord  Huntingtower,  4  Kuss.  581,  n.,  in  which  it  was  held, 
that  evidence  of  collateral  circumstances  was  admissible,  as,  of  the  several  ages  of  the 
devisees  named  in  the  will,  of  the  fact  of  their  being  married  or  unmarried,  and  the 
like,  for  the  purpose  of  ascertaining  the  true  construction  of  the  will ;  such  evidence, 
it  is  to  be  observed,  is  not  admitted  to  introduce  new  words  into  the  will  itself,  but 
merely  to  give  a  construction  to  the  words  used  in  the  will,  consistent  with  the  real 
state  of  his  property  and  family ;  the  evidence  is  produced  to  prove  facts,  which,  accord- 
ing to  the  language  of  Lord  Coke,  in  8  Co.  Rep.  155,  *  stand  well  with  the  words  of  the 
will.'    The  case  of  Standen  v.  Standen,  2  Ves.  589,  decides  no  more  than  that  a  devise 
of  all  the  residue  of  the  testator's  real  estate,  where  he  has  no  real  estate  at  all,  but  has 
a  power  of  appointment  over  real  estate,  shall  pass  suph  estate  over  which  he  has  the 
power,  thouffh  the  power  is  not  referred  to.    But  this  proceeds  upon  the  principle,  that 
the  will  would  be  altogether  inoperative,  unless  it  is  taken  that,  by  the  words  used  in 
the  will,  the  testator  meant  to  refer  to  the  power  of  appointment.     The  case  of  Mosley 
V.  Massey  and  others,  8  East,  149,  does  not  appear  to  bear  upon  the  question  now 
under  consideration.     After  the  parol  evidence  nad  established  that  the  local  descrip- 
tion of  the  two  estates  mentioned  in  the  will  had  been  trans))osed  by  mistake,  the 
county  of  Radnor  having  been  applied  to  the  estate  in  Monmouth,  and  tnee  tJcrw,  the 
court  held,  that  it  was  sufficiently  to  be  collected  from  the  words  of  the  will  itself, 
which  estate  the  testator  meant  to  give  to  the  one  devisee,  and  which  to  the  other, 
independent  of  their  local  description  ;  all,  therefore,  that  was  done,  was  to  reject  the 
locaidescription,  as  unnecessary,  and  not  to  import  any  new  description  into  tne  will, 
in  the  case  of  Selwood  v,  Mildmay,  3  Ves.  806,  the  testator  devised  to  his  wife  part  of 
his  stock  in  the  four  per  cent  annuities  of  the  Bank  of  England  ;  and  it  was  shown  by 
parol  evidence,  that,  at  the  time  he  made  his  will,  he  had  no  stock  in  the  four  per  cent 
annuities,  but  that  he  had  some  which  he  had  sold  out  and  had  invested  the  produce 
in  long  annuities.     And  in  this  case  it  was  held,  that  the  bequest  was  in  substance  a 
bequest  of  stock,  using  the  words  as  a  denomination,  not  as  the  identical  corpus^  of  the 
stock  ;  and  as  none  could  be  found  to  answer  the  description  but  the  long  annuities,  it 
was  held,  that  such  stock  should  pass,  rather  than  the  will  be  altogether  inoperative. 
This  case  is  certainly  a  very  strong  one  ;  but  the  decislou  appears  to  us  to  range  itself 
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that  the  land  described  by  the  monuments  was  in  the  county  of 
H.y  and  not  of  M. ;  that  part  of  the  description  which  related  to 
the  county  was  rejected.  The  entire  description  in  the  patent, 
said  the  learned  judge,  who  delivered  the  opinion  of  the  court, 
must  be  taken,  and  the  identity  of  the  land  ascertained  by  a  rea- 

under  the  head,  that '  falaa  demonstratio  non  nocet,'  where  enough  appears  npon  the 
wiU  itself  to  show  the  intention,  after  the  false  description  is  rejected.  The  case  of 
Ooodtitle  V,  Southern,  1  M.  &  S.  299,  falls  more  closely  within  the  principle  last  re- 
ferred to.  A  devise  '  of  aU  that  my  farm  called  Trogue's  Farm,  now  in  the  occupation 
of  A.  C  Upon  looking  out  for  the  farm  devised,  it  is  found  that  part  of  the  lands 
which  constituted  Troffue's  Farm  are  in  the  occupation  of  another  person.  It  was  held, 
that  the  thin^  deviseawas  sufficiently  ascertained  by  the  devise  of  'Trogne's  Farm,' 
and  that  the  inaccurate  part  of  the  devise  might  be  rejected  as  surplusage.  The  case 
of  Day  V.  Trig,  1  P.  W.  286,  ranges  itself  precisely  in  the  same  class.  A  devise  of  all 
'  the  tastator's  freehold  houses  in  Aldersgate  Street,'  when  in  fact  he  had  no  freehold, 
but  had  leasehold,  houses  there.  The  devise  was  held  in  substance  and  effect  to  be  a 
devise  of  his  houses  there  ;  and  that  as  there  were  no  freehold  houses  there  to  satisfy 
the  description,  the  word  '  freehold  *  should  rather  be  rejected,  than  the  will  be  totally 
void.  But  neither  of  these  cases  affords  any  authority  in  favor  of  the  plaintiff ;  they 
decide  only  that,  where  there  is  a  sufficient  description  in  the  will  to  ascertain  the 
thing  devised,  a  part  of  the  description,  which  is  inaccurate,  ma^  be  rejected,  not  that 
any  thing  mav  be  added  to  the  will ;  thus  foUowing  the  rule  laid  down  by  Anderson, 
C.  J.,  in  Oodo.  131,  —  '  An  averment  to  take  away  surplusage  is  good,  but  not  to  in- 
crease that  which  is  defective  in  the  wiU  of  the  testator.*  On  the  contrary,  the  cases 
against  the  plaintiff's  construction  appear  to  bear  more  closely  on  the  point.  In  the 
first  place,  it  is  well  established,  that,  where  a  complete  blank  is  left  for  the  name  of 
the  legatee  or  devisee,  no  parol  evidence,  however  strong,  will  be  allowed  to  fill  it  up, 
as  intended  by  the  testator.  Hunt  v,  Hort,  3  Bro.  G.  C.  311,  and  in  many  other  cases, 
Now  the  principle  must  be  precisely  the  same,  whether  it  is  the  person  of  the  devisee, 
or  the  estate  or  thing  devised,  which  is  left  altogether  in  blank.  And  it  requires  a 
very  nice  discrimination  to  distinguish  between  the  case  of  a  will,  where  the  aescrip- 
tion  of  the  estate  is  left  altogether  in  blank,  and  the  present  case,  where  there  is  a  total 
omission  of  the  estates  in  Clare.  In  the  case  of  Doe  d.  Oxenden  v,  Chichester,  4  Dow, 
P.  C.  65,  it  was  held  by  the  House  of  Lords,  in  affirmance  of  the  judgment  below,  that 
in  the  case  of  a  devise  of  '  my  estate  of  Ashton,'  no  parol  evidence  was  admissible  to 
show,  that  the  testator  intended  to  pass  not  only  his  lands  in  Ashton,  but  in  the 
adjoining  parishes,  which  he  had  been  accustomed  to  call  by  the  general  name  of  his 
Ashton  estate.  The  Chief  Justice  of  the  Common  Pleas,  in  ^ving  the  judgment  of  all 
the  judges,  savs,  *  If  a  testator  should  devise  his  lands  of  or  m  Devonshire  or  Somerset- 
shire, it  would  be  impossible  to  say,  that  you  ouffht  to  receive  evidence,  that  his  inten- 
tion was  to  devise  lands  out  of  those  counties.'  Lord  Eldon,  then  Lord  Chancellor,  in 
page  90  of  the  Report,  had  stated  in  substance  the  same  opinion.  The  case  so  put  by 
Lord  Eldon  and  tne  Chief  Justice,  is  the  very  case  now  under  discussion. '  Rut  the  case 
of  Newbuigh  v.  Newbur^h,  decided  in  the  House  of  Lords  on  the  16th  of  June,  1825, 
appears  to  be  in  poiut  with  the  present.  In  that  case  the  appellant  contended,  that 
the  omission  of  the  word  '  Gloucester,'  in  the  will  of  the  late  Lord  Newburgh,  proceeded 
upon  a  mere  mistake,  and  was  contrary  to  the  intention  Of  the  testator,  at  the  time  of 
making  his  will,  and  insisted  that  she  ought  to  be  allowed  to  prove,  as  well  from  the 
context  of  the  will  itself,  as  froiu  other  extrinsic  evidence,  that  the  testator  intended 
to  devise  to  her  an  estate  for  life  as  well  in  the  estates  in  Gloucester,  which  was  not 
inserted  in  tine  will,  as  in  the  county  of  Sussex,  which  was  mentioned  therein.  The 
question,  '  whether  parol  evidence  was  admissible  to  prove  such  mistake,  for  the  pur- 
pose of  correcting  the  will  and  entitling  the  appellant  to  the  Gloucester  estate,  as  if 
the  word  "Gloucester"  had  been  inserted  in  tne  will,'  was  submitted  to  the  judges, 
and  Lord  Chief  Justice  Abbott  declared  it  to  be  the  unanimous  opinion  of  those  who 
had  heard  the  argument  that  it  could  not.  As  well,  therefore,  upon  the  authority  of 
the  cases,  and  more  particularly  of  that  which  is  last  referred  to,  as  upon  reason  and 
principle,  we  think  the  evidence  offered  by  the  plaintiff  would  be  inadmissible  upon 
the  trial  of  the  issue." 
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sonable  constrnction  of  the  language  used.  If  there  be  a  repug- 
nant call,  which,  by  the  other  calls  in  the  patent,  clearly  appears 
to  have  been  made  through  mistake,  that  does  not  make  void  the 
patent.  But  if  the  land  granted  be  so  inaccurately  described  as  to 
render  its  identity  wholly  uncertain,  it  is  admitted  that  the  grant 
is  void.^  So,  if  lands  are  described  by  the  number  or  name  of  the 
lot  or  parcel,  and  also  by  metes  and  bounds,  and  the  grantor  owns 
lands  answering  to  the  one  description  and  not  to  the  other,  the 
description  of  the  lands  which  he  owned  will  be  taken  to  be  the 
true  one,  and  the  other  rejected  asfaUa  demamtratio^ 

1  Boardman  v.  Reed  and  Ford's  Leasees,  6  Peters,  828,  846^per  McLean,  J. 

*  Loomis  V,  Jackson,  19  Johns.  449 ;  Lnsh  v.  Druse,  4  Wend.  818  ;  Jackson  v. 
Harsh,  6  Cowen,  281 ;  Worthington  o.  Hylyer,  4  Mass.  196  ;  Blaffue  v.  Gold,  Crou 
Car.  447;  Swyft  v.  Eyres,  Id.  548.  So,  where  one  deyised  "all  Uk9,t  freehold  fann 
called  the  Wick  Farm,  containing  two  hundred  acres  or  tbereabonts,  oocamed  by  W. 
£.  as  tenant  to  me,  with  the  appurtenances,"  to  uses  applicable  to  freehold  nropertj 
alone ;  and  at  the  date  of  the  will,  and  at  the  death  of  the  testator,  W.  E.  hela,  under 
a  lease  from  him,  two  hundred  and  two  acres  of  land,  which  were  described  in  the 
lease  as  the  Wick  Farm,  but  of  which  twelve  acres  were  not  freehold,  but  were  lease- 
hold only  :  it  was  held  that  these  twelve  acres  did  not  pass  by  the  devise.  Hall «. 
Fisher,  1  Gollyer,  47.  The  object  in  cases  of  this  kind  is,  to  interoret  the  instrument, 
that  is,  to  ascertain  the  intent  of  the  parties.  The  rule  to  find  the  intent  is,  to  ^re 
most  effect  to  those  things  about  which  men  are  least  liable  to  mistake.  Davis  9. 
Kainsford,  17  Mass.  210 ;  Mclver  «.  Walker,  9  Cranch*  178.  On  this  principle,  the 
thin^  usually  called  for  in  a  grant,  that  is,  the  things  by  which  the  land  granted  is 
described,  have  been  thus  marshalled :  First.  The  highest  regard  is  had  to  natural 
boundaries.  /Secondly,  To  lines  actuallv  run,  and  comers  actua&y  marked,  at  the  time 
of  the  ^nt.  Thirdly,  If  the  lines  and  courses  of  an  adjoining  tract  are  called  for,  the 
lines  will  be  extended  to  them,  if  they  are  sufficiently  established,  and  no  other  depart- 
ure from  the  deed  is  thereby  required ;  marked  lines  prevailing  over  those  which  are 
not  marked.  Fourthly.  To  courses  and  distances  ;  givmg  preference  to  the  one  or  the 
other,  according  to  circumstances.  See  Cherry  «.  Slade,  8  Murphy,  82 ;  Do^  9, 
Seekright,  4  Hen.  db  Munf.  125,  180 ;  Preston  v.  Bowmar,  6  Wheat  682 ;  Lonnff  «. 
Norton,  8  GreenL  61  ;  2  Flintoff  on  Real  Property,  537,  588 ;  Nelaon  v.  Hall,  1  Mc- 
Lean, 518  ;  Wells  v.  Oompton,  8  Rob.  (La.)  171.  (a)  And  in  determining  the  lines 
of  old  surveys,  in  the  abeence  of  any  monuments  to  be  found,  the  variation  of  the 
needle  from  the  true  meridian,  at  the  date  of  the  original  survey,  should  be  ascertained ; 
and  this  is  to  be  found  by  the  jury,  it  being  a  question  of  fact,  and  not  of  law.  Bur- 
gin  V.  Chenault,  9  B.  Monr.  285 ;  2  Am.  Law  Joum.  N.  8.  470.  Monuments  men- 
tioned in  the  deed,  and  not  then  existing,  but  which  are  forthwith  erected  hj  the 
parties,  in  order  to  conform  to  the  deed,  will  be  regarded  as  the  monuments  referred 
to,  and  will  control  the  distances  given  in  the  deed«  Makepeace  v,  Bancroft,  12  Mass. 
469  ;  Davis  v,  Rainsford,  17  Mass.  207  ;  (b\  Lemerd  v.  Morrill,  2  N.  H.  197.  And  if 
no  monuments  are  mentioned,  evidence  ot  long-continued  occupation,  though  beyond 
the  given  distances,  is  admissible.  Owen  v.  Bartholomew,  9  Pick.  520.  If  the  de- 
scription is  ambiguous  or  doubtful,  parol  evidence  of  the  practical  construction  given  by 
the  parties,  by  acts  of  occupancjr,  recognition  of  monnment9  or  boundaries,  or  othe^ 
wise,  is  admissible  in  aid  of  the  interpretation.  Stone  v.  Clark,  1  Met.  878.  (c)  Wwds 

(a)  Kellogg  V,  Smith,  7  Gush.  (Mass.)  875,  888  ;  Watennan  v.  Johnson,  18  Pick. 

875,  879-884 ;  Newhill  v,  Ireson,  8  Id.  (Mass.)  261 ;  Frost  v.  Spauldins,  19  Id. 

595  ;  Havnes  v.  Toung,  86  Me.  557.  445  ;   Clark   v.    Munyan,  22    Id.    410  ; 

(6)  Bkney    v.    Rice,    20    Pick.    62;  Crafts  v.  Hibbard,  4  Met  (Mass.)  488; 

Cleaveland  v.  Flagg,  4  Cush.  (Mass.)  76,  Civil  Code  of  Louiaiana,  art  1951 ;  WeUs 

81.  V.  Gompton,  8  Rob.  (La.)  171. 

(e)  Kellogg  V.  Smith,  7  Cash,  (Mass.) 
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§  802.  Parol  evidenoe  admlMibla  to  show  that  the  agreement 
la  dlaoharged. .  Returning  now  to  the  consideration  of  the  general 
rnle^  that  extrinsic  verbal  evidence  is  not  admissible  to  contradict 
or  alter  a  written  instrument,  it  is  further  to  be  observed,  that  this 
rule  does  not  exclude  such  evidence,  when  it  is  adduced  to  prove 
that  the  written  agreement  is  totally  discharged.  If  the  agreement 
be  by  deed,  it  cannot,  in  general,  be  dissolved  by  any  executory 
agreement  of  an  inferior  nature ;  but  any  obligation  by  writing 
not  under  seal  may  be  totally  dissolved,  before  breach,  by  an  oral 
agreement.^  And  there  seems  little  room  to  doubt,  that  this  rule 
will  apply,  even  to  those  cases  where  a  writing  is  by  the  Statute  of 
Frauds  made  necessary  to  the  validity  of  the  agreement.^  But 
where  there  is  an  entire  agreement  in  writing,  consisting  of  divers 
particulars,  partly  requisite  to  be  in  writing  by  the  Statute  of 
Frauds,  and  partly  not  within  the  statute,  it  is  not  competent  to 
prove  an  agreed  variation  of  the  latter  part,  by  oral  evidence, 
though  that  part  might,  of  itself,  have  been  good  without 
writing.* 

§  803.  Or  a  new  additional  or  anbatitated  agreement.  Neither 
is  the  rule  infringed  by  the  admission  of  oral  evidence  to  prove  a 
new  and  distinct  agreement^  upon  a  new  consideration^  whether  it 
be  as  a  substitute  for  the  old,  or  in  addition  to  and  beyond  it. 

necessary  to  ascertain  the  premises  must  be  retained  ;  but  words  not  necessary  for  that 

Sarpose  may  be  rejected,  if  inconsistent  with  the  others.  Worthington  v,  Hylyer,  4 
[ass.  206 ;  Jackson  v.  Sprague,  I  Paine^  494  ;  Vose  v.  Handy,  2  Greenl.  822.  The 
expression  of  quantity  is  aescriptive,  and  may  well  aid  in  finding  the  intent,  where  the 
boundaries  are  doubtful.  Mann  o.  Pearson,  2  Johns.  37,  41 ;  Perkins  v,  Webster,  2 
N.  BL  287 ;  Thomdlke  v.  Richards,  1  Shepl.  437  ;  Allen  v.  Allen,  2  Shepl.  887  ;  Wood- 
man V.  Lane,  7  N.  H.  241 ;  Pemam  v,  Wead,  6  Mass.  131 ;  Reddick  v.  Leggat,  8 
Murphv,  589,  544  ;  fupro,  {  290.  See  also  4  Cruise's  Dig.  tit  82,  c.  21,  §  81,  n. 
(Greenleaf's  ed.)  [2  Oreenleaf*s  ed.  (1856)  vol.  ii.  pp.  628-641,  and  notes],  where  this 
subject  is  more  fully  considered. 

^  Bull.  N.  P.  152 ;  Milward  v.  Ingram,  1  Mod.  206 ;  8.  o.  2  Mod.  48 ;  Edwards  «. 
Weeks,  1  Mod.  262  ;  8.  o.  2  Mod.  259 ;  8.  c.  1  Freem.  280 ;  Lord  Milton  v.  Edgworth, 
5  firo.  P.  C.  818 ;  4  Cruise's  Dig.  tit  82,  c.  8,  {  51  ;  Clement  «.  Dnrgin,  5  Greenl. 
9 ;  Cottrill  V.  Myrick,  8  Fairf.  222 ;  Ratcliff  «.  Pemberton,  1  Esp.  35  ;  Fleming  v. 
Gilbert,  8  Johns.  581.  But  if  the  obligation  be  by  deed,  and  there  be  a  parol  agree- 
ment in  discharge  of  such  obligation,  if  the  parol  agreement  be  executed,  it  is  a  good 
discharge.  Dearborn  «.  Cioas,  7  Cowen,  48.  See  also  Littler  v.  Holland,  5  T.  R.  390; 
Peytoe's  Case,  9  Co.  77  ;  Kaye  v.  Waghom,  1  Taunt  428  ;  Le  Fevre  v.  I^e  Fevre,  4  S. 
ft  R.  241 ;  Suydam  v.  Jones,  10  Wend.  180  ;  Barnard  v.  Darling,  11  Wend.  27,  80. 
In  equity,  a  parol  rescission  of  a  written  contract,  after  breach,  may  be  set  up  in  bar 
of  a  bill  for  specific  performance.  Walker  v.  WheaUv,  2  Humplirays,  119.  By  the 
law  of  Scotland,  no  written  obligation  whatever  can  be  extinffuished  or  renounced, 
without  either  the  creditor's  oath,  or  a  writing  signed  by  him.  Tait  on  £yid.p.  825. 
s  Phil,  db  Am.  on  Evid.  776  \  2  PhiL  Evid.  868  ;  Goes  v.  Lord  Ku«;ent,  5  B.  &  Ad. 
68,  65,  66,  per  Ld.  Denman,  C.  J. ;  Stowell  v,  Robinson,  8  Bing.  N.  C.  928 ;  Cum- 
mings  «.  Arnold,  8  Met  486 ;  Steams  «.  Hall,  9  Cush.  81,  84. 

<  Harvey  V.  Grabham,  5  Ad.  &  EL  61,  74;  Marshall «.  Lynn,  6M.  ftW.  109. 
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And  if  Bubsequent,  and  involving  the  same  subject-matter,  it  is 
immaterial  whether  the  new  agreement  be  entirely  oral,  or  whether 
it  refers  to  and  partially  or  totally  adopts  the  provisions  of  tiie 
former  contract  in  writing,  provided  the  old  agreement  be  re- 
scinded and  abandoned.^  (a)  Thus,  where  one  by  an  instrument 
under  seal  agreed  to  erect  a  building  for  a  fixed  price,  which  was 
not  an  adequate  compensation,  and,  having  performed  part  of  the 
work,  refused  to  proceed,  and  the  obligee  thereupon  promised  that, 
if  he  would  proceed,  he  should  be  paid  for  his  labor  and  materials, 
and  should  not  suffer,  and  he  did  so ;  it  was  held  that  he  might 
recover  in  assumpsit  upon  this  verbal  agreement.^  So,  where  the 
abandonment  of  the  old  contract  was  expressly  mutual.^  So, 
where  a  ship  was  hired  by  a  charter-party  under  seal,  for  eight 
months,  commencing  from  the  day  of  her  sailing  from  Gravesend, 
and  to  be  loaded  at  any  British  port  in  the  English  Channel ;  and 
it  was  afterwards  agreed  by  parol  that  she  should  be  laden  in  the 
Thames,  and  that  the  freight  should  commence  from  her  entry 
outwards  at  the  custom-house ;  it  was  held,  that  an  action  would 
lie  upon  the  latter  agreements 

§  304.  Bnlargemant  of  time  of  parformanoa.  It  is  also  well 
settled  that,  in  a  case  of  a  simple  contract  in  writing,  oral  evi- 
dence is  admissible  to  show  that,  by  a  subsequent  agreement,  the 
time  of  performance  was  enlarged^  or  the  place  of  performance 
changed,  the  contract  having  been  performed  according  to  the  en- 
larged time,  or  at  the  substituted  place,  or  the  performance  havini:^ 
been  prevented  by  tlie  act  of  the  other  party ;  or  that  the  damages 
for  non-performance  were  waived  and  remitted ;  ^  or  that  it  was 

1  Barn  v.  Miller,  4  Taant.  745 ;  Foster  o.  Allanson,  2  T.  R.  479 ;  Schack  v.  An- 
thony, 1  M.  &  S.  578,  575 ;  Sturdy  v,  Amaud,  8  T.  R.  599 ;  Brigham  v.  Rogers,  17 
Mass.  578,  per  Putnam,  J.  ;  Heard  v.  Wadhani,  1  East,  630,  per  Lawrence,  J. ;  1  Chitty 
on  PI.  98  ;  Kichaidson  v.  Hooper,  13  Pick.  446 ;  Brewster  v.  Countryman,  12  Wend. 
446  ;  Delacroix  r.  Bulkley,  18  Wend.  71 ;  Vicaiy  v.  Moore,  2  Watts,  456,  457,  l«er 
Gibson,  C.  J. ;  Brock  v.  Sturdivant,  8  Fairif.  81 ;  Marshall  v.  Baker,  1  Appleton,  402 ; 
Chitty  on  Contracts,  p.  88. 

2  Munroe  v.  Perkins,  9  Pick.  298.    See  also  Rand  v.  Mather,  11  Cush.  1. 

*  Lattimore  «.  Harsen,  14  Johns.  830. 

*  White  V.  Parkin,  12  East,  578. 

'  Jones  V.  Barkley,  2  Doug.  684,  694 ;  Hotham  o.  £.  In.  Co.,  1  T.  R.  638 ;  Cum- 

(a)  Russell  «.  Barry,  115  Mass.  800 ;  is  reduced  to  writing,  the  other  may  be 

Whitneyt^.  Shippen,89Pa.St  22;Wiggin  proved  by  parol.      Paae  v.  Sheffield,  2 

v.   Goodwin,   68  Mo.  889  ;   Davidson  v,  Curtis,  C.  C.  877  ;  Culey  v.  Tenny,  31 

Bodley,  27  La.  An.  149  ;  Sharkey  v.  Mil-  Vt  401.    But  new  terms  cannot  be  ulco^ 

ler,  69  111.  560.    Where  two  distinct  con-  porated  into  a  wfitten  contract  by  parol, 

tructs  for  service  on  two  distinct  voyages  Adler  v.  Friedman,  16  Cal.  138. 
are  made  at  the  same  time,  and  one  only 
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founded  upon  an  insufficient  or  an  unlawful  consideration^  or  was 
without  consideration ;  ^  or  that  the  agreement  itself  was  waived 
and  abandoned.^  So,  it  has  been  held  competent  to  prove  an 
additional  and  suppletory  agreement^  by  parol;  as,  for  example, 
where  a  contract  for  the  hire  of  a  horse  was  in  writing,  and  it  was 
further  agreed  by  parol  that  accidents,  occasioned  by  his  shying^ 
should  be  at  the  risk  of  the  hirer.^  (a)  A  further  consideration 
may  also  be  proved  by  parol,  if  it  is  not  of  a  different  nature  from 
that  which  is  expressed  in  the  de'ed.^  (i)  And  if  the  deed  appears 
to  be  a  voluntary  conveyance,  a  valuable  consideration  may  be 
proved  by  parol.* 

§  805.  Receipts.  In  regard  to  receipts^  it  is  to  be  noted  that 
they  may  be  either  mere  acknowledgments  of  payment  or  deliv- 
ery, or  they  may  also  contain  a  contract  to  do  something  in  rela- 
tion to  the  thing  delivered.    In  the  former  case,  and  so  far  as  the 

miDgs  V,  Arnold,  8  Met.  486 ;  Clement  v.  Dui^n,  5  GreenL  9 ;  Keating  v.  Price,  1 
Johns.  Cos.  22 ;  Fleming  «.  Gilbert,  8  Johns.  580,  581,  per  Thompson,  J. ,  Erwin  v. 
Saunders,  1  Cowen,  249  ;  Frost  v.  £verett,  5  Cowen,  497  ;  Dearborn  v.  Cross,  7  Cowen, 
50  ;  Neil  v.  Cheves,  1  Bailey,  587,  588,  n.  (a) ;  Cuff  v.  Penn,  1  M.  &  S.  21 ;  Robinson 
V.  Bachdder,  4  N.  H.  40  ;  Medomak  Bank  v.  Curtis,  11  Shepl.  86  ;  Blood  v.  Good- 
rich, 9  WerfH.  68  ;  Youqua  v.  Nixon,  1  Peters,  C.  C.  221.  But  see  Marshall  v»  Lynn, 
6  M.  &  W.  109. 

1  See  aupra,  §  26,  cases  in  note  ;  Mills  v,  Wvman,  8  Pick.  207  ;  Erwin  v,  Saun- 
ders, 1  Cowen,  249  ;  Hill  v.  Buckminster,  5  Pick.  891  ;  Rawson  v.  Walker,  1  Stark. 
861 ;  Foster  v.  Jolly,  1  C.  M.  &  R.  707,  708,  per  Parke,  B.  ;  Stackpole  v,  Arnold,  11 
Mass.  27,  82  ;  Folsom  v.  Mussey,  8  Greenl.  400. 

^  Ballard  v.  Walker,  8  Johns.  Cas.  60 ;  Poth.  on  Obi.  pt.  8,  c.  6,  art  2,  No.  686 ; 
Marshall  v.  Baker,  1  Appleton,  402  ;  Eden  v.  Blake,  13  M.  &  W.  614. 

*  Jeffery  v.  Walton,  1  Stark.  267.  In  u  suit  for  breach  of  a  written  agreement  to 
manufacture  and  deliver  weekly  to  the  plaintiff  a  certain  quantity  of  cloth,  at  a  certain 
price  per  yard,  on  eight  months'  credit,  it  was  held,  that  the  de&ndant  might  give  in 
evidence,  as  a  good  defence,  a  subsequent  parol  agreement  between  him  and  the  plain- 
tiff, made  on  sufficient  consideration,  by  vrhich  the  mode  of  payment  was  varied,  and 
that  the  plaintiff  had  refused  to  perform  the  parol  agreement.  Cummings  v.  Arnold,  3 
Met.  486.  See  further,  Wright  «.  Crookes,  1  Scott,  n.  s.  685.  Where  the  action  is 
for  Work  and  labor  extra  and  beyond  a  written  contract,  the  plaintiff  will  be  held  to 
produce  the  written  contract,  for  the  purpose  of  showing  what  was  included  in  it.  Bux- 
ton V.  Cornish,  12  M.  &  W.  426  ;  Vincent  v.  Cole,  1  M .  &  Malk.  257. 

«  Clifford  V,  Turrill,  9  Jur.  633. 

»  Pott  V,  Todhunter,  2  Collyer,  Ch.  Cas.  76,  84. 

(a)  It  may  be  shown  by  parol  that,  at  the  Statute  of  Frauds  may  be  shown  to 
the  time  a  promissory  note  was  given  by  have  been  enlai^d  by  a  subsequent  parol 
A.  to  B.  for  money  lent,  an  agreement  was  agreement.  Steams  v.  Hall,  9  Id.  81,  84. 
made  to  pay  a  certain  sum  as  extra  inter-  {b)  Miller  «.  Goodwin,  8  Gray,  (Mass.) 
est.  Rohan  v,  Hanson,  11  Cush.  (Mass.)  542  ;  Pierce  v.  Weymouth,  45  Me.  481 ; 
44,  46.  The  date  of  a  contract  in  writing,  Lewis  r.  Brewster,  57  Pa,  St.  410 ;  Cowan 
when  referred  to  in  the  body  of  the  con-  v.  Cooper,  41  Ala.  187.  But  not  another  or 
tract,  as  fixing  the  time  of  payment,  can-  different  consideration.  Hendrickv.  Crow- 
not  be  altered  or  varie<f  by  parol.  Joseph  ley,  81  CaL  471  ;  Sewell  v.  Baxter,  2  Md. 
v.  Bigelow,  4  Id.  82,  84.  The  time  of  Ch.  447.  But  see  Rhine  o.  Ellen,  86 
performance  of  a  written  contract  within  CaL  862. 
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receipt  goes  only  to  acknowledge  payment  or  delivery,  it  is  merely 
prima  facie  evidence  of  the  fact,  and  not  concluaive ;  and  therefore 
the  fact  which  it  recites  may  be  contradicted  by  oral  testimony,  (a) 
But  in  so  far  as  it  is  evidence  of  a  contract  between  the  parties,  it 
stands  on  the  footing  of  all  other  contracts  in  writing,  and  cannot 
be  contradicted  or  varied  by  parol.^  (()  Tlius,  for  example,  a  bill 
of  lading,  which  partakes  of  both  these  characters,  may  be  con- 
tradicted and  explained  in  its  recital,  that  the  goods  were  in  good 
order  and  well  conditioned,  by  Showing  that  their  internal  order 
and  condition  was  bad;  and,  in  like  manner,  in  any  other  fact 
which  it  erroneously  recites;  but  in  other  respects  it  is  to  be 
treated  like  other  written  contracts.^  (c) 
We  here  conclude  the  Second  Part  of  this  Treatise. 


1  Stmton  V.  Baatill,  2  T.  R.  866  ;  Alner  v.  Georse,  1  Campb.  892  ;  ntpra,  §  26,  n. ; 
Stackpole  v,  Arnold,  11  Mass.  27,  82 ;  Tucker  v.  Maxwell,  Id.  148 ;  Johnson  «.  John- 
aon.  Id.  869,  868,  per  Parker,  C-  J. ;  Wilkinaon  v.  Scott,  17  Mass.  257  ;  Rex  v.  Scam- 
monden,  8  T.  R.  474 ;  Rollins  v.  Dyer,  4  ShepL  476  ;  Brooks  v.  White,  2  Met  283  ; 
Niles  «.  Cnlyer,  4  Law  Rep.  N.  8.  72.  "  The  true  view  of  the  subject  seems  to  be,  that 
such  circumstances,  as  would  lead  a  court  of  equity  to  set  aside  a  contract,  such  as 
fraud,  mistake,  or  surprise,  may  be  shown  at  law  to  destroy  the  effect  of  a  receipt." 
Per  Williams,  J.,  in  Fuller  v.  Crittenden,  9  Conn.  406  ;  «upm,  {  286. 

>  Barrett  v,  Ro^rs,  7  Mass.  297 ;  Gardner  v.  Chace,  2  R.  I.  112 ;  The  Tuskar,  1 
Sprague  (U.  8.  Diat.  Ct.),  71  ;  Benjamin  v.  Sinclair,  1  Bailey,  174.  In  the  latter 
case,  it  was  held,  that  the  recital  in  the  bill  of  lading,  as  to  the  good  order  and  condi- 
tion of  the  goods,  was  applicable  only  to  their  external  and  ap^rent  order  and  condi- 
tion ;  but  that  it  did  not  extend  to  the  quality  of  the  material  in  which  they  were 
enveloped,  nor  to  secret  defects  in  the  goods  themselves ;  and  that,  as  to  defects  of  the 
two  latter  descriptions,  parol  evidence  was  admissible.  See  also  Smith  p.  Brown,  8 
Hawks,  680 ;  May  v.  Babcock,  4  Ohio,  884,  846. 

(a)  Hildreth   v,    O'Brien,    10    Allen  note  was  held  on  other  and  different  terms, 

(Mass.),  104 ;   Sta<^  v.  Kemp,  97  Mass.  was  rightly  excluded.     Langdon  «.  Lane- 

166.     So  where  a  biUhead  says,  **AU  bills  don,  4  Gray  (Mass.),  186,  188  ;  Furbuah 

to  be  paid  to  treasurer  and  bills  receipted  v.   Goodwin,  26  N.   H.   425  ;  Wood  i/. 

by  him,"  other  modes  of  payment  may  be  Whiting,  21  Barb.  (N.  Y.)  190,  197.    See 

shown.     Kinsman  v.  Kershaw,  119  Mass.  also  Alexander  o.   Moore,  19  Mo.  J  48 ; 

140.  Sutton  V.  Kettell,  1  Spragne*s  Decisions, 

(()  Hill  V,  Syracuse,  &c.  R.  R.  Co.,  78  809.     The  nile  that  parol  evidence  is  not 

N.  Y.  851 ;  Leonard  v.  Dunton,  51  III.  482.  admissible  to  vaiy  or  control  a  written  con- 

(c)  Clarke   v.   Barnwell,  12  How.  (U.  tract  ia  not  applicable  to  mere  &i22so/'oar- 

8.)    272 ;    O'Brien  «.  Gilchrist,  84  Me.  ceU  made  in  the  usual  form,  in    which 

664  ;  Ellis  9.  Willard,  5  Selden,  629 ;  Fitz-  nothing  appears  but  the  names  of  the  ven- 

hngh  «.  Wiman,  Id.  669,  666  ;  McTyer  v.  dor  and  vendee,  the  articles  purchased, 

Steele,  26  Ala.  487.     Where  the  payee  of  a  with  the  prices  affixed,  and  a  receipt  of 

?Tomissory  note,  not  negotiable,  for  $120,  pajrment  by  the  vendor.    These  fonn  an 


collect  and  account  to  the  said  A.  the  sum  of  payment,  and  not  used  or  desu^ed  toem- 

of  $110,  when  the  above  note  is  collected,  body  and  set  out  the  terms  and  conditious 

or  return  said  note  back  to  said  A.  if  I  of  a  contract  of  baraain  and  sale.    Thev 

choose ;"    it  was  decided  that  parol  evi-  are  in  the  nature  of  receipts,  and  are  al- 

dence,  which  was  offered  to  show  that  the  ways  open  to  evidence,  which  proves  the 
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real  tenns  npon  wliich  the  Agreement  of  14  Pick.  464.    ByBkelow,  J,,  in  Hazard 

sale  was  made  between  the   parties.      1  v,  Loring,  10  Cnsh.  267,  268.    The  words 

Cowen  k  Hill's  note  to  PhiL  on  Evid.  on  a  bill  of  parcels,  "consigned  6  mo./' 

885,  n.  229 ;  2  Id.  603,  n.  295  ;  Harris  v.  and  '*  Terms  Gash,"  may  be  explained  by 

Johnston,   8  Granch,   311;    Wallace   v.  paroL     Geoige  v.  Joy,  19  N.  H.  544.    See 

Rogers,  2  N.  H.  506  ;  Bradford  v.  Man-  linsley  v.  Lovely,  26  Yt  128. 
ley,  18  Hasa.  189  ;   Fletcher  v.  Willard, 
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CHAPTER  I. 

OF  WITNESSES,  AND  THE  MEANS  OF  PBOCUBINO    THEIB  ATTENDANCE. 

§  806.  Instnunenti  of  evidanoa.  Having  thus  considered  the 
general  nature  and  principles  of  evidence,  and  the  rules  which 
govern  in  the  production  of  evidence,  we  come  now,  in  the  third 
place,  to  speak  of  the  instruments  of  evidence,  or  the  means  by 
which  the  truth  in  fact  is  established.^  In  treating  this  subject, 
we  shall  consider  how  such  instruments  are  obtained  and  used, 
and  their  admissibility  and  effect. 

§  807.  Writtan  and  unwritten.  The  instruments  of  evidence 
are  divided  into  two  general  classes ;  namely,  unwritten  and  turit- 
ten.  The  former  is  more  naturally  to  be  first  considered,  because 
oral  testimony  is  often  the  first  step  in  proceeding  by  document- 
ary evidence,  it  being  frequently  necessary  first  to  establish,  in 
that  mode,  the  genuineness  of  the  documents  to  be  adduced. 

§  808.  Unwritten.  By  unwritten  or  oral  evidence  is  meant  the 
testimony  given  by  witnesses,  viva  voce,  either  in  open  court  or 
before  a  magistrate  acting  under  its  commission  or  the  authority 
of  law.  Under  this  head  it  is  proposed  briefly  to  consider 
(1)  The  method,  in  general,  of  procuring  the  attendance  and 
testimony  of  witnesses ;  (2)  The  competency  of  witnesses ; 
(8)  The  course  and  practice  in  the  examination  of  witnesses ; 
and  herein  of  the  impeachment  and  the  corroboration  of  their 
testimony. 

§  309.  Attendanoa  of  witnaaaea.  And  first j  in  regard  to  the 
method  of  procuring  the  attendance  of  witnesseSj  it  is  to  be 

1  Parties  are,  ordinarily,  permitted  to  ezerciae  their  own  judgment,  as  to  the  order 
of  introducing  their  proofs.  Lynch  v.  Benton,  8  Rob.  (La.)  105.  And  testimony, 
apparently  irrelevant,  may,  in  the  discretion  of  the  judge,  be  admitted  if  it  is  expected 
to  become  relevant  by  its  connection  with  other  testimony  to  be  afterwards  offered. 
SUte  V.  McAllister,  11  ShepL  189. 

VOL.  I.  26 
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observed  that  every  court,  having  power  definitely  to  hear  and 
determine  any  suit,  has,  by  the  common  law,  inherent  power  to 
call  for  all  adequate  proofs  of  the  facts  in  controversy,  and,  to 
that  end,  to  summon  and  compel  the  attendance  of  witnesses 
before  it.  (a)  The  ordinary  summons  is  a  writ  of  gubpcenaj  which 
is  a  judicial  writ,  directed  to  the  witness,  commanding  him  to 
appear  at  the  court  to  testify  what  he  knows  in  the  cause  therein 
described,  pending  in  such  court,  under  a  certain  penalty  men- 
tioned in  the  writ.  If  the  witness  is  expected  to  produce  any 
books  or  papers  in  his  possession,  a  clause  to  that  effect  is  inserted 
in  the  writ,  which  is  then  termed  a  subpoena  duces  tecum?-  (6)  The 
writ  of  subpcena  suffices  for  only  one  sitting  or  term  of  the  court. 
If  the  cause  is  made  a  remanet,  or  is  postponed  by  adjournment 
to  another  term  or  session,  the  witness  must  be  summoned  aliew. 
The  manner  of  serving  the  subpcena  being  in  general  regulated 

1  This  additional  daose  is  to  the  following  effect :  **  And  also,  that  you  do  diligently 
and  carefully  search  for,  examine,  and  inauire  after,  and  bring  with  you  and  prodnoe, 
at  the  time  and  place  aforesaid,  a  bill  of  exchange,  dated,"  &c.  (here  describiiig 
with  precision  the  papers  and  documents  to  be  produced),  *'  together  with  aU  copies, 
drafts,  and  Touchers,  relating  to  the  said  documents,  and  all  other  documents,  letters, 
and  paper  writings  whatsoever,  that  can  or  may  afford  any  information  or  eyidence  in 
said  cause  ;  then  and  there  to  testify  and  show  all  and  singular  those  things  which  yon 
(or  either  of  you)  know,  or  the  said  documents,  letters,  or  instruments  in  writing  do 
import,  of  and  concerning  the  said  cause  now  depending.  And  this  you  (or  any  of  yon) 
shall  in  no  wise  omit,"  &c.    8  Chitty's  Oen.  Practice,  830,  n. ;  Amey  v.  Long,  9  ^ast,  478. 

(a)  The  power  of  legislative  bodies  to  imprisoned.    Bnmham  v.  Horrissey,   14 

punish  a  witness  for  contempt  in  not  ap-  Gray,  226. 

pearing  before  them  has  been  the  suMect  of  ip)  If  a  writ  of  subpoena  duces  does  not 
several  decisions.  In  Eilboum  v.  Thomn-  contain  the  words  **to  testify"  as  well  as 
son,  103  U.  S.  168,  the  plaintiff  sued  the  to  appear  and  bring  the  document,  it  is  an 
defendant,  the  sergeant-at-arms  of  the  invalidsuromons,  as  the  power  of  the  Court 
House  of  Representatives,  for  false  im-  to  compel  the  witness  to  attend  is  based 
prisonment.  The  defendant  set  up  in  his  on  the  fact  that  the  testirnony  of  the  wit- 
plea  that  he  acted  by  direction  of  a  com-  ness  is  material  to  a  case  in  court.  Hurray 
niittee  of  the  House  of  Representatives,  v.  Elston,  23  N.  J.  £q.  212.  The  degree 
The  decision  in  this  case  was  that  the  of  particularity  in  the  description  of  the 
committee  was  appointed  to  investigate  naj^rs  is  thus  stated  by  Dillon,  J.,  in 
a  subject  not  within  the  power  of  the  United  States  «.  Babcock,  3  DUl.  (U.  S. ) 
House  to  investigate,  and  the  action  of  568.  *'The  papers  are  required  to  be 
the  committee  was  therefore  ultra  vires  and  stated  or  specinea  only  with  tnat  decree  of 
no  defence.  The  language  of  the  Court  certainty  which  is  practicable  considering 
seems  to  admit  that  in  some  cases,  the  all  the  circumstances  of  the  case,  so  that 
House  might  commit  a  witness  for  con-  the  witness  may  be  able  to  know  what  is 
tempt,  and  the  case  of  Anderson  v.  Dunn,  wanted  of  him  and  to  have  the  papers  at 
6  Wheat  204,  supports  this  view.  A  the  trial  so  that  they  can  be  used  if  the 
State  legislature  has  the  power  to  compel  Court  shall  then  determine  them  to  be 
witnesses  to  attend  and  testify  before  the  competent  and  relevant  evidence,"  To 
House  or  one  of  its  committees  ;  and  the  require  a  solicitor  to  produce  all  his  books, 
refusalof  a  witness  to  appear  is  a  contempt  papers,  &c.,  relating  to  all  dealings  be- 
for  which  the  House  may  cause  him  to  tween  him  and  a  party  to  the  suit  durii^ 
be  arrested,  and  brought  before  the  House ;  a  term  of  thir^-three  years  is  too  vagae. 
and  for  a  refusal  to  testify  he  may  be  Lee  «.  Angas,  L.  B.  2  £q.  59. 
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by  statates,  or  rules  of  court,  which  in  the  different  States  of  the 
Union  are  not  perfectly  similar,  any  further  pursuit  of  this  part 
of  the  subject  would  not  comport  with  the  design  of  this  work.^ 
And  the  same  observation  may  be  applied,  once  for  all,  to  all 
points  of  practice  in  matters  of  evidence  which  are  regulated  by 
local  law. 

§  810.  Xh  oivil  oases.  In  order  to  secure  the  attendance  of  a 
witness  in  civil  cases,  it  is  requisite,  by  Stat.  5  Eliz.  c.  9,  that  he 
^^  have  tendered  to  him,  according  to  his  countenance  or  calling, 
his  reasonable  charges."  Under  this  statute  it  is  held  necessary, 
in  England,  that  his  reasonable  expenses,  for.  going  to  and  return- 
ing from  the  trial,  and  for  his  reasonable  stay  at  the  place,  be 
tendered  to  him  at  the  time  of  serving  the  subpoBna ;  and,  if  he 
appears,  he  is  not  bound  to  give  evidence  until  such  charges  are 
actually  paid  or  tendered,^  (a)  unless  he  resides,  and  is  summoned 
to  testify,  within  the  weekly  bills  of  mortality ;  in  which  case  it  is 
usual  to  leave  a  shilling  with  him,  upon  the  delivery  of  the  stti- 
poena  ticket.  These  expenses  of  a  witness  are  allowed  pursuant 
to  a  scale,  graduated  according  to  his  situation  in  life.®  (i)  But  in 
this  country  these  reasonable  expenses  are  settled  by  statutes,  at 

1  The  Enfflish  practice  is  stated  in  2  Tidd's  Prac.  (9th  ed. )  805-809;  1  Stark.  Evid.  77 
d9eq.;  9  Chitty'sGen,  Prac.  828-834  ;  2  Phil.  Evid.  870-392.  The  American  practice, 
in  its  principal  features,  may  be  collected  from  the  cases  cited  in  the  United  States 
Digest,  vol.  lii.  tit.  Witness,  II.;  Id-  Suppt.  vol.  iL  tit  Witness,  I.  ;  1  Paine  ftDuer's 
Practice,  part  2,  c.  7,  §  4 ;  Conkling's  Practice,  part  2,  c.  2,  §  7,  pp.  263-293 ;  Howe's 
Practice,  228-230. 

*  Newton  v.  Harland,  9  Dowl.  16. 

s  2  Phil.  Evid.  pp.  875,  376  ;2  Tidd's  Pr.  (9th ed.)  n.  806.  An  additional  compen* 
sation,  for  loss  of  time,  was  formerly  allowed  to  medical  men  and  attorneys  ;  but  that 
rule  is  now  exploded.  But  a  reasonable  compensation  paid  to  a  foreign  witness,  who 
refused  to  come  without  it,  and  whose  attendance  was  essential  in  the  cause,  will  in 
general  be  allowed  and  taxed  against  the  losing  party.  See  Lonergan  v.  Royal  Ex- 
change Assurance,  7  Bing.  725  ;  s.  c.  Id.  729 ;  Collins  v.  Godefroy,  1  B.  &  Ad.  950. 
There  is  also  a  distinction  between  a  witness  to  facts,  and  a  witness  selected  by  a  party 
to  give  his  opinion  on  a  subject  with  which  he  is  peculiarly  conversant  from  his  employ- 
ment in  life.  The  former  is  bound,  as  a  matter  of  public  duty,  to  testify  to  facts  within 
his  knowledge.  The  latter  is  under  no  such  obligation  ;  and  the  party  who  selects 
him  must  pay  him  for  his  time,  before  he  will  be  compelled  to  testify.  Webb  v.  Page, 
1  G.  &  K.  23. 


(a)  Atwood  V,  Scott,  99  Mass.  177. 
When  it  is  the  practice  for  the  party  who 
summons  a  witness  to  produce  him  for 
cross-examination  if  he  is  notified  that 
the  other  side  wishes  to  cross-examine 
(otherwise  the  witness  not  appearing 
afain),  the  fees  for  this  second  appearance 
of  the  witness  mast  be  paid  by  tne  party 
who  originaUy  summoned  him,  not  the 


party  cross-examining  him.  Richards  v, 
Goddard,  L.  R.  17  £q.  238. 

When,  by  statute,  a  party  may  bo  sum- 
moned as  a  witness  by  another  party  to 
the  suit,  he  is  entitled  to  witness  fees. 
Penny  v.  Brink,  75  N.  C.  68. 

(b)  The  amount  of  the  witness  fees  are 
generally  regulated  by  statute.  On  this 
subject  see  Se  Gorwin,  6  Abb.  N.  Gas.  437. 
Lagrosse  v.  Curran,  10  Phila.  (Pa.)  140. 
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a  fixed  sum  for  each  day's  actual  attendance,  and  for  each  podle's 
travel,  from  the  residence  of  the  witness  ^  (a)  to  the  place  of  trial 
and  back,  without  regard  to  the  employment  of  the  witness,  or 
his  rank  in  life.  The  sums  paid  are  not  alike  in  all  the  States, 
but  the  principle  is  believed  to  be  everywhere  the  same.  (&)  In 
some  States,  it  is  sufficient  to  tender  to  the  witness  his  fees  for 
travel,  from  his  home  to  the  place  of  trial,  and  one  day's  attend- 
ance, in  order  to  compel  him  to  appear  upon  the  summons ;  but 
in  others,  the  tender  must  include  his  fees  for  travel  in  returning.* 
Neither  is  the  practice  uniform  in  this  country,  as  to  the  question 
whether  the  witness,  having  appeared,  is  bound  to  attend  from 
day  to  day,  until  the  trial  is  closed,  without  the  payment  of 
his  daily  fees ;  but  the  better  opinion  seems  to  be,  that,  with- 
out payment  of  his  fees,  he  is  not  bound  to  submit  to  an 
examination.'  Qe) 

§  811.  In  oriminal  oasas.     In  criminal  cases,  no  tender  of  fees 

^  It  has  been  held  that  for  witneaaes  broaf;^ht  from  another  State,  no  fees  can  be 
taxed  for  travel,  beyond  the  line  of  the  State  in  which  the  cause  is  tried.  Howland 
V.  Lenox,  4  Johns.  811 ;  Newman  v.  Atlas  Ins.  Co.,  Phillip's  Dig.  118 ;  Helrin  t. 
Whiting,  13  Pick.  190  ;  White  v,  Judd,  1  Met.  298.  But  the  reasons  for  these  decisious 
are  not  stated,  nor  are  they  very  easily  perceived.  In  England,  the  early  practice  was 
to  allow  all  the  expenses  of  bringing  over  foieisn  witnesses,  incurred  in  good  faith  ;  but 
a  large  sum  being  claimed  in  one  esse,  an  order  was  made  in  the  Common  Pleas  that 
no  costs  should  be  allowed,  except  while  the  witness  was  within  the  reach  of  process. 
Hagedom  v.  AUnut,  8  Taunt.  879.  This  order  was  soon  afterwards  rescinded,  and  the 
old  practice  restored.  Cotton  v.  Witt,  4  Taunt.  55.  Since  which  the  uniform  course, 
both  in  that  court  and  in  B.  R.,  has  been  to  allow  all  the  actual  expenses  of  procuring 
the  attendance  of  the  witness,  and  of  his  return.  Tremain  v.  Barrett,  6  Taunt.  83  ;  2 
Tidd's  Pr.  814 ;  2  PhiL  Evid.  876  (9th  ed.).  And  see  Hutchins  v.  State,  8  Ma 
288. 

^  The  latter  is  the  rule  in  the  courts  of  the  United  States.  See  Conkling's 
Practice,  pp.  265,  266 ;  LL.  U.  S.  1799,  c.  125  [19]  §  6,  voL  L  p.  571  (Story's  ed.) 
[1  U.  S.  Stat,  at  Large  (L.  &  B.*s  ed.),  p.  626]. 

*  1  Paine  &  Duer*s  Practice,  497  ;  Ballet  v.  Mears,  18  East,  15, 16,  n.  (a) ;  Mattocks 
V,  Wheaton,  10  Vt  498. 

(a)  See  also  Gunnison  v,  Gunnison,  41  lar^fi^r  than  those  of  ordinary  vritnesses. 
N.  H.  121.  No  travel  fee  for  a  witness  in  a  It  has  been  held  that  the  expert  may  re- 
Federal  court  can  be  taxed  for  more  than  fuse  to  testify  as  to  his  opinion  on  matters 
one  hundred  miles  from  the  place  of  trial,  of  science  or  skill  till  these  fees  have  been 
unless  the  whole  distance  is  within  the  paid  (Buchman  v.  State,  59  Ind.  1  ;  Dills 
district  where  the  case  is  brought,  since  v.  State,  Id.  15),  and  may  refuse  to  testify 
the  limit  of  the  court's  power  to  summon  as  to  his  opinion  at  all.  £x  parte  Roelker, 
witnesses  ends  at  that  aistance.  Anony-  1  Sprsg.  276.  In  Ex  parte  Dement,  53 
mous,  5  Blatchf.  C.  C.  184  ;  The  Leo,  5  Ala.  889,  however,  such  conduct  was  held 
Bened.  486.     So  when  suit  is  brought  in  a  contempt  of  court. 

a  State  court,   no  mileage    fees  can   be  (c)  In  Now  Hampshire  (Bliss  v.  Brain- 

chaiged  beyond  the  line  of  the  State,  for  a  ard,  42  N.  H.  255),  it  is  said  the  witness,  at 

similar  reason.  Kingfield  v.  Pulleu,  54  Me.  the  end  of  each  day,  has  the  right  to  return 

898  ;  Crawford  v.  Abraham,  2  Oreg.  168.  home,  if  his  fees  for  the  next  day  are  not 

Contra,  Dutcher  v.  Justices,  88  Ga.  214.  paid  upon  application  to  the  party  sum- 

(b)  The  fees  of  experts  are  considerably  moning  him  or  to  his  attorney. 
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is  in  general  necessary,  on  the  part  of  the  government,  in  order  to 
compel  its  witnesses  to  attend ;  it  being  the  duty  of  every  citizen 
to  obey  a  call  of  that  description,  and  it  being  also  a  case,  in 
which  he  is  himself,  in  some  sense,  a  party .^  But  his  fees  will  in 
general  be  finally  paid  from  the  public  treasury.  In  all  such 
cases,  the  accused  is  entitled  to  have  compulsory  process  for  ob- 
taining witnesses  in  his  favor.'  The  payment  or  tender  of  fees, 
however,  is  not  necessary  in  any  case,  in  order  to  secure  the 
attendance  of  the  witness,  if  he  has  waived  it ;  the  provision  being 
solely  for  his  benefit.'  But  it  is  necessary  in  all  civil  cases,  that 
the  witness  be  summoned,  in  order  to  compel  him  to  testify; 
for,  otherwise,  he  is  not  obliged  to  answer  the  call,  though  he  be 
present  in  court ;  but  in  criminal  cases,  a  person  present  in  court, 
though  he  have  not  been  summoned,  is  bound  to  answer.^  (a) 
And  where,  in  criminal  cases,  the  witnesses  for  the  prosecution 
are  bound  to  attend  upon  the  summons,  without  the  payment  or 
tender  of  fees,  if,  from  poverty,  the  witness  cannot  obey  the  sum- 
mons, he  will  not,  as  it  seems,  be  guilty  of  a  contempt.^  (h) 

§  812.  Whan  wltnaM  is  in  ouBtody.  If  a  witness  is  in  custody, 
or  is  in  the  military  or  naval  service,  and  therefore  is  not  at 
liberty  to  attend  without  leave  of  his  superior  officer,  which  he 
cannot  obtain,  he  may  be  brought  into  court  to  testify  by  a  writ 
of  haheoB  corpus  ad  testificandum.  This  writ  is  grantable  at  dis- 
cretion, on  motion  in  open  court,  or  by  any  judge,  at  chambers, 
who  has  general  authority  to  issue  a  writ  of  habeas  corpus.  The 
application,  in  civil  cases,  is  made  upon  affidavit,  stating  the 
nature  of  the  suit,  and  the  materiality  of  the  testimony,  as  the 
party  is  advised  by  his  counsel  and  verily  believes,  together  with 

1  In  New  York,  witnesses  are  bonnd  to  attend  for  the  State,  in  all  criminal  prose- 
cntions,  and  for  the  defendant,  in  any  indictment,  without  any  tender  or  pajnnent  of 
fees.  2  liev.  Stat.  p.  729,  $  66 ;  Chamberlain's  Case,  4  Cowen,  49.  In  Pennsylvania, 
the  person  accused  may  have  process  for  his  witnesses  before  indictment  United  States 
V,  Moore,  Wallace,  C.  C.  23.  In  Massachusetts,  in  capital  cases,  the  prisoner  may  have 
process  to  bring  in  his  witnesses  at  the  expense  of  the  Commonwealth.  Williams's  Case, 
13  Mass.  601.  In  England,  the  court  has  power  to  order  the  payment  of  fees  to  wit- 
nesses for  the  crown,  in  all  cases  of  felony  ;  and,  in  some  cases  to  allow  further  com- 
Sensation.  Stat.  18  Geo.  III.  c  19 ;  PhiL  &  Am.  on  Evid.  788,  789 ;  2  PhO.  Evid. 
80  ;  1  Stark.  Evid.  82,  88. 

*  Const.  U.  S.  Amendments,  art  6. 

»  Goodwin  v.  West,  Cro.  Car.  622,  640. 

«  Rex.  Sadler,  4  C.  &  P.  218 :  Bkckbum  v.  Hargreave,  2  Lewin,  Cr.  Gas.  269. 

«  2  Pha.  Evid.  879,  888. 

(a)  Robinson  v,  TmU,  4  Cnsh.  (Mass.)  {h)  United  States  «.  Durling,  4  Bias. 

249.  C.  C.  609. 
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the  fact  and  general  circumstances  of  restraint,  which  call  for 
the  issuing  of  the  writ ;  and  if  he  is  not  actually  a  prisoner,  it 
should  state  his  willingness  to  attend.^  (a)  In  criminal  cases,  no 
affidavit  is  deemed  necessary  on  the  part  of  the  prosecuting  attor- 
ney. The  writ  is  left  with  the  sheriff,  if  the  witness  is  in  cus- 
tody ;  but  if  he  is  in  the  military  or  naval  service,  it  is  left  with 
the  officer  in  immediate  command;  to  be  served,  obeyed,  and 
returned,  like  any  other  writ  of  habea$  earpuM?  If  the  witness 
is  a  prisoner  of  war,  he  cannot  be  brought  up  but  by  an  order 
from  the  Secretary  of  State ;  but  a  rule  may  be  granted  on  the 
adverse  party,  to  show  cause  why  he  should  not  consent  either  to 
admit  the  fact,  or  that  the  prisoner  should  be  examined  upon 
interrogatories.^ 

§  813.  Reoognisanoe.  There  is  another  method  by  which  the 
attendance  of  witnesses  for  the  government,  in  criminal  cases,  is 
enforced,  namely,  by  recognizance.  This  is  the  usual  course  upon 
all  examinations,  where  the  party  accused  is  committed,  or  is 
bound  over  for  trial.  And  any  witness,  whom  the  magistrate  may 
order  to  recognize  for  his  own  appearance  at  the  trial,  if  he  refuses 
so  to  do,  may  be  committed,  (i)  Sureties  are  not  usually  de- 
manded, though  they  may  be  required,  at  the  magistrate's  discre- 
tion ;  but  if  they  cannot  be  obtained  by  the  witness,  when  required, 
his  own  recognizance  must  be  taken.^ 

§  314.  Time  of  serrioe  of  subpcuia.  The  eervice  of  a  subpcena 
upon  a  witness  ought  always  to  be  made  in  a  reasonable  time  before 
trial,  to  enable  him  to  put  his  affairs  in  such  order,  that  his 
attendance  upon  the  court  may  be  as  little  detrimental  as  possible 
to  his  interest.^     On  this  principle,  a  summons  in  the  morning  to 

1  Rex  V.  Roddam,  Cowp.  672. 

s  2  PhiL  ETid.  874,  876  ;  Conkling^B  Pr.  264 ;  1  Paine  &  Duer*8  Pr.  503»  604 ; 
2  Tidd*8  Pr.  809. 

*  Furly  V,  Newnham,  2  Dong.  419. 

«  2  Hale,  P.  C.  282  ;  Bennet  v,  Watson,  8  M.  &  &  1 ;  I  Stark.  Evid.  82  ;  Roeooe'a 
Crim.  Evid.  p.  87  ;  Erana  v,  Reea,  12  Ad.  &  £1.  66. 

ft  Hammond  «.  Stewart,  1  Stra.  610. 

(a)  Though  the  prxxsess  by  which  a  tminst  and  oppressiTe  and  against  common 

prisoner  is  brought  before  the  court  as  a  right  to  commit  a  witness  to  jail  in  de&ult 

witness  may  be  defective,  yet  when  the  of  bail,  without  someproof  of  his  intent 

witness  is  in  court,  by  virtue  of  such  pro-  not  to  appear  at  the  truL 
cess  he  may  be  compelled  to  answer.    Max-  In  (>ilifomia,  by  statute,  the  witness 

well  V.  Rives,  11  Nev.  218.  for  the  State  in  a  criminal  case,  if  unable 

(6)  Laws  of  U.  S.  1846,  c.  98,  |  7  (9  to  procure  sureties,   may  be   dischai^ged 

Stat  at  Large,  L.  &  B.'8  ed.  78).    In  State  from  committal  and  his  deposition  taken. 

V.  Grace,  18  Minn.  898,  it  is  said  to  be  People  v.  Lee,  49  CaL  87. 
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attend  iu  the  afternoon  of  the  same  day  has  been  held  msufficient, 
though  the  witness  lived  in  the  same  town,  and  verj  near  to  the 
place  of  trial.  In  the  United  States,  the  reasonableness  of  the 
time  is  generally  fixed  by  statute,  requiring  an  allowance  of  one 
day  for  every  certain  number  of  miles  distance  from  the  witness's 
residence  to  the  place  of  trial ;  and  this  is  usually  twenty  miles. 
But  at  least  one  day's  notice  is  deemed  necessary,  however  incon- 
siderable the  distance  may  be.^  (a) 

§  315.  llanner  of  servloe.  As  to  the  manner  of  %ervieej  in  order 
to  compel  the  attendance  of  the  witness,  it  should  be  personal^ 
since,  otherwise,  he  cannot  be  chargeable  with  a  contempt  in  not 
appealing  upon  the  summons.^  The  subpama  is  plainly  of  no 
force  beyond  the  jurisdictional  limits  of  the  court  in  which  the 
action  is  pending,  and  from  which  it  issued  ;  but  the  courts  of  the 
United  States,  sitting  in  any  district,  are  empowered  by  statute,'  (6) 
to  send  iubpcenaa  for  witnesses  into  any  other  district,  provided 
that,  in  civil  causes,  the  witness  do  not  live  at  a  greater  distance 
than  one  hundred  miles  f  rokn  the  place  of  trial.^ 

§  816.  Proteotioii  from  axrest«  Witnesses  as  well  as  parties  are 
protected  from  arr^^^  while  going  to  the  place  of  trial,  while  attend- 
ing there  for  the  purpose  of  testifying  in  the  cause,  and  while 
returning  home,  eundoy  morando,  et  redeundo.^    A  stibposna  is  not 

1  Sims  V.  Kitchen,  5  Esp.  46 ;  2  Tidd's  Pr.  806  ;  8  Chitty's  Gen.  Pr.  801 ;  1  Paine 
k  Duer's  Pr.  497. 

*  In  some  of  the  United  States,  as  well  as  in  England,  a  subpoena  ticket,  which  is  a 
copy  of  the  writ,  or  more  properly  a  statement  of  its  substance,  duly  certified,  is  de- 
livered to  the  witness,  at  tne  same  time  that  the  writ  is  shown  to  him.  1  Paine  & 
Duer's  Pr.  496  ;  1  Tidd's  Pr.  806  j  1  Stark.  Ev.  77  ;  Phil  &  Am.  on  Eyid.  781,  782 ; 
2  PhiL  Evid.  373.  But  the  general  practice  is  believed  to  be,  either  to  show  the  sub- 
poena to  the  witness,  or  to  serve  him  with  an  attested  copy.  The  writ,  being  directed 
to  the  witness  himself,  may  be  shown  or  delivered  to  him  bv  a  private  person,  and  the 
service  proved  by  affidavit ;  or  it  may  be  served  by  the  shenfTs  officer,  and  proved  by 
his  official  return. 

<  Stot  1793,  c  66  [221,  6  1  LL.  U.  S.  p.  312  (Stor/s  ed.)  [1  U.  a  Stats,  at 
Lan;e  (L.  &  B.'s  ed.),  335J. 

^In  most  of  the  States,  there  are  provisioBS  by  statute  for  taking  the  depositions 
of  witnesses  who  live  more  than  a  specified  number  of  miles  firom  the  place  of  trial. 
But  these  regulations  are  made  for  the  convenience  of  the  parties,  and  do  not  absolve 
the  witness  m>m  the  obligation  of  penonal  attendance  at  the  court,  at  whatever  dis- 
tance it  be  holden,  if  he  resides  within  its  jurisdiction,  and  is  duly  summoned.  In 
Georgia,  the  depositions  of  fenuUet  may  be  taken  in  all  civil  cases.  Bev.  St.  1815  (by 
Hotchkiss),  p.  586. 

*  This  rule  of  protection  was  laid  down,  upon  deliberation,  in  the  case  of  Meekins  v. 
Smith,  1  H.  BL  636,  as  extending  to  "idl  persons  who  had  relation  to  a  suit,  which 

(a)  Scanunon  v«  Soammon,  8S  N.  H.  (d)  This  applies  to  proceedings  in  bank- 
62.  mptcy  also.     Be  Woodward,  12  Bankr. 

Beg-  297. 
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necessarj  to  protection,  if  the  witness  have  consented  to  go  wiUi- 
out  one ;  nor  is  a  writ  of  protection  essential  for  this  purpose ;  its 
principal  use  being  to  preyent  the  trouble  of  an  arrest  and  an 
application  for  discharge,  by  showing  it  to  the  arresting  officer ; 
and  sometimes,  especially  where  a  writ  of  protection  is  shown,  to 
subject  the  officer  to  punishment,  for  contempt.^  (a)  Preyenting, 
or  using  means  to  preyent,  a  witness  from  attending  court,  who 
has  been  duly  summoned,  is  also  punishable  as  a  contempt  of 
court.'  On  the  same  principle,  it  is  deemed  as  a  contempt  to 
serve  process  upon  a  witness,  even  by  summons,  if  it  be  done  in 
the  immediate  or  constructiye  presence  of  the  court  upon  which 
he  is  attending ; '  though  any  service  elsewhere  without  personal 
restraint,  it  seems,  is  good.  But  this  freedom  from  arrest  is  a 
personal  privilege,  which  the  party  may  waive  ;  and  if  he  willingly 
submits  himself  to  the  custody  of  the  officer,  he  cannot  afterwards 
object  to  the  imprisonment,  as  unlawful.^  The  privilege  of  exemp- 
tion from  arrest  does  not  extend  through  the  whole  sitting  or 
term  of  the  court  at  which  the  witness  is  summoned  to  attend ; 
.but  it  continues  during  the  space  of  time  necessarily  and  reason- 
ably employed  in  going  to  the  place  of  trial,  staying  there  until 
the  trial  is  ended,  and  returning' home  again.  In  making  this 
allowance  of  time,  the  courts  are  disposed  to  be  liberal ;  but  un- 
reasonable loitering  and  deviation  from  the  way  will  not  be  per- 

« 

called  for  their  attendance,  whether  they  were  compelled  to  attend  by  process  or  not 
(in  which  number  bail  were  included),  provided  they  came  bona  Jide,  Randall  v. 
Gumey,  8  B.  &  Aid.  262  ;  Uurst's  Case,  4  Dall.  887.  It  extends  to  a  witness  coming 
from  abroad,  without  a  subpoma.  1  Tidd's  Pr.  195,  196  ;  Nonris  v.  Beach,  2  Johna. 
294. 

i  Meekins  v.  Smith,  1  H.  BL  686  ;  Arding  v.  Flower,  8  T.  B.  636  ;  Norris  v. 
Beach,  2  Johns.  294  ;  United  States  v,  Edme,  9  S.  &  R.  147 ;  Sanford  «.  Chase,  8 
Cowen,  881 ;  Bours  v.  Tuckerman,  7  Johns.  588. 

3  Commonwealth  v,  Feely,  2  Yirg.  Gas.  1. 

>  Cole  V.  Hawkins,  Andrews,  275  ;  Blight  v.  Fisher,  1  Peters,  C.  C.  41  ;  Hiles  «. 
McCuUough,  1  Binn.  77. 

«  Brown  V.  Getchell,  11  Mass.  11, 14  ;  Geyer  v,  Irwin,  4  DaU.  107. 


(a)  But  see  Ex  parte  McNeil,  8  Mass. 
288,  and  6  Mass.  264,  contra.  The  prin- 
ciple of  this  rule  has  been  recognized  fully 
by  the  courts.  Com.  «.  Huggeford,  9 
Pick.  (Mass.)  267.  So,  when  a  witness 
voluntarily  comes  into  a  State  from  the 
State  where  he  resides,  in  order  to  testify 
in  a  case,  he  is  under  the  protection  of  this 
rule,  though  he  could  not  have  been  com- 
pelled to  come.  Jones  v,  Knauss,  81  N.  J. 
£q.   211  (where  a  very  full  note   gires 


numerous  authorities  on  this  subject)  ; 
Person  v.  Grier,  66  N.  Y.  124  ;  Grafton  v. 
Weeks,  7  Daly  ( N.  Y.),  628 ;  May  r.  Shum- 
way,  16  Gray  (Mass. ),  86. 

The  same  privilege  is  extended  to  a  wit- 
ness testifying  before  a  legislative  commit- 
tee (Thompson's  Case,  122  Mass.  428), 
or  before  Congress  or  one  of  its  commit- 
tees. WUder  «.  Welsh,  1  MacArthnr, 
666. 
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mitted.^  (a)  But  a  witness  is  not  privileged  from  arrest  by  his 
bail,  on  his  return  from  giving  evidence  ;  and  if  he  has  absconded 
from  his  bail,  he  may  be  retaken,  even  during  his  attendance  at 
court.* 

§  817.  Same  subject.  This  privilege  is  granted  in  all  cases 
where  the  attendance  of  the  party  or  witness  is  given  in  any 
matter  pending  b^are  a  lawful  tribunal  having  jurisdiction  of  the 
cause.  Thus  it  has  been  extended  to  a  party  attending  on  an 
arbitration,  under  a  rule  of  court ;  ^  or  on  the  execution  of  a  writ 
of  inquiry ;  ^  to  a  bankrupt  and  witnesses,  attending  before  the 
commissioners,  on  notice ;  ^  and  to  a  witness  attending  before  a 
magistrate,  to  give  his  deposition  under  an  order  of  court.^  (V) 

§  818.  Same  subjeet  If  a  person  thus  clearly  entitled  to  privi- 
lege is  unlawfully  arrested^  the  court,  in  which  the  cause  is  to  be, 
or  has  been,  tried,  if  it  have  power,  will  discharge  him  upon  motion  : 
and  not  put  him  to  the  necessity  of  suing  out  process  for  that  pur- 
pose, or  of  filing  common  bail.  But  otherwise,  and  where  the 
question  of  privilege  is  doubtful,  the  court  will  not  discharge  him 
out  of  custody  upon  motion,  but  will  leave  him  to  his  remedy  by 
writ;  and  in  either  case  the  trial  will  be  put  off  until  he  is 
released.^  (c) 

§  819.  Kegleot  of  wltnaM  to  attend  contempt  Where  a  witness 
has  been  duly  summoned,  and  his  fees  paid  or  tendered,  or  the 
payment  or  tender  waived,  if  he  wilfully  neglects  to  appear,  he  is 
guilty  of  a  contempt  of  the  process  of  court,  and  may  be  proceeded 
against  by  an  cOtachmentfi  (c{)    It  has  sometimes  been  held  neces- 

1  Meekins  v.  Smith,  1  H.  BL  686 ;  Randall  v.  Gnmey,  ZB.k  Aid.  252  ;  Willing, 
ham  9.  Matthews,  2'Manh.  57  ;  Lightfootv.  Cameron,  2  W.  BL  1113  ;  Selby  v.  Hills, 
8  Bing.  166  ;  Hnrat's  Case,  4  Dall.  387  ;  Smythe  v.  Banks,  4  Dall.  329 ;  1  Tidd's  Pr. 
195-197  ;  Phil.  &  Am.  on  Evid.  782,  783  ;  2  Phil.  Evid.  374. 

«  1  Tidd's  Pr.  197  ;  JBxparU  Lyne,  3  Stark.  470. 

s  Sjpence  «.  Stnart,  8  East,  89  ;  Sanford  v.  Chase,  3  Cowen,  381. 

*  Walters  v.  Bees,  4  J.  B.  Moore,  34. 

•  Arding  v.  Flower,  8  T.  R.  634  ;  1  Tidd's  Pr.  197. 
«  Ex  parU  Edme,  9  S.  &  R.  147. 

T  1  Tidd*8  Pr.  197,  216 ;  2  Paine  &  Duer's  Pr.  6,  10 ;  Hurst's  Case,  4  DalL  387. 
Bx  parte  Edme,  9  S.  &  R.  147  ;  Sanford  v.  Chase,  3  Cowen,  881. 

"  Where  two  subpoenas  were  served  the  same  day,  on  a  witness,  requiring  his  attend- 
ance at  different  places,  distant  from  each  other,  it  was  held,  that  he  might  make  his 
election  which  he  will  obey.     Icehour  v,  Martin,  Busbee  (N.  C),  Law,  478. 

(a)  Chaffee  v,  Jones,  19  Pick.  (Mass.)  (c)  Seayer  v.  Robinson,  3  Duer  (K.  T.), 
260.  622. 

{b)  Or  commissioners  on  the  estate  of         {d)  Green  v.  State,  17  Fla.  669. 
an  insolrent  person,  deceased.    Wood  v. 
Neale,  5  Gray  (Mass.),  538. 
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sary  that  the  cause  should  be  called  ou  for  trial,  the  jury  sworn, 
and  the  witness  called  to  testify  ;  ^  but  the  better  opinion  is,  that 
the  witness  is  to  be  deemed  guilty  of  contempt,  wheneyer  it  is  dis- 
tinctly shown  that  he  is  absent  from  court  with  intent  to  disobey 
the  writ  of  mbposna  ;  and  that  tiie  calling  of  him  in  court  is  of  no 
other  use  than  to  obtain  clear  evidence  of  his  having  neglected  to 
appear ;  but  that  is  not  necessary,  if  it  can  be  clearly  shown  by 
other  means  that  he  has  disobeyed  the  order  of  court.^  (a)  An 
attachment  for  contempt  proceeds  not  upon  the  ground  of  any 
damage  sustained  by  an  individual,  but  is  instituted  to  vindicate 
the  dignity  of  the  court ; '  and  it  is  said,  that  it  must  be  a  perfectly 
clear  case  to  call  for  the  exercise  of  this  extraordinary  jurisdic- 
tion*^ The  motion  for  an  attachment  should  therefore  be  brought 
forward  as  soon  as  possible,  and  the  party  applying  must  show,  by 
affidavits  or  otherwise,  that  the  tubpcena  was  seasonably  and  per- 
sonally served  on  the  witness,  that  his  fees  were  paid  or  tendered, 
or  the  tender  expressly  waived,  and  that  everything  has  been  done 
which  was  necessary  to  call  for  his  attendance.^  But  if  it  appears 
that  the  testimony  of  tiie  witness  could  not  have  been  material, 
the  rule  for  an  attachment  will  not  be  granted.^  (b)    If  a  case  of 

1  Bland  v.  Swafford,  Peake's  Gas.  60. 

'  Barrow  v.  Humphreys,  3  B.  &  Aid.  698  ;  2  Tidd's  Pr.  808. 

'  8  B.  &  Aid.  600,  per  Best,  J.  Where  a  justice  of  the  peace  has  power  to  bind  a 
witness  by  recognizance  to  appear  at  a  higher  court,  he  may  compel  his  attendance 
before  himself  for  that  purpose  by  attachment.  Bennet  v.  Watson,  8  M.  &  S.  1 ;  2 
Hale,  P.  C.  282  ;  Evans  v.  Kees,  12  Ad.  &  £1.  65  ;  mpm,  §  318. 

«  Home  «.  Smith,  6  Taunt.  10,  11  ;  Garden  v.  Creswell,  2  M.  &  W.  819 ;  Rex  v. 
Lord  J.  Russell,  7  Dowl.  693. 

}  2  Tidd's  Pr.  807,  808 ;  Garden  v.  Cieswell,  2  M.  &  W.  819  ;  1  Paine  &  Duer's 
Pr.  499,  600 ;  Conkling's  Pr.  266. 

^.  Dicas  v.  Lawson,  1  Cr.  M.  k  R.  984. 

(a)  The  sheriff's  return  on  a  writ  of  who  summoned  him  (Farrah  v,  Eeat,  6 

subpoena,  that  the  witness  wilfully  refused  DowL  470) ;  or  is  too  poor  (2  Ph.  Et. 

to  permit  the  writ  to  be  served  on  him,  883),  —  no  attachment  will  lie.    Bat  a 

and  refused,  with  knowledge  of  its  nature,  witness  who  is  duly  summoned  takes  the 

to  obey  it,  is  sufficient  proof  to  justify  the  risk  if  he  does  not  attend  so  early  as  he 

attachment  for  contempt.   Wilson  v.  State»  might  under  the  summons,  thinkitig  to  be 

67  Ind.  71.  able  to  attend  to  some  other  matter  before 

(6)  So,  when  one  is  served  with  a  suh-  he  goes  to  court.  Jackson  v.  Seager,  2  D. 
poena  duces  requiring  him  to  bring  certain  k  L.  13.  If,  however,  it  appears  ^at  tiie 
public  documents  which  might  be  proved  witness  intentionally  defied  uie  process  of 
by  copies,  his  neglect  to  attend  will  not  lus-  the  court,  the  fact  tnat  his  evidence  would 
tify  an  attachment  for  contempt  Corbett  have  been  immaterial  will  not  release  him 
V.  Gibson,  16  Blatchf.  C.  G.  884.  If  the  from  the  liability  to  attachment  Chap- 
witness  has  reasonable  ground  to  believe  man  v,  Davis,  8  M.  &  G.  609 ;  Scholes  v. 
that  he  will  not  be  wanted  at  the  trial  Hilton,  10  M.  &  W.  16 ;  apparently  over- 
(Reg.  V.  Sloman,  1  DowL  618)  ;  or  has  ruling  Tinley  v.  Porter,  6  bowL  744,  and 
been  excused  by  the  attorney  of  tiie  party  Taylor  «.  WiUans,.  4M.  &  P.  69. 
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palpable  contempt  is  shown,  such  as  an  express  and  positive  re- 
fusal to  attend,  the  court  will  grant  an  attachment  in  the  drst 
instance ;  otherwise,  the  usual  course  is  to  grant  a  rule  to  show 
cause.^  It  is  hardly  necessary  to  add,  that  if  a  witness,  being 
present  in  court,  refuses  to  be  sworn  or  to  testify,  he  is  guilty  of 
contempt.  In  all  cases  of  contempt,  the  punishment  is  by  fine  and 
imprisonment,  at  the  discretion  of  the  court.^  (a) 

§  320.  DapoBitionA.  If  the  witness  rendes  abroad^  out  of  the 
jurisdiction,  and  refuses  to  attend,  or  is  9ick  and  unable  to  attend^ 
his  testimony  can  be  obtained  only  by  taking  his  deposition  before 
a  magistrate,  or  before  a  commissioner  duly  authorized  by  an 
order  of  the  court  where  the  cause  is  pending ;  and  if  the  com- 
missioner is  not  a  judge  or  magistrate,  it  is  usual  to  require  that 
he  be  first  swom.^  This  method  of  obtaining  testimony  from 
witnesses,  in  a  foreign  country,  has  always  been  familiar  in  the 
courts  of  admiralty ;  but  it  is  also  deemed  to  be  within  the  inhe- 
rent powers  of  all  courts  of  justice.  For,  by  the  law  of  nations, 
courts  of  justice,  of  diiSerent  countries,  are  bound  mutually  to  aid 
and  assist  each  other,  for  the  furtherance  of  justice ;  and  hence, 
when  the  testimony  of  a  foreign  witness  is  necessary,  the  court 
before  which  the  action  is  pending  may  send  to  the  court  within 
whose  jurisdiction  the  witness  resides,  a  writ,  either  patent  or 
close,  usually  termed  a  letter  rogatory,  or  a  commission  sub 
mvtuce  vidssitibdinis  obtentu  ac  in  Juris  subsidium,  from  those 
words  contained  in  it.  By  this  instrument,  the  court  abroad  is 
informed  of  the  pendency  of  the  cause,  and  the  names  of  the 
foreign  witnesses,  and  is  requested  to  cause  their  depositions  to  be 
taken  in  due  course  of  law,  for  the  furtherance  of  justice ;  with 
an  offer,  on  the  part  of  the  tribunal  making  the  request,  to  do 
the  like  for  the  other,  in  a  similar  case,  (i)    The  writ  or  commis- 

1  Adoil,  Salk.  84  ;  4  Bl.  Gomm.  286,  287  ;  Rex  v,  Jones,  1  Stra.  185  ;  Jackson  v. 
Kann,  2  Caines,  92  ;  Andrews  o.  Andrews,  2  Johns.  Gas.  109 ;  Thomas  v.  Cummins, 
1  Yeates,  1 ;  Conkling's  Pr.  266 ;  1  Paine  &  Duer's  Pr.  600 ;  2  Tidd's  Pr.  807,  808. 
The  party  iirjured  by  the  non-attendance  of  a  witness  has  also  his  remedy,  by  action 
on  the  case  for  damages,  at. common  kw  ;  and  a  further  remedy,  by  action  of  debt,  is 
given  by  Stat.  6  £liz.  c.  9  ;  but  these  are  deemed  foreign  to  the  object  of  this  work. 

*  4  Bl.  Gomm.  286,  287  ;  Rex  v,  Beardmore,  2  Burr.  792. 

*  Ponsfoid  V.  O'Gonnor,  6  M.  &  W.  673 ;  Glay  v.  Stephenson,  3  Ad.  &  EL  807. 

(a)  If  serenl  witnenes  are  arrested  for  •  (fi)  When  the  statutory  commission  to 

contempt,  they  should  be  sentenced  sepa-  examine  a  witness  in  a  foreign  country 

rately  and  each  held  responsible  for  his  appears  to  be  sufficient,  the  courts  prefer 

own  oostB  only.     Humpnrey  v.  Knapp,  it  to  letters  rogatory  to  the  foreign  court. 

41  Gonn.  313.  Fronde  v.  Froude,  8  Thomp.  &  G.  79. 
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sion  is  usually  accompanied  by  interrogatories,  filed  by  the  parties 
on  each  side,  to  which  the  answers  of  the  witnesses  are  desired* 
The  commission  is  executed  by  the  judge,  who  receives  it,  either 
by  calling  the  witness  before  himself,  or  by  the  intervention  of  a 
commissioner  for  that  purpose;  and  the  original  answers,  duly 
signed  and  sworn  to  by  the  deponent,  and  properly  authenticated, 
are  returned  with  the  commission  to  the  court  from  which  it 
issued.^  The  court  of  chancery  has  always  freely  exercised  this 
power,  by  a  commission,  either  directed  to  foreign  magistrates,  by 
their  official  designation,  or  more  usually,  to  individuals  by  name ; 
which  latter  course,  the  peculiar  nature  of  its  jurisdiction  and  pro- 
ceedings enables  it  to  induce  the  parties  to  adopt,  by  consent, 
where  any  doubt  exists  as  to  its  inherent  authority.  The  courts 
of  common  law  in  England  seem*  not  to  have  asserted  this  power 
in  a  direct  manner,  and  of  their  own  authority ;  but  have  been  in 
the  habit  of  using  indirect  means,  to  coerce  the  adverse  party  into 
a  consent  to  the  examination  of  witnesses,  who  were  absent  in 
foreign  countries,  under  a  commission  for  that  purpose.  These 
means  of  coercion  were  various ;  such  as  putting  off  the  trial,  or 
refusing  to  enter  judgment,  as  in  case  of  nonsuit,  if  the  defendant 
was  the  recusant  party ;  or  by  a  stay  of  proceedings,  till  the  party 

1  See  Clerk's  Praxis,  tit  27 ;  Canningham  v.  Otis,  1  GnU.  166 ;  HaU's  Adm.  Pr. 
part  2,  tit.  19,  cum.  add.,  and  tit.  27,  cum.  add.,  pp.  87,  38,  55-60  ;  Oughton's  Ordo 
Judiciorum,  vol.  L  pp.  150-152,  tit  95,  96.  See  also  Id.  pp.  189-149,  tit  88-94.  The 
general  practice,  in  the  foreign  continental  courts,  is,  to  retain  the  original  deposition, 
which  is  entered  of  record,  returning  a  copy  duly  authenticated.  But  in  the  common- 
law  courts,  the  production  of  the  original  is  generally  required.  Clay  v.  Stephenson, 
7  Ad.  &  £1.  185.  The  practice,  however,  is  not  uniform.  See  an  early  instance  d 
letters  rogatory,  in  1  Boll.  Ahr.  530,  pL  15,  temp.  £d.  I.  The  foUowing  form  may  be 
found  in  1  Peters,  C.  C.  286,  n.  (a) :  — 

United  States  of  Amsrioa. 

District  of ,  ». 

The  President  of  the  United  States,  to  any  judge  or  tribunal  having  jurisdiction  of 

civil  causes,  in  the  city  (or  province)  of ,  in  the  kingdom  of ,  Greeting :  — 

Whereas  a  certain  suit  is  pending  in  our  Court  for  the  district  of 

— ,  in  which  A.  B.  is  plaintiff  [or  claimant,  agfdnst  the  ship ],  and 

C.  D.  is  defendant,  and  it  has  been  suggested  to  tis  that  there  are  witnesses 


SEAL. 


residing  within  your  jurisdiction,  without  whose  testimony  justice  cannot  completely 
be  done  between  the  said  parties  ;  we  therefore  request  you  that,  in  furtherance  of 
justice,  you  will,  by  the  proper  and  usual  process  of  your  court,  cause  such  witness 
or  witnesses  as  shall  be  named  or  pointed  out  to  you  by  the  said  parties,  or  either  of 
them,  to  appear  before  you,  or  some  competent  person  "by  you  for  that  purpose  to  be 
appointed  and  authorized,  at  a  precise  time  and  place,  by  you  to  be  fixed,  and  there  to 
answer,  on  their  oaths  and  affirmations,  to  the  several  interrogatories  hereunto  annexed ; 
and  that  you  will  cause  their  depositions  to  be  committed  to  writing,  and  returned  to 
ns  under  cover,  duly  closed  and  sealed  up,  together  with  these  presents.  And  we 
shall  be  ready  and  wiUing  to  do  the  same  for  you  in  a  similar  case,  when  required. 
Witness,  &c. 
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appljing  for  the  conmiission  could  have  recourse  to  a  court  of 
equity,  by  instituting  a  new  suit  there,  auxiliary  to  the  suit  at 
law.^  But,  subsequently,  the  learned  judges  appear  not  to  have 
been  satisfied  that  it  was  proper  for  them  to  compel  a  party,  by 
indirect  means,  to  do  that  which  they  had  no  authority  to  compel 
him  to  do  directly ;  and  they  accordingly  refused  to  put  off  a  trial 
for  that  purpose.'  This  inconyenience  was  therefore  remedied  by 
statutes,^  which  provide  that,  in  all  cases  of  the  absence  of  witnes- 
ses, whether  by  sickness,  or  travelling  out  of  the  jurisdiction,  or 
residence  abroad,  the  courts,  in  their  discretion,  for  the  due  admin- 
istration of  justice,  may  cause  the  witnesses  to  be  examined  under 
a  commission  issued  for  that  suppose,  (a)  In  general,  the  exam- 
ination is  made  by  interrogatories,  previously  prepared;  but,  in 
proper  cases,  the  witnesses  may  be  examined  viva  voce^  by  the 
commissioner,  who  in  that  case  writes  down  the  testimony  given ; 
or  he  may  be  examined  partly  in  that  manner  and  partly  upon 
interrogatories.^  (b) 

1  Farly  v,  Newnham,  Dong.  419  ;  Anon.,  cited  in  Mostjm  v,  Fftbrigaa,  Cowp.  174 ; 
S  Tidd's  Pr.  770,  810. 

*  CaUiand  v.  Yaoffhan,  1  B.  &  P.  210.  See  also  Grant  v.  Ridley,  6  Man.  k  Qrang. 
203,  per  Tixidal,  C.  J. ;  Macaalay  v.  Shackell,  1  Bligh,  N.  8.  119,  180,  181. 

*  18  Geo.  III.  c.  68,  and  1  W.  lY.  c.  22  ;  Report  of  Commissioners  on  Chan- 
oery  Practioe,  p.  109 ;  Second  Report  of  Commissioners  on  Courts  of  Common  Law, 
pp.  28,  24. 

«  2  Tidd's  Pr.  810,  811  ;  1  Staik.  Eyid.  274-278  ;  PhiL  &  Am.  on  EWd.  pp.  796- 
800  ;  2  PhiL  Evid.  886-388  ;  Pole  v.  Rogers,  3  Ring.  N.  C.  780. 


(a)  Such  a  commission  may  be  issued 
on  the  application  of  a  party  to  the  suit, 
either  nominal  or  real,  if  the  testimony 
sought  is  material  to  the  cause.  So,  when 
a  land  company  is  in  the  course  of  liqui- 
dation, an  application  of  persons  who  are 
suhstantially  mortgage  creditors  of  the 
company,  to  have  issued  a  commission 
to  examine  witnesses  abroad,  to  test  the 
accuracy  of  the  accounts  of  the  liquida- 
tor, was  granted,  as  sn  incident  in  the 
prosecution  of  the  accounts.  In  rt  Impe- 
perial  Land  Co.  of  Marseilles,  37  L.  T. 
Kep.  V.  8.  588.  The  commission  may 
issue  ex  parte,  on  affidavit  of  applicant 
that  great  inwn/venienee  would  result  oth-. 
erwise.  Spiller  v.  Psris  Skating  Rink  Ca, 
27  W.  R.  225.  In  Castelli  v.  Groom,  12 
Enff.  Law  &  Eq.  426  (16  Jur.  888),  it  was 
held  that  the  court  would  not  exercise 
its  discretion  to  grant  the  commission  to 
examine  parties  to  the  action  under  1 
W.  lY.  c.  22,  unless  it  is  shown,  by  the 
party  applying  therefor,  that  it  is  neces- 
sary to  the  due  administration  of  justloe ; 


and  that  it  is  not  enough  to  show  that  the 

Slaintiff  or  defendant  lives  out  of  the  juris- 
iction  of  the  court ;  Lord  Campbell,  C.  J., 
saying,  *'it  would  lead  to  most  vexatious 
conseouences,  if  constant  recourse  could 
be  haa  to  this  power ;  and  it  would  be  so, 
in  all  cases  where  the  parties  wished  to 
avoid  the  process  of  examination  here." 
Compton,  J.,  said,  **  The  only  question  in 
my  mind  was,  whether  it  was  discretion- 
ary or  not  to  grant  the  rule,  but  that  has 
been  settled  1^  Duckett «.  Williams,  1  Cr. 
&  J.  510,  8.  0.  2  C.  &  M.  348,  and  it  has 
always  been  held  sa  Formerly  there  was 
great  difficulty  in  getting  the  commission 
allowed,  and  a  plaintiff  could  only  get  it 
by  resorting  to  equity.  To  remray  this 
inconvenience  the  act  was  passed.'  For 
cases  under  this  statute,  see  Bolin  v,  Mel- 
lidew,  5  Eng.  Law  &  Eq.  887  ;  10  C.  B. 
989. 

(6)  The  court  will  suppress  such  inter- 
rogatories as  will  deter  toe  witness  from 
giving  evidence  before  the  commission, 
after  the  commission  is  granted.    Stocks 
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§  821.  Same  snbjeot    In  the  United  States,  provisions  have  ex- 
isted in  the  statutes  of  the  several  States,  from  a  very  early  period, 
for  the  taking  of  depositions  to  be  used  in  civil  actions  in  the 
courts  of  law,  in  all  cases  where  the  personal  attendance  of  the 
witness  could  not  be  had,  by  reason  of  sickness  or  other  inability 
to  attend ;  and  also  in  cases  where  the  witness  is  about  to  sail  on 
a  foreign  voyage,  or  to  take  a  journey  out  of  the  jurisdiction,  and 
not  to  return  before  the  time  of  trial.^  (a)    Similar  provisions  have 
also  been  made  in  many  of  the  United  States  for  taking  the  depo- 
sitions of  witnesses  in  perpetuam  rei  memariamj  without  the  lud  of 
a  court  of  equity,  in  cases  where  no  action  is  pending.    In  these 
latter  cases  there  is  some  diversity  in  the  statutory  provisions,  in 
regard  to  the  magistrates  before  whom  the  depositions  may  be 
taken,  and  in  regard  to  some  of  the  modes  of  proceeding,  the  de- 
tails of  which  are  not  within  the  scope  of  this  treatise.    It  may 
suffice  to  state  that,  generally,  notice  must  be  previously  given  to  all 
persons  known  to  be  interested  in  the  subject-matter  to  which  the 
testimony  is  to  relate ;  that  the  names  of  the  persons  thus  sum- 
moned must  be  mentioned  in  the  magistrate's  certificate  or  cap- 
tion, appended  to  the  deposition ;  and  that  the  deposition  is  admis- 
sible only  in  case  of  the  death  or  incapacity  of  the  witness,' 
and  against  those  only  who  have  had  opportunity  to  cross-examine, 
and  those  in  privity  with  them. 

§  322.  Same  subject  In  regard,  also,  to  the  other  class  of  depo- 
sitions, namely,  those  taken  in  civil  causes,  under  the  statutes 
alluded  to,  there  are  similar  diversities  in  the  forms  of  proceeding. 

1  See  Stat.  United  States,  1812»  c  25,  §  8  [2  Stat  at  Lai^ge  (L.  k  B/s  ed.)  682].  la 
several  of  the  United  States,  depositions  may,  in  certain  contingencies,  be  taken  and 
used  in  criminal  cases.  See  Arkansas  Key.  Stat  1837,  c  44,  p.  238  ;  Indiana  Bev. 
Stat.  1848,  c.  54,  §§  39,  41 ;  Missouri  Rev.  Stat  1845,  c.  138,  §§  11,  14  ;  Iowa  Rev. 
Code,  1851,  c  190,  191. 

'  The  rale  is  the  same  in  equity,  in  r^^ard  to  depositions  taken  de  bene  «aw,  because 
of  the  sickness  of  the  witness.     Weguelin  v.  Weguelin,  2  Curt  263. 

V,  Ellis,  L.  B.  8  Q.  B.  454,  42  L.  J.  Q.  B.  of  the  defendant,  grant  a  commission  to 
241,  29  L.  T.  R.  N.  6.  267.  In  these  examine  any  material  witnesses  residing 
commissions  it  is  held  that  copies  of  out  of  the  State,  in  the  same  manner  as  in 
written  documents,  if  allowed  without  civil  causes.  The  prosecuting  officer  may, 
objection  in  the  commission,  cannot  be  if  he  sees  fit,  join  in  such  commission,  and 
objected  to  on  the  trial  before  an  arbitra-  name  any  material  witnesses  to  be  exam- 
tor.  Robinson  v,  Davies,  L.  R.  5  Q.  B.  D.  ined  on  the  part  of  the  Commonwealth. 
26  ;  49  L.  J.  Q.  B.  218.  Mass.  Pub.  Stat  c.  218,  §  41. 

On  the  general  subject  of  commissions         (a)  Depositions  so  takta  may  be  used 

to  take  testimony  outside  the  State,  see  as  evidence  before  the  grand  jury  as  well 

Mass.  Pub.  Stat  c.  169,  f§  40-48.    When  as  the  petit  jury.    Reg.  v,  Wilson,  12  Cox, 

upon  an  indictment  an  issue  of  fact  is  Cr.  Ca.  622 ;  Beg.  v,  Gerrans,  18  Co3^  Cr. 

joined,  the  court  may,  upon  application  Ca.  158. 
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In  some  of  the  States,  the  judges  of  the  courts  of  law  are  empow- 
ered to  issue  commissions^  at  chambers,  in  their  discretion,  for 
the  examination  of  witnesses  unable  or  not  compellable  to  attend, 
from  any  cause  whatever.  In  others,  though  with  the  like  diver- 
sities in  form,  the  party  himself  may,  on  application  to  any  magis- 
trate, cause  the  deposition  of  any  witness  to  be  taken,  who  is 
situated  as  described  in  the  acts.  In  their  essential  features  these 
statutes  are  nearly  alike ;  and  these  features  may  be  collected 
from  that  part  of  the  Judiciary  Act  of  the  United  States,  and  its 
supplements,  which  regulate  this  subject.^  By  that  act,  when  the 
testimony  of  a  person  is  necessary  in  any  civil  cause,  pending  in  a 
court  of  the  United  States,  and  the  person  lives  more  than  a 
hundred  miles  *  from  the  place  of  trial,  or  is  bound  on  a  voyage 
to  sea,  or  is  about  to  go  out  of  the  United  States,  or  out  of  the 
district,  and  more  than  that  distance  from  the  place  of  trial,  or  is 
ancient,  or  very  infirm,  his  deposition  may  be  taken  de  bene  eBsey 
before  any  judge  of  any. court  of  the  United  States,  or  before  any 
chancellor  or  judge  of  any  superior  court  of  a  State,  or  any  judj^e 
of  a  county  court,  or  court  of  common  pleas,  or  any  mayor  or 
chief  magistrate  of  any  city  ^  in  the  United  States,  not  being  of 
counsel,  nor  interested  in  the  suit ;  provided  that  a  notification 
from  the  magistrate  before  whom  the  deposition  is  to  be  taken,  to 
the  adverse  party,  to  be  present  at  the  taking,  and  put  interroga- 
tories, if  he  think  fit,  be  first  served  on  him  or  his  attorney,  as 
either  may  be  nearest,  if  either  is  within  a  hundred  miles  of  the 
place  of  caption ;  allowing  time,  after  the  service  of  the  notifica- 
tion, not  less  than  at  the  rate  of  one  day,  Sundays  exclusive,  for 
every  twenty  miles'  travel.*  (a)     The  witness  is  to  be  carefully 

1  Stat.  1789, 0.  20,  $  80 ;  Stat  1798,  c.  22,  $  6  ;  1  IT.  S.  Stats,  at  LAige  (L.  ft  B.'8 
ed.)f  88,  885.  This  provision  is  not  peremptory  ;  it  only  enables  the  party  to  take  the 
deposition,  if  he  pleases.     Proat^  o.  Kug^les,  2  Story,  199  ;  4  Law  Rep.  161. 

'  These  distances  are  various  in  the  similar  statutes  of  the  States,  but  are  generally 
thirty  miles,  though  in  some  esses  less. 

*  In  the  several  States,  this  authority  is  generally  delegated  to  justices  of  the  peace. 

*  Und^r  the  Judiciary  Act,  §  80,  there  must  be  personal  notice  served  upon  the  adverse 

garty ;  service  by  leaving  a  copy  at  his  |»lace  of  abode  is  not  sufficient     Carrin^n  v, 
timson,  1  Curtis,  Ct  Ct.  487.    The  magistrate  in  his  return  need  not  state  the  distance 

(a)  It  is  held  that  notice  to  take  depo*  feet    He  should  attend  at  one,  and  ob- 

sitions,  while  the  other  party  is  taking  jeot  to  the  depositions  taken  at  the  other 

depositions  in  the  same  case  in  another  (Latham  v.  Jjatham,  80  Oratt.  (Va.)  807), 

place  is  insufficient,  as  he  oannot  be  in  and  then  the  depositions  of  sucn  witnesses 

both  places  at  once  (Collins  v.  Richart,  as  he  was  unable  to  cross-examine  vrill  be 

1  i  Bush  (Ky.),  621 ) ;  but  if  he  attends  at  suppressed  by  the  Court  Cole  «.  Hall,  181 

both  places  by  counsel  it  waive»  this  da-  Mass.  68. 
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examined  and  cautioned,  and  sworn  or  affirmed  to  testify  the 
whole  trathy^  and  must  subscribe  the  testimony  bj  him  given, 
after  it  has  been  reduced  to  writing  by  the  magistrate,  or  bj  the 
deponent  in  his  presence.  The  deposition  so  taken  must  be  re- 
tained by  the  magistrate,  until  he  shall  deliver  it  with  his  own 
hand  into  the  court  for  which  it  is  taken ;  or  it  must,  together 
with  a  certificate  of  the  causes  or  reasons  for  taking  it,  as  above 
specified,  and  of  the  notice,  if  any,  given  to  the  adverse  party,  be 
by  the  magistrate  sealed  up,  directed  to  the  court,  and  remain 
under  his  seal  until  it  is  opened  in  court.^  And  such  witnesses 
may  be  compelled  to  appear  and  depose  as  above  mentioned,  in 
the  same  manner  as  to  appear  and  testify  in  court.    Depositiona, 

of  the  place  of  residence  of  the  parhr  or  his  attomev  from  the  phioe  where  the  depositioii 
was  taKen.  Voce  v.  Lawrence,  i  McLean,  208.  To  ascertain  the  proper  notice  in  point 
of  time  to  beffiven  to  the  advenie  party,  the  <tistance  must  be  reckoned  from  the  partr's 
residence  totne  place  of  caption.  Porter  v,  Pillsbary,  86  Me.  278.  Where  the  certifi- 
cate states  simply  that  the  adverse  partv  was  not  personally  present,  a  copy  of  the 
notice,  and  of  the  return  of  service  thereof,  should  be  t^imezed ;  and  if  it  is  not  annexed* 
and  it  does  not  distinctly  aj^pear  that  the  adverse  party  was  present  either  in  person  or 
by  counsel,  the  deposition  wiD  be  rejected.  Carlton  v,  Patterson;  9  Foster,  580  ;  see  also 
Bowman  v.  Sanborn,  5  Id.  87. 

1  Where  the  State  statute  requires  that  the  deponent  shall  be  sworn  to  testify  to  the 
truth,  the  whole  truth,  &c.,  *'  relating  to  the  cause  for  which  the  deposition  is  to  be  toJbm,*' 
the  omission  of  the  magistrate  in  his  certificate  to  state  that  the  witness  was  so  sworn, 
makes  the  deposition  inadmissible  ;  and  the  defect  is  not  cured  by  the  addition  that 
"  after  giving  the  deposition  he  was  duly  sworn  thereto  according  to  law."  (a)  Panons 
V.  Huff,  88  Maine,  187  ;  Brighton  v.  Walker,  86  Id.  182  ;  Fabvan  «.  Adams,  15  N.  H. 
871.  It  should  distinctly  appear  that  the  oath  was  administered  where  the  witness  was 
examined.    £rskine  v.  BDyd,  85  Me.  511. 

^  The  mode  of  transmission  is  not  prescribed  by  the  statute  ;  and  in  practice  it  is 
usual  to  transmit  depositions  by  post,  whenever  it  is  most  convenient ;  in  wnich  case  the 
postages  are  included  in  the  taxed  costs.  Prouty  v,  Ruggles,  2  Story,  199  ;  5  Law  Re- 
porter, 161.  (b)  Care  must  be  taken,  however,  to  inform  the  clerk,  by  a  proper  super- 
scription, of  the  nature  of  the  document  enclosed  to  his  care  ;  for,  if  opened  bv  liim 
out  of  court,  though  by  mistake,  it  will  be  rejected.  Seal  v.  lliompeon,  8  Cranch,  70. 
But  see  Law  v.  Law,  I  GreenL  167. 

(a)  A  certificate  by  the  magistrate  that  prescribed  by  statute,  it  must  be  foUowed, 

the  witness  was  "  duly  sworn  "  is  suffl-  or  the  deposition  will    be  inadmissible, 

cient  (Gulf  City  Insurance  Co.  v.  Stephens,  Bacon  v.  Bacon,  38  Wis.  147. 
51  Ala.  121)  ;  so  if  the  caption  states  that  (6)  Where,  by  statute,  the  magistrate 

the  witness  was  affirmed  oy  him  accord-  is  allowed  to  return  the  deposition  by  mail^ 

ingto  law,  for  this  implies  an  objection  by  this  does  not  do  away  the  common-law 

the  witness  to  swearing  (Home  v.  Haver-  methods,  and  he  mav  himself  hand  the 

hill,  118  Mass.  844) ;   out  if  tiie  caption  deposition  to  the  clerk.     Andrews  v.  Pai^ 

omits  the  words  *'  severally  make  oath  and  ker,  48  Tex.  94.     If  several  depositions 

say,"  or  "make  oath,"  or  "before  me,"  are  taken  and  written  on  several  different 

the  deposition  is  inadmissible.    Ex  parte  sheets  of  paper,  and  these  are  then  fastened 

Torkington,  L.  R.  9  Ch.  298  ;    Allen  r.  together  by  the  magistrate  and  signed  by 

Taylor,  L.  R.  10  Eq.  52  ;  89  L.  J.  Ch.  627  ;  him  in  due  form,  it  seems  that  these  sev- 

Powerav.  Shephem,  21  N.  H.  60.    So  if  eral  papers  f^prm  one  oontinnous  whole,  and 

the  witness  is  sworn  to  tell  the  *' truth  the  signature  of  the  magistrate  at  the  end 

and  nothing  but  the  truth."    Call  v.  Per-  is  sufficient  for  them  alL    Ksg,  v,  Parker, 

kins,  68  £.  158.    If  a  form  of  oath  is  L.  R.  1 C.  C.  Res.  225  ;  89  L.  J.  H.  C.60. 
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thus  taken,  may  be  used  at  the  trial  bj  either  party,  whether  the 
witness  was  or  was  not  cross-examined,^  (a)  if  it  shall  appear,  to 
the  satisfaction  of  the  court,  that  the  witnesses  are  then  dead,  or 
gone  out  of  the  United  States,^  or  more  than  a  hundred  miles 
from  the  place  of  trial,  or  that  by  reason  of  age,  sickness,  bodily 
infirmity,  or  imprisonment,  they  are  unable  to  travel  and  appear 
at  court.  (6) 

§  828.  Right  to  give  testimony  by  deposition  strictly  construed. 
The  provisions  of  this  act  being  in  derogation  of  the  common  law, 
it  has  been  held  that  they  must  be  strictly  complied  with.^  (js) 

1  Dwight  V.  linton,  8  Rob.  (La.)  67. 

*  In  proof  of  the  abeence  of  the  witness,  it  has  been  held  not  enoogh  to  give 
evidence  merely  of  inouiries  and  answers  at  his  residence  ;  bnt,  tbat  his  absence  must  be 
shown  by  some  one  wno  knows  the  fact  Robinson  v,  Markis,  2  M.  &  Rob.  875.  And 
see  Hawkins  v.  Brown,  8  Rob.  (Lia.)  810. 

•  BeU  V,  Morrison,  1  Peters,  856;  The  "Thomas  &  Henry "«.  United  States, 
]  Brockenbron^h,  867 ;  Nelson  v.  United  States,  1  Peters,  C.  C.  285.  The  nse  of 
ex  parts  depositions,  taken  without  notice,  nnder  this  statute,  is  not  coantenanced  by 
the  courts,  where  evideuce  of  a  more  satisfactory  character  can  be  obtained.  The  views 
of  the  learned  judges  on  this  subject  have  been  thus  expressed  by  Mr.  Justice  Grier  : 
'*  While  we  are  on  this  subject,  it  will  not  be  improper  to  remarlL,  that  when  the  act 
of  Congress  of  1789  was  passed,  permitting  ex  parte  depositions,  without  notice,  to  be 
taken  where  the  witness  resides  more  thim  a  hundred  miles  from  the  place  of  trial, 
such  a  provision  may  have  been  necessary.  It  then  required  nearly  as  much  time, 
labor,  and  expense  to  travel  one  hundred  miles  as  it  does  now  to  travel  one  thousand. 
Now  testimony  may  be  taken  and  returned  from  California,  or  any  part  of  Europe, 
on  commission,  in  two  or  three  months,  and  in  any  of  the  States  east  of  the  Rocky 
Mountains  in  two  or  three  weeks.  There  is  now  seldom  any  necessity  for  having  re- 
course to  this  mode  of  taking  testimony.  Besides,  it  is  contrary  to  the  course  of  the  com- 
mon law  ;  and,  except  in  cases  of  mere  formal  proof  (such  as  Uie  signature  or  execution  of 

(a)  But  where,  in  a  criminal  trial,  it  might  be  read  (Reg.  v,  WeUings,  L.  R. 
was  proved  that  though  the  prisoner  was  8  Q.  6.  Div.  426 ;   Reg.  v.  Heesom,  14 

S resent  when  the  deposition  was  taken,  he  Cox,  Cr.  Ca.   40)  ;    but  mere   weakness 

id  not  have  an  opportunity  to  fully  cross-  resulting  from  old  age  and  nervousness,  if 

examine  the  deponent,  the  deposition  was  it  does  not  amount  to  actual  physical  dis- 

excluded.    Reg.  v.  Peacock,  12  Cox.  Cr.  ability  to  testify  is  not  such  illness.    Reg. 

Ca.  21.    Judge  Shaw,  in  Fuller  v.  Rice,  v,  Farrell,  L.  R.  2  Cr.  Ca.  Res.  116 ;  48 

4  Gray  (Mass.),  848  says,    "No  general  L.  J.  M.  C.  94 ;  126ox,  Cr.  Ca.  605  ;  Reg. 

rule  can  be  laid  down  in  respect  to  unfin-  v.  Thompson,  18  Cox,  O.  Ca.  181.  *  The 

ished  testimony.    If   substantially  com-  evidence  of  seamen  taken  bv  deposition  is 

plete,  and  the  witness  is  prevented  by  sick-  admissible  when  it  is  proved  that  the  ves- 

ness  or  death  from  finishmg  his  testimony,  sel  they  are  on  is  at  sea.     Reg.  v.  Stewart, 

whether  viva  voce  or  by  deposition,  it  ought  18  Cox,  Cr.  Ca.  296.    A  subpcena,  signed 

not  to  be  rejected,  but  submitted  to  the  bv  a  justice  of   peace  for  the  county, 

jury  with  such  observations   as  the  par-  directed  to  the  witness,  and  summoning 

ticular  circumstances  may  require.     But  if  him  to  appear  to  testify,  with  a  return 

not  substantially  complete  it  must  be  re-  thereon  signed  by  a  constable  of  the  town 

jected."  where  the  witness  lived,  certifying  that 

(b)  Chudner  v.  Bennett,  88  N.  T.  Supe-  he  had  made  diligent  inquiries  and  search 
rior  Ct.  197*  The  question  in  each  in-  for  witness  and  could  not  find  him  is  suf- 
stance,  whether  the  witness  is  so  disabled  ficient  proof  of  lus  absence.  Kinney  v, 
from  travelling,  is  a  question  for  the  Court.  Berran,  6  Cush.  (Mass. )  894. 

It  has  been  held  that  pre^ancy  may  be         {c)  Jones  v.   Neale,  1   Haghes,  C.  C. 

such  an  illness,  that,  if  it  disabled  the  268  ;  Wilson  Sewing  Machine  Co.  v.  Jack* 

woman  fix>m   travellhig,^her   deposition  son.  Id.  295. 
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But  if  it  appears  on  the  face  of  the  depoBitioo,  ortbe  certificate 
which  accompanies  it,  that  the  magistrate  before  whom  it  was 
taken  was  dulj  authorized,  within  the  statute,  it  is  sufficient,  in 
the  first  instance,  without  anj  other  proof  of  bis  authority ;  ^  (a) 
and  bis  certificate  will  be  good  evidence  of  all  the  facts  therein 
stated,  so  as  to  entitle  the  deposition  to  be  read,  if  the  necessary 
facts  are  therein  sufficiently  disclosed.^  (i)     In  cases  where,  under 

an  instniment  of  writing),  or  of  some  isolated  fact  (sach  as  demand  of  a  bill,  or  notice 
to  an  indorser),  testiDiony  thus  taken  is  liable  to  great  abuse.  At  beat,  it  is  calcalated 
to  elicit  only  sucb  a  partial  statement  of  tbe  truth  as  may  have  the  eflfect  of  entire 
falsehood.  The  person  who  prepares  the  witness,  and  examines  him,  can  eeneraUy 
have  so  much  or  so  little  of  the  truth,  or  such  a  version  of  it,  as  will  suit  his  case. 
In  closely  contested  cases  of  fact,  testimony  thus  obtained  must  always  be  unsatis- 
factory and  liable  to  suspicion,  especially  if  the  psxty  has  had  time  and  opportunity 
to  take  it  in  the  regular  way.  This  provision  of  the  Act  of  Congress  should  never 
be  resorted  to  unless  in  circumstances  of  absolute  necessity,  or  in  the  excepted  cases  we 
have  just  mentioned."    See  Walsh  v,  Rogers,  18  How.  S.  G.  286,  287. 

^  Kuggles  V,  Bucknor,  1  Paine,  858;  Patapsco  Ins.  Co.  f.  Southgate,  6  Peters* 
604  ;  Fowler  v.  MerriU,  11  How.  875. 

*  BeU  V.  Morrison,  1  Peters,  856. 

(a)  Palmer  V.  Fogg,  85  Me.  868  ;  Hoyt  deponenfs  being  about  to  leave  the  Com- 

V,   Hammekin,    14   IIow.  (U.    S.)   846;  monwealth,  and  not  to  return  in  time  for 

Lyon  V,  Ely,  24  Conn.  507 ;  West  Boyls-  the  trial,  it  is   proper   that  such  jiarty 

ton  V,   Sterling,   17  Pick.    (Mass.)   126  ;  should  show  that  the  cause  existed  at  the 

Littlehale  v,  Dix,  11  Gush.  865.     Where  time  of  the  triaL     Kinney  v.  Berran,  6 

depositions  are  taken  before  a  mavor,  and  Cush.  804. 

are  certified  by  him,  though  without  an  (b)  Where  a  deposition  is  taken  under 
official  seal,  tiie  court  will  presume  that  the  act  of  Congress,  without  notice,  the 
he  was  ma^or,  unless  the  contrary  be  adverse  party,  if  dissatisfied,  should  have 
shown.  Price  v.  Morris,  5  McLean,  4.  it  taken  again.  Goodhue  v.  Bartlett,  5 
See  also  Wilkinson  v.  Yale,  6  McLean,  16.  McLean,  186.  Where  the  Federal  Circuit 
Where  it  is  made  the  duty  of  the  magis-  Court  adopts  the  law  and  practice  of  the 
trate  takiuji^  a  deposition  to  certify  the  rea-  State  in  taking  depositions,  it  will  be  {ire- 
Bonfortakingit,hiscertificateof  the  cause  sumed  to  have  adopted  a  modiiSeation 
of  taking  is  prima  facie  proof  of  the  fact,  thereof,  which  has  been  followed  for  a  long 
and  renders  the  deposition  admissible  un*  time.  But  whatever  be  the  State  law,  the 
less  it  is  controlled  by  other  evidence,  act  of  Congress  is  to  prevail,  which  re- 
West  Boylston  v.  Sterling,  17  Pick.  126  ;  quires  that  the  deponent  should  live  ont 
Littlehale  v.  Dix,  11  Cu^  865.  Nor  is  himdred  miles  from  the  court  Curtis  p. 
it  necessary  that  it  shduld  appear  by  the  de-  Central  Railroad,  6  McLean,  401.  A  few 
position  or  the  certificate  in  what  manner,  cases  are  added,  illustrating  the  rules  of 
or  by  what  evidence  the  magistrate  was  law  and  the  practice  of  the  courts,  in  re- 
satined  of  the  existence  of  tne  cause  of  gard  to  admitting  or  rejecting  depositions, 
the  taking.  It  is  enough  if  he  certifies  Depositions  of  several  witnesses,  taken  un- 
to the  fact  upon  his  official  responsibility,  der  one  commission  on  one  set  of  inteno- 
Thus,  where  the  maj^strate  dulv  certified  gatories,  a  part  of  which  only  are  to  be 
that  the  deponent  lived  more  than  thirty  propounded  to  each  witness,  can  be  used 
miles  from  the  place  of  trial,  no  evidence  m  evidence.  Fowler  v.  Meirill,  11  How. 
being  offered  to  control  the  certificate,  (U.  S.)  875.  If  the  words,  "before  me," 
and  the  court  not  being  bound  to  take  preceding  the  name  of  the  magistrate  be- 
judicial  notice  of  the  distance  of  one  place  tore  whom  the  deposition  was  taken  and 
from  another,  it  was  held  tiiat  the  depo-  sworn,  be  omitted  in  the  caption,  the  de- 
sition  was  rightly  admitted.  Littlehale  v,  position  b  not  admissible.  Powers  «. 
Dix,  iibi  supra.  Where  the  magistrate  Shepard,  21  N.  H.  60.  Where  one  party 
certifies  that  the  "cause  assigned  oy  the  takes  a  deposition  on  interrogatories,  or 

Slaintiff,"  who  was  the  party  taking  the  portions   of  a  deposition,   for  the  pur- 

eposition,  for  taking  the  same,  was  the  pose  of  meeting  tae  testimony  of  a  wit- 
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the  authority  of  an  act  of  Congress,  the  deposition  of  a  witness 
is  taken  de  bene  esee^  the  party  producing  the  deposition  must 
show  affirmatively  that  his  inability  to  procure  the  personal  at- 
tendance of  the  witness  still  continues ;  or,  in  other  words,  that 
the  cause  of  taking  the  deposition  remains  in  foroe.  But  this 
rule  is  not  applied  to  oases  where  the  witness  resides  more  than 
a  hundred  miles  from  the  place  of  trial,  he  being  beyond  the 


nes8  who  has  deposed,  or  testimony  which 
he  may  expect  the  other  party  wiU  pro- 
duce, but  does  not  intena  to  use  the  an- 
swers thereto,  unless  the  other  testimony 
is  introduced,  he  must  accompany  the  in- 
terrogatories  with  a  distinct  notice    in 
writing  that  his  purpose  is  merely  to  meet 
the  testimony  of  his  adyersary's  witness  or 
witnesses  ;  and  if  this  is  not  done,  the  an- 
swers must  be  read  to  the  jurv  if  required 
by  the  other  party.    This  is  the  most  eli- 
gible rule  in  such  cases,  and  will  save  to 
each  party  all  his  just  ri^htd,  and  prevent 
aU  unfairness  and  snrpnae.     By  MetcoU^ 
J.,  in  Linfield  v.  Old  Colony  R.  R.  Corp., 
10  Cush.  570.    See  McKelv^  v.  De  Wolfe, 
20  Pa.  St.  874.     A  deposition  taken  un- 
der a  commission  duly  issued  on   "  inter- 
rogatories to    be  put  to  M.   H.  B.,  of 
Janesville,  Wisconsin,  laborer,"  but  which 
purports  by  its  caption  to  be  the  deposi- 
tion of  M.  H*  B.,  of  Sandusky,  Ohio,  and 
in  which  the  deponent  states  his  occupa- 
tion to  be  that  of  peddler,  is  admissible  in 
evidence,  notwithstanding  the  variance,  if 
it  appears  that  the  deponent  is  the  same 
person  to  whom  the   mterrogatories  are 
addressed.    Smith  v.  Castles,  1  Gray,  103. 
The  questions  appended  to  a  commission 
sent  to  Bremen  were  in  English  ;  the  com- 
missioners returned  the  answers  in  Qer- 
man,  annexed  to  a  German  translation  of 
the  questions ;    the  commission  was  ob- 
jected to  on  the  ^und  that  the  return 
should  have  been  m  English,  or  accompa- 
nied b^  an  English  traniBlation ;  but  the 
objection  was  overruled  ;   and  a  sworn  in- 
terpreter was  permitted  to  translate  the 
answers  viva  voce  to  the  jury.    Kuhtman  v. 
Brown,  4  Rich.  479.     Where  a  deposition 
is  taken  by  a  magistrate  in  another  State, 
under  a  written  agreement  that  it  may  be 
■o  taken  upon   tne   incarrogatories  and 
oross-interrcgatories  annexed  to  the  agree- 
ment, such  agreement  operates  only  as  a 
■ubstititteforaoommission  to  the  maps- 
trate  named  therein,  and  a  waiver  of  objec- 
tions to  the  interrogatories  in  point  of 
form,  and  does  not  cwprive  either  party  of 
the  right  to  object,  at  the  tdal,  to  the  in* 
teiTogatoiies  and  answers,  as  proving  facts 


by  incompetent  evidence.     Atlantic  Mu- 
tual Ins.  Co.  V,  Fitcpatrick,  2  Grav,  279 ; 
Lord  V.  Moore,  87  Me.  208.     And  to  ex- 
clude the  deposition  on  the  f^round  of  the 
interest  of  ttie  deponent,  it  is  not  neces- 
sary that  the  objection  should  be  taken 
before  the  magistrate*    Whitney  v.  Hey- 
wood,   6   Cush.    82  ;    tr^m,   §  421,   n. 
Where  the  witness  was  interested  at  the 
time  his  deposition  was  taken,  and  a  re- 
lease to  him  was  afterwards  executed,  the 
deposition  was  not   admitted.      Reed  v. 
Rice,  25  Vt  171 ;  Ellis  v.  Smith,  10  Ga. 
258.     If  the  deponent  is  disqualified  by 
reason  of  interest  at  the  time  of  giving  his 
deposition,  and  at  the  time  of  the  triiu  the 
disqualification  has  been  removed  by  stat- 
ute, the  deposition   can  be  used  in  evi- 
dence.     Haynes  v.   Rowe,  40  Me.   181. 
Where,  after  the  deposition  is  taken,  he 
becomes  interested  in  the  event  of  the  suit, 
bv  no  act  of  his  own,  or  of  the  party  who 
onera  his  testimony,  the  deposition  is  ad- 
missible.   Sabine  v.  Strong,  6  Met.  270. 
As  to  the  time  when  objections  to  the 
admission  of  depositions  should  be  made, 
it  is  held  that  any  objection  based  on  a 
defect  or  irregulanty  m   the  manner  of 
taking  the  deposition,  and  which  might  be 
remedied  by  retakingthe  deposition,  uiould 
be  made  as  soon  as  the  partv  objecting 
finds  out  the  defect,  and  thu  wul  generally 
be  before  trial.     Doane  v.  Glenn,  21  Wall. 
(U.   S.)  88 ;   Merchants  Dispatch  Co.  v. 
Leysor,  89  IlL  48  ;    Stowell  v,  Moore,  89 
111.  568  ;  Bamum  v,  Bamum,  42  Md.  251 ; 
Vilmar  v.   Schall,  61  N.  Y.  564.     If  a 
party,  knowing  of  such  defect,  wait  till  the 
trial  before  objecting  to  the  deposition,  he 
will  be  held  to  have  waived  the  objection. 
His  proper  course  is  to  move  to  sunpress 
the  deposition.    See  cases  Bupra.    Oojec- 
tions  to  the  substance  of  the  testimony 
however,  as  that  the  witness  is  incompe- 
tent or  the  evidence  is  inadmissible,  may 
be  taken  at  anv  time  before  the  trial  or  at 
the  trial.    Eslava  v.  Mazange,  1  Woods, 
C.   C.  628  ;    Fielden  v.  Lahens,  2  Abb. 
(S,  T.)  App.  Dec.  Ill  ;   Lord  v,  Moore, 
87  Me.   208;    Whitney  v.  Heywood,  6 
Cash.  (Mmc)  82. 
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reach  of  compulsory  process.  If  he  resided  beyond  that  distance 
when  the  deposition  was  taken,  it  is  presumed  that  he  continues 
so  to  do,  until  the  party  opposing  its  admission  shows  that  he  has 
removed  within  the  reach  of  a  subpcena.^  (a) 

§  824.  Depositioiw  in  perpetnam.  By  the  act  of  Congress 
already  cited,^  the  power  of  the  courts  of  t&e  United  States,  as 
courts  of  common  law,  to  grant  a  dedimus  poteitatem  to  take  de- 
positions, whenever  it  may  be  necessary,  in  order  to  prevent  a 
failure  or  delay  of  justice,  is  expressly  recognized ;  and  tbe  circuit 
courts,  when  sitting  as  courts  of  equity,  are  empowered  to  direct 
depositions  to  be  taken  in  perpetuam  rei  memoriam^  according  to 
the  usages  in  chancery,  where  the  matters  to  which  they  relate 
are  cognizable  in  those  courts.  A  later  statute^  has  facilitated 
the  taking  of  depositions  in  the  former  of  these  cases,  by  provid- 
ing that  when  a  commission  shall  be  issued  by  a  court  of  ihe 
United  States  for  taking  the  testimony  of  a  witness,  at  any  place 
within  the  United  States,  or  the  territories  thereof,  the  clerk  of 
any  court  of  the  United  States,  for  the  district  or  territory  where 
the  place  may  be,  may  issue  a  subpoena  for  the  attendance  of  the 
witness  before  the  commissioner,  provided  the  place  be  in  the 
county  where  the  witness  resides,  and  not  more  than  forty  miles 
from  his  dwelling.  And  if  the  witness,  being  duly  summoned, 
shall  neglect  or  refuse  to  appear,  or  shall  refuse  to  testify,  any 
judge  of  the  same  court,  upon  proof  of  such  contempt,  may  en- 
force obedience,  or  punish  the  disobedience,  in  the  same  manner 
as  the  courts  of  the  United  States  may  do,  in  case  of  disobedience 
to  their  own  process  of  subpcena  ad  testificandum.  Some  of  the 
States  have  made  provision  by  law  for  the  taking  of  depositions, 
to  be  used  in  suits  pending  in  other  States,  by  bringing  the  de- 
ponent within  the  operation  of  their  own  statutes  against  perjury  ; 
and  national  comity  plainly  requires  the  enactment  of  similar  pro- 
visions in  all  civilized  countries.  But  as  yet  they  are  far  from  being 
universal ;  and  whether,  in  the  absence  of  such  provision,  false 
swearing  in  such  case  is  punishable  as  perjury,  has  been  gravely 
doubted.*    Where  the  production  of  papers  is  required,  in  the 

1  Patapsco  Ins.  Ca  v.  Sonthmte,  5  Peten,  604,  616-418  ;  Pettiboiie  «.  Der- 
ringer, 4  Wash.  215  ;  1  Stark.  Evid.  277. 

^  Stat  1789,  c.  20,  $  80. 

*  Stat.  1827,  c.  4.  See  the  practice  and  coarse  of  proceeding  in  these  cases,  in  2 
Paine  &  Duer's  Pr.  pp.  102-110  ;  2  Tidd's  Pr.  810-812. 

4  Calliand  v.  Vanghan,  1  B.  &  P.  210. 
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case  of  examinations  under  commissions  issued  from  courts  of  the 
United  States,  any  judge  of  a  court  of  the  United  States  may,  by 
the  same  statute,  order  the  clerk  to  issue  a  subpcena  duces  tecum 
requiring  the  witness  to  produce  such  papers  to  the  commissioner, 
upon  the  affidavit  of  the  applicant  to  his  belief  that  the  witness 
possesses  the  papers,  and  that  they  are  material  to  his  case ;  and 
may  enforce  the  obedience  and  punish  the  disobedience  of  the 
witness,  in  the  manner  above  stated. 

§  825.  Same  subject  But  independently  of  statutory  provi- 
sions, chancery  has  power  to  sustain  bills,  filed  for  the  purpose  of 
preserving  the  evidence  of  witnesses  in  perpetuam  rei  memoriamy 
touching  any  matter  which  cannot  be  immediately  investigated 
in  a  court  of  law,  or  where  the  evidence  of  a  material  witness  is 
likely  to  be  lost,  by  his  death,  or  departure  from  the  jurisdiction, 
or  by  any  other  cause,  before  the  facts  can  be  judicially  investi- 
gated. The  defendant,  in  such  cases,  is  compelled  to  appear  and 
answer,  and  the  cause  is  brought  to  issue,  and  a  commission  for 
the  examination  of  the  witnesses  is  made  out,  executed,  and 
returned  in  the  same  manner  as  in  other  cases ;  but  no  relief  being 
prayed,  the  suit  is  never  brought  to  a  hearing ;  nor  will  the  court 
ordinarily  permit  the  publication  of  the  depositions,  except  in  sup- 
port of  a  suit  or  actiou ;  nor  then,  unless  the  witnesses  are  dead, 
or  otherwise  incapable  of  attending  to  be  examined.^ 

1  Smith's  Chancery  Prac  284-286. 
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CHAPTER  n, 

OF  THE  COMPETENCY  OF  WITNESSES. 

§  326.   Competenoy  of  evldenoe.    Although,  in    the  ordmaiy 
affairs  of  life,  temptations  to  practise  deceit  and  falsehood  maj 
be  comparatively  few,  and  therefore  men  may  ordinarily  be  dis- 
posed to  believe  the  statements  of  each  other ;  yet,  in  judicial  in- 
vestigations, the  motives  to  pervert  the  truth  and  to  perpetrate 
falsehood  and  fraud  are  so  greatly  multiplied,  that  if  statements 
were  received  with  the  same  undiscrimiuating  freedom  as  in 
private  life,  the  ends  of  justice  could  with  far  less  certainty  be 
attained.    In  private  life,  too,  men  can  inquire  and  determine  for 
themselves  whom  they  will  deal  with,  and  in  whom  they  will 
confide ;  but  the  situation  of  judges  and  jurors  renders  it  difficult, 
if  not  impossible,  in  tiie  narrow  compass  of  a  trial,  to  inre^gate 
the  character  of  witnesses ;  and  from  the  very  nature  of  judicial 
proceedings,  and  the  necessity  of  preventing  the  multiplication 
of  issues  to  be  tried,  it  often  may  happen  that  the  testimony  of  a 
witness,  unworthy  of  credit,  may  receive  as  much  consideration 
as  that  of  one  worthy  of  the  fullest  confidence.    If  no  means 
were  employed  totally  to  exclude  any  contaminating  influences 
from  the  fountains  of  justice,  this  evil  would  constantly  occur. 
But  the  danger  has  always  been  felt,  and  always  guarded  against, 
in  all  civilized  countries.    And  while  all  evidence  is  open  to  the 
objection  of  the  adverse  party,  before  it  is  admitted,  it  has  been 
f oimd  necessary  to  the  ends  of  justice,  that  certain  kinds  of  evi- 
dence should  be  uniformly  excluded.^ 

§  327.  Same  subject  In  determining  what  evidence  shall  be 
admitted  and  weighed  by  the  jury,  and  what  shall  not  be  received 
at  all,  or,  in  other  words,  in  distinguishing  between  competent 
and  incompetent  witnesses,  a  principle  seems  to  have  been  applied 
similar  to  that  which  distinguishes  between  conclusive  and  dis- 
putable presumptions  of  law  ,^  namely,  the  experienced  connection 

^  4  Inst.  279.  >  Supra,  f  f ,  14,  15. 
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between  the  situation  of  the  witness,  and  the  tmth  or  falsity  of 
his  testimony.  Thus,  the  law  excludes  as  incompetent,  those 
persons  whose  evidence,  in  general,  is  found  more  likely  than 
otherwise  to  mislead  juries;  receiving  and  weighing  the  testi- 
mony of  others,  and  giving  to  it  that  degree  of  credit  which  it  is 
found  on  examination  to  deserve.  It  is  obviously  impossible  that 
any  test  of  credibility  can  be  infallible.  All  that  can  be  done  is 
to  approximate  to  such  a  degree  of  certainty  as  will  ordinarily 
meet  the  justice  of  the  (Jftse.  The  question  is  not,  whether  any 
rule  of  exclusion  may  not  sometimes  shut  out  credible  testimony ; 
but  whether  it  is  expedient  that  there  should  be  any  rule  of  ex- 
clusion at  all.  If  the  purposes  of  justice  requite  that  the  decision 
of  causes  should  not  be  embarrassed  by  statements  generally 
found  to  be  deceptive,  or  totally  false,  there  must  be  some  rule 
designating  the  class  of  evidence  to  be  excluded ;  and  in  this 
case,  as  in  determining  the  ages  of  discretion,  and  of  majority, 
and  in  deciding  as  to  the  liability  of  the  wife,  for  crimes  com- 
mitted in  company  with  the  husband,  and  in  numerous  other 
instances,  the  common  law  has  merely  followed  the  common  ex- 
perience of  mankind.  It  rejects  the  testimony  (1)  of  pp-rties ; 
(2)  of  persons  deficient  in  understanding ;  (8)  of  persons  insen- 
sible to  the  obligations  of  an  oath ;  and  (4)  of  persons  whose 
pecuniary  interest  is  directly  involved  in  the  matter  in  issue ; 
not  because  they  may  not  sometimes  state  the  truth,  but  because 
it  would  ordinarily  be  unsafe  to  rely  on  their  testimony.^  Other 
causes  concur,  in  some  of  these  cases,  to  render  the  persons  in- 
competent, which  will  be  mentioned  in  their  proper  places.  We 
shall  now  proceed  to  consider,  in  their  order,  each  of  these  classes 

1  "  If  it  'be  objected,  that  interest  in  the  matter  in  dispute  might,  from  the  bias  it 
creates,  be  an  exception  to  the  credit,  bat  that  it  ought  not  to  be  absolutely  so  to  the 
competency,  any  more  than  the  friendship  or  enmity  of  a  party,  whose  evidence  is 
offered,  towards  either  of  the  parties  in  the  cause,  or  many  other  consid^tions  here- 
after to  be  intimated  ;  the  general  answer  may  be  this,  that  in  point  of  authority  no 
distinction  is  more  absolutely  settled  ;  and  in  point  of  theory,  the  existence  of  a  direct 
interest  is  capable  of  being  precisely  proved  ;  but  its  influence  on  the  mind  is  of  a 
nature  not  to  discover  itself  to  the  jury  ;  whence  it  hath  been  held  expedient  to  adopt 
a  general  exception,  by  which  witnesses  so  circumstanced  are  free  from  temptation, 
snd  the  cause  not  exposed  to  the  hazard  of  the  yery  doubtful  estimate,  what  quantity 
of  interest  in  the  question,  in  proportion  to  the  character  of  the  witness,  in  any  in- 
stance, leaves  his  testimony  entitled  to  belief.  Some,  indeed,  are  incapable  of  being 
biassed  even  latently  by  the  greatest  interest ;  many  would  betray  the  most  solemn 
obligation  and  public  confidence  for  an  interest  very  inconsiderable.  An  universal 
exclusion,  where  no  line  short  of  this  could  have  been  drawn,  preserves  infirmity  from  a 
snare,  and  integrity  from  suspicion ;  and  keeps  the  current  of  evidence,  thus  far  at 
least,  clear  and  uninfected."    1  Gilb.  Evid.  by  Lofit,  pp.  223,  224. 
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of  persons,  held  incompetent  to  testify ;  adding  some  observations 
on  certain  descriptions  of  persons,  held  incompetent  in  particular 
cases. 

§  828.  Most  have  the  sanction  of  an  oatfa.  But  here  it  is  proper 
to  observe,  that  one  of  the  main  provisions  of  the  law,  for  secur- 
ing the  purity  and  truth  of  oral  evidence,  is,  that-  it  be  delivered 
under  the  sanction  of  an  oath.  Men  in  general  are  sensible  of 
the  motives  and  restraints  of  religion,  and  acknowledge  their 
accountability  to  that  Being,  from  whom  no  secrets  are  hid.  In 
a  Christian  country,  it  is  presumed  that  all  the  members  of  the 
community  entertain  the  common  faith,  and  are  sensible  to  its 
influences ;  and  the  law  founds  itself  on  this  presumption,  while, 
ip  seeking  for  the  best  attainable  evidence  of  every  fact,  in  con- 
troversy,  it  lays  hold  on  the  conscience  of  the  witness  by  this  act 
of  religion ;  namely,  a  public  and  solenm  appeal  to  the  Supreme 
Being  for  the  truth  of  what  he  may  utter.  ^^  The  administration 
of  an  oath  supposes  that  a  moral  and  religious  accountability  is 
felt  to  a  Supreme  Being,  and  this  is  the  sanction  which  the  law 
requires  upon  the  conscience,  before  it  admits  him  to  testify."  ^ 
An  oath  is  ordinarily  defined  to  be  a  solemn  invocation  of  the 
vengeance  of  the  Deity  upon  the  witness,  if  he  do  not  declare  the 
whole  truth  as  far  as  he  knows  it ;  ^  or,  a  religious  asseveration  by 
which  a  person  renounces  the  mercy  and  imprecates  the  ven- 
geance of  Heaven,  if  he  do  not  speak  the  truth. '  But  the  cor- 
rectness of  this  view  of  the  nature  of  an  oath  has  been  justly 
questioned  by  a  late  writer,^  on  the  ground  that  the  imprecatory 
clause  is  not  essential  to  the  true  idea  of  an  oath,  nor  to  the 

^  Wakefield  v,  Ross,  5  Mason,  18,  per  Story  J.  See  also  Menochlus,  De  Pnesampt 
lib.  1,  Qoffist  2,  XL  82,  83 ;  Farinac  Opera,  torn.  iL  App.  p.  162.  n.  82,  p.  281,  n.  88 ; 
Bynkershoek,  Obsenr.  Juris.  Rom.  lib^  6,  c  2. 

*  1  Stark.  Kvld.  22.  The  force  and  utility  of  this  sanction  were  familiar  to  the 
Romans  from  the  earliest  times.  The  solemn  oath  was  anciently  taken  by  this  formula, 
the  witness  holding  a  flint  stone  in  his  n^ht  hand  :  *'  Si  sciens  fallo,  tum  me  Diesmter, 
salva  urbe  ardeque,  bonis  ejiciat,  ut  ego  nanc  lapidem."  Adam's  Ant  247  ;  Cic.  ram. 
£p.  vii,  1, 12 ;  12  Law  Mag.  (Lond.)  272.  The  early  Christians  refused  to  utter  sny  impre- 
cation whatever,  Tyler  on  Oaths,  c.  6  ;  and  accordingly,  under  the  Christian  Emperors, 
oaths  were  taken  in  the  simple  form  of  religious  asseveration,  "  invocato  Dei  Omnipo- 
tentis  nomine."  Cod.  lib.  2,  tit.  4, 1.  41 ;  **  sacrosanctis  evan^pliis  tactis,"  Cod.  lib.  8, 
tit.  1, 1.  14.  Constantine  added  in  a  rescript,  "Juriqurandi  religione  testes,  prios 
quam  perhibeant  testimonium,  jamdudum  arctari  pnecipimus.*'  Ccd.  lib.  4,  tit.  20,  L 
9.  See  also  Omichund  v.  Barker,  1  Atk.  21,  48,  per  Ld.  Hardwicke;  &  c.  Willes, 
588  ;  1  Phil.  Evid.  p.  8  ;  Atcheson  v.  Everitt,  Cowp.  889.  The  subject  of  oaths  ii 
▼erv  fuUy  and  ably  treated  by  Mr.  Tyler,  in  his  book  on  Oaths,  their  Nature,  Origin, 
and  History.     Lond.  1884. 

*  White's  Case,  2  Leach,  Cr.  Cas.  (4th  ed.)  480. 

*  Tyler  on  Oaths,  pp.  12, 18. 
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attainment  of  the  object  of  the  law  in  requiring  this  solemnity. 
The  design  of  the  oath  is  not  to  call  the  attention  of  God  to  man  ; 
but  the  attention  of  man  to  God  ;  —  not  to  call  on  Him  to  punish 
the  wrong-doer ;  but  on  man  to  remember  that  He  will.  That 
this  is  all  which  the  law  requires  is  evident  from  the  statutes  in 
regard  to  Quakers,  Moravians,  and  other  classes  of  persons,  con- 
scientiously scrupulous  of  testifying  under  any  other  sanction, 
and  of  whom,  therefore,  no  other  declaration  is  required.  Ac- 
cordingly, an  oath  has  been  well  defined,  by  the  same  writer,  to 
be  "  an  outward  pledge,  given  by  the  juror "  (or  person  taking 
it),  ^^  that  his  attestation  or  promise  is  made  under  an  immediate 
sense  of  his  responsibility  to  God."  ^  A  security  to  this  extent, 
for  the  truth  of  testimony,  is  .all  that  the  law  seems  to  have 
deemed  necessary  ;  and  with  less  security  than  this,  it  is  believed 
that  the  purposes  of  justice  cannot  be  accomplished. 

§  829.  FartlM  to  the  reoord.  And,  fivBty  in  regard  to  parties^  the 
general  rule  of  the  common  law  is,  that  a  party  to  the  record,  in  a 
civil  suit»  cannot  be  a  mtness  either  for  himself,  or  for  a  co-suitor 
in  the  cause.^  (a)    The  rule  of  the  Roman  law  was  the  same. 

^  Tyler  on  Oaths,  F^  15.     See  hIbo  the  report  of  the  Lords'  Coininittee,  Id.  Introd. 

p.  xiv.  ;  8  Inst.  165  ;  Fleta,  lib.  5,  c.  22 ;  Fortescue,  De  Laud.  Leg.  Angl.  c.  26,  p.  68. 

s  8  Bl.  Comm.  371  ;  1  Gilb.  £yid.  by  Lofit,  p.  221 ;  Fiear  v.  Eyertson,  20  Johns.  142. 


Ja)  Various  statutory  changes  in  the 
Unit^  States  and  England  have  reversed 
this  role,  and  the  general  nile  now  is  that 
parties  to  the  reconi  of  a  suit  are  compe- 
tent witnesses  in  the  suit,  the  fact  of  their 
being  parties  affecting  only  their  credibU- 
ity.  The  fact  that  a  person  offered  as  a 
witness  is  interested  in  the  result  of  the 
suit  (see  infrot  §§  886-480)  is  also  now 
made  by  statute  an  objection  to  his  credi- 
bility, not  to  his  competency.  See  list  of 
statutes  below. 

An  outline  of  the  principal  exceptions 
and  differences  in  these  statutes  is  as  fol- 
lows :  When  one  of  the  parties  to  a  trans- 
action or  conversation  has,  before  the  trial 
of  the  case,  become  insane  or  died,  since  it 
then  becomes  plainly  impossible  to  procure 
his  testimony  to  the  transaction  or  conver- 
sation, it  has  been  thought  adyisable  in 
many  States  to  prevent  the  other  party 
from  testifying  as  to  that  transaction  ; 
e.  g.f  in  U.  S.  Kev.  Stat  {  858,  it  is  pro- 
vided that  in  actions  by  or  a^inst  execu- 
tors, administrators,  or  guardians  in  which 
judgment  may  bo  given  for  or  against 
them,  neither  party  shall  be  allowed  to 
testify  against  the  other  as  to  any  trans- 


action with  or  statement  by  the  testator, 
intestate,  or  ward,  unless  caUed  to  testify 
thereto  by  the  opposite  party,  or  required 
to  testify  thereto  by  the  court.  Cf.  Ala- 
bama Code,  1876,  §  8068 ;  Minnesota 
Statutes,  1878,  p.  792  ;  Nevada  Statutes, 
1879,  p.  49.  This  form  of  the  rule  makes 
a  party  incompetent  only  for  certain  pur- 
poses. The  more  general  form  of  the  same 
rule  makes  the  party  or  person  interested 
in  the  result  of  the  suit  incompetent  gen- 
erally. Thus,  in  Illinois  (Rev.  Stat.  1880, 
c.  51)  it  IB  enacted  that  no  party  to  a 
civil  suit,  or  person  directly  interested  in 
the  event,  shall  be  allowed  to  testify  vol- 
untarily in  his  own  behalf  when  any  ad- 
verse pnrty  sues  or  defends  as  the  truntee 
or  conservator  of  any  idiot,  habitual 
drunkard,  lunatic,  or  distracted  person, 
or  as  executor,  administrator,  heir,  lega- 
tee, or  devisee  of  any  deceased  person,  or 
as  guardian  or  trustee  of  such  heir,  legatee, 
or  devisee.  This  form  of  the  rule,  how- 
ever, is  narrowed  generally  either  by 
special  exceptions  admitting  a  party  to 
testify  as  to  other  facts  than  those  known 
only  to  him  and  the  deceased  or  insane 
person,  or  by  dedaions  of  court  to  the 
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^^  Omnibus  in  re  propria  diceudi  testimonii  facultatein  jura  sub- 
moverunt/'  ^    This  rule  of  the  conunon  law  is  founded,  not  solely 

^  Cod.  lib.  4,  tit.  20,  L  10.   NuUas  idoneos  testis  in  re  sua  inteUlgitor.    Dig.  lib. 
22,  tit.  5, 1.  10., 


same  effect,  thus  making  this  form  almost 
the  equivalent  of  the  former.  See  list  of 
statutes  generally,  and  Besson  v.  Cox,  85 
N.  J.  Eq.  87.  Thus,  when  one  party  is 
an  executor,  the  other  is  not  prevented 
firom  testifying  to  transactions  or  conver- 
sations had  with  an  agent  of  the  deceased. 
Pratt  V,  Elkius,  80  N.  Y.  198.  If,  how- 
ever, the  agent  signs  a  contract  in  his  own 
name,  and  diBcloses  no  principal,  the  stat- 
ute prevents  the  other  party  from  testify- 
ing.    Standford  v,  Horwitz,  49  Ind.  525. 

So,  conversations  of  the  deceased  with 
third  parties,  at  which  the  other  party  to  the 
suit  was  present  and  which  he  heard,  do  not 
come  within  the  reason  of  the  rule,  as,  the 
third  parties  being  alive  may  be  called  to 
contraidict  the  testimony  of  the  surviving 
party.  Hoghey  v,  Eichelberger,  11  S. 
C.  86. 

Another  marked  difference  in  these 
statutes  lies  in  the  fact  that  some  ex- 
clude one  party  only  when  the  other  Ib 
dead  ;  others  exclude  the  party  or  persona 
irUereated  in  the  suit.  In  the  former  case, 
persons  interested  in  the  result  of  the  suit 
may  testify,  although  one  of  the  parties  is 
dead.  Potter  v.  National  Bank,  102 
U.  S.  163  ;  Kawsou  v.  Knight,  78  Me. 
840. 

In  most  States,  also,  it  is  the  law, 
either  by  special  statutory  provision  or  by 
the  decisions  of  the  courts,  that  if,  in 
cases  where  one  party  is  incompetent  to 
testify  to  certain  transactions,  the  other 
party,  being  an  executor  or  suing  in  some 
other  representative  capacity,  voluntaiily 
testifies  to  such  transactions,  the  other 
party  is  competent  to  testify  also,  and  the 
mcompetency  is  held  to  be  waived  by  the 
act  of  the  other  party.  Potts  v.  Alayer, 
86  N.  Y.  802 ;  N.  Y.  Rev.  Stat  (7th  ed.) 
vol.  iv.  Civil  Code,  §  829;  Clawson  v.  Riley, 
84  N.  J.  £q.  848  ;  Williamson  v.  State,  59 
Miss.  235.  And  see  the  list  of  statutes 
below,  generally. 

Where  parties  are  competent,  they  are 
also  compellable.  In  re  Chiles,  22  WalL 
(U.  S.)  157. 

In  the  same  statutes  on  the  competency 
of  witnesses  are  generally  found  also  clauses 
specially  protecting  the  confidential  com- 
munications between  attorney  and  client. 
These  communications  are  privileged  at 
common  law,  and  remain  so  whether  no- 
ticed in  the  statutes  or  not.    In  these  stat- 


utes are  also  found  the  enactments  giving 
a  similar  privilege  to  communications  on 
professional  matters  with  physicians,  and 
confessions  made  in  the  course  of  church 
discipline  to  clergymen.  These  were  not 
privileged  at  common  law,  and  conse- 
quently depend  wholly  on  the  statute. 
They  have  been  previously  discussed,  ante, 
§§  247,  248. 

In  many  of  the  States,  moreover,  any 
person  who  is  subjected  to  a  cjiminal  pro- 
ceeding may,  if  he  wishes,  testify  in  his 
own  behalf;  but  in  all  cases  where  this 
provision  exists,  the  right  of  the  accused 
not  to  offer  himself  as  a  witness  is  care- 
fully recognized,  and,  in  many  instances, 
an  express  provision  of  statute  enacts  that 
no  presumption  shall  be  drawn,  unfavora- 
ble to  him,  from  his  refusal  to  testify. 
It  may  be  doubted  whether  this  statutory 
provision  would  be  able  to  prevent  the 
jury  from  taking  a  bias  against  a  defend- 
ant who  should  refuse  to  explain  the  sus- 
picious facts  against  him  by  going  on  the 
stand.  Cf.  Mass.  Pub.  Stat.  c.  169,  §  IS, 
and  the  schedule  of  statutes  infra;  Com. 
V.  Moran,  1 30  Mass.  281 ;  People  v.  Jones, 
24  Mich.  215.  Whether,  where  the  stat- 
ute does  not  prohibit  any  adverse  infer- 
ence, from  the  fact  that  the  prisoner  does 
not  take  the  stand,  the  failure  raises  a 
presumption  against  him,  see  State  v. 
Lawrence,  67  Me.  574,  pro;  People  v. 
Tyler,  86  Cal.  522 ;  Crandall  v.  People, 
2  Lansing  (N.  Y.),  809,  contra.  And  see 
also  State  v,  Cameron,  40  Vt.  555 ;  Rnloff 
V.  People,  45  N.  Y.  218;  Calkins  v. 
State,  18  Ohio  St.  866. 

It  is,  however,  held  that  if  the  defend- 
ant in  a  criminal  case,  or  either  part^  to  a 
civil  suit,  goes  on  the  stand  as  a  nitnes 
in  his  own  behalf,  he  waives  all  the  rights 
which  an  ordinary  witness  would  have,  as 
well  as  his  right  to  refuse  to  testify  in  the 
case,  and  must  answer  questions  which 
tend  to  criminate  him,  or  which  relate  to 
confidential  communications  with  his  at- 
torney, if  the  questions  relate  to  matters 
material  to  the  cause  in  hand  (Com.  v. 
Mullen,  97  Mass.  545  ;  Com.  v.  Moigan, 
107  Id.  199  ;  Wobum  «.  Henshaw,  101 
Mass.  198  ;  McGarry  v.  People,  2  Lans. 
(N.  Y.)  227),  and  may  be  impeached  like 
an  ordinary  witness.  Com.  v.  Bonner,  97 
Mass.  587;  Brandon  v.  Peonle,  42  N.  Y.  265. 

The  leading  provision  of  the  statutes  on 
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in  iiie  consideration  of  interest,  but  partly,  also  in  the  general  ex- 
pediency of  avoiding  the  multiplication  of  temptations  to  perjury* 
In  some  cases  at  law,  and  generally  by  the  course  of  proceedings' 
in  equity,  one  party  may  appeal  to  the  conscience  of  the  other, 
by  calling  him  to  answer  interrogatories  upon  oath.  But  this- 
act  of  the  adversary  may  be  regarded  as  an  emphatic  admission, 
that,  in  that  instance,  the  party  is  worthy  of  credit,  and  that  his 
known  integrity  is  a  sufficient  guaranty  against  the  danger  of 
falsehood.^    But  where  the  party  would  volunteer  his  own  oath, 

^  In  Beveral  of  the  United  States,  any  party,  in  a  soit  at  law,  may  compel  the 
adverse  party  to  appear  and  testify  as  a  witness.  In  Connecticut,  this  may  be  done  in 
all  cased.  Bar.  Stat.  1849,  tit.  1,  §  142.  So  in  Ohio.  Stat  March  28,  1850,  §§  1,  2. 
In  Michigan,  the  applicant  must  first  make  affidavit  that  material  facts  in  his  case  are 
known  to  the  adverse  party,  and  that  he  has  no  other  proof  of  them,  in  which  case  he 
may  be  examined  as  to  those  facts.  Rev.  Stat.  1846,  c  102,  §  100.  In  New  York, 
the  adverse  party  may  be  called  as  a  witness  ;  and,  if  so,  he  may  testify  in  his 
own  behalf,  to  the  same  matters  to  which  he  is  ezaniined  in  chief;  and  if  he 
testifies  to  new  matter,  the  party  calling  him  may  also  testify  to  such  new  matters. 
Rev.  Stat.  vol.  iii.  p.  769  (Sd  ed. ).  The  law  is  the  same  in  Wisconsin.  Rev.  Stat. 
1849,  c  98,  §§  57,  60,  and  in  New  Jersey,  Nixon's  Digest  (1855),  p.  187.   In  Missouri, 


the  competency  of  witnesses  may  be  found 
by  the  following  references  : — 

Alabama  :  Code,  1876,  %  8068 ;  Ari- 
zona :  Comp.  Laws,  1877,  p.  469,  §§  893- 
402 ;  Arkansas  :  Dig.  of  Stat  1874,  §§ 
2480-2485;  CalifomU :  Hittell's  Code, 
S§  11879-11881,  14823;  Colorado:  Gen. 
Laws,  1877,  c  104 ;  Connecticut,  Gen. 
Stat  1875,  p.  440  ;  Dakota  :  Rev.  Codes, 

1877,  p.  590 ;  Delaware  :  Laws,  1874,  p. 
652  ;  Florida :  Dig.  of  Laws,  1881,  p.  618, 
991 ;  Georgia  :  Code,  1882,  §§  3854-3861 ; 
Illinois :  Rev.  SUt  1880,  p.  505,  §§  1-8  ; 
Indiana:  Rev.  Stat  1881,  §§  496-506; 
Iowa:  Rev.  Code,  1880,  §§  3636-3645; 
Kansas  :  Comp.  Iaws,  1879,  {§  3847, 
8850,  3851;  Keniackv:  Gen.  Stat  1873, 
p.  418,  I  22,  p.  414,  IS  24-28 ;  Louisiana : 
Rev.  Stat  1876,  §  8961;  Maine:  Rev. 
Stat  1871,  p.  650,  §S  81,  82,  p.  651, 
1 87,  p.  652, 1 88 ;  Maryland  :  Rev.  Code, 

1878,  p.  749,  §  1 ;  Massachusetts  :  Pub. 
Stat  1882,  c  169,  §§  18,  19 ;  Michigan : 
Laws  of  1861,  p.  168,  no.  125;  Minne- 
sota:  Statutes,  1878,  p.  792,  §§  7-9; 
Mississippi:  Rev.  Code,  1880,  §§  1599, 
1600,  1604  ;  Missouri :  Rev.  Stat  1879, 
YoL  L  p.  687,  §  4010,  p.  689,  §  4014,  p. 
690,  {  4017 ;  New  Hampshire :  Gen.  Laws, 
1878,  c.  228,  §§  12,  13,  16,  20,  26,  27  ; 
New  Jersey :  Revision,  p.  878,  §§  1-5,  8 ; 
New  York :  Rev.  Stat  (/tii  ed.)  1862,  voL 
iv.  Civil  Code,  ft  82S-838 ;  North  Caro- 
lina :  Balde's  Revisal,.  1873,  p.  888, 
SS  14-16,  843  ;  Acts  of  1881,  c   110 ; 


Ohio:  Rev.  Stat  1880  (2d  ed.),  §§  5240- 
5242;  Pennsylvania:  Brightly's  Purdon's 
Dig.  1872,  p.  628,  §  12,  p.  624,  §§  14, 16, 

§.  625,  §§  20,  21  ;  tlhode  Island :  Pub. 
tat  1882,  c.  214,  §§  33,  86,  38,  89,  40 ; 
South  CaiY>]ina:  Gen.  Stat  1882,  Civil 
Code,  §§  399,  400,  Gen.  Stat  §§  2231, 
2282,  2532,  2643,  2644;  Tennessee:  Stat 
1871,  §§  3807,  3808,  3810-3813 ;  Texas : 
Rev.  Stat  1879,  art.  2246-2249,  Crim. 
Code,  art  780,  733-736 ;  Vermont :  Rev. 
Stat  1880,  §§  1001,  1002,  1007,  1008  ; 
Virginia:  Code,  1878,  c.  172,  §§  21,  22, 
Acts,  1876-7,  pp.  184, 185, 265,  266  ;  Wis- 
consin: Rev.  Sut  1878,  p.  991,  §§  4068- 
4070,  p.  992,  $§  4071-4076;  United  States 
Rev.  Stat  (2ded.)  §858. 

As  a  consequence  of  admitting  parties 
to  an  action  to  testify  in  the  case,  the  fact 
of  the  existence  of  a  mental  state,  intent, 
knowled^  motive,  or  belief  in  the  party 
at  any  given  time,  if  it  is  a  material  point 
in  the  caae»  may  be  proved  b^  the  direct 
testimony  of  the  party  himseln  Formerly 
it  could  only  be  proved  indirectly  by  his 
words  and  acts,  and  these  now  form  a 
valuable  test  of  the  truthfulness  of  his 
testimony  on  thatpoint.  Hale  v.  Taylor, 
45  N.  H.  405  ;  Wheeldon  «.  Wilson,  44 
Me.  11 ;  Snow  v,  Paine,  114  Mass.  520  ; 
Perrv  v.  Porter,  121  Id.  522 ;  Berkey  v, 
Judd,  22  Minn.  287  ;  Kerrains  v.  People, 
60  N.  Y.  221  ;  Greer  «.  State,  53  Ind. 
420.  Contra,  Oxford  Iron  Co.  v.  Sprad- 
L9y»  51  AlA.  171. 


428  LAW  OF  EVIDENCE.  [PABT  m. 

or  a  co-suitor,  identified  in  interest  with  him,  would  offer  it,  this 
reason  for  the  admission  of  the  evidence  totally  fails ;  ^  ^^  and  it  is 
not  to  be  presumed  that  a  man,  who  complains  without  cause,  or 
defends  without  justice,  should  have  honesty  enough  to  confess 
it."  a 

§  880.  Same  subjeot  The  rule  of  the  common  law  goes  still 
further  in  regard  to  parties  to  the  record  in  not  compelling  them, 
in  trials  by  jury,  to  give  evidence  for  the  opposite  party,  against 
themselves,  either  in  civil  or  in  criminal  cases.  Whatever  may 
be  said  by  theorists,  as  to  the  policy  of  the  maxim.  Nemo  tenetur 
eeipsum  prodere^  no  inconvenience  has  been  felt  in  its  practical 
application.  On  the  contrary,  after  centuries  of  experience,  it  is 
still  applauded  by  judges,  as,  ^^  a  rule  founded  in  good  sense  and 
sound  policy ; "  *  and  it  certainly  preserves  the  party  from  temp- 
tation to  perjury.  This  rule  extends  to  all  the  actual  and  real 
parties  to  the  suit,  whether  they  are  named  on  the  record  as  such 
or  not.* 

§  881.  Corporatoxv.  Whether  corporators  are  parties  within  the 
meaning  of  this  rule  is  a  point  not  perfectly  clear.  Corporations, 
it  is  to  be  observed,  are  classed  into  public  or  municipal,  and 
private,  corporations.  The  former  are  composed  of  all  the  inhab- 
itants of  any  of  the  local  or  territorial  portions  into  which  the 
country  is  divided  in  its  political  organization.  Such  are  coun- 
ties, towns,  boroughs,  local  parishes,  and  the  like.  In  these  cases, 
the  attribute  of  individuality  is  conferred  on  the  entire  mass  of 
inhabitants,  and  again  is  modified,  or  taken  away,  at  the  mere 
will  of  the  legislature,  according  to  its  own  views  of  public  con- 
parties  may  samrnon  each  other  as  witnesses,  in  justice's  courts ;  and,  if  the  par^  so 
sommoned  refuses  to  attend  or  testify,  the  other  party  may  give  his  own  oath  in  Uteni, 
Bev.  Stat.  1845,  c.  9S,  §§  24,  25. 

1  «  For  where  a  man,  who  is  interested  in  the  matter  in  question,  would  also  prore 
it,  it  rather  is  a  ground  for  distrust,  than  any  just  cause  of  helief ;  for  men  are  gene- 
rally so  short-sighted,  as  to  look  to  their  own  private  benefit,  which  is  near  them, 
rather  than  to  tne  fpod  of  the  world,  'which  though  on  the  sum  of  things  really  best 
for  the  individual,'  is  more  remote ;  therefora  from  the  nature  of  human  passions  and 
actions,  there  is  more  reason  to  distrust  such  a  biassed  testimony  than  to  believe  it  It 
is  also  easy  for  persons,  who  are  prejudiced  and  prepossessed,  to  put  false  and  unequal 
glosses  upon  wnat  they  give  in  eviden<!e  ;  and  therefore  the  law  removes  them  from 
testimony,  to  prevent  their  sliding  into  peijury  ;  and  it  can  be  no  ii^ury  to  truth  to 
remove  those  from  the  jury,  whose  testimony  may  hurt  themselves,  and  can  never  in- 
duce any  rational  belief."    1  Gilb.  Evid.  by  Lofft,  p.  228. 

«  1  GUb.  Evid.  by  Lofft,  p.  248. 

*  Worrall  v.  Jones,  7  Bing.  895,  per  Tindal,  C.  J.  ;  Rex  v.  Wobum,  10  East,  408, 
per  Lord  Ellenborough,  C.  J.  ;  Commonwealth  v.  Marsh,  10  Pick.  57. 

^  Rex  V.  Wobum,  10  East,  895  ;  Mauran  v.  Lunh,  7  Oowen,  174 ;  Appleton  «. 
Boyd,  7  Mass.  181 ;  Fenn  v.  Granger,  8  Campb.  177. 
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venience,  and  without  any  necessiiy  for  the  consent  of  the  inhabi- 
tantSy  though  not  ordinarily  against  it.  They  are  termed  qtuui 
corporations ;  and  are  dependent  on  the  public  will,  the  inhabi- 
tants not,  in  general,  deriving  any  private  and  personal  rights 
under  the  act  of  incorporation ;  its  office  and  object  being  not  to 
grant  private  rights,  but  to  regulate  the  manner  of  performing 
public  duties.^  (a)  These  corporations  sue  and  are  sued  by  the 
name  of  ^^  the  Inhabitants  of "  such  a  place ;  each  inhabitant  is 
directly  liable  in  his  person  to  arrest,  and  in  his  goods  to  seizure 
and  sale,  on  the  execution,  which  may  issue  against  the  collective 
body,  by  that  name ;  and  of  course  each  one  is  a  party  to  the  suit ; 
and  his  admissions,  it  seems,  are  receivable  in  evidence,  though 
their  value,  as  we  have  seen,  may  be  exceedingly  light.'  Being 
parties,  it  would  seem  naturally  to  follow,  that  these  inhabitants 
were  neither  admissible  as  witnesses  for  themselves,  nor  compel- 
lable to  testify  against  themselves;  but  considering  the  public 
nature  of  the  suits,  in  which  they  are  parties,  and  of  the  interest 
generally  involved  in  them,  the  minuteness  of  the  private  and 
personal  interest  concerned,  its  contingent  character,  and  the 
almost  certain  failure  of  justice,  if  the  rule  were  carried  out  to 
such  extent  in  its  application,  these  inhabitants  are  admitted  as 
competent  witnesses  in  all  cases,  in  which  the  rights  and  liabili- 
ties of  the  corporation  only  are  in  controversy.  But  where  the 
inhabitants  are  individually  and  personally  interested,  it  is  other- 
wise.' (ft)     Whether  this  exception  to  the  general  rule  was  solely 

>  An^U  k  Ames  on  Corp.  16,  17  ;  Rumford  v.  Wood»  18  Mass.  192.  The  obser- 
Tations  m  the  text  are  applied  to  American  corporations  of  a  political  character. 
Whether  a  municipal  corporation  can  in  every  case  oe  dissolred  by  an  act  of  the  legis- 
lature, and  to  what  extent  such  act  of  dissolution  may  constitutionally  operate,  are 
questions  which  it  is  not  necessary  here  to  discuss.  Seie  WUlcock  on  Municipal  Cor- 
porations, pt.  1,  I  852  ;  Terrett  v.  Taylor,  9  Cranch,  48,  51  ;  Dartmouth  College  v. 
Woodward,  4  Wheat.  518,  629,  668. 

*  Supra,  §  175,  and  n. 

*  Swift's  £7id.  57  ;  Bex  v.  Mayor  of  London,  2  Lev.  281.  Thru  an  inhabitant  is 
not  competent  to  prove  a  way  by  prescription  for  all  the  inhabitants,  Odiome  v.  Wade, 
8  Pick.  518  ;  nor  a  right  in  all  tne  inhabitants  to  take  shell-fish,  Lufkin  v.  Haskell, 
8  Pick.  856  ;  for  in  such  cases,  by  the  common  law,  the  record  would  be  evidence  of 
the  custom,  in  favor  of  the  witness.  This  ground  of  objection,  however,  is  now  re- 
moved in  England,  by  Stat  8  &  4  W.  IV.  c  42.  The  same  principle  is  applied  to  any 
private,  joint,  or  common  interest  Parker  v,  Mitchell,  11  Ad.  &  £1.  788.  See  also 
Prewit  V.  Tilly,  1  C.  &  P.  140  ;  Ang.  &  Ames  on  Corp.  890-394  ;  Connecticut  v,  firad- 
ish,  14  Mass.  296  ;  Qould  v.  James,  6  Cowen,  869  ;  Jacobson  v.  Fountain,  2  Johns. 
170  ;  WeUer  v.  Governors  of  the  Foundling  Hospital,  Peake's  Cas.  158  ;  m/ra, 
§  405.  In  the  English  courts,  a  distinction  is  taken  between  rated  and  raitibU  inliabi- 
tants,  the  former  being  held  inadmissible  as  witnesses,  and  the  latter  being  held  oom- 

(a)  Warren  v.  Charlestown,  2  Gray  (5)  Cf.  Look  v.  Bradley,  18  Met  (Mass.) 
(Mass.),  84,  100.  869,872. 
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created  by  the  statutes,  which  bare  been  passed  on  iMs  subject, 
or  previously  existed  at  common  law,  of  which  the  statutes  are 
declaratory,  is  not  perfectly  agreed.^  In  either  case,  the  general 
reason  and  necessity,  on  which  the  exception  is  founded,  seem  to 
require,  that  where  inhabitants  are  admissible  as  witnesses  for 
the  corporation,  tiiey  should  also  be  compellal:^  to  testify  against 
it.     But  the  point  is  still  a  yexed  question.^ 

§  332.  Oaae  sabjeot  Private  oarparatioiUy  in  regard  to  our 
present  inquiry,  may  be  divided  into  two  classes ;  namely,  pecu- 
niary  or  moneyed  institutiamj  such  as  banks,  insurance,  and  manu- 
facturing companies,  and  the  like,  and  institutions  or  Moeietiesfar 
religiotu  and  charitable  purpose.  In  the  former,  membership  is 
obtained  by  the  purchase  of  stock  or  shares,  without  the  act  cr 
assent  of  the  corporation,  except  prospectively  and  generally,,  as 
provided  in  its  charter  and  by-laws ;  and  the  interest  thus  ac- 
quired is  private,  pecuniary,  and  vested,  like  ownership  of  any 
other  property.  In  the  latter,  membership  is  conferred  by  special 
election ;  but  the  member  has  no  private  interest  in  the  funds,  the 
whole  property  being  a  trust  for  the  benefit  of  others.  But  all 
these  are  equally  corporations  proper  >  and  it  is  the  corporation, 

petent ;  and  thia  distinction  has  been  recognized  in  some  of  our  own  conrts  ;  though, 
upon  the  gxx>undB  stated  in  the  text,  it  does  not  seem  applicable  to  our  institutioQs, 
and  is  now  generally  disregarded.  See  Commonwealth  v.  Baird,  4  S.  &  R.  141  ; 
Falls  V,  Belknap,  1  Johns.  486,  491  ;  Corwein  v.  Hames,  11  Johns.  76  ;  Bloodgood 
V.  Jamaica,  12  Johns.  285  ;  supra,  §  175,  n.,  and  the  cases  abore  cited.  But  in  Eng- 
land, rated  inhabitants  are  now  by  statutes  made  competent  witnesses  on  indictinents 
for  non-repair  of  brid^  ;  in  actions  against  the  himared,  nnder  the  statute  of  Win- 
ton  ;  in  actions  for  notous  assemblies  ;  in  actions  sgainst  church-wardens  for  misap- 
plication of  funds  ;  in  summary  convictions  under  7  &  8  Geo.  IV.  a  29,  30  ;  on  the 
trial  of  indictments  under  the  general  highway  act  and  the  general  turnpike  act ;  and 
in  matters  relatine  to  rates  and  cesses.  Phil,  k  Am.  on  End.  188-188,  895  ;  1  Phil. 
£vid.  188-144.  In  the  Province  of  New  Brunswick,  rated  inhabitRnts  are  now  made 
competent  witnesses  in  all  cases  where  the  town  or  parish  may  in  any  manner  be  af- 
fected, or  where  it  may  be  interested  in  a  pecuniary  penalty,  or  where  its  offioere,  actiiiff 
in  its  behalf,  are  parties.  Stat  9  Vict.  c.  4,  March  7,  1846.  In  several  of  the  United 
States,  also,  the  inhabitants  of  counties  and  other  municipal,  territorial,  or  quctsi  cor- 
porations are  expressly  declared  by  statutes  to  be  competent  witnesses,  in  all  suits  in 
which  the  corporation  is  a  party.  See  Maine,  Rev.  Stat.  1840,  c  115,  §  75  ;  Massa- 
chusetts, Rev.  SUt  c.  94,  §  54  ;  Vermont,  Rev.  Stat  1889,  c.  81,  §  18  ;  New  York. 
Rev.  Stat  vol.  1.  pp.  408,  489  (8d  ed.)  ;  Pennsylvania,  Dunl.  Dig.  pp.  215,  918, 1019, 
1165  ;  Michigan,  Rev.  Stat.  1846,  c.  102,  f  81  ;  Wisconsin,  Rev.  Stat  1849,  c  10, 
§  21  ;  Id.  c.  98,  §  49  ;  Yimnia,  Rev.  Stat  1849,  c.  176,  §  17  ;  Missonri,  Rev.  Stat 
1845,  c.  84,  art.  1,  §  25.  In  New  Jersey,  they  are  admissible  in  snita  for  moneys  to 
which  the  county  or  town  is  entitled.  Rev.  Stat.  1846,  tit  84,  c.  9,  §  5.  See  Stewart 
V,  Saybrook,  Wright,  874  ;  Barada  v.  Cfurondelet,  8  Mo.  644. 

1  Supra,  §  175,  and  the  cases  cited  in  note.  See  also  Phil.  &  Am.  on  Evid.  p.  895, 
n.  (2)  ;  1  Phil.  Evid.  875  ;  City  Council  v.  King,  4  McCoid,  487  ;  Manden  9.  Stans- 
field,  7  B.  &  C.  815  ;  Rex  v.  Kirdford,  2  East,  659. 

3  In  Rex  V,  Wobum,  10  East,  895,  and  Rex  v.  Hardwick,  11  East,  578,  584,  586, 
589,  it  was  said  that  they  were  not  compellable.  See^  aiwordingly,  Piattekill  «.  New 
Paltz,  16  Johns.  805. 
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and  not  the  individual  memlper,  that  is  party  to  the  record  in  all 
suits  by  or  against  it^  Hence  it  follows,  that  the  declarations  of 
the  members  are  not  admissible  in  evidence  in  such  actions  as  the 
declarations  of  parties,^  though  where  a  member  or  an  officer  is 
an  agent  of  the  corporation,  his  declarations  may  be  admissible, 
as  part  of  the  re8  ge%tce? 

§  833.  Corporators  ezoluded  from  interest  But  the  members  or 
stockholders,  in  institutions  created  for  private  emolument,  though 
not  parties  to  the  record,  are  not  therefore  admissible  as  witnesses  ; 
for,  in  matters  in  which  the  corporation  is  concerned,  they  of 
course  have  a  direct,  certain,  and  vested  interest  which  necessarily 
excludes  them.^  Yet  the  members  of  charitable  and  religious  sode- 
ties,  having  no  personal  and  private  interest  in  the  property  holden 
by  the  corporation,  are  competent  witnesses  in  any  suit  in  which  the 
corporation  is  a  party.  On  this  ground,  a  mere  trustee  of  a  sav- 
ings bank,  not  being  a  stockholder  or  a  depositor,^  and  a  trustee 
of  a  society  for  the  instruction  of  seamen,^  and  trustees  of  many 

^  Merchants'  Bank  v.  Cook,  4  Pick.  405.  It  has  been  held  In  Maine,  that  a  cor- 
porator, or  shareholder  in  a  moneyed  institutiou,  is  subetantiaUy  a  party,  and  therefore 
18  not  compellable  to  testify  where  the  corporation  is  pai-ty  to  the  record.  Bank  of 
Oldtown  V,  Houlton,  8  ShepL  501.     Shepley,  «T.,  dissenting. 

s  City  Bank  v.  Bateman,  7  Har.  &  Johns.  104,  109 ;  Hartford  Bank  «.  Hart,  3 
Day,  491,  495 ;  Magill  v.  Kauffroan,  4  S.  &  R.  317  ;  Stewart  v.  Huntingdon  Bank,  11 
S.  k  R.  267 ;  Atlantic  Ins.  Co.  v.  Conard,  4  Wash.  C.  C.  668,  677 ;  Fairfield  Co. 
Turnpike  Comp.  v.  Thorp,  13  Conn.  178. 

*  Supra,  §§  108,  113,  114. 

^  This  rule  extends  to  the  members  of  all  corporationn,  having  a  common  fund  dis- 
tributable among  the  members,  and  in  which  they  therefore  have  a  private  interest ; 
the  principle  of  exclusion  applying  to  all  cases  where  that  private  interest  would  be 
aifected.  Doe  d.  Mayor  and  Burgesses  of  Stafford  v.  Tooth,  8  Younge  &  Jer.  19  ;  City 
Counctt  V.  King,  4  McCord,  487,  488  ;  Davies  v.  Morgan,  1  Tyrwh.  457.  Where  a 
corporation  would  examine  one  of  its  members  as  a  witness,  he  may  be  rendered  com- 
petent, either  by  a  sale  of  his  stock  or  interest,  where  membership  is  gained  or  lost  in 
that  way  ;  or  by  being  disfranchised  ;  which  is  done  by  an  infomiatiou  in  the  nature 
of  a  quo  warranto  a|;ainst  the  member,  who  confesses  the  information,  on  which 

the  plaintiff  obtains  judgment  to  disfrsnchise  him.    Mayor  of  Colchester  v, ,  1 

P.  Wms.  595.  Where  the  action  is  against  the  corporation  for  a  debt,  and  the  stock- 
holders are  by  statute  made  liable  for  such  debt,  and  their  pro^ierty  is  liable  to  seizure 
upon  the  execution  issued  against  the  corporation,  a  member,  once  liable,  remains  so, 
notwithstanding  his  alienation  of  stock  or  disfranchiBement,  and  therefore  is  not  a 
competent  witness  for  the  corporation  in  such  action.  Mill- Dam  Foundry  v.  Hovey, 
21  Pick.  458.  But  where  his  liability  to  the  execution  issued  against  the  corporation  is 
not  certain,  but  depends  on  a  special  order  to  be  granted  by  the  court,  in  its  discretion, 
he  is  a  competent  witness.  Needham  t;.  Law,  12  M.  k  W.  560.  The  clerk  of  a  corpo- 
ration is  a  competent  witness  to  identify  its  books  and  verifyits  records,  although  he 
be  a  member  or  the  corporation  and  interested  in  the  suit.  Wiggin  v.  Lowell,  8  Met. 
801.  In  several  of  the  United  States,  however,  the  members  of  private  corporations 
are  made  competent  witnesses  by  express  statutes  ;  and  in  others,  tney  are  rendered  so 
by  force  of  general  statutes,  removing  the  objection  of  interest  from  aU  witnesses. 
Supra^  §  881. 

*  Middletown  Savings  Bank  v.  Bates,  11  Conn.  519. 

*  Miller  v.  Mariner's  Church,  7  Greenl.  51.    See  also  Anderson  v.  Brock,  8  Greenl. 
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other  eleemosynary  institntionB,  hare  been  held  admissible  wit- 
nesses in  such  suits.  But  where  a  member  of  a  private  corpora- 
tion is  inadmissible  as  a  witness  generally,  he  may  still  be  called 
upon  to  produce  the  corporate  documents,  in  an  action  against  the 
corporation ;  for  he  is  a  mere  depositary,  and  the  party  objecting 
to  his  competency  is  still  entitled  to  inquire  of  him  concerning  the 
custody  of  the  documents.^  And  if  a  trustee,  or  other  member  of 
an  eleemosynary  corporation,  is  liable  to  costs,  this  is  an  interest 
which  renders  him  incompetent,  even  though  he  may  have  an  ulti* 
mate  remedy  over.* 

§  384.  Husband  and  wife.  The  rule  by  which  parties  are  ex- 
cluded from  being  witnesses  for  themselves  applies  to  the  case  of 
htisband  and  wife  ;  neither  of  them  being  admissible  as  a  witness 
in  a  cause,  civil  or  criminal,  in  which  the  other  is  a  party.*  This 
exclusion  is  founded  partly  on  the  identity  of  their  legal  rights 
and  interests,  and  partly  on  principles  of  public  policy,  wliich  lie 
at  the  basis  of  civil  society.  For  it  is  essential  to  the  happiness  of 
social  life  that  the  confidence  subsisting  between  husband  and  wife 
should  be  sacredly  protected  and  cherished  in  its  most  unlimited 
extent ;  and  to  break  down  or  impair  the  great  principles  which 
protect  the  sanctities  of  that  relation  would  be  to  destroy  the  best 
solace  of  human  existence.^  (a) 

243 ;  Wells  v.  Lane,  8  Johna.  462 ;  Gilpin  «.  Vincent,  9  Johns.  219 ;  Nayaon  «. 
Thatcher,  7  Mass.  398 ;  Cornwell  «.  Isham,  1  Day,  85 ;  Richardson  v.  Freeman,  6 
Greenl.  57  ;  Weller  v.  Foundling  Hospital,  Peake's  Cas.  153. 

^  Rex  «.  Inhabitants  of  Netherthong,  2  M.  &  S.  887  ;  Willoock  on  Monicipal  Corp. 
809  ;  Wiggin  v.  Lowell,  8  Met.  801. 

'  Rex  V,  St.  Maiy  Magdalen,  Bemiondsey,  8  East,  7. 

'  An  exception  or  qua&fication  of  this  rule  is  admitted,  in  cases  where  the  hnsband's 
account'hooks  have  Men  kent  by  the  wife,  and  are  offered  in  evidence  in  an  action 
brought  by  him  for  goods  sold,  &c.  Here  the  wife  is  held  a  competent  witness,  to  tes- 
tify that  she  made  the  entries  b^  his  direction  and  in  his  presence  ;  after  wliich  his 
own  suppletory  oath  may  be  received,  as  to  the  times  when  the  chai^ges  were  made,  and 
that  they  are  just  and  true.  Littlefield  v.  Rice,  10  Met.  287.  And  see  Stanton  v. 
Willson,  3  Day,  87 ;  Smith  v.  Sanford,  12  Pick.  139.  In  the  principal  case,  the  cor- 
rectness of  the  contrary  decision  in  Carr  «.  Cornell,  4  Vt.  116,  was  denied.  In  Iowa. 
husband  and  wife  are  competent  witnesses  for,  but  not  against,  each  other,  in  criminal 
prosecutions.    Code  of  1851,  art  2391. 

*■  Stein  9.  Bowman,  13  Peters,  223,  per  McLean,  J.  ;  tupra,  §  254 ;  Co.  Lit  6  5; 
Davis  V.  Dinwoody,  4  T.  R.  678  ;  Bsrker  v.  Dixie,  Cas.  temp.  Hardw.  264  ;  Bentley  v. 
Cooke,  3  Dong.  422,  per  Ld.  Mansfield.  The  rule  is  the  same  in  equity.  Vowl^  v. 
Young,  13  Yes.  144.  So  is  the  law  of  Scotland.  Alison's  Practice,  p.  461.  See  also 
2  Kent  Comm.  179,  180 ;  Commonwealth  «.  Marsh,  10  Pick.  57 ;  Kobin  v.  King,  2 
Leigh,  142,  144  ;  Snyder  v.  Snyder,  6  Binn.  488  ;  Corse  «.  Patterson,  6  Har.  &  Johns. 
153  ;  Barbat  v.  Allen,  7  Exchr.  609. 

(a)  The  various  statutes  on  this  subject  is  given  in  Massachusetts,  where  a  hns- 
have  rendered  the  rtdes  widely  different  in  band  or  wife  is  competent  and  compellable 
different  States.    Perhaps  the  widest  scope    to  be  a  witness,  except  that  neither  shall 
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§  885.  Bztent  of  the  rale.  The  principle  of  this  rule  requires 
its  application  to  all  cases  in  which  tJ^  interests  of  the  other  party 
are  involved.  And,  therefore,  the  wife  is  not  a  competent  witness 
against  any  co-defendant  tried  with  her  husband,  if  the  testimony 
concern  the  husband,  though  it  be  not  directly  given  against  him.^ 
Nor  is  she  a  witness  for  a  co-defendant,  if  her  testimony,  as  in  the 
case  of  a  conspiracy,'  would  tend  directly  to  her  husband's  acquit- 
tal ;  nor  where,  as  in  the  case  of  an  assault,^  the  interests  of  all  the 
defendants  are  inseparable ;  nor  in  any  suit  in  which  the  rights  of 
her  husband,  though  not  a  party,  would  be  concluded  by  any  ver- 
dict therein ;  nor  may  she,  in  a  suit  between  others,  testify  to  any 
matter  for  which,  if  true,  her  husband  may  be  indicted.^  Yet 
where  the  grounds  of  defence  are  several  and  distinct,  and  in  no 
manner  dependent  on  each  other,  no  reason  is  perceived  why  the 
wife  of  one  defendant  should  not  be  admitted  as  a  witness  for 
another.* 

^  Hale,  p.  C.  801 ;  Dalt  Just.  c.  Ill  ;  Rez  v.  Hood,  1  Mood.  Cr.  Cas.  281 ;  Rex. 
9.  Smith,  Id.  289. 

*  Hex  V,  Locker,  6  Esp.  107,  per  Ld.  Ellenborongh,  who  said  it  wan  a  clear  rale  of 
the  law  of  England.  State  v.  Burlingham,  8  Shepl.  104.  But  where  several  are 
jointly  indicted  for  an  offence,  which  might  have  been  committed  either  by  one  or 
more,  and  they  are  tried  separately,  it  has  oeen  held  that  the  wife  of  one  is  a  compe- 
tent witness  for  the  others.  Commonwealth  v.  Manson,  2  Ashm.  81 ;  State  v.  Wor- 
thing, 1  Redington,  62 ;  infira,  §  868,  n.  But  see  PuUen  v.  People,  1  Dong. 
(Mich.)  48. 

*  Rez  V.  Frederick,  2  Stra.  1095. 

*  Den  d.  Stewart  v.  Johnson,  8  Harrison,  88. 

»  Phil,  k  Am.  on  Evid.  160,  n.  (2) ;  1  Phil.  Evid.  75,  n.  (1).  But  where  the  wife 
of  one  prisoner  was  called  to  prove  an  ahbi  in  favor  of  another  jointly  indicted,  she 
was  held  incomnetent,  on  the  ground  that  her  evidence  went  to  weaken  that  of  the 
witness  against  her  husband,  by  showing  that  that  witness  was  mistaken  in  a  material 
fact.  Rex  v.  Smith,  1  Mood.  Cr.  Cas.  289.  If  the  conviction  of  a  prisoner,  cigaifut 
whom  she  is  called,  will  strengthen  the  hope  of  pardon  for  her  husband,  who  is  already 
convicted,  this  goes  only  to  her  credibility.  Rex  v.  Rudd,  1  Leach,  115, 181.  Where 
one  of  two  persons,  separately  indicted  for  the  same  larceny,  has  been  convicted,  his 
wife  is  a  competent  witness  against  the  other.    Reg.  v.  Williams,  8  C.  &  P.  284. 

be  compelled  to  be  a  witness  at  the  trial  in  cases  of  adultery.     For  some  citations 

of  any  criminal  proceeding  against  the  of  cases  on  points  relating  to  this  question, 

other.    Pub.  Stat.  c.  169,  §  18.    This  re-  see  Schouler,  Husband  and  Wife,  §  85, 

striction,  at  least,  is  preserved  in  other  notes.    In  some  of  the  United  States,  pe- 

States.    Wilke  v.  People,  58  N.  Y.  525  ;  cuniary  interests  of  the  husband  or  wife 

Steen  v.  State,  20  Ohio  St.  388  ;  Overton  will  prevent  the  other  from  testifying. 

V.  State,  48  Tex.  616.    The  ordinary  rule.  See  the  schedule  of  statutes,  supra. 
however,  also  excludes  husband  or  wife         In  proceedings  for  divorce,  a  late  English 

from  being  a  witness  for  or  against  the  statute  allows  parties  to  be  witnesses,  but 

other,  in  criminal  proceedings  or  in  ac-  neither   can  be  compelled  to  tcstilV  to 

tions  which  are  based  upon  the  adultery  adultery,  or  otherwise  to  criminate  him- 

of  either.    This  coincides  with  the  Eng-  self.    82  &  88  Vict.  c.  68,  §  8.     For  some 

lish  statute  on  this  subject  (16  &  17  Vict,  conunents  on  the  present  statutes  of  the 

c  88),  which  renders  husbands  and  wives  United  States  as  to  evidence  in  divorce 

competent  and  compellable  witnesses  for  cases,  see  Bishop,  Marr.  and  Div.  (6th 

each  other,  except  in  criminal  cases  and  ed.)  voL  ii.  i  288. 

TOii.  I.  28 


I 


I 


484  LAW  OF  EVIDENCE.  [PABT  m. 

§  836.  Immaterial  when  the  relation  began.  It  makes  no  differ- 
ence at  what  time  the  relation  of  husband  and  wife  commenced; 
the  principle  of  exclusion  being  applied  in  its  full  extent  wherever 
the  interests  of  either  of  them  are  directly  concerned.  Thus, 
where  the  defendant  married  one  of  the  plaintiffs  witnesses,  after 
she  was  actually  summoned  to  testify  in  the  suit,  she  wa«  held 
incompetent  to  give  evidence.^  Nor  is  there  any  difference  in 
principle  between  the  admissibility  of  the  husband  and  that  of  the 
wife,  where  the  other  is  a  party .^  And  when,  in  any  case,  they 
are  admissible  against  each  other,  they  are  also  admissible  for 
each  other.* 

§  387.  Or  terminated.  Neither  is  it  material  that  this  relation 
no  longer  exists.  The  great  object  of  the  rule  is  to  secure  domestic 
happiness  by  placing  the  protecting  seal  of  the  law  upon  all 
confidential  communications  between  husband  and  wife;  and 
whatever  has  come  to  the  knowledge  of  either  by  means  of  the 
hallowed  confidence  which  that  relation  inspires,  cannot  be  after- 
wards divulged  in  testimony,  even  though  the  otber  party  be  no 
longer  living.*  (a)  And  even  where  a  wife,  who  had  been  divorced 
by  act  of  Parliament,  and  had  married  another  person,  was  offered 
as  a  witness  by  the  plaintiff,  to  prove  a  contract  against  her  former 
husband.  Lord  Alvanley  held  her  clearly  incompetent;  adding, 
with  his  characteristic  energy,  "  it  never  shall  be  endured  that  the 
confidence,  which  the  law  has  created  while  the  parties  remained 
in  the  most  intimate  of  all  relations,  shall  be  broken  whenever,  by 
the  misconduct  of  one  party,  the  relation  has  been  dissolved."  * 

^  Pedley  v,  Wellesley,  8  C.  &  P.  558.  This  case  fonns  an  exception  to  the  general 
role,  that  neither  a  witness  nor  a  party  can,  hy  his  own  act,  deprive  the  other  party  of 
a  right  to  the  testimony  of  the  witness.    See  nipra^  §  1^7  ;  infra,  §  418. 

^  Rez  V.  Serjeant,  1  Ry.  &  M.  852.  In  this  case,  the  husband  was,  on  this  ground, 
held  incompetent  as  a  witness  against  the  wife,  npon  an  indictment  against  her  and 
others  for  conspiracy,  in  procuring  him  to  many  her. 

>  Rex  V,  Seneant,  1  Ry.  &  M.  852.  ^  Stein  v.  Bowman,  18  Peters,  209. 

^  Monroe  v.  Twistleton,  Peake's  Evid.  App.  Ixxxvii.  [xci.],  expounded  and  confirmed 
in  Aveson  v.  Lord  Kinnaird,  6  East,  192,  198;  per  Ld.  Ellenborougb,  and  in  Doker  v. 
Hasler,  Ry.  &  M.  198,  per  Best,  C.  J.  ;  Stein  v.  Bowman,  18  Peters,  228.  In  the  case 
of  Beveridge  v,  Minter,  1  C.  &  P.  864,  in  which  the  widow  of  a  deceased  promisor  was 
admitted  by  Abbott,  G.  J.,  as  a  witness  for  the  plaintiff  to  prove  the  promise,  in  an 
action  against  her  husband's  executors,  the  principle  of  the  rule  does  not  seem  to  have 
received  any  consideration  ;  and  the  point  was  not  saved,  the  verdict  being  for  the  de- 
fendants. See  also  Terry  i^.  Belcher,  1  Bailev,  568,  that  the  rule  excludes  the  testi- 
mony of  a  husband  or  wife  separated  from  each  other,  under  articles.  See  further^  ^Hpra^ 
S  254 ;  state  v.  Jolly,  8  Dev.  &  Bat  110 ;  Barnes  v.  Camack,  1  Barb.  392. 

(a)  Patton  v.  Wilson,  2  Lea  (Tenn.),  An.  1317,  it  was  held  that  a  husband  is 
101  ;  Low's  Estate,  Myrick's  Prob.  (CaL )  a  competent  witness,  after  his  wife's  deatli, 
148.    In  the  Succession  of  Ames,  88  La.     conoeming  a  claim  against  her  estate.  . 
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§  838.  Exception.  This  rule,  in  its  spirit  and  extent,  is  analo- 
gous to  that  which  excludes  confidential  communications  made  by 
a  client  to  his  attorney,  and  which  has  been  already  considered.^ 
Accordingly,  the  wife,  after  the  death  of  the  husband,  has  been 
held  competent  to  prove  facts  coming  to  her  knowledge  from  other 
9ourceij  and  not  by  means  of  her  situation  as  a  wife,  notwithstand- 
ing they  related  to  the  transactions  of  her  husband.' 

§  889.  Marriage  mutt  be  lawful  This  rule  of  protection  is  ex- 
tended only  to  lawful  marriages,  or  at  least  to  such  as  are  innocent 
in  the  eye  of  the  law.  If  the  cohabitation  is  clearly  of  an  immoral 
character,  as,  for  example,  in  the  case  of  a  kept  mistress,  the 
parties  are  competent  witnesses  for  and  against  each  other.^  On 
the  other  hand,  upon  a  trial  for  polygamy,  the  first  marriage  being 
proved  and  not  controverted,  the  woman,  with  whom  the  second 
marriage  was  had,  is  a  competent  witness ;  for  the  second  mar- 
riage is  void.*  But  if  the  proof  of  the  first  marriage  were  doubt- 
ful, and  the  fact  were  controverted,  it  is  conceived  that  she  would 
not  be  admitted.^  It  seems,  however,  that  a  reputed  or  supposed 
wife  may  be  examined  on  the  voir  dire,  to  facts  showing  the  inva- 
lidity of  the  marriage.^  Whether  a  woman  is  admissible  in  favor 
of  a  man  with  whom  she  has  cohabited  for  a  long  time  as  his  wife, 
whom  he  has  constantly  represented  and  acknowledged  as  such, 
and  by  whom  he  has  had  children,  has  been  declared  to  be  at  least 
doubtful.^  Lord  Kenyon  rejected  such  a  witness,  when  ofifered  by 
the  prisoner,  in  a  capital  case  tried  before  him ;  ^  and  in  a  later 
case,  in  which  his  decisions  were  mentioned  as  entitled  to  be  held 
in  respect  and  reverence,  an  arbitrator  rejected  a  witneas  similarly 
situated ;  and  the  court,  abstaining  from  any  opinion  as  to  her 

1  Supra,  §§  240,  243,  244,  838. 

«  Coffin  V.  Jones,  13  Pick.  445  ;  Williams  v,  Baldwin,  7  Vt  506  ;  Cornell  v.  Van- 
artsdalen,  4  Banr,  364 ;  Wells  v.  Tucker,  3  Binn.  866.  And  see  Saunders  v.  Hendrix, 
5  Ala.  224 ;  McGuire  v,  Maloney,  1  B.Monr.  224. 

•  Batthews  v.  Galindo,  4  Bing.  610.  *  Bull.  N.  P.  287. 

*  If  the  fact  of  the  second  marriage  is  in  controTersy,  the  same  principle,  it  soems, 
will  exclude  the  second  wife  also.  See  2  Stark.  Evid.  400  ;  Grigg*8  Case,  T.  Baym.  1. 
But  it  seems,  that  the  wife,  though  inadmissible  as  a  witness,  may  be  produced  in 
court  for  the  purpose  of  being  identified,  although  the  proof  thus  furnished  may  affix  a 
criminal  chai-ge  upon  the  husband ;  as,  for  example,  to  show  that  she  was  the  person 
to  whom  he  was  first  married ;  or,  who  passed  a  note,  which  he  is  chaiged  with  having 
stolen.     Alison's  Pr.  p.  463. 

•  Peat's  Case,  2  Lew.  Cr.  Cas.  288 ;  Wakefield's  Case,  Id.  279. 

^  1  Price,  88,  89,  per  Thompson,  C.  B.  If  a  woman  sue  as  a /eme  wle,  her  husband 
is  not  admissible  as  a  witness  for  the  defendant,  to  prove  her  a  feme  covert,  thereby  to 
nonsuit  her.  Bentley  v.  Cooke,  Tr.  24  Geo.  III.,  B.  R.,  cited  2  T.  R.  266,  269  ;  s.  c. 
3  Doug.  422. 

*  Anon.,  cited  by  Richards,  B.,  in  1  Price,  88. 
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competency^  confirmed  the  award,  on  the  ground  that  the  law  and 
fact  had  both  been  submitted  to  the  arbitrator.^  It  would  doubt- 
less be  incompetent  for  another  person  to  offer  the  testimony  of  an 
acknowledged  wife,  on  the  ground  that  the  parties  were  never 
legally  married,  if  that  relation  were  always  recognized  and  be- 
lieved to  be  lawful  by  the  parties.  But  where  the  parties  had 
lived  together  as  man  and  wife,  believing  themselves  lawfully 
married,  but  had  separated  on  discovering  that  a  prior  husband, 
supposed  to  be  dead,  was  still  living,  the  woman  was  held  a  com- 
petent witness  i^ainst  the  second  husband,  even  as  to  facts  com- 
municated to  her  by  him  during  their  cohabitation.^ 

§  340.  "Whether,  upon  oonsent  of  husband,  wife  may  testify. 
Whether  the  rule  may  be  relaxed,  so  as  to  admit  the  wife  to 
testify  against  the  husband,  by  his  eonient,  the  authorities  are 
not  agreed.  Lord  Hardwicke  was  of  opinion  that  she  was  not 
admissible,  even  with  the  husband's  consent;'  and  this  opinion 
has  been  followed  in  this  country ;  ^  apparently  upon  the  ground, 
that  the  interest  of  the  husband  in  preserving  the  confidence 
reposed  in  her  is  not  the  sole  foundation  of  the  rule,  the  public 
having  also  an  interest  in  the  preservation  of  domestic  peace,  which 
might  be  disturbed  by  her  testimony,  notwithstanding  his  consent. 
The  very  great  temptation  to  perjury,  in  such  case,  is  not  to  be 
overlooked.^  But  Lord  Chief  Justice  Best,  in  a  case  before  him,® 
said  he  would  receive  the  evidence  of  the  wife,  if  her  husband  con- 
sented ;  apparently  regarding  only  the  interest  of  the  husband  as 
the  ground  of  her  exclusion,  as  he  cited  a  case,  where  Lord  Mans- 
field had  once  permitted  a  plaintiff  to  be  examined  with  his  own 
consent. 

§  341.  Where  not  parties  to  reoord,  but  directly  interested.  Where 
the  husband  or  wife  is  not  a  party  to  the  record,  but  yet  has  an 

1  Campbell  v,  Twemlow,  1  Price,  81,  88,  90,  91.  Richards,  B.,  observed,  that  he 
should  certainly  have  done  as  the  arbitrator  did.  To  admit  the  witness  in  such  a  caae 
would  both  encourage  immorality,  and  enable  the  parties  at  their  pleasure  to  perpe- 
trate fraud,  by  admitting  or  denying  the  marriage,  as  may  suit  their  couTemenoe. 
Hence,  cohabitation  and  acknowledgment,  as  husband  and  wife,  are  held  conclusiTe 
against  the  parties,  in  aU  cases,  except  where  the  fact  or  the  incidents  of  marriage,  such 
as  legitimacy  and  inheritance,  are  directly  in  controyersy.  See  also  DItoU  v.  Lead- 
better  4  Pick.  220. 

'  Wells  1^.  Fletcher,  6  C.  &  P.  12 ;  Wells  v.  Fisher,  1  M.  &  Rob.  99,  and  n. 

s  Barker  v,  Dixie,  Cas.  temp.  Hardw.  264  ;  Sedgwick  v.  Watkins,  1  Ves.  Jnn.  49 ; 
Grigg's  Case,  T.  Raym.  1. 

HUndall's  Case,  6  City  HaU  Rec  141,  163,  154.  See  also  Colbem's  Caae,  1 
Wheeler's  Crim.  Cas.  479. 

»  Davis  V.  Dinwoody,  4  T.  R.  679,  per  Ld.  Eenyon. 

•  Pedley  v.  Wellesley,  8  C.  &  P.  568. 
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interest  direcUy  involved  in  the  suit,  and  is  therefore  incompetent 
to  testify,  the  other  also  is  incompetent,  (a)  Thus,  the  wife  of  a 
bankrupt  cannot  be  called  to  prove  the  fact  of  his  bankruptcy.^ 
And  the  husband  cannot  be  a  witness  for  or  against  his  wife,  in  a 
question  touching  her  separate  estate,  even  though  there  are  other 
parties  in  respect  of  whom  he  would  be  competent.^  So,  also, 
where  the  one  party,  though  a  competent  witness  in  the  cause,  is 
not  bound  to  answer  a  particular  question,  because  the  answer 
would  directly  and  certainly  expose  him  or  her  to  a  criminal 
prosecution  and  conviction,  the  other,  it  seems,  is  not  obliged  to 
answer  the  same  question.'  The  declarations  of  husband^  and 
wife  are  subject  to  the  same  rules  of  exclusion  which  govern  their 
testimony  as  witnesses.^ 

§  842.  May  testify  in  collateral  prooeedinga.  But  though  the 
husband  and  wife  are  not  admissible  as  witnesses  against  each 
other,  where  either  is  directly  interested  in  the  event  of  the  pro- 

1  Sx  parte  Jamea,  1  P.  Wms.  610,  611.  Bnt  she  is  made  competent  by  statute,  to 
make  discovery  of  his  estate.     6  Geo.  I V.  c  16,  §  87. 

'  1  Burr.  424,  per  Ld.  Mansfield ;  Davis  v.  Dinwoody,  4  T.  R.  678  ;  Snyder  v. 
Snyder,  6  Binn.  488  ;  Lan^ley  v.  Fisher,  5  Bear.  443.  Bat  where  the  interest  is  con- 
tingent and  uncertain,  he  is  admissible.  Richardson  v.  Learned,  10  Pick.  261.  See 
further,  Hatfield  v.  Thorp,  5  B.  &  Aid.  689  ;  Cornish  v.  Pugh,  8  D.  &  R.  65  ;  12  Vin. 
Abr.  Evidence,  B.  If  an  attestius  witness  to  a  will  afterwards  marries  a  female  lega- 
tee, the  legacy  not  being  given  to  her  separate  use,  he  is  inadmissible  to  prove  the  wul. 
Mackenzie  v,  Yeo,  2  Curt.  609.  The  wife  of  an  executor  is  also  incompetent.  Young 
V.  Richards,  Id.  871.  But  where  the  statute  declares  the  legacy  void  which  is  given 
to  an  attesting  witness  of  a  will,  it  has  been  held,  that,  if  the  husband  is  a  legatee  and 
the  wife  is  a  witness,  the  legacy  is  void,  and  the  wife  is  admissible.  Winslow  v,  Kim- 
ball, 12  Shepl.  498. 

*  See  PhiL  k  Am.  on  Evid.  168  ;  Den  v.  Johnson,  8  Harr.  87. 

*  Alban  v,  Pritchett,  6  T.  R.  680 ;  Denn  v.  White,  7  T.  R.  112 ;  Kelly  v.  Small, 
2  Esp.  716  ;  Bull.  N.  P.  28  ;  Winsmore  v.  Greenbank,  Willes,  577.  Whether  where 
the  husband  and  wife  are  jointly  indicted  for  a  joint  offence,  or  are  otherwise  joint  par- 
ties, their  declarations  are  mutually  receivable  against  each  other,  is  still  questioned  ; 
the  general  rule,  as  to  persons  jointly  concerned,  being  in  favor  of  their  admissibility, 
and  the  policy  of  the  law  of  husband  and  wife  being  against  it.  See  Commonwealth 
V,  Bobbins,  8  Pick.  63 ;  Commonwealth  v.  Briggs,  5  rick.  429  ;  Evans  v.  Smith,  5 
Monroe,  863,  864  ;  Turner  v.  Coe,  5  Conn.  93.  The  declarations  of  the  wife,  however, 
are  admissible  for  or  against  the  husband,  wherever  they  constitute  part  of  the  rea 
gestm  which  are  material  to  be  proved  ;  as,  where  he  obtained  insurance  on  her  life  as 
a  person  in  health,  she  being  in  fact  diseased,  Aveson  v.  Lord  Kinuaird,  6  East,  188  ; 
or,  in  an  action  by  him  against  another  for  beating  her,  Thompson  v.  Freeman,  Skin. 
402  ;  or,  for  enticmg  her  away,  Gilchrist  ».  Bale,  8  Watts,  855 ;  or,  in  an  action  against 
him  for  her  board,  he  having  turned  her  out  of  doors,  Walton  v.  Green,  1  C.  &  P.  621. 
So,  where  she  acted  as  his  agent,  supra^  §  334,  n. ;  Thomas  v.  Hargrave,  Wright,  595. 
But  her  declarations  made  after  marriage,  in  respect  to  a  debt  previously  due  by  her, 
are  not  admissible  for  the  creditor,  in  an  action  against  the  husoand  and  wife,  for  the 
recovery  of  that  debt.    Brown  v.  Laselle,  6  Blackf.  147. 

(a)  Labaree  v.  Wood,  54  Yt  462.  So,  transaction,  or  the  action  is  against  an 
if  the  husband  is  incom{)etent  as  a  witness  executor,  the  wife  is  also  incompetent, 
because  he  is  the  surviving  party  to  some    Bmy  v.  Stevens,  69  Me.  290. 
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ceeding,  whether  civil  or  criminal ;  jet,  in  eoUateral  proceeding%y 
not  immediately  affecting  their  mutual  interests,  their  evidence 
is  receivable,  notwithstanding  it  may  tend  to  criminate^  or  may 
contradict  the  other,  or  may  subject  the  other  to  a  legal  de- 
mand.^ (a)  Thus,  where,  in  a  question  upon  a  female  pauper's 
settlement,  a  man  testified  that  he  was  married  to  the  pauper  upon 
a  certain  day,  and  another  woman,  being  called  to  prove  her  own 
marriage  with  the  same  man  on  a  previous  day,  was  objected  to  as 
incompetent,  she  was  held  clearly  admissible  for  that  purpose ; 
for  though,  if  the  testimony  of  both  was  true,  the  husband  was 
chargeable  with  the  crime  of  bigamy,  yet  neither  the  evidence,  nor 
the  record  in  the  present  case,  could  be  received  in  evidence 
against  him  upon  that  charge,  it  being  re9  inter  alios  acta^  and 
neither  the  husband  nor  the  wife  having  any  interest  in  the  deci- 
sion.^ So,  where  the  action  was  by  the  indorsee  of  a  bill  of  ex- 
change against  the  acceptor,  and  the  defence  was,  that  it  had  been 
fraudulently  altered  by  the  drawer,  after  the  acceptance ;  the  wife  of 
the  drawer  was  held  a  competent  witness  to  prove  the  alteration.' 
§  843.  Bxcaptions  to  the  rule  of  exoluoion.  To  this  general 
rule,  excluding  the  husband  and  wife  as  witnesses,  there  are  some 
exceptions;  which  are  allowed  from  the  necessity  of  the  case, 
partly  for  the  protection  of  the  wife  in  her  life  and  liberty,  and 

1  Fitch  V.  HUl,  11  Mass.  286  ;  Baring  v,  Reeder,  1  Hen.  &  Mun.  154,  16S,  per 
Roane,  J.  In  Griffin  v.  Brown,  2  Pick.  308,  speakine  of  the  cases  cited  to  this  point, 
Parker,  C.  J.,  said  :  "  They  estahluth  this  principle,  toat  the  wife  may  he  a  witness  to 
excuse  a  party  sued  for  a  supposed  liability,  although  the  effect  of  her  testimony  b  to 
charge  her  husband  ttpon  the  same  debt,  in  an  action  afterwards  to  be  brought  against 
him.  And  the  reason  is,  that  the  verdict  in  the  action,  in  which  she  testifies,  cannot 
be  used  in  the  action  against  her  husband ;  so  that,  although  her  testimony  goes  to 
show  that  he  is  chaigeable,  yet  he  cannot  be  prejudiced  by  it.  And  it  may  be  observed, 
that,  in  these  very  cases,  the  husband  himself  would  be  a  competent  witness,  if  he  were 
willing  to  testify,  for  his  evidence  would  be  a  confession  against  himself."  Williams 
V.  Johnson,  1  Stra.  604 ;  Vowles  v.  Young.  18  Ves.  144 ;  2  Stark.  Evid.  401.  See 
also  Mr.  Hargrave's  note  [29]  to  Co.  Lit.  6  o. 

»  Rex  V,  Bathwick,  2  B.  &  Ad.  639,  647  ;  8.  p.  Rex  v.  All  Saints,  6  M.  &  S.  194. 
In  this  case,  the  previous  decision  in  Rex  v.  Oliviger,  2  T.  R.  263,  to  the  effect  that  a 
wife  was  in  every  case  incompetent  to  give  evidence,  even  tending  to  criminate  her  hus- 
band, was  considered  and  restricted  ;  Lord  Ellenborough  remarking,  that  the  rule  was 
there  laid  down  "somewhat  too  largely."  in  Rex  v.  Bathwick,  it  was  held  to  be 
*'  undoubtedly  true  in  the  case  of  a  direct  chai^  and  proceeding  against  him  for  any 
offence,'*  but  was  denied  in  its  application  to  collateral  matters.  But  on  the  trial  of  a 
man  for  the  crime  of  adultery,  the  husband  of  the  woman  with  whom  the  crime  was 
alleged  to  have  been  committed  has  been  held  not  to  be  admissible  as  a  witness  for  the 

grosecution,  as  his  testimony  would  go  directiy  to  charge  the  crime  upon  his  wife. 
Ute  V.  Welch,  13  Shepl.  80. 
'  Henman  v.  Dickinson,  5  Bing.  188. 

(a)  See  Com.  v.  Reid,  1  Leg.  Gaz.  Rep.  182,  for  a  Tery  full  diBcmsdon  of  the  cues 
on  this  point. 
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partly  for  the  sake  of  public  justice.  But  the  necessity  which  calls 
for  this  exception  for  the  wife's  security  is  described  to  mean, 
^'  not  a  general  necessity,  as  where  no  other  witness  can  be  had, 
but  a  particular  necessity,  as  where,  for  instance,  the  wife  would 
otherwise  be  exposed,  without  remedy,  to  personal  injury."^ 
Thus,  a  woman  is  a  competent  witness  against  a  man  indicted 
for  forcible  abduction  and  marriage,  if  the  force  were  continuing 
upon  her  until  the  marriage ;  of  which  fact  she  is  also  a  compe- 
tent witness ;  and  this,  by  the  weight  of  the  authorities,  notwith- 
standing her  subsequent  assent  and  voluntary  cohabitation ;  for 
otherwise,  the  offender  would  take  advantage  of  his  wrong.^  So, 
she  is  a  competent  witness  against  him  on  an  indictment  for  a 
rape,  committed  on  her  own  person ;  ^  or,  for  an  assault  and  bat- 
tery upon  her;*  or,  for  maliciously  shooting  her.^  She  may  also 
exhibit  articles  of  the  peace  against  him ;  in  which  case  her  affi- 
davit shall  not  be  allowed  to  be  controlled  and  overthrown  by  his 
own.^  Indeed,  Mr.  East  considered  it  to  be  settled,  that  ^'  in  all 
cases  of  personal  injuries  committed  by  the  husband  or  wife 
against  each  other,  the  injured  party  is  an  admissible  witness 
against  the  other."  ^  But  Mr.  Justice  Holroyd  thought  that  the 
wife  could  only  be  admitted  to  prove  facts,  which  could  not  be 
proved  by  any  other  witness.®  (a) 

^  Bentley  v,  Cooke,  8  Doug.  422,  per  Ld.  Mansfield.  In  Sedgwick  v,  Watkins,  1 
Yes.  49,  Lord  Thurlow  spoke  of  this  necessity  as  extending  only  to  security  of  the 
peace,  and  not  to  an  indictment. 

s  1  £at{t*s  P.  C.  454;  Brown's  Case,  1  Yentr.  248  ;  1  Russ.  on  Crimes,  572  ;  Wake- 
field's Case,  2  Lewin,  Cr.  Cas.  1,  20,  279.  See  also  Reg.  i^.  Yore,  1  Jebb  &  Symes,  568, 
572  ;  Perry's  Case,  cited  in  McNally's  Evid.  181 ;  Rex  v,  Serjeant,  Ry.  &  M.  852 ; 

1  Hawk.  P.  C.  c  41,  §  18  ;  2  Ross,  on  Crimes,  605,  606.  This  case  may  be  considered 
anomalous  ;  for  she  can  hardly  be  said  to  be  his  wife,  the  marriage  contract  having 
been  obtained  by  force.  1  Bl.  Comm.  448  ;  McNally's  Evid.  179,  180  ;  8  Chitty's 
Crim.  Law,  817,  u.  ly)  ;  Roscoe's  Crim.  Erid.  115. 

«  Lord  Audley's  Case,  8  Howell's  St.  Tr.  402,  418  ;  Hutton,  115,  116  ;  Bull.  N.  P. 
287. 

*  Lady  Lawley's  Case,  Bull.  N.  P.  287  ;  Rex  v,  Azire,  1  Stra.  688  ;  Soule's  Case,  5 
Oreenl.  407  ;  State  v,  Davis,  8  Brevard,  8. 

*  Whitehouse's  Case,  cited  2  Russ.  on  Crimes,  606. 

<  Rex  V,  Doherty,  18  East,  171 ;  Lord  Vane's  Case,  Id.  u.  a;  2  Stra.  1202  ;  Rex 
V.  Earl  Ferrers,  1  Burr.  685.  Her  affidavit  is  also  admissible,  on  an  application  for 
an  information  against  him  for  an  attempt  to  take  her  by  force,  contrary  to  articles  of 
separation,  Lady  Lawley's  Case,  BuU.  N.  P.  287  ;  or,  in  a  habeas  corpus  sued  out  by 
him  for  the  same  object.  Rex  v.  Mead,  1  Burr.  542. 

7  1  East's  P.  C.  455.  In  Wakefield's  Case,  2  Lewin,  Cr.  Cas.  287,  HuHock,  B., 
expressed  himself  to  the  same  effect,  speaking  of  the  admissibility  of  tbe  wife  only. 

2  Hawk.  P.  C.  c  46,  §  77  ;  People  ex  rel,  Ordronaux  v,  Chegaray,  18  Wend.  642. 

'  In  Rex  V.  Jagger,  cited  2  Russ.  on  Crimes,  606. 

(a)  The  wife  is  not  a  competent  witness    wrong  her  in  a  judicial  proceeding.    Peo- 
against  the  husband,   in  an  indictment    pie  v.  Carpenter,  9  Barb.  (N.  Y.)  580. 
against  him  for  subornation  of  peijury  to 
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.§  844.  Baoret  faots.  The  wife  has  also,  on  the  same  ground  of 
necessity,  been  sometimes  admitted  as  a  witness  to  testify  to  seeret 
fcteUy  which  no  one  but  herself  could  know.  Thus,  upon  an  ap- 
peal against  an  order  of  filiation,  in  the  case  of  a  married  woman, 
she  was  held  a  competent  witness  to  prove  her  criminal  connec- 
tion with  the  defendant,  though  her  husband  was  interested  in 
the  event ;  ^  but  for  reasons  of  public  decency  and  morality,  she 
cannot  be  allowed  to  say,  after  marriage,  that  she  had  no  con- 
nection with  her  husband,  and  that  therefore  her  ofiFspring  is 
spurious.^ 

§  345.  Bis^  trMson.  In  cases  of  high  treason,  the  question 
whether  the  wife  is  admissible  as  a  witness  against  her  husband 
has  been  much  discussed,  and  opinions  of  great  weight  have  been 
given  on  both  sides.  The  affirmative  of  the  question  is  main- 
tained,^ on  the  ground  of  the  extreme  necessity  of  the  case,  and 
the  nature  of  the  offence,  tending  as  it  does  to  the  destruction 
of  many  lives,  the  supervision  of  government,  and  the  sacrifice 
of  social  happiness.  For  the  same  reasons,  also,  it  is  said  that, 
if  the  wife  should  commit  this  crime,  no  plea  of  coverture  shall 
excuse  her;  no  presumption  of  the  husband's  coercion  shall 
extenuate  her  guilt.^  But,  on  the  other  hand,  it  is  argued, 
that,  as  she  is  not  bound  to  discover  her  husband's  treason,^  by 
parity  of  reason  she  is  not  compellable  to  testify  against  him.^ 
The  latter  is  deemed,  by  the  later  text-writers,  to  be  the  better 
opinion.^ 

§  846.  Dying  declaration.  Upon  the  same  principle  on  which 
the  testimony  of  the  husband  or  wife  is  sometimes  admitted,  as 
well  as  for  some  other  reasons  already  stated,^  the  dying  declarer 

1  Rex  V.  Beading,  Cas.  temp.  Haidw.  79,  82  ;  Rex  v,  Lnffe,  8  East,  193  ;  Common- 
wealth V.  Shepherd,  6  Blnn.  288  ;  State  v.  Pettaway,  3  Hawks,  623.  So,  after  divorce 
a  mneulot  the  wife  may  be  a  witness  for  her  late  husband,  in  an  action  brought  by  him 
against  a  third  person,  for  criminal  conversation  with  her  during  the  marriage.  Ratclif 
«.  Wales,  1  Hill  (N.  Y.),  63  ;  Dickermant?.  Graves,  6  Cush.  308.  So,  it  has  been  held, 
that,  on  an  indictment  against  him  for  an  assault  and  battery  upon  her,  she  is  a  com- 
petent witness  for  him  to  disprove  the  cham.     State  v.  Neill,  6  Ala.  685. 

a  Cope  V.  Cope,  1  M.  &  Rob.  269, 274 ;  Goodright  ».  Moss,  Cowp.  694  ;  supra,  §  28. 

*  These  authorities  may  be  said  to  favor  the  affirmative  of  the  question  :  2  Russ.  on 
Crimes,  607  ;  BuU.  N.  P.  286 ;  1  Gilb.  Evid.  by  Lofft,  252 ;  Mary  Grigg's  Case,  T. 
Raym.  1 ;  2  Stark.  Evid.  404. 

*  4  Bl.  ComuL  29.  •  1  Brownl.  47. 

*  1  Hale's  P.  C.  48,  801 ;  2  Hawk.  P.  C.  c.  46,  §  82  ;  2  Bac.  Ab.  578,  tit  Evid. 
A.  1  ;  1  Chitt^s  Crim.  Law,  596  ;  McNally's  Evid.  181. 

T  Roscoe's  Crim.  Evid.  114 ;  Phil.  &  Am.  on  Evid.  161 ;  1  PhiL  Evid.  71.    See  also 
2  Stark.  Evid.  404,  n.  (ft) 
8  Supra,  i  156. 
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tions  of  either  are  admissible,  where  the  other  party  is  charged 
with  the  murder  of  the  declarant.^  (a) 

§  847.  Disqualifyliifi;  interest  The  rule,  excluding  parties  from 
being  witnesses,  applies  to  all  cases  where  the  party  has  any 
interest  at  stake  in  the  suit,  although  it  be  only  a  liability  to 
costs.  Such  is  the  case  of  a  prochein  ami^  a  fftiardian^  an  execti- 
tor  or  administrator;  and  so  also  of  trustees  and  the  officers  of 
corporationsy  whether  public  or  private,  wherever  they  are  liable 
in  the  first  instance  for  the  costs,  though  they  may  have  a  remedy 
for  reimbursement  out  of  the  public  or  trust  funds.' 

§  848.  Parties  may  testify  In  certain  oases.  But  to  the  general 
rule,  in  regard  to  parties,  there  are  some  exceptions  in  which  the 
party^s  own  oath  msLj  be  received  as  competent  testimony.  One 
class  of  these  exceptions,  namely,  that  in  which  the  oath  in  litem 
is  received,  has  long  been  familiar  in  courts  administering  re- 
medial justice,  according  to  the  course  of  the  Roman  law,  though 
in  the  common-law  tribunals  its  use  has  been  less  frequent  and 
more  restricted.  The  oath  in  litem  is  admitted  in  two  classes  of 
cases:  first,  where  it  has  been  already  proved  that  the  party 
against  whom  it  is  o£Pered  has  been  guilty  of  some  fraud  or  other 
tortious  and  unwarrantable  act  of  intermeddling  with  the  com- 
plainant's goods,  and  no  other  evidence  can  be  had  of  the  amount 
of  damages ;  and,  secondly,  where,  on  general  grounds  of  public 
policy,  it  is  deemed  essential  to  the  purposes  of  justice.^    An  ex- 

1  Rez  V,  Woodcock,  2  Leach,  500  ;  McNaUy's  Evid.  174 ;  Stoop's  Case,  Addis. 
881 ;  People  v.  OreeD,  i  Denio,  614. 

'  In  Massacbnsetts,  by  force  of  the  statates  respecting  ooets,  a  jproeheiii  ami  is  not 
liable  to  costs,  GrandaU  v.  Slold,  11  Met  288  ;  and  would  therefore  seem  to  be  a  com- 
petent witness.  And  by  Stat.  1889,  c.  107,  §  2,  an  execator,  administrator,  ffoardian, 
or  trostee,  though  a  party,  if  liable  only  to  costs,  is  made  competent  to  testinr  to  any 
matter  known  to  him,  '*  before  he  assumed  the  trust  of  his  appomtment'*  In  Virginia, 
any  such  trustee  is  admissible  as  a  witness,  generaUy,  provided  some  other  person  shaU 
first  stipulate  in  his  stead  for  the  costs  to  which  he  may  be  liable.  Rev.  Stat.  1840, 
c.  176,  §  18. 

'  Hopkins  v,  Keal,  2  Stra.  1026  ;  James  v.  Hatfield,  1  Stra.  548  ;  1  Gilb.  Evid.  by 
Loflft,  p.  225  ;  Rez  v,  St.  Mary  Magdalen,  Bermondsey,  8  East,  7  ;  Whitmore  v.  Wilks, 
1  Mood,  k  M.  220,  221 ;  Oresley  on  Evid.  242,  243,  244  ;  Bellew  v.  Russel,  1  Bnll  & 
Beat  99  ;  Wolley  v.  Brownhill,  18  Price,  513,  514,  per  Hullock,  B. ;  Barret  v.  Gore, 
8  Atk.  401 ;  Fountain  v.  Coke,  1  Mod.  107  ;  Goodtitle  v.  Welford,  1  Doug.  189.  In 
this  country,  where  the  party  to  the  record  is,  in  almost  every  case,  liable  to  costs  in 
the  first  instance,  in  suits  at  law,  he  can  hardly  ever  be  competent  as  a  witness.  Fox 
V.  Whitney,  16  Mass.  118,  121 ;  Sears  v.  Dillingham,  12  Mass.  860.  See  also  Willis 
on  Trustees,  pp.  227-229  ;  Frear  v.  Evertson,  20  Johns.  142 ;  Bellamy  v.  Cains,  8 
Bich.  854  [«ttvm,  §  829  and  n.]. 

«  Tait  on  fSvid.  280. 

(a)  State  v.  Ryan»  80  La.  An.  Pt  II  1176. 


442  LAW  OF  EVIDENCE.  [PABT  m. 

ample  of  the  former  class  is  given  in  the  case  of  the  bailiffs,  who, 
in  the  service  of  an  execution,  having  discovered  a  sum  of  money 
secretly  hidden  in  a  wall,  took  it  away  and  embezzled  it,  and  did 
great  spoil  to  the  debtor's  goods ;  for  which  they  were  holden  not 
only  to  refund  the  money,  but  to  make  good  such  other  damage 
as  the  plaintiff  would  swear  he  had  sustained.^  So,  where  a  man 
ran  away  with  a  casket  of  jewels,  he  was  ordered  to  answer  in 
equity,  and  the  injured  party's  oath  was  allowed  as  evidence,  in 
odium  spoliatoris.^  The  rule  is  the  same  at  law.  Thus,  where  a 
shipmaster  received  on  board  his  vessel  a  trunk  of  goods,  to  be 
carried  to  another  port,  but  on  the  passage  he  broke  open  the 
trunk  and  rifled  it  of  its  contents ;  in  an  action  by  the  owner  of 
the  goods  against  the  shipmaster,  the  plaintiff,  proving  aliunde 
the  delivery  of  the  trunk  and  its  violation,  was  held  competent 
as  a  witness,  on  the  ground  of  necessity,  to  testify  to  the  particu- 
lar contents  of  the  trunk.^     And,  on  the  same  principle,  the 

^  Childrens  v.  Saxbv,  1  Vem.  207 ;  s.  c.  1  Eq.  Ca.  Ab.  229. 

*  Anon.,  cited  per  the  Lord  Keeper,  in  E.  Ind.  Co.  v.  Evans,  1  Vem.  808.  On  the 
same  principle,  in  a  case  of  gross  fraud,  chauceiy  will  give  costs,  to  be  ascertained  hj 
the  party's  own  oath.     Dyer  v.  Tyiuewell,  2  Vern.  122. 

*  Herman  v.  Drinkwater,  1  Greenl.  27.  See  also  Sneider  v.  Geiss,  1  Yeates,  34  ; 
Anon.,  coram  Montague,  B.,  12  Vin.  Abr.  24,  Witnesses,  I,  pi.  34.  Sed  vid,  Biugbam 
V.  Rogers,  6  Watts  and  Serg.  495.  The  case  of  Herman  v.  Drinkwater  was  cited  and 
tacitly  reaffirmed  by  the  court  in  Gilmore  v.  Bowden,  8  Fairf.  412  ;  the  admissibility  of 
the  party  as  a  witness  being  placed  on  the  ground  of  necessity.  But  it  is  to  be  ob- 
served that,  in  Herman  v.  Drinkwater,  the  defendant  was  guilty  of  gross  fraud,  at 
least,  if  not  of  larceny.  It  was  on  this  ground  of  git>ss  fraud  and  misconduct  that  the 
rule  in  this  case  was  agi-eed  to  in  Snow  v.  Eastern  Hailroad  Co.,  12  Met.  44  ;  the  court 
denying  its  application  in  cases  of  necessity  alone,  and  in  the  absence  of  fraud.  There- 
fore, where  an  action  on  the  case  was  brought  by  a  passenger  against  a  railway  com- 
pany, for  the  loss  of  his  trunk  by  their  negligence,  there  being  no  allegation  or  proof 
of  fraud  or  tortious  act,  the  court  held,  that  Uie  pfaintiff  was  not  admissible  as  a  vit- 
ness,  to  testify  to  the  contents  of  his  trunk.  Ibid.  As  this  decision,  which  has  been 
reported  since  the  last  edition  of  this  work,  is  at  variance  with  that  of  Clark  v.  Spence, 
cited  in  the  next  note,  the  following  observations  of  the  court  should  be  read  by  the 
student  in  this  connection  :  **  The  law  of  evidence  is  not  of  a  fleeting  cliaracter  ;  and 
though  new  cases  are  occurring,  calling  for  its  application,  yet  the  law  itself  rests  on 
the  foundation  of  the  ancient  common  law,  one  of  the  fundamental  rules  of  which  is« 
that  no  person  shall  be  a  witness  in  his  own  case.  This  rule  has  existed  for  ages,  with 
very  little  modification,  and  has  yielded  only  where,  from  the  nature  of  the  case,  other 
evidence  was  not  to  be  obtained,  and  there  would  be  a  failure  of  justice  without  the 
oath  of  the  party.  These  are  exceptions  to  the  rule,  and  form  a  rule  of  themselves. 
In  some  cases,  the  admission  of  the  party's  oath  is  in  aid  of  the  trial ;  and  in  others,  it 
bears  directly  on  the  subject  in  controversy.  Thus  the  oath  of  the  party  is  admitted 
in  respect  to  a  lost  deed,  or  other  paper,  preparatory  to  the  offering  of  secondary  evi- 
dence to  prove  its  contents  ;  and  also  for  the  purpose  of  procuring  a  continuance  of  a 
suit,  in  order  to  obtain  testimony  ;  and  for  other  reasons.  So  the  oath  of  a  party  is 
admitted  to  prove  the  truth  of  entries  in  his  book,  of  goods  delivered  in  small  amounts^ 
or  of  daily  labor  performed,  when  the  parties,  from  their  situati  n,  have  no  evidence 
but  their  accounts,  and  from  the  nature  of  the  traffic  or  service,  cannot  have,  as  a 

general  thing.     So,  in  complaints  under  the  bastardy  act,  where  the  offence  is  secret, 
ut  yet  there  is  full  proof  of  the  fact,  the  oath  of  the  woman  is  admitted  to  charge  the 
individuaL    In  cases,  also,  where  robberies  or  larcenies  have  been  committed^  and 
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bailor,  though  a  plaintiff,  has  been  admitted  a  competent  witness 
to  prove  the  contents  of  a  trunk,  lost  by  the  negligence  of  the 
bailee.^    Such  evidence  is  admitted  not  solely  on  the  ground  of 

where  no  other  evidence  exists  but  that  of  the  party  robbed  or  plundered,  he  has  been 
atlmitted  as  a  witness  to  prove  his  loss  ;  as  it  is  said  the  law  so  abhors  the  act  that  the 
party  injured  shall  have  an  extraordinary  remedy  in  odium  spolicUoris,  Upon  this 
principle,  in  an  action  against  the  hundred,  under  the  statute  of  Winton,  the  person 
robbed  was  admitted  as  a  witness,  to  prove  his  loss  and 'the  amount  of  it.  Bull.  N.  P. 
187  ;  Esp.  on  Penal  Stats.  211 ;  1  Phil.  Ev.  c.  5,  §  2 ;  2  Stark.  Evid.  681 ;  Porter  «. 
Hundred  of  Begland,  Peake's  Add.  Cas.  208.  So  in  equity,  where  a  man  ran  away 
with  a  casket  ofjewels,  the  party  injured  was  admittetl  us  a  witness.  East  India  Co. 
V.  Evans,  1  Vem.  308.  A  cose  has  also  been  decided  in  Maine,  Herman  v.  Drinkwater, 
1  Greeul.  27,  where  the  plamtiff  was  admitted  to  testify.  In  that  case,  a  shipmaster 
received  a  trunk  of  goods  in  Loudon,  belonging  to  the  plniutiiT,  to  be  carried  in  his 
ship  to  New  York,  and  on  board  which  the  plaintiOf  had  engaged  his  passage.  The 
master  sailed,  designedly  leaving  the  plaintiff,  and  proceeded  to  Portland  instead  of 
New  York.  He  there  broke  open  and  plundered  the  trunk.  These  facts  were  found 
alitinde,  and  the  plaintiff  was  allowed  to  testify  as  to  the  contents  of  the  trunk. 
These  cases  proceed  upon  the  criminal  character  of  the  act,  and  ara  limited  in  their 
nature.  The  present  case  does  not  fall  within  the  principle.  Here  was  no  robbery,  no 
tortious  taking  away  by  the  defendants,  no  fraud  committed.  It  is  simply  a  case  of 
negligence  on  the  part  of  carriers.  The  case  is  not  brought  within  any  exception  to 
the  common  rule,  and  is  a  case  of  defective  proof  on  the  part  of  the  plaintiff,  not  aris- 
ing from  necessity,  but  from  want  of  caution.  To  admit  the  plaintitTs  oath,  in  cases 
of  this  nature,  would  lead,  we  think,  to  much  greater  mischiefs,  in  the  temptation  to 
frauds  and  perjuries,  than  can  arise  from  excluding  it.  If  the  party  about  to  travel 
places  valuable  articles  in  his  tnink,  he  should  put  them  under  the  special  charge  of 
the  carrier,  with  a  statement  of  what  they  are,  and  of  their  value,  or  provide  other 
evidence,  beforehand,  of  the  articles  taken  bv  him.  If  he  omits  to  do  this,  he  then 
takes  the  chance  of  loss,  as  to  the  value  of  the  articles,  and  is  guilty,  in  a  degree,  of 
negligence,  —  the  very  thing  with  which  he  attempts  to  charge  the  carrier.  Occa- 
sional evils  only  have  occurred,  from  such  losses,  through  failure  of  proof ;  the  relation 
of  carriers  to  the  party  beinc;  such  that  the  losses  are  usually  adjusteil  by  compromise. 
And  there  is  nothing  to  leacl  us  to  innovate  on  the  existing  rules  of  evidence.  No  new 
case  is  presented  ;  no  facts  which  have  not  repeatedly  occurred  ;  no  new  combination 
of  circumstances."    See  12  Met.  46,  47. 

1  Clark  V.  Spence,  10  Watts,  385 ;  Story  on  Bailm.  §  454,  n.  (3d  ed.).  In  this 
case,  the  doctrine  in  the  text  was  more  fullv  expounded  by  Rogers,  J .,  in  the  following 
terms :  '*  A  party  is  not  competent  to  testify  in  his  own  cause  ;  but,  like  every  other 
general  rule,  this  has  its  exceptions.  Necessity,  either  physical  or  moral,  dispenses 
with  the  ordinary  rules  of  evidence.  In  12  Vin.  24,  pi.  32,  it  is  laid  down,  that  on  a 
trial  at  Bodnyr,  coram  Montague,  B.,  against  a  common  carrier,  a  question  aitise  about 
the  things  in  a  box,  and  he  declared  that  this  was  one  of  those  cases  where  the  party 
himself  might  be  a  witness  fx  necessitate  reu  For  every  one  did  not  show  what  he  put 
in  his  box.  The  same  principle  is  recognized  in  decisions  which  have  been  had  on  the 
statute  of  Hue-and-Cry  in  England,  where  the  party  robbed  is  admitted  as  a  witness 
ex  neeessUaie,  BulL  N.  P.  181.  So,  in  Herman  v.  Drinkwater,  1  Greenl.  27,  a  ship- 
master having  received  a  trunk  of  goods  on  board  his  vessel,  to  be  carried  to  another 
port,  which,  on  the  passage,  he  broke  open  and  rifled  of  its  contents  ;  the  owner  of  the 
goods,  proving  the  delivery  of  the  trunk  and  its  violation,  was  admitted  as  a  witness  in 
an  action  for  the  goods,  against  the  shipmaster,  to  testify  to  the  particular  contents  of 
the  trunk,  there  being  no  other  evidence  of  the  fact  to  be  obtained.  That  a  party  then 
can  be  admitted,  under  certain  circumstances,  to  prove  the  contents  of  a  box  or  trunk, 
must  be  admitted.  But  while  we  acknowledge  the  exception,  we  must  be  careful  not 
to  extend  it  beyond  its  lesitimate  limits.  It  is  admitted  from  necessity,  and  perhaps 
on  a  principle  of  convenience,  because,  as  is  said  in  Vesey,  every  one  does  not  show 
what  he  puts  in  a  box.  This  applies  with  great  force  to  wearing  ap^rel,  and  to  every 
article  wnich  is  necessary  or  convenient  to  the  traveller,  which,  in  most  cases,  are 
packed  by  the  p^rty  himself,  or  his  wife,  and  which,  therefore,  would  admit  of  no  other 
proof.    A  lady  s  jewelry  would  come  in  this  class  ;  and  it  is  easier  to  conceive  than  to 
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ihe  just  odium  entertained,  both  in  equity  and  at  law,  against 
spoliation,  but  also  because,  from  the  necessity  of  the  case  and 
the  nature  of  the  subject,  no  proof  can  otherwise  be  expected ;  it 
not  being  usual  even  for  the  most  prudent  persons,  in  such  cases, 
to  exhibit  the  contents  of  their  trunks  to  strangers,  or  to  provide 
other  evidence  of  their  value.  For,  where  the  law  can  have  no 
force  but  by  the  evidence  of  the  person  in  interest,  there  the  rules 
of  the  common  law,  respecting  evidence  in  general,  are  presumed 
to  be  laid  aside ;  or  rather,  the  subordinate  are  silenced  bj  the 
most  transcendent  and  universal  rule,  that  in  all  cases  that  evi- 
dence is  good,  than  which  the  nature  of  the  subject  presumes  none 
better  to  be  attainable.^ 

§  349.  Same  subject  Upon  the  same  necessity,  the  party  is 
admitted  in  divers  other  cases  to  prove  the  facts,  which,  from 
their  nature,  none  but  a  party  could  be  likely  to  know.  But  in 
such  cases,  a  foundation  must  first  be  laid  for  the  party's  oath,  by 
proving  the  other  facts  of  the  case  down  to  the  period  to  which 
the  party  is  to  speak.  As,  for  example,  if  a  deed  or  other  material 
instrument  of  evidence  is  lost,  it  must  first  be  proved,  as  we  shall 
hereafter  show,  that  such  a  document  existed ;  after  which  the 
party's  own  oath  may  be  received  to  the  fact  and  circumstances 
of  its  loss,  provided  it  was  lost  out  of  his  own  custody.^    To  this 

enumerate  other  articles,  which  come  within  the  same  category.  Nor  wonkl  it  be  right 
to  restrict  the  liAt  of  articles,  which  may  be  so  proved,  witmn  narrow  limits,  as  the  jury 
will  be  the  judges  of  the  credit  to  be  attached  to  the  witness,  and  be  able,  in  most 
cases,  to  prevent  any  injury  to  the  defendant.  It  would  seem  to  me  to  be  of  no  con- 
sequence, whether  the  article  was  sent  bv  a  carrier,  or  accompanied  the  traveUer.  The 
case  of  Herman  t?.  Drinkwater,  I  would  remark,  was  decided  under  very  sggravated 
circumstances,  and  was  rightly  ruled.  But  it  must  be  understood,  that  such  proof  can- 
not be  admitted,  merely  because  no  other  evidence  of  the  fact  can  be  obtained  For,  if 
a  merchant,  sending  goods  to  his  correspondent,  chooses  to  pack  them  himself,  hia 
neglect  to  furnish  himself  with  the  ordinary  proof  is  no  reason  for  dispensing  with  the 
rule  of  evidence,  which  requires  disinterested  testimony.  It  is  not  of  the  uaual  couraa 
of  business  ;  and  there  must  be  something  peculiar  and  eztraordinaiy  in  the  circum- 
stances of  the  case,  which  would  justify  the  court  in  admitting  the  oath  of  the  party." 
See  10  Watts,  886,  887.  See  also  ace.  David  v.  Moore,  2  Watts  &  Serg.  280  ;  White* 
sell  V.  Crane,  8  Watts  &  Seig.  869  ;  McGill  v.  Rowand,  8  Barr,  451 ;  County  v.  Leidy, 
10  Barr,  45. 

1  Gilb.  Evid.  by  Lofit,  pp.  244,  245,  tufnUy  §  82. 

3  Infra,  §  558 ;  Tayloe  v.  Biggs,  1  Peters,  591,  596 ;  Patterson  «.  Winn,  5  Peters, 
240,  242 ;  Riggs  v.  Tayloe,  9  Wheat  486  ;  Taunton  Bank  v.  Richardson,  5  Pick.  486, 
442 ;  Poignard  v.  Smith,  8  Pick.  278 ;  Page  v.  Page,  15  Pick.  868,  874^  875  ;  Cham- 
berlain  v.  Gorham,  20  Johns.  144  ;  Jackson  v.  Frier,  16  Johns.  198  ;  Douglass  v.  San- 
derson, 2  Dall.  116 ;  8.  o.  1  Yeates,  15  ;  Meeker  v.  Jackson,  8  Yeates,  442 ;  Blanton 
V.  Miller,  1  Hayw.  4 ;  Seekright  v.  Bogan,  Id.  178,  n. ;  Smiley  v.  Dewey,  17  Ohio, 
156.  In  Connecticut,  the  puty  has  been  adjudged  incompetent.  Coleman  «.  Wol- 
oott,  4  Day,  888.  But  this  decision  has  since  been  overruled ;  and  it  is  now  held,  that 
a  party  to  Uie  suit  is  an  admissible  witness,  to  prove  to  the  court  that  an  instnunent, 
wnich  it  is  necessary  to  produce  at  the  trial,  is  destroyed  or  lost,  so  as  to  let  in  second- 
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head  of  necessity  may  be  referred  the  admission  of  the  party 
robbedy  as  a  witness  for  himself,  in  an  action  a^nst  the  hundred, 
upon  the  statute  of  Winton.^  So,  also,  in  questions  which  do 
not  involve  the  matter  in  controversy,  but  matter  which  is  aux- 
iliary to  the  trial,  and  which  in  their  nature  are  preliminary  to 
the  principal  subject  of  controversy,  and  are  addressed  to  the 
court,  the  oath  of  the  party  is  received.^  Of  this  nature  is  his 
affidavit  of  the  materiality  of  a  witness ;  of  diligent  search  made 
for  a  witness,  or  for  a  paper ;  of  his  inability  to  attend ;  of  the 
death  of  a  subscribing  witness ;  and  so  of  other  matters,  of  which 
the  books  of  practice  abound  in  examples. 

§  850.  Same  subjaot.  The  second  class  of  cases,  in  which  the 
oath  in  litem  is  admitted,  consists  of  those  in  which  public  neces- 
sity or  expediency  has  required  it.  Some  cases  of  this  class  have 
their  foundation  in  the  edict  of  the  Roman  Prsetor;  ^^Naut», 
caupones,  stabularii,  quod  cujusque  salvum  fore  receperint,  nisi 
restituent,  in  eos  judicium  dabo."^  Though  the  terms  of  the 
edict  comprehended  only  shipmasters,  innkeepers,  and  stable- 
keepers;  yet  its  principle  has  been  held  to  extend  to  other  bailees, 
against  whom,  when  guilty  of  a  breach  of  the  trust  con^ded  to 
them,  damages  were  awarded  upon  the  oath  of  the  party  injured, 
per  modvm  poetkB  to  the  defendant,  and  from  the  necessity  of  the 
case.^  But  the  common  law  has  not  admitted  the  oath  of  the 
party  upon  the  ground  of  the  Prsetor's  edict ;  but  has  confined 
its  admission  strictly  to  those  cases  where,  from  their  nature,  no 

ary  evidence ;  that  there  is  no  distinction,  in  this  respect,  between  oases  where  the 
action  is  npon  the  instrument,  and  those  where  the  question  arises  indirectly ;  and 
that  it  is  of  no  importance,  in  tiiie  order  of  exhibiting  the  evidence,  which  fact  is  first 
proved,  wheUier  the  fact  of  the  existence  and  contents  of  the  instrument,  or  the  fact  of 
its  destruction  or  loss.  Fitch  v.  Bogue,  19  Conn.  285.  In  the  prosecutions  for  bas- 
tardy, whether  by  the  female  herself,  or  by  the  town  or  parish  officers,  she  is  competent 
to  testifj^  to  fiicts  within  her  own  exclusive  knowledge,  though  in  most  of  the  u  nited 
States  the  terms  of  her  admission  are  prescribed  by  statute.  Drowne  v.  Stlmpeon,  2 
Mass.  441 ;  Judson  v.  Blanchard,  4  Conn.  557  ;  Davis  v,  Salisbury,  1  Day,  278 ; 
Mariner  v.  Dyer,  2  Greenl.  172 ;  Anon.,  8  N.  H.  135 ;  Mather  v.  Clark,  2  Aik.  209 ; 
State  V.  Coatn^,  8  Yerg.  210. 

1  BuU.  N.  P.  187,  289. 

>  1  Peters,  596,  597,  per  Marshsll,  C.  J.  See  also  Anon.,  Cro.  Jac  429  ;  Cook  v. 
Bemington,  6  Mod.  287 ;  Ward  v,  Appice,  Id.  264 ;  Soresby  v.  Sparrow,  2  Stra.  1186 ; 
Jevens  v,  Harridge,  1  Saund.  9 ;  Forbes  v.  Wale,  1  W.  Bl.  582 ;  8.  o.  1  Esp.  278 ; 
Fortescne  and  Coake's  Case,  Godb.  198  ;  Anon.,  Qodb.  826 ;  2  Stark.  Evid.  580,  n.  (2), 
6th  Am.  ed. ;  infra,  {  558. 

<  Dif .  Ub.  4,  tit  9, 1.  1. 

*  This  head  of  evidence  is  recognized  in  the  courts  of  Scotland,  and  is  fully  ex- 
pbdned  in  Tait  on  Evid.  pp.  280-287.  In  Lower  Canada,  the  courts  ate  bound  to 
admit  the  decisory  oath  {unnetU  deeisoire)  of  the  parties,  in  commercial  matters,  when- 
ever  either  of  them  shaU  exact  it  of  the  other.    Bev.  Stat  1845,  p.  148. 
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other  evidence  was  attainable.^  Thus,  in  cases  of  necessity,  where 
a  statute  can  receive  no  execution,  unless  the  party  interested 
be  a  witness,  there  he  must  be  allowed  to  testify ;  for  the  statute 
must  not  be  rendered  ineffectual  by  the  impossibility  of  proof.* 

§  351.  Answer  in  eqnltj.  Another  exception  is  allowed  in 
equity,  by  which  the  answer  of  the  defendant,  so  far  as  it  is 
strictly  responsive  to  the  bill,  is  admitted  as  evidence  in  his  favor 
as  well  as  against  him.  The  reason  is,  that  the  plaintiff,  by  ap- 
pealing to  the  conscience  of  the  defendant,  admits  that  his  answer 
is  worthy  of  credit,  as  to  the  matter  of  the  inquiry.  It  is  not 
conclusive  evidence ;  but  is  treated  like  the  testimony  of  any 
other  witness,  and  is  decisive  of  the  question  only  where  it  is  not 
outweighed  by  other  evidence.' 

§  352.  Oath,  diveno  intolta.  So  also  the  oath  of  the  party, 
taken  diveno  intuitUj  may  sometimes  be  admitted  at  law  in  his 
favor.  Thus,  in  considering  the  question  of  the  originality  of  an 
invention,  the  letters-patent  being  in  the  case,  the  oath  of  the 
inventor,  made  prior  to  the  issuing  of  the  letters-patent,  that  he 
was  the  true  and  first  inventor,  may  be  opposed  to  the  oath  of  a 
witness,  whose  testimony  is  offered  to  show  that  the  invention 
was  not  original.^  So,  upon  the  trial  of  an  action  for  malicious 
prosecution,  in  causing  the  plaintiff  to  be  indicted,  proof  of  the 
evidence  given  by  the  defendant  on  the  trial  of  the  indictment  is 
said  to  be  admissible  in  proof  of  probable  cause.^  And,  generally, 
the  certificate  of  an  officer,  when  by  law  it  is  evidence  for  others, 
is  competent  evidence  for  himself,  if,  at  the  time  of  making  it,  he 
was  authorized  to  do  the  act  therein  certified.® 


^  Wager  of  law  U  hardly  an  exception  to  thia  role  of  the  common  law,  dnoe  it 
ordinarilv  allowed  only  in  cases  where  the  transaction  was  one  of  personal  and  priT&te 
trust  and  confidence  between  the  parties.     See  8  Bl.  Comro.  845,  846. 

>  United  States  v.  Murphy,  16  Peters,  208.     See  infra,  §  412. 

*  2  Story  on  £q.  Jur.  §  1628  ;  Clark  v.  Van  Riemsdyk,  9  Cranch,  160.  But  the 
answer  of  an  infant  can  never  be  read  against  him ;  nor  can  that  of  a  feme  eooeri^ 
answering  jointly  with  her  husband.  Gresley  on  Evid.  p.  24.  An  arbitrator  baa  no 
right  to  admit  a  party  in  the  cause  as  a  witness,  unless  he  has  specific  authority  so  to 
do.     Smith  v.  Sparrow,  11  Jur.  126. 

*  Alden  v.  Dewey,  1  Story,  836 ;  8.  0.  8  Law  Reporter,  883 ;  Pettibone  v.  Der- 
ringer, 4  Wash.  0.  C.  215. 

^  Bull.  N.  P.  14  ;  Johnson  v.  Browning,  6  Mod.  216.  "For  otherwise,"  said  Holt, 
G.  J.,  '*one  that  should  be  robbed,  &c.,  would  be  under  an  intolerable  mischief;  for 
if  he  prosecuted  for  such  robbery,  kc,  and  the  party  should  at  any  rate  be  acquitted, 
the  prosecutor  would  be  liable  to  an  action  for  a  malicious  prosecution,  without  a  pos- 
sibility of  making  a  good  defence,  though  the  cause  of  prosecution  were  never  so  preg- 
nant.'* 

^  McEnight  v,  Lewis,  5  Barb.  S.  0.  681 ;  McChilly  «.  Malcolm,  9  Humph.  187. 
So,  the  account  of  sales,  rendered  by  a  consignee,  may  be  evidence  for  some  purpoaes, 
in  his  favor,  against  the  consignor.    Mertens  v.  Nottebohms,  4  Grant,  168. 
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§  858.  Party  not  compellable  to  teetily.  The  rule  which  ex* 
clades  the  party  to  the  suit  from  being  admitted  as  a  witness  is 
also  a  rule  of  protection,  no  person  who  is  a  party  to  the  record 
being  eompellahle  to  testify.^  It  is  only  when  he  consents  to  be 
examined,  that  he  is  admissible  in  any  case ;  nor  then,  imless 
under  the  circumstances  presently  to  be  mentioned.  If  he  is 
only  a  nominal  party,  the  consent  of  the  real  party  in  interest 
must  be  obtained  before  he  can  be  examined.^  Nor  can  one  who 
is  substantially  a  party  to  the  record  be  compelled  to  testify, 
though  he  be  not  nominally  a  party  .^ 

§  854.  Co-plaintUBi  inadmiaaible  wltbont  conaent  of  the  othera.  It 
has  been  said,  that  where  one  of  several  c<hplaintiff8  volunbarUy 
comes  forward  as  a  witness  for  the  adverse  party,  he  is  admissi- 
ble, without  or  even  against  the  consent  of  his  fellows ;  upon  the 
ground,  that  he  is  testifying  against  his  own  interest,  t^at  the 
privilege  of  exemption  is  personal  and  several,  and  not  mutual 
and  joint,  and  that  his  declarations  out  of  court  being  admissible, 
a  fortiori^  they  ought  to  be  received,  when  made  in  court  under 
oath.*    But  the  better  opinion  is,  and  so  it  has  been  resolved,^ 

1  Rex  0.  Wobum,  10  East,  895  ;  Worrall  v.  Jones,  7  Bing.  896  ;  Fenn  v.  Granger, 
8  Campb.  177  ;  Mant  v.  Mainwaring,  8  Taant.  189. 

*  Frear  v.  Evertaon,  20  Johns.  142.  And  see  People  v.  Irving,  1  Wend.  20 ;  Com- 
monwealth V,  Marsh,  10  Pick.  57,  per  Wilde,  J. ;  Columbian  Mannf.  Co.  v.  Dutch,  18 
Pick.  125  ;  Bradlee  v.  Neal,  16  Pick.  501.  In  Connecticut,  and  Vermont^  where  the 
declarations  of  the  assizor  of  a  chose  in  aeti&n  are  still  held  admissible  to  impeach  it 
in  the  hands  of  the  assignee,  in  an  action  brought  in  the  name  of  the  former  for  the 
benefit  of  the  latter,  the  defendant  is  permitted  to  read  the  deposition  of  the  nominal 
plaintiff,  voluntarily  given,  though  obiected  to  by  the  party  in  interest  Woodruff  v. 
Westcott,  12  Conn.  184  ;  Johnson  v.  Blackman,  11  Conn.  842  ;  Sargeant  v.  Saigeant, 
18  Vt.  871.    See  supra,  §  190. 

*  Mauran  v.  Lamb^  7  Cowen,  174 ;  Rex  v.  Wobnm,  10  East,  403,  per  Ld.  Ellen- 
borough.  In  several  of  the  United  States  it  is  enacted  that  the  parties,  in  actions  at 
law,  as  well  as  in  equity,  may  interrogate  each  other  as  witnesses.  See  Massachusetts, 
Stat  1852,  c  812,  §§  61-75  ;  New  York,  Code  of  Practice,  {g  844,  849,  850  ;  Texas, 
Hartley's  Dig.  arts.  785,  789  ;  California,  Rev.  Stat  1850,  c.  142,  {{  296-308  [supra^ 
S  829  and  n.].     See  vol  ill  {  817. 

«  Phil.  &  Am.  on  Evid.  158  ;  1  Phil.  Evid.  60.  The  cases  which  are  nsnally  cited 
to  snpport  this  opinion  are  Norden  v.  Williamson,  1  Taunt.  877;  Fenn  v.  Granger, 
8  Campb.  177;  and  Worrall  v,  Jones,  7  Bing.  895.  But  in  the  first  of  these  cases,  no 
objection  appears  to  have  been  made  on  behalf  of  the  other  co-plaintiff,  that  his  consent 
was  necessary ;  but  the  decision  is  expressly  placed  on  the  ground,  that  neither  party 
objected  at  tne  time.  In  Fenn  v.  Granger,  Ld.  Ellenborougn  would  have  rejected  the 
witness,  but  the  objection  was  waived.  In  Worrall  v.  Jones,  the  naked  question  was, 
whether  a  defendant  who  has  suffered  judgment  by  default  and  has  no  interest  in  the 
event  of  the  suit  is  admissible  as  a  witness  for  the  plaintiff,  by  his  own  consent  where 
'*the  onl^  objection  to  his  admissibility  is  this,  that  he  is  party  to  the  record."  See 
also  Wilhngs  v.  Conseqna,  1  Peters,  C.  C.  807,  per  Washington,  J, ;  Paine  v,  Tilden, 
20  Vt  554. 

*  Scott  V,  Uoyd,  12  Peters,  149.  See  also  2  Stark.  Evid.  680,  n.  s ;  Bridges  v. 
Armour,  5  How,  S.  C.  01 ;  Evans  v.  Gibbs,  6  Humph.  405 ;  Saigeant  v.  Samanti  18 
Vt  871. 
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that  such  a  rule  would  hold  out  to  parties  a  strong  temptation  to 
perjury ;  that  it  is  not  supported  by  principle  or  authority^  and 
that  therefore  the  party  is  not  admissible,  without  the  consent  of 
all  parties  to  the  record,  for  that  the  privilege  is  mutual  and  joint, 
and  not  several.  It  may  also  be  observed,  that  the  declarations 
of  one  of  several  parties  are  not  always  admissible  against  his 
fellows,  and  that,  when  admitted,  they  are  often  susceptible  of 
explanation  or  contradiction,  where  testimony  under  oath  could 
not  be  resisted 

§  855.  Bffeot  of  default^  nolle  profloqni,  and  vardiot.  Hitherto,  in 
treating  of  the  admissibility  of  parties  to  the  record  as  witnesses, 
they  have  been  considered  as  still  retaining  their  original  situa- 
tion, assumed  at  the  conmiencement  of  the  suit.  But  as  the 
situation  of  some  of  the  defendants,  where  there  are  several  in 
the  same  suit,  may  be  esaentialljf  changed  in  the  course  of  its  pro- 
gress, by  default,  or  nolle  pro9equi,  and  sometimes  by  verdict,  their 
case  deserves  a  distinct  consideration.  This  question  has  arisen 
in  cases  where  the  testimony  of  a  defendant,  thus  situated,  is 
material  to  the  defence  of  his  fellows.  And  here  the  general  doc- 
trine is,  that  where  the  suit  is  ended  as  to  one  of  several  defend- 
ants, and  he  has  no  direct  interest  in  its  event  as  to  the  others,  he 
is  a  competent  witness  for  them,  his  own  fate  being  at  all  events 
certain.^ 

§  856.  In  actions  of  contract  In  actions  on  contracUj  the  opera- 
tion of  this  rule  was  formerly  excluded ;  for  the  contract  being 
laid  jointly,  the  judgment  by  default  against  one  of  several  defend- 
ants, it  was  thought,  would  operate  against  him,  only  in  the  event 
of  a  verdict  against  the  others  ;  and  accordingly  he  has  been  held 
inadmissible  in  such  actions,  as  a  witness  in  their  favor .'  (a)  On 
a  similar  principle,  a  defendant  thus  situated  has  been  held  not  a 
competent  witness  for  the  plaintiff ;  on  the  ground  that,  by  suffer- 
ing judgment  by  default,  he  admitted  that  he  was  liable  to  the 
plaintiff's  demand,  and  was  therefore  directly  interested  in  throw- 
ing part  of  that  burden  on  another  person.^    But  in  another  case, 

^  Infra,  §§  858-860,  368. 

"  Mant  V.  MainwBiing,  8  Taunt.  189  ;  Brown  v.  Brown,  4  Taunt.  752 ;  ScBermer- 
horn  V.  Schermerhom,  1  Wend.  119  ;  Columbian  Man.  Co.  v.  Dutch,  18  Pick.  125  ; 
MUls  V,  Lee,  4  Hill,  549. 

*  Green  v.  Sutton,  2  M.  fc  Bob.  269. 

(a)  Thornton  v.  Blaisdell,  87  Me.  190 ;  King  v.  Lowry,  20  Barb.  (N.  Y.)  588. 
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where  the  action  was  upon  a  bond,  and  the  principal  suffered 
judgment  bj  default,  he  was  admitted  as  a  witness  for  the  plain- 
tiff, against  one  of  the  other  defendants,  his  surety ;  though  here 
the  point  submitted  to  the  court  was  narrowed  to  the  mere  ab- 
stract question,  whether  a  party  to  the  record  was,  on  that  account 
alone,  precluded  from  being  a  witness,  he  having  no  interest  in 
the  event.^  But  the  whole  subject  has  more  recently  been  re- 
viewed in  England,  and  the  rule  established,  that  where  one  of 
two  joint  defendants  in  an  action  on  contract  has  suffered  judg- 
ment by  default,  he  may,  if  not  otherunse  intereited  in  procuring  a 
verdict  for  the  plaintiff ,  be  called  by  him  as  a  witness  against  the 
other  defendant.^  (a)  So,  if  the  drfence,  in  an  action  ex  contractu 
against  several,  goes  merely  to  the  personal  discharge  of  the  party 
pleading  it,  and  not  to  that  of  the  others,  and  the  plaintiff  there- 
upon enters  a  noUe  prosequi  as  to  him,  which  in  such  cases  he  may 
well  do,  such  defendant  ia  no  longer  a  party  upon  the  record,  and 
is  therefore  competent  as  a  witness,  if  not  otherwise  disqualified. 
Thus,  where  the  plea  by  one  of  several  defendants  is  bankruptcy,' 
or,  that  he  was  never  executor,  or,  as  it  seems  by  the  latter  and 
better  opinions,  infancy  or  coverture,^  the  plaintiff  may  enter  a 

1  Worrall  v,  Jones,  7  Bing.  895.  See  Fozcroft  v.  Nevens,  4  Greenl.  72,  contra.  In 
a  case  before  Le  Blanc,  J.,  he  refused  to  permit  one  defendant,  who  had  snffered  judg- 
ment to  go  by  default,  to  be  called  by  the  plaintiff  to  inculpate  Uie  others,  even  in  an 
action  of  trespass.  Chapman  v.  Graves,  2  Campb.  338,  884,  n.  See  ace.  Supervisors 
of  Chenango  v,  Birdsall,  4  Wend.  466,  457.  The  general  rule  is,  that  a  party  to  the 
record  can,  in  no  case,  be  examined  as  a  witness ;  a  rule  founded  principally  on  the 
poUcv  of  preventing  peijury,  and  the  hardship  of  calling  on  a  party  to  charae  himself. 
Frazier  v.  Laughlin,  1  Gihn.  (111.)  847  ;  Flint  v.  Allyn,  12  Vt.  615  ;  Kennedy  v.  Niles, 
2  Shepl.  54  ;  Stone  v.  Bibb,  2  Ala.  100.  And  this  nile  is  strictly  enforced  against 
plaintiffs,  because  the  joining  of  so  many  defendants  is  generally  their  own  act,  though 
sometimes  it  is  a  matter  of  necessity.  2  Stark.  Evid.  581,  n.  a ;  Blackett  v.  Weir, 
5  B.  &  C.  887  ;  Barrett  v.  Gore,  8  Atk.  401 ;  Bull.  N.  P.  285 ;  Cas.  temp.  Hardw. 
163. 

a  Pipe  V.  Steel,  2  Q.  B.  783  ;  Cupper  v.  Newark,  2  C.  &  K.  24.  Thus,  he  has  been 
admitted,  with  his  own  consent,  as  a  witness  to  prove  that  he  is  the  principal  debtor, 
and  that  the  signatures  of  the  other  defendants,  who  are  his  sureties,  are  genuine. 
Mevey  v,  Matthews,  9  Barr,  112.  But  generally  he  is  interested  ;  either  to  defeat  the 
action  aoainst  both,  or  to  throw  on  the  other  defendant  a  portion  of  the  demand,  or  to 
reduce  tne  amount  to  be  recovered.  Bowman  v.  Noyes,  12  N.  H.  802  ;  George  v.  Sar- 
gent, Id.  818  ;  Vinal  v,  Bnrrill,  18  Pick.  29 ;  Bull  v.  Strong,  8  Met  8  ;  Walton  v. 
Tomlin,  1  I  red.  593  ;  Turner  v.  Lazarus,  6  Ala.  875. 

s  Noke  V.  Ingham,  1  Wils.  89 :  1  Tidd's  Pr.  602  ;  1  Sannd.  207  a.  But  see  Biills 
V.  Lee,  4  Hill,  549. 

*  1  Paine  h  Duer's  Pr.  642,  648  ;  Woodward  v,  Newhall,  1  Pick.  500  ;  Hartness  v. 
Thompson,  5  Johns.  160  ;  Pell  v.  Pell,  20  Johns.  126  ;  Burgess  v,  Morrill,  4  Taunt. 
468.  The  gronnd  is,  that  these  pleas  are  not  in  bar  of  the  entire  action,  but  only  in 
bar  as  to  the  party  pleading  ;  and  thus  the  case  is  brought  within  the  general  principle, 

(a)  Bernr  «.  Stevens,  71  Me.  508 :  Manchester  Bank  v.  Moore,  19  N.  U.  564  ; 
Kincaid  v,  Pnrcell,  1  Ind.  824. 

▼OL.  z.  29 
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nolle  prosequi  as  to  such  party,  who,  being  thos  disengaged  from 
the  record,  may  be  called  as  a  witness,  the  suit  still  proceeding 
against  the  others.^  The  mere  pleading  of  the  banlcruptcy,  or 
other  matter  of  personal  discharge,  is  not  alone  sufficient  to  render 
the  party  a  competent  witness ;  and  it  has  been  held,  that  he  is 
not  entitled  to  a  previous  verdict  upon  that  plea,  for  the  purpose 
of  testifying  for  the  otiiers.^ 

§  857.  In  actloiui  of  tort  In  actions  on  tortSj  these  being  in  their 
nature  and  legal  consequences  several,  as  well  as  ordinarily  joint, 
and  there  being  no  contribution  among  wrong-doers,  it  has  not 
been  deemed  necessary  to  exclude  a  material  witness  for  the  de- 
fendants, merely  because  the  plaintiff  has  joined  him  with  tbem 
in  the  suit,  if  the  suit,  as  to  him,  is  already  determined,  and  he 
has  no  longer  any  legal  interest  in  the  event.^  Accordingly,  a 
defendant  in  an  action  for  a  tort,  who  has  suffered  judgment  to 
go  by  defauUy  has  uniformly  been  held  admissible  as  a  witness  for 
his  co-defendants.^    Whether,  being  admitted  as  a  witness,  he  is 

that  where  the  plea  goes  only  to  the  penonal  dischai^ge  of  the  party  pleading  it,  ihe 
plaintiff  may  enter  a  w)lle  proaequu  1  Pick.  601,  502.  See  aiiso  Minor  v.  Mechan- 
ics' Bank  of  Alexandria,  1  Peters,  74.  So,  if  the  cause  ib  otherwise  acyndicated  in  faTCfr 
of  one  of  the  defendants,  upon  a  plea  person&l  to  himself,  whether  it  he  hy  the  common 
law,  or  by  virtue  of  a  statute  authorizing  a  separate  finding  in  favor  of  one  defendant^ 
in  an  action  upon  a  joint  contract,  the  result  is  the  same.  BUke  v.  Ladd,  10  N.  H. 
190  ;  Essex  Bank  v.  Kix,  Id.  201 ;  Brooks  v,  M'Kinney,  4  Scam.  809.  And  see  Camp- 
bell v.  Hood,  6  Mo.  211. 

^  Mclver  v.  Humble,  16  East,  171,  per  Le  Blanc,  J.,  cited  7  Taunt.  607,  per  Park,  J. ; 
Moody  V.  King,  2  B.  &  G.  558  ;  Aflalo  v.  Fourdrinier,  6  Bing.  806.  But  see  Irwin  v. 
Shumaker,  4  &rr,  199. 

3  Baven  v.  Dunning,  8  Esp.  25 ;  Emmett  v.  Butler,  7  Taunt  599 ;  8.  c.  1  Moore, 
832  ;  Schermerhom  v.  Schermerhom,  1  Wend.  119.  But  in  a  later  case,  since  tiie 
49  G.  III.  c.  121,  Park,  J.,  permitted  a  verdict  to  be  returned  upon  the  plea,  in  order 
to  admit  the  witness.  Bate  v.  Russell,  1  Mood.  &  M.  832.  Where,  by  sUtute,  the 
plaintiff,  in  an  action  on  a  parol  contract  against  several,  may  have  judgment  against 
one  or  more  of  the  defendants,  accordinff  to  his  proof,  there  it  has  Deen  held,  Uut  a 
defendant  who  has  been  defaulted  is,  witn  his  consent,  a  competent  witness  in  favor  of 
his  co-defendants.  Bradlee  v.  Keal,  16  Pick.  501.  But  this  has  since  been  questioned, 
on  the  ground  that  his  interest  is  to  reduce  the  demand  of  the  plaintiff  against  the 
others  to  nominal  damages,  in  order  that  no  greater  damsges  may  be  assessed  sgainst 
him  upon  his  default.     Vinal  v.  Burrill,  18  Pick.  29.  (a) 

*  As,  if  one  has  been  separately  tried  and  acquitted.  Carpenter  v.  Crane,  6  Black! 
119. 

*  Ward  V.  Haydon,  2  Esp.  552,  approved  in  Hawkesworth  v.  Showier,  12  M.  4  W. 
48  ;  Chapman  v.  Graves,  2  Campb.  884,  per  Le  Blanc,  J. ;  Commonwealth  v.  Marsh, 
10  Pick.  57,  58.  A  defendant,  m  such  case,  is  also  a  competent  witness  for  the  plain- 
tiff. Hadrick  v.  Heslop^  12  Jur.  600  ;  17  Law  Joum.  Q.  B.  K.  8.  818  ;  12  Q.  B.  267. 
The  wife  of  one  joint  trespasser  is  not  admissible  as  a  witness  for  the  other,  though  the 
case  is  slready  fully  proved  sfainst  her  husband,  if  he  is  still  a  party  to  the  reooxd. 
Hawkesworth  v.  Showier,  12  M.  &  W.  45. 

(a)  Shaw,  C.  J.,  in  Gerrish  v,  Commings,  4  Cosh.  891,  distingmahM  Vinil  «. 
Burrill  from  Bradlee  v,  Neal. 
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competent  to  testify  to  the  amount  of  damans,  which  are  gener^ 
ally  assessed  entire  against  all  who  are  found  guilty,^  may  well  be 
doubted.^  (a)  And  indeed  the  rule,  admitting  a  defendant  as 
witness  for  his  fellows  in  any  case,  must,  as  it  should  seem,  be 
limited  strictly  to  the  case  where  his  testimony  cannot  directly 
make  for  himself ;  for  if  the  plea  set  up  by  the  other  defendants 
is  of  such  a  nature,  as  to  show  that  the  plaintiff  has  no  cause  of 
action  against  any  of  the  defendants  in  the  suit,  the  one  who 
suffers  judgment  by  default  will  be  entitled  to  the  benefit  of  the 
defence,  if  established,  and  therefore  is  as  directly  interested  as  if 
the  action  were  upon  a  joint  contract.  It  is,  therefore,  only  where 
the  plea  operates  solely  in  discharge  of  the  party  pleading  it,  that 
another  defendant,  who  has  suffered  judgment  to  go  by  default,  is 
admissible  as  a  witness.^ 

§  358.  ltfii]oiiider  of  parties.  If  the  person  who  is  a  material 
witness  for  the  defendants  has  been  improperly  joined  with  them 
in  the  suit,  for  the  purpose  of  excluding  his  testimony,  the  jury 
will  be  directed  to  find  a  separate  verdict  in  his  favor ;  in  which 
case,  the  cause  being  at  an  end  with  respect  to  him,  he  may  be 
admitted  a  witness  for  the  other  defendants.  But  this  can  be 
allowed  only  where  there  is  no  evidence  whatever  against  him,  for 
then  only  does  it  appear  that  he  was  improperly  joined  through 
the  artifice  and  fraud  of  the  plaintiff.  But  if  there  be  any  evidence 
against  him,  though,  in  tlie  judge's  opinion,  not  enough  for  his 
conviction,  he  cannot  be  admitted  as  a  witness  for  his  fellows,  be- 

1  2  Tidd's  Pr.  896. 

'  Id  Mash  v.  Smith,  1  C.  &  P.  677,  Best,  0.  J.,  was  of  opinion,  that  the  witness 
ought  not  to  be  admitted  at  all,  on  the  ground  that  his  evidence  might  ffiye  a  different 
complexion  to  the  case,  and  thus  go  to  reduce  the  damages  against  himself :  but  on  the 
authority  of  Ward  v.  Haydou,  and  Chapman  v.  Graves,  he  thought  it  best  to  receive 
the  witness,  giving  leave  to  the  opposing  party  to  move  for  a  new  trial.  But  the  point 
was  not  moved  ;  and  the  report  does  not  show  which  way  was  the  verdict.  It  has, 
however,  more  recently  been  held  in  England,  that  a  defendant  in  tresjiass,  who  has 
suffered  judgment  by  default,  is  not  a  competent  witness  for  his  co-defendant,  where 
the  jury  are  summoned  as  well  to  try  the  issue  against  the  one,  as  to  assess  damages 
against  the  othi»r.  Thorpe  v.  Barber,  6  M.  Q.  &  Sc.  675  ;  17  Law  Journ.  N.  s.  C.  T. 
113.     And  see  Ballard  v.  Noaks,  2  Pike,  45. 

»  2  Tidd's  Pr.  896  ;  Briggs  v,  Greenfield  et  al,,  1  Str.  610  ;  8  Mod.  217  ;  8.  c.  2  Ld. 
Baym.  1372  ;  Phil.  &  Am.  on  Evid.  53  n.  <8) ;  1  Phil.  Evid.  62  n.  (1) ;  Bowman  v. 
Noyes,  12  N.  H.  802. 

(a)  Where  one  of  two  defendants  in  an  because,  if  admissible  at  all,  he  is  liable  to 

action  of  trover  is  defaulted,  he  is  not  a  be  examined  upon  all  matters  pertinent  to 

competent  witness  on  the  trial  for  the  the  issue  on  tnal.    Gerrish  v.  Cummings, 

other,  on  the  ground  of  interest,   even  4  Cush.  (Mass.)  391 ;  Chase  v.  Lovering, 

though  called  to  testify  to  matters  not  27  N.  H.  295. 
connected  with  the  question  of  damages ; 
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cause  his  gailt  or  innocence  must  wait  the  event  of  the  verdict, 
the  jary  being  the  sole  judges  of  the  fact^  In  what  stage  of  the 
cause  the  party,  thus  improperly  joined,  might  be  acquitted,  and 
whether  before  the  close  of  the  case  on  the  part  of  the  other  de- 
fendants, was  formerly  uncertain ;  but  it  is  now  settled,  that  the 
application  to  a  judge,  in  the  course  of  a  eaiMe,  to  direct  a  verdict 
for  one  or  more  of  several  defendants  in  trespass,  is  strictly  to  his 
discretion ;  and  that  discretion  is  to  be  regulated,  not  merely  by 
the  fact  that,  at  the  close  of  the  plaintifTs  case,  no  evidence  ap- 
pears to  affect  them,  but  by  the  probabilities  whether  any  snch 
will  arise  before  the  whole  evidence  in  the  cause  closes.*  The 
ordinary  course,  therefore,  is  to  let  the  cause  go  on  to  the  end  of 
the  evidence.'  But  if,  at  the  close  of  the  plaintiff's  case,  there  is 
one  defendant  against  whom  no  evidence  has  been  given,  and  none 
is  anticipated  with  any  probability,  he  instantly  will  be  acquit- 
ted.^ (a)  The  mere  fact  of  mentioning  the  party  in  the  eimul 
cum^  in  the  declaration,  does  not  render  him  incompetent  as  a  wit- 
ness ;  but,  if  the  plaintiff  can  prove  the  person  so  named  to  be 
guilty  of  the  trespass,  and  party  to  the  suit,  which  muBt  be  by 
producing  the  original  process  against  him,  and  proving  an  in- 
effectual endeavor  to  arrest  him,  or  that  the  process  was  lost,  Hie 
defendant  shall  not  have  the  benefit  of  his  testimony.^ 

1  1  Gilb.  Evid.  by  Lofft,  p.  260 ;  Brown  v.  Howard,  14  Johns.  119,  122 ;  Van 
Deosen  v.  Van  Slyck.  16  Johns.  223.  The  admission  of  the  witness,  in  all  these  cases, 
seems  to  rest  in  the  aiscretion  of  the  judge.  Brotherton  v,  Livingston,  8  Watts  &  Sei^ 
334 

>  SoweU  V.  Champion,  6  Ad.  h  El.  407  ;  White  v.  Hill,  6  Q.  B.  487,  491 ;  Com- 
monwealth  v.  Eastman,  1  Cash.  189  ;  Over  v.  Blackstone,  8  Watts  &  Serg.  71  ; 
Prettyman  r.  Dean,  2  Harringt.  494  ;  Brown  v,  Borrus,  8  Ma  26. 

*  6  Q.  B.  491,  per  Ld.  Denman. 

*  Child  V.  Chamberlain,  6  C.  &  P.  218.  It  is  not  easy  to  perceive  why  the  same 
principle  should  not  be  applied  to  actions  upon  contract,  where  one  of  the  defendants 
pleads  a  matter  in  his  own  personal  discharge,  such  as  infancy  or  bankruptcy,  and 
establishes  his  plea  by  a  certificate,  or  otlier  amnnative  proof,  which  the  plaintiff  dues 
not  pretend  to  gainsay  or  resist.  See  Bate  v.  Russell,  1  Mood.  &  M.  332.  Upon  Emmet 
V.  Butler,  7  Taunt  699,  where  it  was  not  allowed,  Mr.  Phillips  very  justly  observes, 
that  the  plea  was  not  the  common  one  of  bankruptcy  and  certificate  ;  but  that  the 
plaintiffs  ?Md  proved  (under  the  commission),  and  thereby  made  their  election  ;  and 
that  where  a  plea  is  special,  and  involves  the  consideration  of  many  facts,  it  is  obvious 
that  there  would  be  much  inconvenience  in  splitting  the  case,  and  taking  sepaiate 
verdicts  ;  but  there  seems  to  be  no  such  inconvenience  where  the  whole  proof  consists 
of  the  bankrupt's  certificate.     Phil.  &  Am.  on  Evid.  p.  29,  n.  (3). 

fi  Bull.  N.  P.  286 ;  1  Gilb.  Evid.  by  Lofft,  p.  251  ;  Lloyd  v.  Williams,  Caa.  tempi 
Hardw.  123  ;  Cotton  v,  Luttrell,  1  Atk.  452.  "These  cases  appear  to  have  proceeded 
upon  the  ground,  that  a  co-trespasser,  who  had  originally  been  made  a  party  to  the  suit 
upon  sufficient  grounds,  ought  not  to  come  forward  as  a  witness  to  defeat  the  plaintiff, 

(a)  Beasley  v.  Bradley,  2  Swan  (Tenn.),  180 ;  Cochran  v.  Ammon,  16  IlL  816. 
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§  859.  'Witness  made  party  by  mistake.  If  the  plaintiff,  in 
trespass,  has  by  mistake  made  one  of  his  own  intended  witnesses  a 
defendant,  the  court  will,  on  motion,  give  leave  to  omit  him,  and 
have  his  name  stricken  from  the  record,  even  after  issue  joined.^ 
In  criminal  informations  the  same  object  is  attained  by  entering 
a  nolle  prosequi  as  to  the  party  intended  to  be  examined ;  the  rule 
that  a  plaintiff  can  in  no  case  examine  a  defendant  being  enforced 
in  criminal  as  well  as  in  civil  cases.^ 

§  860.  Same  snbjeot  If  a  material  witness  for  a  defendant  in 
eyectment  be  also  made  a  defendant,  he  may  let  judgment  go  by 
default,  and  be  admitted  as  a  witness  for  the  other  defendant. 
But  if  he  plead,  thereby  admitting  himself  tenant  in  possession, 
the  court  will  not  afterwards,  upon  motion,  strike  out  his  name.^ 
But  where  ho  is  in  possession  of  only  a  part  of  the  premises, 
and  consents  to  the  return  of  a  verdict  against  him  for  as  much 
as  he  is  proved  to  have  in  possession,  Mr.  Justice  BuUer  said, 
he  could  see  no  reason  why  he  should  not  be  a  witness  for  another 
defendant.^  (a) 

after  he  had  prevented  the  plaintiff  from  proceeding  effectually  against  him,  by  his  own 
wrongful  act  in  eluding  the  process."  Phil.  &  Am.  on  £v.  p.  60,  n.  (2).  But  see 
Stooldiaro  v,  Jones,  10  Johns.  21,  contra.  See  also  1  Stark.  Eyid.  182.  In  Wakely  v.  Hart, 
6  Bin.  316,  all  the  defendants,  in  trespass,  were  arrested,  but  the  plaintiff  went  to  issue 
with  some  of  them  only,  and  did  not  rule  the  others  to  plead,  nor  take  judgment  acainst 
them  by  default ;  and  they  were  held  competent  witnesses  for  the  other  defendants. 
The  learned  Chief  Justice  placed  the  decision  partly  upon  the  ^neral  ground,  that  they 
were  not  interested  in  the  event  of  the  suit ;  citing  and  approvmg  the  case  of  Stockham 
V.  Jones,  aupru.  But  he  also  laid  equal  stress  upon  the  fact  that  the  plaintiff  might 
have  conducted  his  cause  so  as  to  have  excluded  the  witnesses,  by  laying  them  under  a 
rule  to  plead,  and  taking  judgment  by  default  In  Purviauce  v.  Dryden,  3  S.  &  K.  402, 
and  Gibbe  v.  Bryant,  1  rick.  118,  both  of  which  were  actions  upon  contract,  where 
the  process  was  not  served  as  to  one  of  the  persons  named  as  defenoant  with  the  other, 
it  was  held  that  he  was  not  a  party  to  the  record,  not  beiiu;  served  with  process,  and  so 
was  not  incompetent  as  a  witness  on  that  account  Neither  of  these  cases,  therefore, 
except  that  of  Stockham  v.  Jones,  touches  the  ground  of  public  policy  for  the 
prevention  of  fraud  in  cases  of  tort  on  which  the  rule  in  the  text  seems  to  have 
been  founded.  Ideo  qucert.  See  also  Curtis  v,  Graham,  12  Mart  289  ;  Heckert  v. 
Fegely,  6  Watts  &  Serg.  139. 

1  BuU.  N-.  P.  285 ;  Benington  d.  Dormer  v,  Fortescne,  Gas.  temp.  Hardw.  162, 
163. 

«  Ibid. 

s  Bull.  N.  P.  285 ;  Benington  d.  Dormer  v,  Fortescne,  Gas.  temp.  Hardw.  162, 163. 

^  BuU  N.  P.  286.  But  where  the  same  jury  are  also  to  assess  Jamajses  against  the 
witness,  it  seems  he  is  not  admissible.  See  Mash  v.  Smith,  1  C.  &  P.  577  :  supra^ 
"856. 


<a)  Where  the  court  in  its  discretion  decision  of  them  ;  and  the  jury  should  be 

orders  several  actions,  depending  on  the  directed  to  confine  the  testimony  of  the 

same  evidence,  to  be  tried  together,  the  witness  to  the  case  in  which  he  is  compe- 

testimony  of  a  witness  who  is  competent  tent.    Kimball    v,  Thompson,    4    Gush, 

in  one  of  the  actions  is  not  to  be  excluded  (Mass. )  441.  See  also  Beeves  v.  Matthews, 

because  it  is  inadmissible  in  the  others,  i7  Ga.  449. 
and  may  possibly  have  some  effect  on  the 
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§  861.  In  equity.  In  ehaneery^  parties  to  the  record  are  subject 
to  examination  as  witnesses  much  more  freely  than  at  law.  A. 
plaintiff  may  obtain  an  order,  as  of  course,  to  examine  a  defend- 
ant, and  a  defendant  a  co-defendant,  as  a  witness,  upon  affidavit 
that  he  is  a  material  witness,  and  is  not  interested  on  the  side  of 
the  applicant,  in  the  matter  to  which  it  is  proposed  to  examine  him, 
the  order  being  made  subject  to  all  just  exceptions.^  And  it  may 
be  obtained  ex  parte,  as  well  after  as  before  decree.^  If  the  an- 
swer of  the  defendant  has  been  replied  to,  the  replication  must  be 
withdrawn  before  the  plaintiff  can  examine  him.  But  a  plaintiff 
cannot  be  examined  by  a  defendant,  except  by  consent,  unless  he 
is  merely  a  trustee,  or  has  no  beneficial  interest  in  the  matter  in 
question.^  Nor  can  a  co-plaintiff  be  examined  by  a  plaintiff  with- 
out the  consent  of  the  defendant.  The  course  in  the  latter  of 
such  cases  is,  to  strike  out  his  name  as  plaintiff,  and  make  him  a 
defendant ;  and,  in  the  former,  to  file  a  cross-bill.^ 

§  862.  Rule  in  oivil  and  criminal  oaBes  the  same.  The  princi- 
ples which  govern  in  the  admission  or  exclusion  of  parties  as  wit- 
nesses in  civil  cases  are  in  general  applicable,  with  the  like  force, 
to  criminal  prosecutionSj  except  so  far  as  they  are  affected  by  par- 
ticular legislation,  or  by  considerations  of  public  policy.  In  these 
cases,  the  State  is  the  party  prosecuting,  though  the  process  is 
usually,  and  in  some  cases  always,  set  in  motion  by  a  private 
individual,  commonly  styled  the  pro8e<mtor.     In  general,  this  indi- 

1  2  Daniel*8  Chan.  Pr.  1035,  n.  (Perkins's  ed.) ;  Id.  1043  ;  Ashton  v.  Parker,  14 
Sim.  632.  Bat  where  there  are  several  defendants,  one  of  whom  alone  has  an  interest 
in  defeating  the  plaintiff's  claim,  the  evidence  of  the  defendant  so  interested,  thongh 
taken  in  behalf  of  a  co-defendant,  is  held  inadmissible.  Clarke  v.  Wyburu,  12  Jar. 
618.  It  has  been  held  in  Massachusetts,  that  the  answer  of  one  defendant,  so  far  as  it 
is  responsive  to  the  bill,  may  be  read  by  another  defendant,  as  evidence  in  his  own 
favor.     Mills  v.  Gore,  20  Pick.  28. 

>  Steed  V.  Oliver,  11  Jur.  865  ;  Paris  v.  Hughes»  1  Keen,  1 ;  Van  v.  Corpe,  3  My. 
&  E.  269. 

*  The  reason  of  this  rale  has  often  been  called  in  qaestion ;  and  tiie  opinion  of 
many  of  the  profession  is  inclined  in  favor  of  making  the  right  of  examination  of 
parties  in  equity  reciprocal,  without  the  intervention  of  a  cross-bill.  See  1  Smith's 
Ch.  Pr.  459,  n.  (1 );  tteport  on  Chancery  Practice,  App.  p.  158,  Q.  49.  Sir  Sanrael 
Romilly  was  in  favor  of  snch  change  in  tne  practice,  id.  p.  54,  Q.  266  ;  1  Hofiinan's 
Ch.  Pr.  345.  In  some  of  the  United  States,  this  has  already  been  done  by  statate. 
See  New  York,  Code  of  Practice,  §§  390,  395,  896  (BlatchfonTs  ed.) ;  Ohio»  Rev.  Stat. 
1841,  c.  87,  §  26  ;  Missouri,  Rev.  Stat.  1845,  c  187,  art  2,  §§  14, 15 ;  New  Jersey, 
Rev.  Stat  1846,  tit.  28  c.  1,  §  40 ;  Texas,  Hartley's  Dig.  arts.  785,  789  ;  Wisconsin, 
Rev.  Stat.  1849,  c.  84,  §  80  ;  Califoraia,  Rev.  Stat  1850.  c.  142,  §§  296-803. 

*  1  Smith's  Ch.  Pr.  848,  344  ;  1  Hoffman's  Ch.  Pr.  485-488.  See  further,  Greeley  on 
Evid.  242-244 ;  2  Mad.  Chan.  415,  416 ;  NeilBon  «.  McDonald,  6  Johns.  Ch.  201 ; 
Souverbye  «.  Arden,  1  Johns.  Ch.  240  ;  2  Daniel's  Ch.  Pr.  455,  456 ;  Piddock  «. 
Brown,  3  P.  W.  288  ;  Murray  v.  ShadweU,  2  V.  &  B.  401 ;  Hoffm.  Master  in  Chanc 
18, 19  ;  Cotton  v.  LuttreU,  1  Atk.  451. 
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vidual  has  bo  direct  and  certain  interest  in  the  event  of  the  prose- 
cution; and  therefore  he  is  an  admissible  witness.  Formerly, 
indeed,  it  was  supposed  that  he  was  incompetent,  by  reason  of  an 
indirect  interest  arising  from  the  use  of  the  record  of  conviction 
as  evidence  in  his  favor  in  a  civil  suit ;  and  this  opinion  was  re- 
tained down  to  a  late  period  as  applicable  to  cases  of  forgery,  and 
especially  to  indictments  for  perjury.  But  it  is  now  well  settled, 
as  will  hereafter  more  particularly  be  shown,^  that  the  record  in 
a  criminal  prosecution  cannot  be  used  as  evidence  in  a  civil  suit, 
either  at  law  or  in  equity,  except  to  prove  the  mere  fact  of  the  ad- 
judication, or  a  judicial  confession  of  guilt  by  the  party  indicted.^ 
The  prosecutor,  therefore,  is  not  incompetent  on  the  ground  that 
he  is  a  party  to  the  record ;  but  whether  any  interest  which  he  may 
have  in  the  conviction  of  the  offender  is  sufficient  to  render  him 
incompetent  to  testify  will  be  considered  more  appropriately  under 
the  head  of  incompetency  from  interest.^ 

§  363.  Defandanta  in  criminal  oases.  In  regard  to  defendants 
in  criminal  easei^  if  the  State  would  call  one  of  them  as  a  witness 
against  others  in.  the  same  indictment,  this  can  be  done  ohly  by 
discharging  him  from  the  record ;  as,  by  the  entry  of  a  nolle  prose- 
qui;^ or,  by  an  order  for  his  dismissal  and  discharge,  where  he 
has  pleaded  in  abatement  as  to  his  own  person,  and  the  plea  is 
not  answered ;  *  or,  by  a  verdict  of  acquittal,  where  no  evidence, 
or  not  sufficient  evidence,  has  been  adduced  against  him.  In  the 
former  case,  where  there  is  no  proof,  he  is  entitled  to  the  verdict ; 
and  it  may  also  be  rendered  at  the  request  of  the  other  defend- 
ants, who  may  then  call  him  as  a  witness  for  themselves,  as  in 
civil  cases.  In  the  latter,  where  there  is  some  evidence  against 
him,  but  it  is  deemed  insufficient,  a  separate  verdict  of  acquittal 
may  be  entered,  at  the  instance  of  the  prosecuting  officer,  who 

1  Infra,  §  637. 

3  Bex  V.  BoetOD,  4  East,  572 ;  Bartlett  v.  Pickengill,  Id.  577,  n.  ;  Gibsoo  v.  Mc- 
Garty,  Om,  temp.  Hardw.  811 ;  RichardBon  v.  WilUama,  12  Mod.  819  ;  Reg.  v.  Moreau, 
'  86  iJ^.  Oba.  69  ;  11  Ad.  &  £L  1028  ;  infra,  §  587.  The  exception  which  had  growa 
up  in  the  case  of  foi^ry  was  admitted  to  be  an  anomaly  in  the  law,  in  4  East,  582,  per 
Lord  EUenborough,  and  in  4  B.  &  Aid.  210,  "f^r  Ablwtt,  C.  J.  ;  and  was  finally  re- 
moTed  by  the  dedaratory  act,  for  such  in  effect  it  certainly  is,  of  9  Geo.  IV.  c  82,  §  2. 
In  this  country,  with  tiie  exception  of  a  few  early  cases,  the  party  to  the  forged  instru- 
ment has  been  held  admissible  as  a  witness,  on  the  general  principles  of  the  criminal 
law.  See  Commonwealth  v.  Snell,  8  Mass.  82  ;  reople  v.  Dean,  6  Cowen,  27  ; 
Furber  v.  HUliard,  2  N.  H.  480 ;  Respnblica  v,  Robs,  2  DalL  289 ;  State  v.  Foster, 
8  McCoiti,  442. 

»  /nfra,  §§  412-414. 

«  BuU.  N.  P.  285  ;  Cas.  temp.  Hardw.  163. 

*  Rex  V.  Sherman,  Gas.  temp.  Hardw.  808. 
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may  then  call  him  as  a  witness  against  the  others.^  On  the  same 
principle,  where  two  were  indicted  for  an  assault,  and  one  sub- 
mitted and  was  fined,  and  paid  the  fine,  and  the  other  pleaded 
^^  not  guilty,"  the  former  was  admitted  as  a  competent  witness  for 
the  latter,  because  as  to  the  witness  the  matter  was  at  an  end.' 
But  the  matter  is  not  considered  as  at  an  end,  so  as  to  render  one 
defendant  a  competent  witness  for  another,  by  anything  short  of 
a  final  judgment  or  a  plea  of  guilty.^  (a)  Therefore,  where  two 
were  jointly  indicted  for  uttering  a  forged  note,  and  the  trial  of 
one  of  them  was  postponed,  it  was  held,  that  he  could  not  be 
called  as  a  witness  for  the  other>  So,  where  two,  being  jointly  in- 
dicted for  an  assault,  pleaded  separately  ^^  not  guilty,"  and  elected 
to  be  tried  separately,  it  was  held,  that  the  one  tried  first  could  not 
call  the  other  as  a  witness  for  him.^ 

§  364.  FonotionB  of  judge  and  wltneM  Inoompatible.  Before  we 
dismiss  the  subject  of  parties,  it  may  be  proper  to  take  notice  of 
the  case  where  the  facts  are  personally  known  by  the  judge  before 
whom  the  cause  is  tried.  And  whatever  difference  of  opinion 
may  once  have  existed  on  this  point,  it  seems  now  to  be  agreed 
that  the  same  person  cannot  be  both  witness  and  Judge  in  a  cause 
which  is  on  trial  before  him.  If  he  is  the  sole  judge,  he  cannot 
be  sworn ;  and,  if  he  sits  with  others,  he  still  can  hardly  be 
deemed  capable  of  impartially  deciding  on  the  admissibility  of  his 
own  testimony,  or  of  weighing  it  against  that  of  another.®  Whether 

1  Rex  V.  Rowland,  Ry.  &  M.  401 ;  Rex  v.  Mutineers  of  the  <*  Bounty/*  cited  Big. 
1  East,  312,  818. 

>  Rex  V.  Fletcher,  1  Stra.  688  ;  Reg.  v.  Lyons,  9  G.  &  P.  665 ;  Reg.  v.  WiUiams*  8 
C.  &  P.  284 ;  supra,  {  858  ;  Commonwealth  v.  YjaBtman,  1  Cu8h«  189. 

*  Reg.  V.  Hinks,  1  Denis.  C.  C.  84. 

*  Commonwealth  v.  Marsh,  10  Pick.  67. 

*  People  V,  Bill,  10  Johns.  95.  In  Rex  v,  Lafone,  6  Esp.  164,  where  one  defend- 
ant suffered  judgment  by  default,  Lord  Ellenborough  held  him  incompetent  to  testi^ 
for  the  others  ;  apparently  on  the  grrmnd,  that  there  was  a  community  of  guilt,  and 
that  the  offence  of  one  was  the  ofleuce  of  all.  But  no  authority  was  cited  in  the  case, 
and  the  decision  is  at  variance  iitdth  the  general  doctrine  in  cases  of  tort.  The  reason 
given,  moreover,  assumes  the  very  point  in  dispute,  namely,  whether  there  was  any 
guilt  at  all.  The  indictment  was  for  a  misdemeanor,  in  obstructing  a  revenue  officer 
in  the  execution  of  his  duty.  See  1  Phil.  Evid.  68.  But  where  two  were  jointly  in- 
dicted for  an  assault  and  battery,  and  one  of  them,  on  motion,  was  tried  first,  the  wife 
of  the  other  was  held  a  competent  witness  in  his  favor.  Moffit  v.  State,  2  Humph.  99. 
And  see  Jones  v.  State,  1  Kelly  (Ga. ),  610  ;  Commonwealth  v.  Manson,  2  Asmn.  81  ; 
supra,  §  386,  n.  ;  State  v.  Worthing,  1  Rediugt.  (81  Me.)  62. 

«  Ross  V.  Buhler,  2  Martin,  N.  s.  818.  So  is  the  law  of  Spain  (Partid.  8,  tit  16, 
1.  19  ;  1  Moreau  &  Carlton's  Tr.  p.  200) ;  and  of  Scotland.  Gkssford  on  Evid.  p.  602; 

(a)  Where  two  defendants  were  jointly  held  to  be  a  competent  witness  for  the 
indicted  for  an  assault,  and  one  was  de-  other  defendant  State  v.  Worthing,  81 
faulted  on  his  recognizance,  his  wife  was    Me.  62. 
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his  knowledge  of  common  notoriety  is  admissible  proof  of  that 
fact  is  not  so  clearly  agreed.^  On  grounds  of  public  interest  and 
convenience,  a  judge  cannot  be  called  as  a  witness  to  testify  to 
what  took  place  before  him  in  the  trial  of  another  cause,^  though 
he  may  testify  to  foreign  and  collateral  matters  which  happened 
in  his  presence  while  the  trial  was  pending  or  after  it  was  ended.^ 
In  regard  to  attomeySy  it  has  in  England  been  held  a  very  objec- 
tionable proceeding  on  the  part  of  an  attorney  to  give  evidence 
when  acting  as  advocate  in  the  cause ;  and  a  sufficient  ground  for 
a  new  trial.^  But  in  the  United  States  no  case  has  been  found 
to  proceed  to  that  extent ;  and  the  fact  is  hardly  ever  known  to 
occur. 

§  865.  Mental  defioienoies.  We  proceed  now  to  consider  the 
SECOND  CLASS  of  persous  incompetent  to  testify  as  witnesses; 
namely,  that  of  persons  deficient  in  undebstandinq.  We  have 
already  seen,^  that  one  of  the  main  securities,  which  the  law 
has  provided  for  the  purity  and  truth  of  oral  evidence,  is,  that 
it  be  delivered  under  the  sanction  of  an  oath ;  and  that  this  is 
none  other  than  a  solemn  invocation  of  the  Supreme  Being,  as 
the  Omniscient  Judge.  The  purpose  of  the  law  being  to  lay 
hold  on  the  conscience  of  the  witness  by  tEis  religious  solemnity, 
it  is  obvious,  that  persons  incapable  of  comprehending  the  nature 
and  obligation  of  an  oath  ought  not  to  be  admitted  as  witnesses. 
The  repetition  of  the  words  of  an  oath  would,  in  their  case,  be 
but  an  unmeaning  formality.  It  makes  no  difference  from  wliat 
cause  this  defect  of  understanding  may  have  arisen ;  nor  whether 
it  be  temporary  and  curable,  or  permanent;  whether  the  party 
be  hopelessly  an  idiot,  or  maniac,  or  only  occasionally  insane,  as 

Tait  on  Evid.  432  ;  Stair's  Inst  book  iv.  tit  45,  4  ;  Erskine's  Inst,  book  iy.  tit  2,  83. 
If  his  presence  on  the  bench  is  necessary  to  the  legal  constitation  of  the  court,  he  can- 
not be  sworn  as  a  witness,  even  by  consent ;  and  if  it  is  not,  and  his  testimony  is 
necessary  in  the  caose  on  trial,  he  snoold  leave  the  bench  until  the  trial  is  finished. 
Morss  V.  Moras,  4  Am.  Law  Rep.  v,  8.  611.  This  principle  has  not  been  extended  to 
jurors.  Though  the  jury  may  use  their  general  knowledge  on  the  subject  of  any  ques- 
tion before  them ;  yet,  if  any  juror  has  a  particular  knowledge,  as  to  which  he  can  tes- 
tify, he  must  be  sworn  as  a  witness.  Baz  v.  Rosser,  7  C.  &  P.  648  ;  Stones  v,  Byron, 
4  DowL  h  L.  898.     See  infra,  §  886,  n. 

^  Lord  Stair  and  Mr.  Erskine  seem  to  have  been  of  opinion  that  it  was,  "  unless  it 
be  oyerruled  by  pr^pmnt  contrary  eyidence."  But  Mr.  Glassford  and  Mr.  Tait  are  of 
the  contrary  opinion.    See  the  places  cited  in  the  preceding  note. 

*  Beg.  V.  Qazard,  8  C.  &  P.  595,  per  Patteson,  J. 

«  Picx  V.  Earl  of  Thanet,  27  HoweU's  St  Tr.  847,  848.  See  $upra,  {  252,  aa  to  the 
admissibility  of  jurors. 

«  Dunn  V.  Packwood,  11  Jar.  242  a. 

*  Suprot  i  827. 
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a  lunatic ;  or  be  intoxicated ;  or  whether  the  defect  arises  from 
mere  immaturity  of  intellect,  as  in  the  case  of  children,  (a)  While 
the  deficiency  of  underatanding  exUU^  be  the  cause  of  what  nature 
soever,  the  person  is  not  admissible  to  be  sworn  as  a  witness. 
But  if  the  cause  be  temporary,  and  a  lucid  interval  should  occur, 
or  a  cure  be  effected,  the  competency  also  is  restored.^  (V) 

§  866.  Deaf  and  dumb  persons.  In  regard  to  persons  de<rf  and 
dumb  from  their  birth,  it  has  been  said  that,  in  presumption  of 
law,  they  are  idiots.  And  though  this  presumption  has  not  now 
the  same  degree  of  force  which  was  formerly  given  to  it,  that 
unfortunate  class  of  persons  being  found  by  the  light  of  modem 
science  to  be  much  more  intelligent  in  general,  and  susceptible  of 
far  higher  culture,  than  was  once  supposed ;  yet  still  the  presump- 
tion is  so  far  operative,  as  to  devolve  the  burden  of  proof  on  the 
party  adducing  the  witness,  to  show  that  he  is  a  person  of  suffi- 

^  6  Com.  Dig.  851,  862,  TutTnaigne,  A,  1 ;  liviagston  v.  Eieivted,  10  Johns.  86S ; 
£van8  p.  Hettich,  7  Wheat.  458,  470 ;  White's  Case,  2  Leach,  Cr.  Cas.  430  ;  Tait  on 
Evid.  pp.  342,  343.  The  fact  of  want  of  understanding  is  to  be  proved  by  the  object- 
ing party,  by  testimony  cUiunde,  Robinson  v,  Dana,  16  Vt.  474.  See,  as  to  intoxi- 
cation, Hartford  v.  Palmer,  16  Johns.  143;  Gebhart  v.  Shindle,  16  S.  &  R.  235; 
Heinec.  ad  Pandect.  Par.  8,  §  14.  Whether  a  numomaniae  is  a  competent  witness 
is  a  point  not  known  to  have  been  directly  decided  ;  and  upon  which  text-writeT3  differ 
in  opinion.  Mr.  Roscoe  deems  it  the  safest  rule  to  exclude  their  testimony.  Rose 
Crim.  Evid.  p.  128.  Mr.  Best  considers  this  "hard  measure."  Best,  Princ.  End. 
p.  168.  In  a  recent  case  before  the  Privy  Council,  where  a  will  was  contested  on  the 
ground  of  incapacity  in  the  mind  of  the  testator,  it  was  held,  that  if  the  mind  is  nn- 
somid  on  one  subject,  and  this  unsoundness  is  at  all  times  existing  npon  that  subject, 
it  is  erroneous  to  suppose  the  mind  of  such  a  person  really  sound  on  other  subjects ; 
and  that  therefore  the  will  of  such  a  person,  though  apparently  ever  so  rational  and 
pro|)er,  was  void.  Waring  v.  Waring,  12  Jur.  947,  Priv.  C.  Here,  the  power  of  per- 
ceiving facts  is  sound,  but  the  faculty  of  comparing  and  of  judging  is  imiiaired.  Bat 
where,  in  a  trial  for  manslaughter,  a  lunatic  patient  was  admitted  as  a  witness,  who 
had  been  confined  in  a  lunatic  asylum,  and  who  labored  under  the  delusion,  both  at 
the  time  of  the  transaction  aiid  of  the  trial,  that  be  was  possessed  by  twenty  thousand 
spirits,  but  whom  the  medical  witness  believed  to  be  capable  of  giving  an  account  of 
any  transaction  that  happened  before  his  eyes,  and  who  appeared  to  understand  the 
obligation  of  an  oath,  and  to  believe  in  future  rewards  and  punishments,  —  it  was  held, 
that  his  testimony  was  properly  received.  And  that  where  a  person,  under  an  insane 
delusion,  is  offered  as  a  witness,  it  is  for  the  judge  at  the  time  to  decide  npon  his  com- 
petency as  a  witness,  and  for  the  jury  to  judge  of  the  credibility  of  his  evidence.  Beg. 
V.  Hill,  16  Jur.  470  ;  6  Eng.  Law  &  Eq.  647  ;  6  Coz,  C.  C.  269.  (c) 

(a)  In  man^  of  the  States,  these  vari-  he  may  conduct  the  examination  of  the 
ous  causes  of  incompetency  are  embodied  witness  as  he  sees  fit,  to  ascertain  that 
in  the  statutes.  See  schedule  of  statutes,  competency.  Cannady  i^.  Lynch,  27  Minn. 
cmU,  §  829,  note  a.     The  effect  of  this  486. 

enactment  generally,  does  not  alter  the         (c)  Holoomb   v.   Holcomb,    28    Conn. 

common-law  rules,  and  the  common  law  177.     If  the  witness  can  disoem    right 

rules  are  la  force  where  the  statute  con-  from  wronff,  and  has  power  to  sp^k  firom 

tains  no  mention  of  them.  memory,  he  is  competent.    Coleman  «. 

(b)  The  question  of  the  competency  of  Com.,  26  Gratt.  (Ya.)  866. 
the  witness  is  for  the  judge  to  decide,  and 
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cient  understanding.  This  being  done,  a  deaf  mute  may  be  sworn 
and  give  evidence,  by  means  of  an  interpreter.*  If  he  is  able  to 
communicate  his  ideas  perfectly  by  writing,  he  will  be  required 
to  adopt  that,  as  the  more  satisfactory,  and  therefore  the  better 
method ;  ^  but  if  his  knowledge  of  that  method  is  imperfect,  he 
will  be  permitted  to  testify  by  means  of  signs.* 

§  867.  Children.  But  in  respect  to  children^  there  is  no  precise 
age  within  which  they  are  absolutely  excluded,  on  the  presump- 
tion that  they  have  not  sufficient  understanding.  At  the  age  of 
fourteen,  every  person  is  presumed  to  have  common  discretion 
and  understanding,  until  the  contrary  appears;  but  under  that 
age  it  is  not  so  presumed ;  and  therefore  inquiry  is  made  as  to  the 
degree  of  understanding,  which  the  child  offered  as  a  witness  may 
possess ;  and  if  he  appears  to  have  sufficient  natural  intelligence, 
and  to  have  been  so  instructed  as  to  comprehend  the  nature  and 
effect  of  an  oath,  he  is  admitted  to  testify,  whatever  his  age  may 
be.^  (a)  This  examination  of  the  child,  in  order  to  ascertain  his 
capacity  to  be  sworn,  is  made  by  the  judge  at  his  discretion ;  and 
though,  as  has  been  just  said,  no  age  has  been  precisely  fixed, 
within  which  a  child  shall  be  conclusively  presumed  incapable, 
yet  in  one  case  a  learned  judge  promptly  rejected  the  dying  dec- 
larations of  a  child  of  four  years  of  age,  observing,  that  it  was 
quite  impossible  that  she,  however  precocious  her  mind,  could  have 
had  that  idea  of  a  future  state  which  is  necessary  to  make  such 
declarations  admissible.^  On  the  other  hand,  it  is  not  unusual 
to  receive  the  testimony  of  children  under  nine,  and  sometimes 
•ven  under  seven  years  of  age,  if  they  appear  to  be  of  sufficient 
understanding ;  ^  and  it  has  been  admitted  even  at  the  age  of  five 

I  Ruston's  Case,  1  Leach,  Or.  Gas.  408  ;  Tait  on  Erid.  848 ;  1  Rasa,  on  Crimes, 
p.  7  ;  1  Hale,  P.  C.  34.  Lord  Hale  refers,  for  authority  aa  to  the  ancient  presumption, 
to  the  Laws  of  King  Alfred,  c.  14,  which  is  in  these  words  :  "  Si  quis  mutus  vel  suidus 
natus  sit,  nt  i)eccata  sua  confiteri  nequeat,  nee  inficiari,  emendet  pater  scelera  ipsius." 
Yid.  Leges  Barbcoor.  Antiq.  vol  iv,  p.  249 ;  Ancient  Laws  and  Statutes  of  Engknd, 
voL  L  p.  71. 

•  Morrison  v.  Lennard,  3  C.  fc  P.  127. 

•  State  V.  De  Wolf,  8  Conn.  98  ;  Commonwealth  v.  Hill,  14  Mass.  207 ;  Snyder  v. 
Nations,  5  Blaokf.  295. 

•  McNally's  Evid.  p.  149,  c.  11 ;  Bull.  N.  P.  293  ;  1  Hale,  P.  C.  802 ;  2  Russ.  on 
Crimes,  p.  690  ;  Jackson  v.  Gridley,  18  Johns.  98. 

•  Rex  V.  Pike,  3  C.  &  P.  698 ;  People  v.  McNair,  21  Wend.  608.  Neither  can 
the  declarations  of  such  a  child,  if  liying,  be  received  in  evidence.  Rex  v,  Brasier,  1 
East,  P.  C.  448.  (6) 

•  1  East,  P.  C.  442  ;  Commonwealth  v.  Hutchinson,  10  Mass.  225 ;  McNaUy's  Evid. 
p.  154  ;  State  v.  Whittier,  8  Shepl.  341. 

(a)  MeOuiie  v.  People,  44  Mich.  286.  (5)  Smith  v.  State,  41  Tez.  862. 
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jears.^  If  the  child,  being  a  principal  witness,  appears  not  yet 
sufficiently  instructed  in  the  nature  of  an  oath,  the  court  will,  in 
its  discretion,  put  off  the  trial,  that  this  may  be  done.^  But 
whether  the  trial  ought  to  be  put  off  for  the  purpose  of  instruct- 
ing an  adult  witness  has  been  doubted.' 

§  868.  Moral  defioienoies.  The  THIRD  class  of  persons  incom- 
petent to  testify  as  witnesses  consists  of  those  who  are  insensible 
TO  THE  OBUOATiONS  OP  AN  OATH,  from  defect  of  religious  senti- 
ment and  belief.  The  very  nature  of  an  oath,  it  being  a  religious 
and  most  solemn  appeal  to  God,  as  the  Judge  of  all  men,  presup- 
poses that  the  witness  believes  in  the  existence  of  an  omniscient 
Supreme  Being,  who  is  "the  rewarder  of  truth  and  avenger  of 
falsehood ; "  ^  and  that,  by  such  a  formal  appeal,  the  conscience 
of  the  witness  is  affected.  Without  this  belief,  the  person  cannot 
be  subject  to  that  sanction,  which  the  law  deems  an  indispensable 
test  of  trutL^    It  is  not  sufficient,  that  a  witness  believes  himself 

1  Rex  V.  Brasier,  1  Leach,  Cr.  CaB.  199 ;  8.  o.  Bull.  N.  P.  29S ;  8.  c.  1  East,  P.  O.  44S. 

s  McNally's  Evid.  p.  154  ;  Rex  v.  White,  2  Leach,  C.  Cas.  430,  n.  a  ;  Rex  «.  Wade, 
1  Mood.  Cr.  Cas.  86.  But  in  a  late  case,  before  Mr.  Justice  Patteson,  the  learned  judge 
said,  that  he  must  be  satisfied  that  the  child  felt  the  binding  obligation  of  an  oath, 
from  the  general  course  of  her  religious  education  ;  and  that  the  effect  of  the  oath  upon 
the  conscience  should  arise  from  reugious  feelings  of  a  permanent  nature,  and  not  merely 
from  instructions,  confined  to  the  nature  of  an  oath,  recently  communicated,  for  the  pur- 
pose of  the  particular  triaL  And  therefore,  the  witness  having  been  yisited  bat  twice 
by  a  clercyman,  who  had  ffiveu  her  some  instructions  as  to  the  nature  of  an  oath,  but 
still  ^e  had  but  an  imper^ct  understanding  on  the  subject,  her  evidence  was  rejected. 
Rex  V.  Williams,  7  C.  &  P.  820.  In  a  more  recent  case,  where  the  principal  wilaiess  for 
the  prosecution  was  a  female  child  of  six  years  old,  wholly  ignorant  of  the  nature  of  an 
oath,  a  postponement  of  the  trial  was  moved  for,  that  she  might  be  instructed  on  that 
subject ;  but  Pollock,  G.  B.,  refused  the  motion  as  tending  to  endanger  the  safety  cf 
public  justice  ;  observing  that  more  probably  would  be  lost  in  memory,  than  would  be 
|;ained  in  point  of  religious  education  ;  adding,  however,  that  in  cases  where  the  inteF 
lect  was  sufficiently  matured,  but  the  education  only  had  been  neglected,  a  postpone- 
ment might  be  very  proper.    Reg.  v.  Nicliolas,  2  G.  &  K.  246. 

•  See  Rexv.  Wade,  1  Mood.  Cr.  Cas.  86. 

•  Per  Lord  Hardwicke,  1  Atk.  48.  The  opinions  of  the  earlier  as  well  as  kter 
jurists,  concerning  the  nature  and  obligations  of  an  oath,  are  quoted  and  discussed 
much  at  large,  in  Omichund  v.  Barker,  1  Atk.  21,  and  in  Tyler  on  Oaths,  passim,  to 
which  the  learned  reader  is  referred. 

•  1  Stark.  Evid.  22.  "  The  law  is  wise  in  requiring  the  highest  attainable  sanction 
for  the  truth  of  testimony  given ;  and  is  consistent  in  rejecting  all  witnesses  incapaUe  of 
feeling  this  sanction,  or  of  receiving  this  test  ;  whether  this  incapacity  arises  from  the 
imbecility  of  their  understanding,  or  from  its  perversity.  It  does  not  impute  guilt  or 
blame  to  either.  If  the  witness  is  evidently  intoxicated,  he  is  not  allowed  to  be  sworn  ; 
because,  for  the  time  being,  he  is  evidently  incapable  of  feeling  the  force  and  obligation 
of  an  oath.  The  non  compos,  and  the  infant  of  tender  age,  are  rejected  for  the  same  rea- 
son, but  without  blame.  The  atheist  is  also  rejected,  because  he,  too,  is  incapable  of 
realizing  the  obligation  of  an  oath,  in  conseauence  of  his  unbelict  The  law  looks  only  to 
the  fact  of  incapacity,  not  to  the  cause,  or  tne  manner  of  avowal.  Whether  it  be  calmly 
insinuated  with  the  elegance  of  Gibbon,  or  roared  forth  in  the  disgusting  blasphemies  of 
Paine,  still  it  is  atheism  ;  and  to  require  the  mere  formality  of  an  oath,  from  one  who 
avow^ly  despises,  or  is  incapable  of  feeling,  its  peculiar  sandjpn,  would  be  but  t 
mockery  of  justice."    1  Law  Reporter,  pp.  346,  847. 
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bound  to  speak  the  truth  from  a  regard  to  character,  or  to  the 
common  interests  of  society,  or  from  fear  of  the  punishment  which 
the  law  inflicts  upon  persons  guilty  of  perjury.  Such  motives  have 
indeed  their  influence,  but  they  are  not  considered  as  affording  a 
sufficient  safeguard  for  the  strict  observance  of  truth.  Our  law, 
in  common  with  the  law  of  most  civilized  countries,  requires  the 
additional  security  afforded  by  the  religious  sanction  implied  in  an 
oath ;  and,  as  a  necessary  consequence,  rejects  all  witnesses,  who 
are  incapable  of  giving  this  security.^  Atheists,  therefore,  and  all 
infidels,  that'  is,  those  who  profess  no  religion  that  can  bind  their 
consciences  to  speak  truth,  are  rejected  as  incompetent  to  testify 
as  witnesses.^  (a) 

§  369.  Nature  of  rellgioQs  faith  reqtdxad.  As  to  the  nature  and 
degree  of  religious  faith  required  in  a  witness,  the  rule  of  law,  as 
at  present  understood,  seems  to  be  this,  that  the  person  is  compe- 
tent to  testify,  if  he  believes  in  the  being  of  God,  and  a  future 
state  of  rewards  and  punishments;  that  is,  that  Divine  punish- 
ment will  be  the  certain  consequence  of  perjury.  It  may  be  con- 
sidered as  now  generally  settled,  in  this  country,  that  it  is  not 
material,  whether  the  witness  believes  that  the  punishment  will  be 
inflicted  in  this  world,  or  in  the  next.  It  is  enough,  if  he  has  the 
religious  sense  of  accountability  to  the  Omniscient  Being,  who  is 
invoked  by  an  oath.^ 

n  Phil.  Evid.  10(9tlied.). 

«  Bull  N.  P.  292 ;  1  Stark.  EWd.  22  j  1  Atk.  40,  46 ;  1  PhiL  Evid.  10  (9tli  ed. ). 
The  objection  of  incompetency,  from  the  want  of  belief  in  the  existence  of  Gk>d,  is 
abolished,  as  it  seems,  in  Michigan,  by  force  of  the  statute  which  enacts  that  no  person 
shall  be  deemed  incompetent  as  a  witness  *'  on  account  of  his  opinions  on  tibe  subject 
of  religion."  Rev.  Stat  1846,  c.  102,  §  96.  So  in  Maine,  Key.  Stat.  c.  82,  Rer. 
Stat.  1871,  §  81.  And  in  Wisconsin,  Ck>nst.  art.  1,  §  18.  And  in  Missouri,  Rev.  Stat. 
1845,  c  186,  §  21.  And  in  Mass.  Gen.  Stat  c.  181,  §  12,  Pnb.  Stat  1882,  c.  169, 
§  18.  In  some  other  States,  it  is  made  sufficient,  by  statute,  if  the  witness  believes  in 
the  existence  of  a  Supreme  Being.  Connecticut,  Rev.  Stat.  1849,  tit.  1,  §  140,  Gen. 
Stat.  1876,  p.  440  ;  New  Hampshire,  Rev.  Stat  1842,  c.  188,  §  9,  Gen.  Laws,  1878, 
c.  228,  §  12.  In  others,  it  is  requisite  that  the  witness  should  believe  in  the  existence 
of  a  Supreme  Being,  who  will  punish  false  swearing.  New  York,  Rev.  Stat.  vol.  ii 
p.  606  (8d  ed.) ;  Missouri,  Rev.  Stat.  1836,  p.  419. 

*  The  proper  test  of  the  competency  of  a  witness  on  the  score  of  a  religious  belief 


(a)  In  addition  to  these  States  men- 
tioned in  note  2,  the  following  have  abol- 
ished incompetency  from  lack  of  religious 
belief:  —  Arizona:  Gomp.  Laws,  1877,  p. 
469;  California,  HitteU's  Code,  §  11879; 
Indiana,  Rev.  Stat  1881,  §  606  ;  Min- 
nesota, Stat  1878,  p.  792,  §  7 ;  Missis- 
dppi,  Rev.  Code,  1880,  §  1604;  Texas, 
Rev.  Stat  1879,  art.  2249 ;  Crim.  Code, 
art    786;    Yermonty   Rev.  Stat   1880, 


§  1007.  In  Iowa  (Rev.  Code,  1880, 
§  8686),  Ohio  (Rev.  Stat.  1880  (2d  ed.) 
§  6240).  Tennessee  Stat  (1871,  §  8807),  and 
other  States,  where  the  statutes  enact  that 
"  all  persons,"  or  **  every  human  being," 
or  "eveiy  one  who  can  understand  an 
oath"  shall  be  competent  probably  reli- 
gions disbelief  would  not  affect  the  oompe- 
tency  of  a  witness. 


r 
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§  870.  Moral  oompetenoy  presnmed.  It  should  here  be  obserred 
that  defect  of  religious  faith  is  never  presumed.  On  the  contraiy, 
the  law  presumes  that  every  man  brought  up  in  a  Christian  land, 
where  God  is  generally  acknowledged,  does  believe  in  him,  and  fear 
him.  The  charity  of  its  judgment  is  extended  aUke  to  all.  The 
burden  of  proof  is  not  on  the  party  adducing  the  witness,  to  prove 
that  he  is  a  believer ;  but  it  is  on  the  objecting  party,  to  prove 
that  he  is  not.  Neither  does  the  law  presume  that  any  man  is  a 
hypocrite.  On  the  contrary,  it  presumes  him  to  be  what  he  pro- 
fesses himself  to  be,  whether  atheist  or  Christian ;  Imd  the  state 
of  a  man's  opinions,  as  well  as  the  sanity  of  his  mind,  being  once 
proved,  is,  as  we  have  already  seen,^  presumed  to  continue  un- 
changed, until  the  contrary  is  shown.  The  state  of  his  religions 
belief  at  the  time  he  is  offered  as  a  witness  is  a  fact  to  be  as- 
certained ;  and  this  is  presumed  to  be  the  common  faith  of  the 
country,  unless  the  objector  can  prove  that  it  is  not.  The  ordinary 
mode  of  showing  this  is  by  evidence  of  his  declarations,  previously 
made  to  others ;  the  person  himself  not  being  interrogated ;  for 
the  object  of  interrogating  a  witness,  in  these  cases,  before  he  is 
sworn,  is  not  to  obtain  the  knowledge  of  other  facts,  but  to  as- 
certain from  his  answers  the  extent  of  his  capacity,  and  whether 
he  has  suj£cient  understanding  to  be  swom.^  (a) 

was  aettledi  upon  great  consideration,  in  the  case  of  Omiclinnd  v.  Barker,  Willes,  545, 
8.  c.  1  Atk.  21,  to  be  the  belief  of  a  God,  and  that  he  will  reward  and  pnnish  ns  accord- 
ing to  our  deserts.  This  rule  was  recognized  in  Butts  v,  Swartwood,  2  Cowen,  481 ; 
People  V.  Mattcson,  2  Cowen,  488,  578,  n. ;  and  by  Story",  J.,  in  Wakefield  v.  Ross, 
5  Mason,  18  ;  s.  F.  9  Dane's  Abr.  817  ;  and  see  Brock  v.  Milligan,  10  Oliio,  125  ;  Arnold 
V.  Arnold,  13  Vt.  862.  Whether  an^  belief  in  a  future  state  of  existence  is  necessair, 
provided  accountability  to  God  in  this  life  is  acknowledged,  is  not  perfectly  clear.  In 
Commonwealths.  Bachelor,  4  Am.  Jurist,  81,  Thacher,  J.,  seemed  to  think  it  was.  Bot 
in  Hunscom  v.  Hunscom,  15  Mass.  184,  the  court  held,  that  mere  disbelief  in  a  future 
existence  went  only  to  the  credibility.  This  degree  of  disbelief  is  not  inconsistent  with 
the  faith  required  in  Omichund  t>.  Barker.  The  only  case  clearly  to  the  contrary,  is  At- 
wood  r.  Welton,  7  Conn.  66.  In  Curtiss  v.  Strong,  4  Day,  61,  the  witness  did  not 
believe  in  the  obligation  of  an  oath  ;  and  in  Jackson  v.  Gridley,  18  Johns.  98,  he  was  a 
mere  atheist  without  an^  sense  of  religion  whatever.  All  that  was  said,  in  these  two 
cases,  beyond  the  point  m  judgment,  was  extra-judicial.  In  Maine,  a  belief  in  the  exis- 
tence of  the  Supreme  Being  was  rendered  sufficient  by  Stat.  1838,  c  58,  without  anj 
reference  to  rewards  or  punishments.  Smith  v.  Coffin,  6  ShenL  157;  but  even  this 
seems  to  be  no  longer  required.  See  ntpraj  §  868,  n.  See  furtner.  People  v.  McGanen, 
17  Wend.  460  ;  Cubbison  v.  McCreary,  2  Watts  &  Seiig.  262  ;  Brock  v.  Milligan,  10 
Ohio,  121 ;  Thurston  v.  Whitney,  2  Law  Rep.  N.  8.  18. 

1  Supra,  §  42  ;  State  v.  Stinson,  7  Law  Reporter,  388. 

3  Swift's  Evid.  48  ;  Smith  v.  Coffin,  6  Shepl  157.  It  has  been  questioned,  whethtf 
the  evidence  of  his  declarations  ought  not  to  be  confined  to  a  perioa  shortly  anterior  to 

(a)  It  seems  to  be  held  that  the  wit-  Gray,  516,  says  :  "The  want  of  sach  reli- 
ness  may  not  be  interrogated  as  to  his  gious  belief  must  be  established  by  other 
belief.    Shaw,  C.  J.,  in  Com.  v.  Smith,  2    means  than  the  examination  of  the  witiMO 
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§  371.  'WitneMM,  how  sworn.    It  may  be  added,  in  this  place, 
that  all  witnesses  are  to  be  sworn  according  to  the  peculiar  cere- 

the  time  of  proying  them,  so  that  no  change  of  opinion  might  he  presumed.    Brock  v, 
MUligan,  10  Ohio,  126,  per  Wood,  J. 

*'  The  witness  himaelr  is  never  questioned  in  modem  practice,  as  to  his  reli^ons  helief, 
though  formerly  it  was  otherwise  (1  Swift's  Dig.  739  ;  6  Mason,  19  ;  American  Jurist, 
vol.  IV.  p.  79,  n.).  It  is  not  allowed,  even  after  be  has  been  sworn  (The  Queen's  Case,  2 
Brod.  &  Bing.  284).  Not  because  it  is  a  question  tending  to  disgrace  him,  but  because 
it  would  be  a  personal  scrutiny  into  the  state  of  his  faith  and  conscience,  foreign  to  the 
spirit  of  our  institutions.  No  man  is  obliged  to  avow  his  belief,  but  if  he  voluntarily  does 
avow  it,  there  is  no  reason  why  the  avowafshould  not  be  proved,  like  any  other  fact.  The 
truth  and  sincerity  of  the  avowal,  and  the  continuance  of  the  belief  thus  avowed,  are 
presumed,  and  very  jusUy  too,  till  they  are  disproved.  If  his  opinions  have  been  sub- 
sequently changed,  this  change  will  generally,  if  not  always,  be  provable  in  the  same 
mode  (Atwood  v,  Welton,  7  Conn.  66  ;  Curtis  v.  Strong,  4  Day,  61 ;  Swift's  £vid.  48- 
50  ;  Scott  V.  Hooper,  14  Vt.  635  ;  Mr.  Christian's  note  to  8  Bl.  Comm.  869  ;  1  PhiL 
£vid.  18  ;  Commonwealth  v.  Bachelor,  4  Am.  Jur.  79,  n.).  If  the  change  of  opinion  is 
very  recent,  this  furnishes  no  good  ground  to  admit  the  witness  himself  to  declare  it ; 
because  of  the  greater  inconvenience  which  would  result  from  thus  owning  a  door  to 
fraud,  than  from  adhering  to  the  rule  requiring  other  evidence  of  this  fact.  The  old 
cases,  in  which  the  witness  himself  was  questioned  as  to  his  belief,  have  on  this  point 
been  overruUd,  See  Christian's  note  to  8  Bl.  Comm.  [869]  n.  (30).  The  law,  there- 
fore, is  not  reduced  to  any  absurdity  in  this  matter.  It  exerdses  no  inquisitorial 
power ;  neither  does  it  resort  to  secondary  or  hearsay  evidence.  If  the  witness  is 
objected  to,  it  asks  third  persons  to  testify,  whether  he  has  declared  his  belief  in  Qod, 
and  in  a  future  state  of  rewards  and  punishments,  &c.  Of  this  fact,  they  are  as  good 
witnesses  as  he  could  be,  and  the  testimony  is  primary  and  direct  It  should  further  be 
noticed,  that  the  question,  whether  a  person,  aoout  to  be  sworn,  is  an  atheist  or  not,  can 
never  be  raised  by  any  one  but  an  adverse  party.  No  stranger  or  a  volunteer  has  a  right 
to  object.  There  must,  in  every  instance,  be  a  suit  between  two  or  more  parties,  one  of 
whom  offers  the  person  in  question  as  a  competent  witness.  The  presumption  of  law, 
that  every  citizen  is  a  believer  in  the  common  religion  of  the  country,  holds  good  until 
it  is  disproved  ;  and  it  would  be  contrary  to  all  rule  to  allow  an^  one,  not  party  to  the 
suit,  to  thrust  in  his  objections  to  the  course  pursued  by  the  litigants.  This  rule  and 
uniform  course  of  proceeding  shows  how  much  of  the  morbid  sympathy  expressed  for 
the  atheist  is  wast^.  For  tnere  is  nothing  to  prevent  him  from  taking  any  oath  of 
office  ;  nor  from  swearing  to  a  complaint  before  a  magistrate  ;  nor  from  making  oath  to 
his  answer  in  chancery.  In  this  hut  case,  indeed,  he  could  not  be  objected  to,  for  an- 
other reason  ;  namely,  that  the  plaintiff,  in  his  bill,  requests  the  court  to  require  him  to 
answer  upon  his  oath.  In  all  these,  and  many  other  similar  cases,  there  is  no  person 
authorized  to  raise  an  objection.  Neither  is  the  question  permitted  to  be  raised  against 
the  atheist,  where  he  himself  is  the  adverse  party,  and  offers  his  own  oath,  in  the  or- 
dinary course  of  proceeding.  If  he  would  make  affidavit,  in  his  own  cause,  to  the 
absence  of  a  witness,  or  to  hold  to  bail,  or  to  the  truth  of  a  plea  in  abatement,  or  to  the 
loss  of  a  paper,  or  to  the  genuineness  of  his  books  of  account,  or  to  his  fears  of  bodily 
harm  from  one  against  whom  he  requests  surety  of  the  peace,  or  would  take  the  poor 
debtor's  oath  ;  in  these  and  the  like  cases  the  uniform  course  is  to  receive  his  oath  like 

upon  the  stand.  He  is  not  to  be  ques-  religious  belief  was  had  hj  the  judge 
tioned  as  to  his  religious  belief,  nor  re-  before  he  offered  the  oligecting  party  an 
quired  to  divulge  his  opinion  upon  that  opportunity  to  give  evidence  on  the  sub- 
subject  in  answer  to  questions  pat  to  him  ject.  The  Court  of  Appeals  held  that  this 
while  under  examination.  If  he  ia  to  be  was  irregular,  jet  as  no  substantial  iigury 
set  aside  for  want  of  such  leli^ons  belief,  was  done,  the  judgment  was  affirmed, 
the  fact  is  to  be  shown  by  other  witnes-  The  question  whether  a  witness  is,  or 
ses,  and  bv  evidence  of  his  previously  ex-  is  not,^  an  atheist,  and  so  an  incompetent 
pressed  opinions  voluntarily  made  known  witness,  is  a  question  of  fact  for  the  pre* 
to  others  ;  *'  and  this  point  was  expressly  siding  judge  alone,  and  his  decision  is  not 
decided  in  Odell  v,  Koppee,  5  Keisk.  open  to  exception.  Com.  9.  Hills,  10 
(Tenn.)  88.  In  Amd  v.  Amlinf^  68  Md.  Cnsh.  (Mass.)  680,  682* 
192,  examination  of  the  witMW  m  to  hit 
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monies  of  their  own  religion,  or  in  such  manner  as  they  may  deem 
binding  on  their  own  consciences.  If  the  witness  is  not  of  the 
Christian  religion,  the  court  will  inquire  as  to  the  form  in  which 
an  oath  is  administered  in  his  own  country,  or  among  those  of  his 
own  faith,  and  will  impose  it  in  that  form.  And  if,  being  a  Chris- 
tian, he  has  conscientious  scruples  against  taking  an  oath  in  the 
usual  form,  he  will  be  allowed  lo  make  a  solemn  religious  asseve- 
ration, involving  a  like  appeal  to  God  for  the  truth  of  his  testi- 
mony, in  any  mode  which  he  shall  declare  to  be  binding  on  his 
conscience.^  The  court,  in  ascertaining  whether  the  form  in  which 
the  oath  is  administered  is  binding  on  the  conscience  of  the  wit- 
ness, may  inquire  of  the  witness  himself ;  and  the  proper  time  for 
making  this  inquiry  is  before  he  is  sworn.*  But  if  the  witness, 
without  making  any  objection,  takes  the  oath  in  the  usual  form, 
he  may  be  afterwards  asked,  whether  he  thinks  the  oath  binding 
on  his  conscience ;  but  it  is  unnecessary  and  irrelevant  to  ask  him, 
if  he  considers  any  other  form  of  oath  more  binding,  and  therefore 
such  question  cannot  be  asked.'  If  a  witness,  without  objecting, 
is  sworn  in  the  usual  mode,  but,  being  of  a  different  faith,  the  oatli 
was  not  in  a  form  affecting  his  conscience,  as  if,  being  a  Jew,  he 
was  sworn  on  the  Gospels,  he  is  still  punishable  for  perjury,  if  he 
swears  falsely.* 

■ 

any  other  person's.  The  law,  in  such  cases,  does  not  know  that  he  is  an  atheist :  that 
is,  it  never  allows  the  objection  of  infidelity  to  be  made  against  any  man  seeldng  his 
own  rights  in  a  court  of  justice  ;  and  it  conclusively  and  absolutely  presumes  that,  so 
far  as  religious  belief  is  concerned,  all  persons  are  capable  of  an  oath,  of  whom  it 
requires  one,  as  the  condition  of  its  protection,  or  its  aid  ;  probably  deeming  it  a  less 
«  evil,  that  the  solemnity  of  an  oath  snonld,  in  few  instances,  oe  mocked  by  uiose  who 
feel  not  its  force  and  meaning,  than  that  a  citizen  should,  in  any  case,  be  deprived  of 
the  benefit  and  protection  of  the  law,  on  the  ground  of  his  religious  belief.  The 
state  of  his  faith  is  not  inquired  into,  where  his  own  rights  are  concerned.    He  is  oiUy 

Srevented  ^m  being  made  the  instrument  of  taking  away  those  of  others."  1  Law 
Reporter,  pp.  847,  848. 
^  Omictkund  v.  Barker,  1  Atk.  21,46;  s.  c.  Willes,  588,  545-549  ;  Ramkissexiseat  v. 
Barker,  1  Atk.  19  ;  Atcheson  v.  Everitt,  Cowp.  889.  890  ;  Bull.  N,  P.  292 ;  1  PhiL 
£vid.  9-11 ;  1  Stark.  Evid.  22,  23  ;  Rex  v.  Morgan,  1  Leach,  Or.  Gas.  54  ;  Vail  v.  Nick- 
erson,  6  Mass.  262  ;  Edmonds  v.  Rowe,  Ry.  &  M.  77  ;  Com.  v.  Bazzell,  16  Pick.  158. 
"  Quuroque  sit  adseveratio  religiosa,  satis  patet  ju^urandum  attemperandum  eaae  cty us- 
que reli^oni."  Heinec.  ad  Pand.  pars  8,  §§18,  15.  "  Qnodcunque  nomen  dederis,  id 
ntique  constat,  omne  jnsjurandum  proficisci  ex  fide  et  persuasione  jurantis ;  et  inutile 
esse,  nisi  quis  credat  Deum,  quem  testem  advocat,  perjurii  sui  idoneum  esse  vendicem. 
Id  autem  credat,  qui  jurat  per  Deum  suum,  per  sacra  sua,  et  ex  sua  ipaius  animi  reli- 
gione,"  Ac.    Bynkers.  Obs.  Jnr.  Rom.  lib.  6.  c.  2. 

'  By  Stat.  1  &  2  Vict,  c  105,  an  oath  is  binding,  in  whatever  form,  if  administered 
in  such  form  and  with  such  ceremonies  as  the  person  may  declare  binding.  But  the 
doctrine  itself  is  conceived  to  be  common  law. 

*  The  Queen's  Case,  2  Brod.  &  Bing.  284. 

*  Sells  V.  Hoaie,  8  B.  &  B.  282  ;  State  v.  Whisenhnrst,  2  Hawks.  458.  But  the 
adverse  paity  cannot,  for  that  cansoi  have  a  new  triaL    Whether  he  may,  if  a  wit- 
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§  372.  Xnfiunoiu  paxsons.  Under  this  general  head  of  exclu- 
sion, because  of  insensibility  to  the  obligation  of  an  oath,  may  be 
ranked  the  case  of  penans  iftfamava;  that  is,  persons  who,  what- 
ever may  be  their  professed  belief,  have  been  guilty  of  those 
heinous  crimes  which  men  generally  are  not  found  to  commit, 
unless  when  so  depraved  as  to  be  unworthy  of  credit  for  truth. 
The  basis  of  the  rule  seems  to  be,  that  such  a  person  is  morally 
too  corrupt  to  be  trusted  to  testify ;  so  reckless  of  the  distinction 
between  truth  and  falsehood,  and  insensible  to  the  restraining 
force  of  an  oath,  as  to  render  it  extremely  improbable  that  he 
will  speak  the  truth  at  all.  Of  such  a  person  Chief  Baron  Gilbert 
remarks,  that  the  credit  of  his  oath  is  overbalanced  by  the  stain 
of  his  iniquity.^  (a)    The  party,  however,  must  have  been  legally 

Dees  on  the  other  side  testified  without  having  been  sworn  at  all,  quaert.  If  the  omis- 
sion of  the  oath  was  known  at  the  time,  it  seems  he  cannot.  Lawrence  v.  Houghton, 
6  Johns.  129  ;  White  v.  Hawn,  Id.  851.  But  if  it  was  not  discovered  nntU  after  the 
trial,  he  may.    Hawks  v.  Baker,  6  Greenl.  72. 

^  1  Gilb.  Evid.  by  Lofft,  p.  256.  It  was  formerly  thought,  that  an  infamous  jwn- 
iMkmeiUf  for  whatever  crime,  rendered  the  person  incompetent  as  a  witness,  by  reason 
of  infamy.  But  this  notion  is  exploded  ;  and  it  is  now  settled  that  it  is  the  crime  and 
not  the  punishment  that  renders  the  man  infamous.  BuU.  N.  P.  292  ;  Pendock  v. 
Maekinder,  Willes,  666.  In  Connecticut,  the  infamy  of  the  witness  goes  now  only  to 
his  ciedibility.  Rev.  Stat.  1849,  tit  1,  §  141 ;  Gen.  Stat.  1875,  p.  440.  So  in  Michi- 
gan.  Rev.  Stat  1846,  c.  102,  ^99  ;  Laws,  1861,  c.  125,  p.  118.  And  in  Massachu- 
setts. Gen.  Stat  c.  131.  §  13  ;  Pub.  Stat  c  169,  %  18.  And  in  Iowa.  Code  of  1851, 
art  2388  ;  Rev.  Code,  1880,  §  3636.  In  Florida,  a  conviction  of  periuiy  is  a  perpetual 
obstede  to  the  competency  of  the  party  as  a  witness,  notwithstanaing  he  may  have 
been  pardoned  or  punished.  But  convictions  for  other  crimes  go  only  to  the  credibility, 
except  the  crimes  of  murder,  perjury,  piracy,  forgery,  larceny,  robbery,  ai'son,  sodomy, 
or  buggery.  Convictions  for  any  crime  in  another  State  go  to  the  credibility  only. 
Thompson's  Dig.  pp.  834,  335  ;  Dig.  of  Laws,  1881,  p.  518. 

(a)  In  addition  to  the  States  mentioned  mont :  Rev.  Stat  1880,  §  1008  ;  Wiscon- 

in  note  2,  incompetency  arising  from  con-  sin.  Rev.  Stat  1878,  §  4073,  p.  992.    In 

viction    of  crimes    has   been    abolished  Arkansas  (Diff.  of  Stet  1874,  §  24),  per- 

whoUy  (leaving  the  fact  of  the  conviction  sons  convictM  of  a  capital  offence  or  cer- 

to  affect  the  credibility  of  the  witness)  in  tain  other  crimes,  are  incompetent  unless 

these  States.    California:  Hittell's  Code,  both  parties  consent     In  Tennessee,  per- 

S  11879 ;   Colorado :   Gen.    Laws,   1877,  sons  convicted  of  certain  crimes,  which 

c.  104  ;    Delaware  :  Laws  1874,  p.  652 ;  abrogate  their  lighte  of  citizenship,  and 

Georgia :  Code,  1882,  §  3854  ;   Illinois :  sentenced,   are  made  incompetent    until 

Rev.   Stat  1880,  p.  505,  §  1  :    Kansas,  restored  to  full  righto  of  citizenship  under 

Comp.  Laws,   1879,   §  3847 ;  Maryland  :  the  law  provided  for  that  purpose,  statutes 

(except  nerjury)  Rev.  Code,  1878,  p.  749,  1871,   §   3812.     In    Texas  (Code,  Crim. 

'  1 ;  Minnesota,  Statutes,  1878,  p.  792,  Proced.   art.   730),  persons  convicted   of 

7  ;   Mississippi  :  (except  penury)  Rev.  felony  are  incompetent  till  the  conviction 

/ode,  1880,  §  1600 ;  New  uampehlre :  Gen.  is  set  aside  or  the  convict  pardoned.     But 

Laws,  1878,  c.  228,  §  27  ;    New  Jersey :  one  convicted  of  perjury  is  not  even  then 

Revision,  p.  378,  §  1 ;  New  York  :  Rev.  ooinpetent 

Stet  (7th  ed.)  vol.  iv.  Civil  Code,  §  882  ;         The  rules  regulatinff  the  competencv 

North  Carolina  :    Battle's  Reviml,  1878,  of  witnesses  ap]^y  to  depositions  as  well 

p.  388,  §  14 ;  Rhode  Island  :  Pub.  Stet  as  viva  voce  examinations.    The  compe- 

1882,  c.  214,  §  88  ;  South  Carolina :  (except  tency  of  the  witness  is  determined  at  the 

peijury)  Gen.  Stet  1882,  §  2532;  Yer-  time  of  the  trial,  if  he  is  then  incompetent, 

yoL.  I.  80 
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adjudged  guilty  of  the  crime.  If  he  is  stigmatized  bj  public  fame 
only,  and  not  by  the  censure  of  law,  it  affects  the  credit  of  his 
testimony,  but  not  his  admissibility  as  a  witness.^  The  record, 
therefore,  is  required  as  the  sole  evidence  of  his  guilt ;  no  other 
proof  being  admitted  of  the  crime ;  not  only  because  of  the  gross 
injustice  of  trying  the  guilt  of  a  third  person  in  a  case  to  which 
he  is  not  a  party,  but  also,  lest,  in  the  multiplication  of  the  issues 
to  be  tried,  the  principal  case  should  be  lost  sight  of,  and  the 
administration  of  justice  should  be  frustrated.^ 

§  878.  What  oonatltatas  in&my.  It  is  a  point  of  no  small  diffi- 
culty to  determine  precisely  the  crimes  which  render  the  perpe- 
trator thus  infamous.  The  rule  is  justly  stated  to  require,  that 
^^  the  publieum  judicium  must  be  upon  an  offence,  implying  such  a 
dereliction  of  moral  principle,  as  carries  with  it  a  conclusion  of  & 
total  disregard  to  the  obligation  of  an  oath."  ^  But  the  difficultj 
lies  in  the  specification  of  those  offences.  The  usual  and  more 
general  enumeration  is,  treoBon^  felony^  and  the  crimen  falsi,*  In 
regard  to  the  two  former,  as  all  treasons,  and  almost  all  felomes, 
were  punishable  with  death,  it  was  very  natural  that  crimes, 
deemed  of  so  grave  a  character  as  to  render  the  offender  un- 
worthy to  live,  should  be  considered  as  rendering  him  unworthy 
of  belief  in  a  court  of  justice.  But  the  extent  and  meaning  of  the 
term  crimen  faUiyin  our  law, is  nowhere  laid  down  with  precision. 
In  the  Roman  law,  from  which  we  have  borrowed  the  term,  it 
included  not  only  forgery,  but  every  species  of  fraud  and  deceit* 

1  2  DodB.  186»  per  Sir  Wm.  Scott. 

*  Rex  V,  CMteU  Careinion,  8  East,  77  ;  Lee  v.  GanBd,  Cowp.  8,  per  Ld.  Mads- 
field. 

'  2  Dods.  186,  per  Sir  Wm.  Scott 

«  PhiL  k  Am.  on  Evid.  p.  17  ;  6  Ck)m.  Dig.  858,  TetimoigM,  A,  4,  5  ;  Go.  lit  6 1; 
2  Hale,  P.  C.  277  ;  1  Stark.  Evid.  94,  95.  A  conviction  for  petty  larceny  diaqnalifiea, 
as  wdl  as  for  grand  larceny.    Pendock  v,  Mackinder,  Willes,  665. 

^  Cod.  lib.  9,  tit.  22,  aa  legem  Comeliam  de  falsis.  Cigac  Opera,  torn.  ix.«in  locnm. 
(Ed.  Prati,  A.  D.  1889,  4to,  pp.  2191-2200 ;  1  Brown's  Civ.  k  Adm.  Law,  p.  625 ; 
Dig.  lib.  48,  tit  10  ;  Heinec.  in  Pand.  pars  vii.  §f  214-218.  The  crimen  falsi,  as  re- 
cognized in  the  Roman  law,  might  be  committed.  1.  By  words,  as  m  peijury  ;  2.  By 
writinff,  as  in  forgery ;  8.  By  act  or  deed  ;  namely,  in  counterfeiting  or  adulteratiDg 
the  public  money,  —  in  fraudulently  substituting  one  child  for  another,  or  a  suppositi- 
tious birth,  —  or  in  fraudulently  personating  another,  —  in  using  false  weights  or  mea- 
sures, —  in  seUing  or  mortgaging  the  same  thing  to  two  several  persons,  m  two  sevoal 
contracts,  and  in  officiously  supporting  the  suit  of  another  by  money,  Ac.,  answexing 

his  deposition  is  rejected  thouffh  he  was  stated  previously,  his  conviction  may  be 

competent  when  it  was  taken  (Webster  v.  shown  to  affect  his  credibility.     Com.  v. 

Mann,  56  Tex.  119).  Oorham,   99   Mass.    420  ;   JeffersonviUe, 

Where  by  statute,  a  person-  convicted  Ac.  R.  R.  Co.  «.  Riley,  89  Ind.  568. 
of  a  crime  is  admissible  as  a  witness,  as  was 
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If  the  offence  did  not  fall  under  any  other  head,  it  was  called  stel- 
lwnatu%^  which  included  ^'  all  kinds  of  cozenage  and  knavish  prac- 
tice in  bargaining."  But  it  is  clear,  that  the  common  law  has  not 
employed  the  term  in  this  extensive  sense,  when  applying  it  to 
the  disqualification  of  witnesses;  because  convictions  for  many 
offences,  clearly  belonging  to  the  crimen  falii  of  the  civilians, 
have  not  this  effect.  Of  this  sort  are  deceits  in  the  quality  of 
provisions,  deceits  by  false  weights  and  measures,  conspiracy  to 
defraud  by  spreading  false  news,^  and  several  others.  On  the 
other  hand,  it  has  been  adjudged  that  persons  are  rendered  in- 
famous, and  therefore  incompetent  to  testify,  by  having  been  con- 
victed of  forgery,*  perjury,  subornation  of  perjury,*  suppression 
of  testimony  by  bribery,  or  conspiracy  to  procure  the  absence  of  a 
witness,*  or  other  conspiracy,  to  accuse  one  of  a  crime,^  and  bar- 
ratry.^ And  from  these  decisions,  it  may  be  deduced,  that  the 
crimen  falsi  of  the  common  law  not  only  involves  the  charge  of 
falsehood,  but  also  is  one  which  may  injuriously  affect  the  admin- 
istration of  justice,  by  the  introduction  of  falsehood  and  fraud. 
At  least  it  may  be  said,  in  the  language  of  Sir  William  Scott,* 

to  the  common-law  crime  of  maintenance.  Wood,  Instit.  Civil  Law,  pp.  282,  288  ; 
Halifax,  Analysis  Rom.  Law,  p.  184.  The  law  of  Normandy  disposed  of  tlie  whole 
aulyect  in  these  words  :  "  Notandum  dquidem  est,  qnod  nemo  in  querela  sua  pro  teste 
recipiendus  est ;  nee  ejus  hseredes  nee  participes  quereke.  £t  hoc  intelligendum  est 
tarn  ex  parte  actoris,  quam  ex  parte  defensoris.  Omnes  autem  illi,  qui  pety'urio  vel 
IcBsione  fidti  sunt  infames,  ob  hoc  etiam  sunt  repellendi,  et  omnes  illi,  qui  in  hello 
succubuerunt."  Jura  NormanisB,  c.  62  (in  Le  Grand  Coustumier,  fol.  edit.  1539).  In 
the  ancient  Danish  law,  it  is  thus  defined,  in  the  chapter  entitled  Falsi  erimen  quod- 
nam  censetur,  **  Falsum  est,  si  terminum,  finesye  quis  moverit,  monetam  nisi  venia 
vel  mandato  regio  cusserit,  argentum  adulteiinum  oonflayerit,  nummisve  reprobis  dolo 
malo  emat  yendatque,  vel  argento  adulterino."  Ancher,  Lex  Cimbrica,  liK  8,  c.  66, 
p.  249. 

1  Dig.  lib,  47,  tit  20,  1.  8,  Cigao.  (in  locum)  Opera,  tom.  ix.  (ed.  supra),  p.  2224. 
Stellionatus  nomine  significatur  omne  crimen,  quod  nomen  proprium  non  habet,  omnia 
fraus,  ^use  nomine  proprio  vacat.  Translatnm  autem  esse  nomen  steUionatiis,  nemo 
est  qui  nesciat,  ab  animali  ad  hominem  yafrum,  et  decipieudi  peritum.  Id.  Heinec. 
ad  Pand.  pars  yii.  §§  147,  148  ;  1  Brown's  Civ.  &  Adm.  I^w,  p.  426. 

«  The  Ville  de  Varsovie,  2  Doda.  174.     But  see  Crowther  v.  Hopwood,  8  Stark.  21. 

»  Rex  V.  Davis,  5  Mod-  74.  *  Co.  Lit  6  b;  6  Com.  Dig.  863,  Testnu  A,  6. 

»  Clancey's  Case,.Fortesc,  208  ;  Bushel  v,  Barrett,  Ry.  &  M.  484. 

•  2  Hale,  P.  C.  277  ;  Hawk.  P.  C.  b.  2,  c.  46,  §  101 ;  Co.  Lit  6  6;  Rex  v.  Priddle, 
2  Leach,  Cr.  Gas.  442  ;  Crowther  v.  Hopwood,  3  Stark.  21,  awr.  ;  1  Stark.  Evid.  96  ; 
2  Dods.  191. 

T  Rex  V.  Ford,  2  Salk.  690 ;  Bull.  N.  P.  292.  The  receiver  of  stolen  goods  is  in- 
competent as  a  witness.  See  the  trial  of  Abner  Rogers,  pp.  186,  187.  (a)  If  a  statute 
declare  the  peipetrator  of  a  crime  "infamous,"  this,  it  seems,  will  render  him  incom- 
petent to  testify.     1  Gilb.  Evid.  by  Lofft,  pp.  266,  267  ;  Co.  Lit  6  b. 

*  2  Dods.  191.    See  also  2  Russ.  on  Crimes,  692,  598. 

(a)  Com.  V,  Rogers,  7  Met.  (Mass.)  road  is  not  thereby  an  incompetent  wit- 
600.  A  person  convicted  of  maliciously  ness.  Commonwealth  v.  Dame,  8  Cosh, 
obstracting  the  passing  of  cars  on  a  rail-     (Mass.)  884« 
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*^  90  far  the  law  has  gone  affirmatively ;  and  it  is  not  for  me  to 
say  where  it  should  stop,  negatively/' 

§  874.  Extent  and  effect  of  disability  of  infamy.  In  regard  to 
the  extent  and  effect  of  the  disability  thus  created,  a  distinction  is 
to  be  observed  between  cases  in  which  the  person  disqualified  is  a 
party,  and  those  in  which  he  is  not.  In  cases  between  third  per- 
sons, his  testimony  is  universally  excluded.^  (a)  But  where  he  is 
a  party,  in  order  that  he  may  not  be  wholly  remediless,  he  may 
make  any  affidavit  necessary  to  his  exculpation  or  def^ice,  or  for 
relief  against  an  irregular  judgment,  or  the  like;^  but  it  is  said 
that  his  affidavit  shall  not  be  read  to  support  a  criminal  charge.' 
If  he  was  one  of  the  subscribing  witnesses  to  a  deed,  will,  or  other 
instrument,  before  his  conviction,  his  handwriting  may  be  proved 
as  though  he  were  dead.^ 

§  875.  Infamy  proved  only  by  judgment.  We  have  already  re- 
marked, that  no  person  is  deemed  infamous  in  law,  until  he  has 
been  legally  fonnd  guilty  of  an  infamous  crime.  But  the  mere 
verdict  of  the  jury  is  not  sufficient  for  this  purpose ;  for  it  mar 
be  set  aside,  or  the  judgment  may  be  arrested,  on  motion  for  that 
purpose.  It  is  the  judgment^  and  that  only,  which  is  received  as 
the  legal  and  conclusive  evidence  of  the  party's  guilt,  for  the  pur- 
pose of  rendering  him  incompetent  to  testify.^  And  it  must 
appear  that  the  judgment  was  rendered  by  a  court  of  competeot 
jurisdiction.*  Judgment  of  outlawry,  for  treason  or  felony,  will 
have  the  same  effect  ;^  for  the  party,  in  submitting  to  an  outlawrr, 
virtually  confesses  his  guilt ;  and  so  the  record  is  equivalent  to  a 
judgment  upon  confession.  If  the  guilt  of  the  party  shoald  be 
shown  by  oral  evidence,  and  even  by  his  own  admission  (though 

1  Even  where  it  is  merely  offered  as  an  affidavit  in  showing  cause  a|;;ainBt  a  rale  csB- 
ing  upon  the  party  to  answer,  it  will  be  rejected.    In  re  Sawyer,  2  Q.  B.  72L 

3  Davis  k  Garter's  Case,  2  Salk.  461  ;  Rex  v,  Gardner,  2  Burr.  1117 ;  Atehesoo  r. 
Everitt,  Ck)wp.  882  ;  Skinner  r.  Perot,  1  Ashm.  67. 

•  Walker  r.  Kearney,  2  Stra.  1148  ;  Rex  v.  Gardner,  2  Burr.  1117. 
^  Jones  V.  Mason,  2  Stra.  888. 

•  6  Com.  Dig.  354,  Testm,  A,  6  ;  Rex  r.  Castell  Oareinion,  8  East,  77  ;  Lee  r. 
Gansel,  Cowp.  3  ;  Bull.  N.  P.  292  ;  Fitch  v.  Smalbrook,  T.  Ray.  82  ;  People  «,  Whipple. 
9  Gowen,  707  ;  People  v,  Herrick,  18  Johns.  82  ;  Cushman  v.  Loker,  2  Maaft.  10^  . 
Castellano  v,  PeUlon,  2  Martin,  N.  6.  466. 

«  Cooke  V.  Maxwell,  2  Stark.  188. 

T  Co.  lit.  6  h  ;  Hawk.  P.  C.  b.  2,  c  48,  §  22 ;  8  Inst  212  ;  6  Com.  Dig.  8^ 
Testm.  A,  5;  1  Stark.  Evid.  96,  96.     In  Scotland,  it  is  otherwise.    Taifs   Evil 
p.  847. 

(a)  The  fact  that  such  a  witness  has    is   ground   for   setting  aside  a   vezdicrL. 
been  admitted  to  testify,  even  though  he    State  v.  Mullen,  88  La.  An.  159. 
testifies  that  he  knows  nothing  of  the  case, 


.  / 
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in  neither  of  tjiese  modes  can  it  be  proved,  if  the  evidence  be 
objected  to),  or,  by  his  plea  of  "  guilty  "  which  has  not  been  fol- 
lowed  by  a  judgment,^  the  proof  does  not  go  to  the  competency  of 
the  witness,  however  it  may  affect  his  credibility.*  And  the  judg- 
ment itself,  when  offered  against  his  admissibility,  can  be  proved 
only  by  the  record,  or,  in  proper  cases,  by  an  authenticated  copy, 
which  the  objector  must  offer  and  produce  at  the  time  when  the 
witness  is  about  to  be  sworn,  or  at  farthest  in  the  course  of  the 
trial.'  (a) 

§  876.  Judgment  of  foreign  tribimaL  Whether  judgment  of  an 
infamous  crime,  passed  by  a  foreign  tribunal,  ought  to  be  allowed 
to  affect  the  competency  of  the  party  as  a  witness,  in  the  courts 
of  this  country,  is  a  question  upon  which  jurists  are  not  entirely 
agreed.  But  the  weight  of  modem  opinions  seems  to  be,  that 
personal  disqualifications,  not  arising  from  the  law  of  nature,  but 
from  the  positive  law  of  the  country,  and  especially  such  as  are  of 
a  penal  nature,  are  strictly  territorial,  and.  cannot  be  enforced  in 
any  country  other  than  that  in  which  they  originated.*  Accord- 
ingly, it  has  been  held,  upon  great  consideration,  that  a  conviction 
and  sentence  for  a  felony  in  one  of  the  United  States  did  not 
render  the  party  incompetent  as  a  witness  in  the  courts  of  another 
State ;  though  it  might  be  shown  in  diminution  of  the  credit  due 
to  his  testimony.*  (6) 

1  Reg.  V.  Hinks,  1  Denis.  Cr.  Gas.  84. 

s  Rex  V.  CaateU  Careinion,  8  East,  77  ;  Wicks  v.  Smalbrook,  1  Sid.  51 ;  s.  o.  T.  Ray. 
82;  People  v.  Heirick,  18  Johns.  82. 

*  lb.;  Hilts  V,  Colvin,  14  Johns.  182  ;  Commonwealth  v.  Green,  17  Mass.  587.  In 
State  V.  Ridgely,  2  Har.  &  McHen.  120,  and  Clark's  Lessee  «.  HaU,  Id.  878,  which 
hare  been  cited  to  the  contrary,  parol  evidence  was  admitted  to  prore  only  the  fact 
of  the  witness's  having  been  transported  as  a  convict,  not  to  prove  the  judgment  of 
conviction. 

«  story  on  Confl.  of  Laws,  (f  91,  92,  104,  620-825 ;  Martens,  Law  of  Nations,  b.  8, 
0.  8,  §§  24,  25. 

*  Commonwealth  «.  Green,  17  Mass.  515,  589-549,  per  totam  Coriam  ;  oomJbra^ 
State  V.  Candler,  8  Hawks,  898,  per  Taylor,  C.  J.,  and  Henderson,  J.  ;  Hall,  J., 
dvJbiJUaUAt  but  inclining  in  fiivor  of  admitting  the  witness.  In  the  cases  of  State  v. 
Ridgely,  2  Har.  &  McHen.  120,  Clark's  Lessee  v.  Hall,  Id.  878,  and  Cole's  Lessee  v. 
Cole,  1  Har.  &  Johns.  572,  whidi  are  sometimes  cited  in  the  negative,  thia  point  was 
not  raised  nor  considered  ;  they  being  cases  of  persons  sentenced  in  England  for  felony, 
and  transported  to  Maryland  under  we  sentence  prior  to  the  Revolution. 

(a)  The  same  rule  appUes  when  it  is  %  Sims  v.  Sims,  75  N.  Y.  466  ;  Na- 
sought  to  impeach  the  credibility  of  a  tional  Trust  Company  ix  Gleason,  77  Id. 
witness  by  showing  that  he  has  been  400.  CmUra^  State  «.  Foley,  15  Nev. 
convicted  of  a  crime  which  would  have  64.  Cf.  ConL  v.  Hanlon,  8  Brewst.  (Pa.) 
rendered  him  incompetent  at  common  law.  461. 
The  judgment  must  be  shown.  Com.  v. 
Gorham,  99  Mass.  420. 
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§  877.  How  this  disability  may  be  removad.  The  disability  thm 
arising  from  infamy  may,  in  general,  be  removed  in  two  modes : 
(1)  by  reversal  of  the  judgment ;  and  (2)  by  a  pardon.  The 
reversal  of  the  judgment  must  be  shown  in  the  same  manner  that 
the  judgment  itself  must  have  been  proved  ;  namely,  by  prodnction 
of  the  record  of  reversal,  or,  in  proper  cases,  by  a  duly  authenti- 
cated exemplification  of  it.  The  pardon  must  be  proved,  by  pro- 
duction of  the  charter  of  pardon,  under  the  great  seal.  And 
though  it  were  granted  after  the  prisoner  had  suffered  the  entire 
punishment  awarded  against  him,  yet  it  has  been  held  sufficient 
to  restore  the  competency  of  the  witness,  though  he  would,  in  such 
case,  be  entitled  to  very  little  credit.* 

§  878.  PardoxL  The  rule  that  a  pardon  restores  the  competency 
and  completely  rehabilitates  the  party  is  limited  to  cases  where 
the  disability  is  a  consequence  of  the  judgment,  according  to  the 
principles  of  the  conmion  law.^  But  where  the  disability  is  an- 
nexed to  the  conviction  of  a  crime  by  the  express  words  of  a 
statute,  it  is  generally  agreed  that  the  pardon  will  not,  in  such  a 
case,  restore  the  competency  of  the  offender ;  the  prerogative  of 
the  sovereign  being  controlled  by  the  authority  of  the  express  law. 
Thus,  if  a  man  be  adjudged  guilty  on  an  indictment  for  perjury, 
at  common  law,  a  pardon  will  restore  his  competency.  But  if  the 
indictment  be  founded  on  the  statute  of  5  Eliz.  c.  9,  which 
declares  that .  no  person,  convicted  and  attainted  of  perjury  or 
subornation  of  perjury,  shall  be  from  thenceforth  received  as  a 
witness  in  any  court  of  record,  he  will  not  be  rendered  competent 
by  a  pardon.* 

^United  States  v,  Jones,  2  Wheeler's  Cr.  Cas.  451,  per  Thompson,  J.  BjStat 
9  Geo.  IV.  c.  32,  §  8,  enduring  the  punishment  to  whicn  an  offender  has  beat  sen- 
tenced for  any  felony  not  punishable  with  death  has  the  same  effect  as  a  panion 
under  the  great  seal,  for  the  same  offence  ;  and  of  course  it  removes  the  disqoalincatioii 
to  testify.  And  the  same  effect  is  given  by  §  4  of  the  same  statute,  to  the  endnruicfl 
of  the  punishment  awarded  for  any  misdemeanor,  except  penury  and  subornation  of 
perjury.  See  also  1  W.  IV.  c.  37,  to  the  same  effect ;  Tait  on  £vid.  pp.  346»  847.  Bot 
whether  these  enactments  have  procefHied  on  the  ground,  that  the  incompetency  is  in 
the  nature  of  punishment,  or,  that  the  offender  is  reformed  by  the  salutaiy  diadpiiM 
he  has  undergone,  does  not  clearly  appear. 

*  If  the  pardon  of  one  sentenced  to  the  penitentiary  for  life  contains  a  proviso,  tfaxt 
nothing  therein  contained  shall  be  construed,  so  as  to  relieve  the  party  from  the  legal 
disabilities  consequent  upon  his  sentence,  other  than  the  imprisonment,  the  proviso  is 
void,  and  the  party  is  fully  rehabilitated.    People  v.  Pease,  8  Johns.  Csla.  88S. 

>  Hex  V.  Ford,  2  Salk.  690  ;  Dover  v,  Maestaer,  6  Esp.  92,  94  ;  2  Russ.  on  Crimes, 
595,  596  :  Rex  v,  Greepe,  2  Salk.  (13,  514  ;  Bull.  N.  P.  292  ;  Phil.  A;  Am.  on  £vi(L 
21,  22.  See  also  Mr.  Haxgrave's  Juridical  Arguments,  vol.  ii.  p.  221  et  se^.,  whers 
this  topic  is  treated  with  great  ability.  Whether  the  disability  is,  or  is  not,  made  & 
part  of  the  judgment,  and  entered  as  such  on  the  record,  does  not  seem  to  be  of  any  im- 
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§  879.  Aooomplioes.  The  case  of  aeeompliees  is  usually  men- 
tioned under  the  head  of  Infamy ;  but  we  propose  to  treat  it  more 
appropriately  when  we  come  to  speak  of  persons  disqualified  by 
interest,  since  accomplices  generally  testify  under  a  promise  or 
expectation  of  pardon  or  some  other  benefit.  But  it  may  here  be 
observed  that  it  is  a  settled  rule  of  evidence  that  a  particeps  crimir 
nUj  notwithstanding  the  turpitude  of  his  conduct,  is  not,  on  that 
account,  an  incompetent  witness  so  long  as  he  remains  not  con- 
victed and  sentenced  for  an  infamous  crihie.  The  admission  of 
accomplices,  as  witnesses  for  the  government,  is  justified  by  the 
necessity  of  the  case,  it  being  often  impossible  to  bring  the  prin- 

portance.  The  form  in  which  this  distinction  is  taken  in  the  earlier  cases  evidently 
shows  that  its  force  was  understood  to  consist  in  this,  that  in  the  former  case  the  dis- 
ability was  declared  by  the  statute,  and  in  the  latter,  that  it  stood  at  common  law. 
"  Although  the  Incapacity  to  testify,  especially  considered  as  a  mark  of  infamy,  may 
really  operate  as  a  severe  punishment  upon  the  party  ;  yet  there  are  other  considera- 
tions affecting  other  persons,  which  may  well  warrant  his  exclusion  from  the  halls  of 
justice.  It  is  not  consistent  with  the  interests  of  others,  nor  with  the  protection  which 
IS  due  to  them  from  the  State,  that  they  should  be  exposed  to  the  peril  of  testimony 
from  persons  reoardless  of  the  obligation  of  an  oath  ;  and  hence,  on  grounds  of  public 
policy,  the  legislature  may  well  require,  that  while  the  judgment  itself  remains  unre- 
versed, the  party  convicted  shall  not  be  heard  as  a  witness.  It  may  be  more  safe  to 
exclude  in  ail  cases,  than  to  admit  in  all,  or  attempt  to  distinguish  by  investigating 
the  grounds  on  which  the  nardon  may  have  been  granted.  And  it  is  without  doubt  as 
clearly  within  the  power  of  the  legislature  to  moiufy  the  law  of  evidence,  by  declaring 
what  manner  of  persons  shall  be  competent  to  testify,  as  by  enacting,  as  in  the  Statute 
of  Frauds,  that  no  person  shall  be  heanl  viva  voce  in  proof  of  a  certain  class  of  contracts. 
The  statute  of  Elizabeth  itself  seems  to  place  the  exception  on  the  ground  of  a  rule  of 
evidence,  and  not  on  that  of  a  penal  fulmination  against  the  offender.  The  intent  of 
the  legislature  appears  to  have  ueen  not  so  much  to  punish  the  party,  by  depriving  him 
of  the  privilege  ot  being  a  witness  or  a  juror,  as  to  prohibit  the  courts  from  receiving 
the  oatn  of  any  person  convicted  of  disregarding  its  obligation.  And  whether  this  con- 
seouence  of  the  conviction  be  entered  on  the  record  or  not,  the  effect  is  the  same.  The 
jua^ent  under  the  statute  being  properly  diown  to  the  judges  of  a  court  of  justice, 
their  duty  is  declared  in  the  statute,  independent  of  the  insertion  of  the  inhibition  as 
part  of  the  sentence,  and  unaffected  by  any  subsequent  pardon.  The  legislature,  in  the 
exercise  of  its  power  to  punish  crime,  awaras  fine,  imprisonment,  and  the  pillory  against 
the  offender  ;  in  the  discharae  of  its  duty  to  preserve  the  temple  ofinstice  from  pollu- 
tion, it  repels  from  its  portal  the  man  who  feareth  not  an  oath.  Thus  it  appears  that 
a  man  convicted  of  peijury  cannot  be  sworn  in  a  court  of  justice,  while  the  judgment 
remains  unreversed,  though  his  offence  may  have  been  pardoned  after  the  judgment ; 
but  the  reason  is  found  in  the  express  direction  of  the  statutes  to  the  courts,  ana  not  in 
the  circumstances  of  the  disability  being  made  a  part  of  the  judgment.  The  pardon 
exerts  its  full  vigor  on  the  offender  ;  but  is  not  allowed  to  operate  beyond  this,  upon 
the  rule  of  evidence  enacted  bv  the  statute.  The  punishment  of  the  crime  belongs  to 
the  criminal  code  ;  the  rule  of  evidence  to  the  civil."  See  Amer.  Jur.  vol.  xi.  pp.  860- 
862.  In  several  of  the  United  States,  the  disqualification  is  expressly  declared  by 
statutes,  and  is  extended  to  all  the  crimes  therein  enumerated ;  comprehending  not 
only  aU  the  varieties  of  the  erimen  falsi,  as  understood  in  the  common  law,  but  divers 
other  offences.  In  some  of  the  States,  it  is  expressly  enacted,  that  the  pardon  of  one 
convicted  of  peijury  shall  not  restore  his  competency  as  a  witness.  See  Virginia,  Bev. 
Stat  1849,  c.  199,  {  19  ;  Florida,  Thompson's  Dig.  p.  334 ;  Georgia,  Hotchkiss's  Dig. 

fi.  780.  But  in  Ohio,  competency  is  restored  by  panlon.  Rev.  Stat  1841,  c.  36,  §  41. 
n  Georgia,  convicts  in  the  penitentiary  are  competent  to  prove  an  escape,  or  a  mutiny. 
Hotchk.  Dig.  supra.  And  see  New  Jersey,  Bev.  Stat.  1846,  tit  8,  c  1,  S  ^3  ;  Id.  tit 
34,  c  9,  §  1. 


472  LAW  OF  EVIDENCE.  [PABT  HI. 

eipal  offenders  to  justice  without  them.  The  usual  course  is,  to 
leave  out  of  the  indictment  those  who  are  to  be  called  as  wit- 
nesses ;  but  it  makes  no  difference  as  to  the  admissibilitj  of  an 
accomplice,  whether  he  is  indicted  or  not,  if  he  has  not  been  pat 
on  his  trial  at  the  same  time  with  his  companions  in  crime.^  He 
is  also  a  competent  witness  in  their  favor ;  and  if  he  is  put  on  his 
trial  at  the  same  time  with  them,  and  there  is  only  very  slight 
evidence,  if  any  at  all,  against  him,  the  court  may,  as  we  have 
already  seen,'  and  generally  will,  forthwith  direct  a  separate  ver- 
dict as  to  him,  and,  upon  his  acquittal,  will  admit  him  as  a  wit- 
ness  for  the  others.  If  he  is  convicted,  and  the  punishment  is 
by  fine  only,  he  will  be  admitted  for  the  others,  if  he  has  paid  the 
fine.^  But  whether  an  accomplice  already  charged  with  the  crime, 
by  indictment,  shall  be  admitted  as  a  witness  for  the  government, 
or  not,  is  determined  by  the  judges,  in  their  discretion,  as  may 
best  serve  the  purpose  of  justice.  If  he  appears  to  have  been  the 
principal  offender,  he  will  be  rejected.^  And  if  an  accomplice, 
having  made  a  private  confession,  upon  a  promise  of  pardon  made 
by  the  attorney-general,  should  afterwards  refuse  to  testify,  he 
may  be  convicted  upon  the  evidence  of  that  confession.^ 

§  880.  How  far  credible.  The  degree  of  credit  which  ought  to 
be  given  to  the  testimony  of  an  accomplice  is  a  matter  exclusively 
within  the  province  of  the  jury.  It  has  sometimes  been  said  that 
they  ought  not  to  believe  him,  unless  his  testimony  is  corroborated 
by  other  evidence ;  and,  without  doubt,  great  caution  in  weighing 
such  testimony  is  dictated  by  prudence  and  good  reason.  But 
there  is  no  such  rule  of  law ;  it  being  expressly  conceded  that  the 
jury  may,  if  they  please,  act  upon  the  evidence  of  the  accomplice, 
without  any  confirmation  of  his  statement.^  (a)     But,  on  the  other 

1  See  Jones  v.  Geoigia,  1  EeUy  (Ga.  ),  610.  >  SvLpra,  §  862. 

•  2  RusB.  on  Climes,  597,  600  ;  Rex  «.  Westbeer,  1  Leach,  Cr.  Cas.  14  ;  Chaniock's 
Case,  4  St.  Tr.  582  (ed.  1780)  ;  fl.  a  12  Howell's  St  Tr.  1454  ;  Rex  v.  Fletcher,  1  Stnu 
688.  The  rule  of  the  Roman  law,  ''  Nemo,  allegans  turpitudinem  snam,  est  andien- 
doB,"  though  foimerly  applied  to  witnesses,  is  now  to  that  extent  exploded.  It  can 
only  he  applied,  at  this  day,  to  the  case  of  a  party  seeking  relief.  See  infiu,  J  888,  n. 
See  also  2  Stark.  End.  9,  10  ;  2  Hale,  P.  C.  280 ;  7  T.  R.  611 ;  Musson  ».  Fales,  16 
Mass.  885  ;  Churchill  «.  Suter,  4  Mass.  162  ;  Townsend  v.  Bush,  1  Conn.  267,  per 
Trumbull,  J. 

4  People  V,  Whipple,  9  Cowen,  707  ;  supra,  §  868. 

•  Commonwealth  r.  Knapp,  10  Pick.  477  ;  Rex  r.  Hurley,  2  Stark.  End.  12,  n.  (r). 

•  Rex  V.  Hastings,  7  C.  &  P.  152,  per  Ld.  Denman,  C.  J. ;  Rex  •.  Jones,  2  CampK 
182,  per  Ld.  Ellenhorough  ;  8.  c.  31  Howell's  St.  Tr.  815  ;  Rex  v.  Atwood,  8  Leach, 
Cr.  Cas.  464  ;  Rex  v.  Durham,  Id.  478  ;  Rex  v.  Dawber,  8  Stark.  84  ;  Bex  «.  Bunaid, 
1  C.  &  P.  87,  88  ;  People  r.  Costello,  1  Denio  (N.  Y. ),  88. 

(a)  Reg.  V.  Boyes,  9  Cox,  C.  C.  82. 
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hand,  judges,  in  their  discretion,  will  advise  a  jury  not  to  convict 
of  felony  upon  the  testimony  of  an  accomplice  alone  and  without 
corroboration;  and  it  is  now  so  generally  the  practice  to  give 
them  such  advice,  that  its  omission  would  be  regarded  as  an 
omission  of  duty  on  the  part  of  the  judge.^  (a)  And  considering 
the  respect  always  paid  by  the  jury  to  this  advice  from  the  bench, 
it  may  be  regarded  as  the  settled  course  of  practice,  not  to  convict 
a  prisoner  in  any  case  of  felony  upon  the  sole  and  uncorroborated 
testimony  of  an  accomplice.  The  judges  do  not,  in  such  cases, 
withdraw  the  cause  from  the  jury  by  positive  direction  to  acquit, 
but  only  advise  them  not  to  give  credit  to  the  testimony. 

§  881.  What  ooxroboration  requisite.  But  though  it  is  thus  the 
settled  practice,  in  cases  of  felony,  to  require  other  evidence  in 
corroboration  of  that  of  an  accomplice,  yet,  in  regard  to  the 
manner  and  extent  of  the  corroboration  to  be  required,  learned 
judges  are  not  perfectly  agreed.  Some  have  deemed  it  sufficient, 
if  the  witness  is  confirmed  in  any  material  part  of  the  case ; ' 

1  Roscoe's  Crim.  Evid.  p.  120  ;  2  Stark.  Evid.  12 ;  Rex  v.  Barnard,  1  C.  &  P.  87. 
For  the  limitation  of  this  practice  to  caaea  of  felony,  see  Rex  v,  Jones,  31  Howell's  St. 
Tr.  816,  per  Gibbs,  Attor.-Gen.,  aig.  See  also  Rex  v.  Hargrave,  5  G.  &  P.  170,  where 
persons  present  at  a  fight,  which  resulted  in  manslaughter,  though  principals  in  the 
second  cC^gree,  were  hdd  not  to  be  such  accomplices  as  required  oorroboration,  when  tes- 
tifying as  witnesses. 

*  This  is  the  rule  in  Massachusetts,  where  the  law  was  stated  by  Morton,  J.,  as 
foUows  :  "  1.  It  is  competent  for  a  jury  to  convict  on  the  testimony  of  an  accomplice 
alone.  The  principle  which  allows  the  eyidence  to  go  to  the  jury,  necessarily  inyolves 
in  it  a  power  in  them  to  believe  it  The  defendant  nas  a  right  to  have  the  jury  decide 
upon  the  evidence  which  may  be  offered  against  him  ;  and  their  du^  will  require  of 
them  to  return  a  verdict  of  guilty  or  not  guilty,  according  to  the  conviction  which  that 
evidence  shall  produce  in  their  minds.  2  Hawk.  P.  U.  c.  46,  §  135 ;  1  Hale,  P.  G. 
804,  805  ;  Roscoe's  Grim.  £v.  119  ;  1  Phil.  Ev.  82  ;  2  Stark.  £v.  18,  20.  2.  But  the 
source  of  this  evidence  is  so  corrupt,  that  it  is  always  looked  upon  with  suspicion  and 
jealousy,  and  is  deemed  unsafe  to  rely  upon  without  confirmation.  Hence  the  court 
ever  consider  it  their  duty  to  advise  a  jury  to  acquit,  where  there  is  no  evidence  other 
than  the  uncorroborated  testimony  of  an  accomplice.  1  Phil.  Evid.  34  ;  2  Stark.  Evid. 
24 ;  Rex  p.  Durham,  2  Leach,  478  ;  Rex  v,  Jones,  2  Gampb.  132 ;  1  Wheeler's  Grim. 
Gas.  418  ;  2  Rogers's  Recorder,  88  ;  5  Id.  95.  8.  The  mode  of  corroboration  seems  to  be 
less  certain.  It  is  perfectly  clear,  that  it  need  not  extend  to  the  whole  testimony  ;  but 
it  being  shown  that  the  accomplice  has  testified  truly  in  some  particulars,  the  jury  may 
infer  that  he  has  in  others.  But  what  amounts  to  corroboration  T  We  think  the  rule 
is,  that  the  corroborative  evidence  must  relate  to  some  portion  of  the  testimony  which 
is  material  to  the  issue.  To  prove  that  an  accomplice  had  told  the  trutli  in  relation  to 
irrelevant  and  immaterial  matters,  which  were  known  to  everybody,  would  have  no 
tendency  to  confirm  his  testimony,  involving  the  guilt  of  the  party  on  trial.  If  this 
were  the  case,  every  witness,  not  incompetent  for  the  want  of  understanding,  could 
always  furnish  materials  for  the  corroboration  of  his  own  testimony.  If  he  could  state 
where  he  was  bom,  where  he  had  resided,  in  whose  custody  he  had  been,  or  in  what 
jail,  or  what  room  in  the  jail,  he  had  been  oonfined,  he  might  easily  get  confirmation 

(a)  Reg.  V.  Stuhbs,  7  Gox»  G.  G.  48.  Reg.  v.  Stubhs,  tupra;  State  v.  Litchfield, 
But  not  a  sufficient  error  to  authorize  an  58  Me.  267  ;  GairoU  9.  Com.,  84  Pa.  St. 
appellate  court  to  set  aside  a  verdict.    107. 
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others  have  required  confirmatory  evidence  as  to  the  corpus  delicti 
only ;  and  others  have  thought  it  essential  that  there  should  be 
corroborating  proof  that  the  prisoner  actually  participated  in  the 
offence ;  and  that,  when  several  prisoners  are  to  be  tried,  confir- 
mation is  to  be  required  as  to  all  of  them  before  all  can  be  safely 
convicted ;  the  confirmation  of  the  witness,  as  to  the  conmiission 
of  the  crime,  being  regarded  as  no  confirmation  at  all,  as  it 
respects  the  prisoner.  For,  in  describing  the  circumstances  of 
the  offence,  he  may  have  no  inducement  to  speak  falsely,  bat 
may  have  every  motive  to  declare  the  truth,  if  he  intends  to  be 
believed,  when  he  afterwards  fixes  the  crime  upon  the  prisoner.* 
If  two  or  more  accomplices  are  produced  as  witnesses,  they  are 
not  deemed  to  corroborate  each  other;  but  the  same  rule  is 


of  all  these  partdcnlara. '  But  these  circumstances  having  no  necessary  connection  with 
the  guilt  of  the  defendant,  the  proof  of  the  correctness  of  the  statement  in  relation  to 
them  would  not  conduce  to  prove  that  a  statement  of  the  guilt  of  the  defendant  was 
true.  Roscoe's  Crim.  Evid.  120  ;  Rex  v.  Addis,  6  C.  &  F.  888/'  (a)  See  Common- 
wealth V.  Bosworth,  22  Pick.  897,  899,  400  ;  People  v.  Costello,  1  Denio,  83.  A  similar 
view  of  the  nature  of  corroborative  evidence,  in  cases  where  such  evidence  is  necesaiy, 
was  taken  by  Dr.  Lushington,  who  held  that  it  meant  evidence,  not  merely  showing 
that  the  account  given  is  probable,  but  proving  facts  tjtisdem  generis^  and  tending  to 

S reduce  the  same  result.  Simmons  v.  Simmons,  11  Jur.  880.  And  see  Maddox  v. 
uUivan,  2  Rich.  £q.  4. 
1  Rex  V,  Wilkes,  7  C.  &  P.  272,  per  Alderson,  B. ;  Rex  v,  Moore,  Id.  270  ;  Kcx  v, 
Addis,  6  C.  &  F.  388,  per  Patteson,  J.  ;  Rex  v.  Wells,  1  Mood,  k  M.  826,  per  Little- 
dale,  J. ;  Rex  V.  Webb,  6  C.  &  P.  695  :  Reg.  v.  Dyke,  8  C.  &  P.  261 ;  Reg.  v,  Birkett, 
8  C.  &  P.  732  ;  Commonwealth  v,  Bosworth,  22  Pick.  899,  per  Morton,  J.  The  course 
of  opinions  and  practice  on  this  subject  is  stated  more  at  laige  in  1  PhiL  Evid.  pp.  80- 
88  ;  2  Russ.  on  Crimes,  np.  956-968,  and  in  2  Stark.  Evid.  p.  12,  n.  (x),  to  which  the 
learned  reader  is  referred.  See  also  Roscoe's  Cnm.  Evid.  p.  120.  Chief  Baron  Joy, 
after  an  elaborate  examination  of  English  authorities,  states  the  true  rale  to  be  this, 
that  '*  the  confirmation  ought  to  be  in  such  and  so  manv  parts  of  the  accomplice's  nar- 
rative, as  may  reasonably  satisfy  the  jury  that  he  is  telling  trath,  without  restricting 
the  confirmation  to  any  particular  points,  and  leaving  the  effect  of  such  confirmation 
(which  may  vary  in  its  effect  according  to  the  nature  and  circumstances  of  the  par- 
ticular case)  to  the  consideration  of  the  jury,  aided  in  that  consideration  by  the  ol»er- 
vations  of  the  jud^.*'  See  Jo^  on  the  Evidence  of  Accomplices,  pp.  98,  99.  By  the 
Scotch  law,  the  evidence  of  a  smgle  witness  is  in  no  case  sufficient  to  warrant  a  con- 
viction, unless  supported  by  a  train  of  circumstances.  Alison's  Practice,  p.  551.  In 
Iowa,  it  is  required  by  statute,  that  the  corroboration  be  such  as  shall  tend  to  connect 
the  defendant  with  the  commission  of  the  offence  ;  and  not  merely  to- show  the  com- 
mission of  the  crime,  or  its  circumstances.     Code  of  1851,  art  2998. 

(a)  In  Com.  v.  Holmes,  127  Mass,  424,  accomplice,  so  as  to  make  it  safe  for  the 

it  was  held  that  the  evidence  should  tend  jury  to  convict,  which  is  not  legally  enti- 

to  connect  the  accused  with  the  crime,  tied  to  that  effect,  it  is  a  subject  of  excep- 

Gray,  C.  J.,  after  ^ving  a  thorough  re-  tion  and  ground  for  a  new  trial.    2.  That 

view  of  the  authonties  and  commenting  no  evidence  can  be^  legally  admitted  as 

on  the  decision  in  Com.  v,  Bosworth,  says :  competent  and  sufficient  for  such  eorrobo- 

"  It  thus  appears  that  the  decision  in  ration  which  does  not  tend  to  confirm  the 

Com.  V,  Bosworth  establishes  two  points  :  testimony  of  the  accomplice  upon  a  point 

1.  That  if  any  evidence  is  admitted  as  material  to  the  issue  in  the  sense  that  it 

competent  by  way  of  coiroborating  an  tends  to  prove  the  guilt  of  the  defendant  "^ 
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applied,  and  the  same  confirmation  is  required,  as  if  there  were 
but  one.^ 

§  382.  Apparent  aooompUoes.  There  is  one  class  of  persons 
apparently  accomplices^  to  whom  the  rule  requiring  corroborating 
evidence  does  not  apply ;  namely,  persons  who  have  entered  into 
communication  with  conspirators,  but  either  afterwards  repent- 
ing, or,  having  originally  determined  to  frustrate  the  enterprise, 
have  subsequently  disclosed  the  conspiracy  to  the  public  author- 
ities, under  whose  direction  they  continue  to  act  with  their  guilty 
confederates  until  the  matter  can  be  so  far  advanced  and  matured, 
as  to  insure  their  conviction  and  punishment.  The  early  disclo- 
sure is  considered  as  binding  the  party  to  his  duty ;  and  though 
a  great  degree  of  objection  or  disfavor  may  attach  to  him  for  the 
part  he  has  acted  as  an  informer^  or  on  other  accounts,  yet  his  case 
is  not  treated  as  the  case  of  an  accomplice.^  (a) 

§  883.  Partiea  may  testify  to  their  own  fraud.  Whether  a  party 
to  a  negotiable  instrument^  who  has  given  it  credit  and  currency  by 
his  signature,  shall  afterwards  be  admitted  as  a  witness,  in  a  suit 
between  other  persons,  to  prove  the  instrument  originally  void^  is 
a  question  upon  which  judges  have  been  much  divided  in  opinion. 
The  leading  case  against  the  admissibility  of  the  witness  is  that 
of  Walton  V,  Shelley,'  in  which  the  indorser  of  a  promissory 

1  Rex  9.  Noakes,  5  C.  &  P.  826,  per  Littledale,  J. ;  Reg.  v.  Bannen,  2  Mood.  Cr. 
Ca8.  809.  The  testimony  of  the  wife  of  an  accomplice  is  not  considered  as  conohora- 
tive  of  her  husband.     Kez  v.  Neal,  7  C.  &  P.  168,  per  Park,  J. 

*  Rex  V.  Despord,  28  Howell's  St.  Tr.  489,  per  Lord  Ellenborough. 

»  1  T.  R.  296. 

(a)  This  panimph  about  disfavor,  and  as  a  participator  in  the  offence.  Com. 
in  fact  the  whole  section  is  taken  from  v.  Wood,  11  Gray  (Mass.),  85;  Com.  v. 
Lord  Ellenborough's  chaise  in  Rex  i^.  Boynton,  116  Mass.  848.  The  practice  of 
Despard,  and,  whether  called  for  or  not  in  caution  from  the  bench  is  not  so  uniform 
this  case,  which  does  not  appear,  is  wholly  in  the  case  of  misdemeanors  as  in  felonies, 
inappropriate  as  a  general  observation  ap-  though  the  distinction  is  rather  one  of 
plvmg  to  all  who  so  aid  in  ferreting  out  d^ree  than  of  kind  (Reg.  v,  Farler,  8  C. 
villains.  One  who  purchases  intoxicating  k  F.  106);  and  the  extent  of  corroboration, 
liquor  sold  contrary  to  law,  for  the  express  it  has  been  said,  will  depend  much  upon 
purpose  of  prosecuting  the  seller  for  an  the  nature  of  the  crime  ( Rex  v.  Jarvis,  2 
unlawful  sale,  is  not  an  accomplice.  Com.  M.  &  Rob.  40) ;  and  if  the  offence  be  a 
V.  Downing,  4  Gray  (Mass.),  29.  One  who  statute  one,  as  the  non-repair  of  a  high- 
enters  into  communication  with  criminals,  way ;  or  involve  no  great  moral  deUn- 
and,  without  a  criminal  intent,  advises  or  quency,  as  beinff  present  at  a  prize-fight 
aids  them  in  the  commission  of  crime,  but  which  terminated  m  manslaughter  (Rex  v. 
for  the  sole  purpose  of  detecting  the  crim-  Hargrave,  5  C.  &  P.  170  ;  Reg.  v.  Young, 
inaU,  whether  a  public  officer  or  a  private  10  Cox,  C.  C.  871) ;  or  the  action  be  for 
citizen^  is  not  an  accomplice.  State  v.  a  penalty,  —  the  caution  has  been  refused. 
McKean,  86  Iowa,  848.  Nor  is  the  woman  McClory  v.  Wright,  10  Ir.  Law,  514  ; 
upon  whom  an  abortion  is  procured.  To  Magee  v.  Mark,  11  Id.  449. 
be  an  accomplice,  one  must  be  indictable 
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note  was  called  to  prove  it  void  for  usury  in  its  original  concoc- 
tion. The  security  was  in  the  hands  of  an  innocent  holder.  Lord 
Mansfield  and  the  other  learned  judges  held  that  upon  general 
grounds  of  public  policy  the  witness  was  inadmissible ;  it  being 
^^  of  consequence  to  mankind  that  no  person  should  hang  out  false 
colors  to  deceive  them,  by  first  affixing  his  signature  to  a  paper, 
and  then  afterwards  giving  testimony  to  invalidate  it"  And,  in 
corroboration  of  this  opinion,  they  referred  to  the  spirit  of  that 
maxim  of  the  Roman  law,  ^'  Nemo,  allegans  suam  turpitudinem, 
est  audiendus."  ^ 

§  884.  Same  subject.  The  doctrine  of  this  case  afterwards 
came  under  discussion  in  the  equally  celebrated  case  of  Jordaine 
t;.  Lashbrooke.^  This  was  an  action  by  the  indorsee  of  a  bill  of 
exchange  against  the  acceptor.  The  bill  bore  date  at  Hamburg ; 
and  the  defence  was,  that  it  was  drawn  in  London,  and  so  was 
void  at  its  creation,  for  want  of  a  stamp,  the  statute'  having 
declared  that  unstamped  bills  should  neither  be  pleaded,  given 
in  evidence,  nor  allowed  to  be  available  in  law  or  equity.  The 
indorser  was  offered  by  the  defendant  as  a  witness  to  prove  this 
fact,  and  the  court  held  that  he  was  admissible.  This  case  might, 
perhaps,  have  formed  an  exception  to  the  general  rule  adopted  in 
Walton  V.  Shelley,  on  the  ground  that  the  general  policy  of  the 
law  of  commerce  ought  to  yield  to  the  public  necessity  in  matters 
of  revenue;  and  this  necessity  was  relied  upon  by  two  of  the 
three  learned  judges  who  concurred  in  the  decision.  But  they 
also  concurred  with  Lord  Kenyon  in  reviewing  and  overruling 
the  doctrine  of  that  case.  The  rule,  therefore,  now  received  in 
England  is,  that  the  party  to  any  instrument,  whether  negotiable 
or  not,  is  a  competent  witness  to  prove  any  fact  to  whi<^  any 
other  witness  would  be  competent  to  testify,  provided  he  is  not 

1  This  maxim,  though  it  is  said  not  to  be  expressed,  in  teiTos,  in  the  text  of  the 
Corpus  Juris  (see  Gilmer's  Rep.  p.  275,  n.),  is  exceedingly  familiar  among  the  civilians ; 


L  6,  in  mamne ;  1  Mascard.  De  Prob.  Concl.  78,  n.  42.  And  see  4  Inst  279.  It 
seems  formeriy  to  have  been  deemed  sufficient  to  exclude  witnesses,  testifying  to  their 
own  turpitude  ;  but  the  objection  is  now  held  to  go  only  to  the  credibility  of  the  tes- 
timony. 2  Stark.  Evid.  9,  10 ;  2  Hale,  P.  C.  280 ;  7  T.  B.  609,  per  Grose,  J. ;  Id. 
611,  per  liawrence,  J.  Thus,  a  witness  \a  competent  to  testify  that  his  former  oath 
was  corruptly  false.     Bex  v.  Teal«  11  East,  809  ;  Bands  v.  Thomas,  5  M.  &  S.  244. 

«  7  T.  B.  699. 

*  81  Geo.  III.  c.  25,  §§  2, 16.  This  act  was  passed  subsequent  to  the  decision  of 
Walton  V.  Shelley,  1  T.  B.  296. 
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shown  to  be  legally  infamotis,  and  is  not  directly  interested  in  the 
event  of  the  suit.  *  The  objection,  that  thereby  he  asserts  that  to 
be  false  which  he  has  solemnly  attested  or  held  out  to  the  world 
as  true,  goes  only  to  his  credibility  with  the  jury.* 

§  885.  Rule  In  fhe  TTnlted  States  not  uniform.  The  COUrts  of 
some  of  the  American  States  have  adopted  the  later  English  rule, 
and  admitted  the  indorser,  or  other  party  to  an  instrument,  as  a 
competent  witness  to  impeach  it  in  all  cases  where  he  is  not  on 
other  grounds  disqualified.  In  other  States,  decisions  are  found 
which  go  to  the  exclusion  of  the  party  to  an  instrument  in  every 
case,  when  offered  as  a  witness  to  defeat  it,  in  the  hands  of  a 
third  person ;  thus  importing  into  the  Law  of  Evidence  the  maxim 
of  the  Roman  law  in  its  broadest  extent.  In  other  States,  the 
courts,  referring  the  rule  of  exclusion  to  the  ground  of  pablic  con- 
venience, have  restricted  its  application  to  the  case  of  a  negotiable 
security  actually  negotiated  and  put  into  circulation  before  its 
maturity,  and  still  in  the  hands  of  an  innocent  indorsee,  without 
notice  of  the  alleged  original  infirmity,  or  any  other  defect  in  the 
contract.  And  in  this  case  the  weight  of  American  authority  may 
now  be  considered  as  against  the  admissibility  of  the  witness  to 
impeach  the  original  validity  of  the  security ;  although  the  con- 
trary is  still  holden  in  some  courts,  whose  decisions,  in  general, 
are  received  with  the  highest  respect.^ 

1  1  Phil.  ETid.  89,  40.  On  this  groand,  rarties  to  other  iDBtraments,  as  well  as  sub- 
scribing witnesses,  if  not  under  some  other  disability,  are,  both  in  England  and  in  the 
United  States,  held  admissible  witnesses  to  impeach  the  original  validity  of  such  instru- 
ments. 7  T.  R.  611,  per  Lawrence,  J.  ;  Howard  v.  Shipley,  4  East,  180  ;  Iiowe  v. 
Jolliffe,  1  W.  Bl.  865  ;  Austin  v.  WUles,  Bull.  N.  P.  264  ;  Howard  v.  Bniithwaite,  1 
Yes.  k  B.  208,  208  ;  Title  v.  Grerett,  2  Ld.  Raym.  10O8  ;  Dickinson  v.  Dickinson,  9 
Met  471 ;  Twarobly  v.  Henley,  4  Mass.  441.  It  has,  however,  been  held  in  Louisiana, 
that  a  notary  cannot  be  examined  as  a  witness,  to  contradict  a  statement  made  by  him 
in  a  protest ;  and  that  the  principle  extends  to  every  public  officer,  in  regard  to  a  certi- 
ficate given  by  him  in  his  official  character.     Peet  v,  Dougherty,  7  Rob.  La.  86. 

'  'nie  rule,  that  the  indoreer  of  a  negotiable  security,  negotiated  before  it  was  due, 
is  not  admissible  as  a  witness  to  prove  it  originally  void,  when  in  the  huids  of  an  inno- 
cent indorsee,  is  sustained  by  the  Supreme  Court  of  the  United  States,  in  Bank  of  the 
United  States  v.  Dunn,  6  Peters,  61,  67,  explained  and  confirmed  in  Bank  of  the  Metro- 
polis V.  Jones,  8  Peters,  12,  and  in  the  United  States  v.  Leffler,  11  Peters,  86,  94,  96  ; 
Scott  V.  Lloyd,  12  Peters,  149  ;  Henderson  v,  Anderson,  8  Howard,  8.  C.  78  ;  Taylor  v. 
Luther,  2  Sumner,  286,  per  Story,  J.  It  was  also  adopted  in  Massachusetts,  CharchiU 
V,  Suter,  4  Mass.  166  :  Pox  v,  Whitney,  16  Mass.  118  ;  Packard  v.  Richardson,  17 
Mass.  122.  See  also  the  case  of  Thayer  v.  Grossman,  1  Metcalf,  416,  in  which  the  deci- 
sions are  reviewed,  and  the  rule  clearly  stated  and  vindicated  by  Shaw,  C.  J.  And  in 
New  Hampshire,  Bryant  v.  Rittersbush,  2N.  H.  212  ;  Hadduck  v.  Wilmarth,  6  N.  H. 
187.  Ana  in  Maine,  Deeringv.  Sawtel,  4  Greenl.  191 ;  Chandler  v.  Morton,  6  Greenl. 
874.  And  in  Pennsylvania,  O'Brien  v.  Davis,  6  Watts,  498  ;  Harrisbuig  Bank  v.  Fors- 
ter,  8  Watts,  804,  809 ;  Davenport  t^.  Freeman,  8  Watts  k  Seig.  667.  In  Louisiana, 
the  rule  waa  stated  and  conceded  by  Porter,  J.,  in  Shamboig  v,  Commagere,  10  Martin, 
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§  386.  DlflqnaUfioation  by  Interest  in  the  reatdt  Another  class 
of  persons  incompetent  to  testify  in  a  cause  consists  of  those  who 
are  interested  in  its  result}    The  principle  on  which  these  are  re- 

18  ;  and  was  again  atatod,  bat  an  opinion  withheld,  by  Martin,  J.,  in  Cox  v.  WilliimB, 
5  Martin,  N.  s.  189.  In  Vermont,  the  case  of  Joidaine  v.  Lashbrooke  was  followed,  in 
Nichols  V.  Holgate,  2  Aik.  188 ;  but  the  decision  is  said  to  ha^e  been  snbeequently 
disapproved  by  all  the  judges,  in  Chandler  v.  Mason,  2  Vt.  198,  and  the  rule  in  Walton 
V.  Shelly  approved.  In  Ohio,  the  indorser  was  admitted  to  prove  facts  subaequeni  to 
the  indorsement ;  the  court  expressing  no  opinion  upon  the  general  rule,  though  it  wsb 
relied  upon  by  the  opposing  counsel.  Stone  v.  Vance,  6  Ohio,  246.  But  subsequentir 
the  rule  seems  to  have  been  admitted.  Rohrer  v.  Momingstar,  18  Ohio,  679.  In  Mi>- 
siasiupi,  the  witness  was  admitted  for  the  same  pur|)ose  ;  and  the  rule  in  Walton  v. 
Shelley  was  approred.  Drake  v,  Henly,  Walker,  641.  In  Illinois,  the  indorser  has 
been  admitted,  where,  in  taking  the  note,  he  acted  as  the  agent  of  the  indorsee,  to 
whom  he  immediately  transferred  it,  without  any  notice  of  the  rule.  Webster  e. 
Vickers,  2  Scam.  296.  But  the  rule  of  exclusion  has  been  rejected,  and  the  ffsnend  doc- 
trine of  Jordaine  v,  Lashbrooke  followed  in  New  York,  Stafford  v.  £ice,  6  Cowen,  28 ; 
Bank  of  Utica  v.  Hillard,  Id.  168  ;  Williams  v.  Walbridge,  8  Wend.  415.  And  in  Vir- 
ginia, Taylor  v.  Beck,  8  Randolph,  816.  And  in  Connecticut,  Townsend  v.  Bush,  1 
Conn.  260.  And  in  South  Carolina,  Knight  v.  Packard,  8  McCord,  71.  And  in  Ten- 
nessee, Stump  V.  Napier,  2  Yeiger,  35.  In  Maryland,  it  was  rejected  by  three  judges 
against  two  in  Ring^ld  v.  Tysoil,  8  H.  &  J.  172.  It  was  also  rejected  in  New  Jersey, 
in  Freeman  v.  Brittm,  2  Hamson,  192.    And  in  North  Carolina,  Guy  v.  Hall,  8  Mur- 

ghy,  151.  And  in  Georgia,  Slack  v.  Moss,  Dudley,  161.  And  in  Alabama,  Todd  9. 
tafford,  1  Stew.  199  ;  Griffing  v.  Harris,  9  Porter,  226.  In  Kentucky,  in  the  case  of 
Gorham  v.  Carroll,  8  Littel,  221,  where  the  indorser  was  admitted  as  a  witness,  it  is  to 
be  observed,  that  the  note  was  indorsed  without  recourse  to  him,  and  thereby  marked 
with  suspicion ;  and  that  the  genentl  rule  was  not  considered.  More  recently  in  New 
Hampshire,  the  doctrine  of  Walton  v.  Shelley  has  been  denied,  and  the  rule  of  the 
Roman  law  has  been  admitted  only  as  a  rule  of  estoppel  upon  the  parties  to  the  transac- 
tion and  in  regard  to  their  rights,  and  not  as  a  rule  oi  evidence,  affecting  the  competency 
of  witnesses  ;  and  therefore  the  maker  of  a  note,  being  released  by  his  surety,  was  held 
competent  in  an  action  by  an  indorsee  sgainst  the  surety,  to  testify  to  an  alteration  of 
the  note,  made  by  himself  and  the  payee,  which  rendered  it  void  as  to  the  surety. 
Haines  v.  Dennett,  11  N.  H.  180.  See  further,  2  Stark.  £vid.  179,  n.  (a) ;  Bayley  on 
Bills,  p.  686,  n.  b  (Phillips  and  Sewall's  ed.).  But  all  these  decisions  against  the  role 
in  Walton  v.  Shdley,  except  that  in  New  Jersey  and  the  last  cited  case  in  New  Hamp- 
shire, were  made  long  before  that  rule  was  recognized  and  adopted  by  the  Supreme 
Court  of  the  United  States.  The  rule  itself  is  restricted  to  cases  where  the  witness  is 
called  to  prove  that  the  security  was  actually  void  at  the  time  when  he  gave  it  currency 
as  good  ;  and  this  in  the  ordinary  course  of  business,  and  without  any  mark  or  intima- 
tion to  put  the  receiver  of  it  on  his  guaixl.  Hence  the  indorser  is  a  competent  witness, 
if  he  indorsed  the  note  '*  without  recourse  "  to  himself  (Abbott  v.  Mitchell,  6  Shepl. 
855) ;  or,  is  called  to  prove  a  fact  not  going  to  the  original  infirmity  of  the  security 
(Buck  V.  Appleton,  2  Shepl.  284  ;  Wendell  v.  Qeoive,  R.  M.  Charlton,  61)  ;  or,  if  the 
instrument  was  negotiated  out  of  the  usual  course  of  business  (Parke  v.  Smith,  4  Watts 
&SeTg,  287).  So,  the  indorser  of  an  accommodation  note,  made  for  his  benefit,  being 
released  by  the  maker,  is  admissible  as  a  witness  for  the  latter,  to  prove  that  it  has  sub- 
sequently been  paid.  Greenough  r.  West,  8  N.  H.  400.  And  see  Kinsley  v.  Robinson, 
21  Pick.  827. 

1  In  Connecticut,  persons  interested  in  the  cause  are  now,  by  statute,  made  compe- 
tent witnesses,  the  objection  of  interest  going  only  to  their  credibility.  Rey.  Stat 
1849,  tit  1,  §  141.  In  New  York,  persons  interested  are  admissible,  except  those  for 
whose  immediate  benefit  the  suit  is  prosecuted  or  defended,  and  the  assignor  of  a  jibing 
in  action,  assigned  for  the  purpose  of  making  him  a  witness.  Rey.  Stat  voL  iiL  p. 
769  (3d  ed.).  In  Ohio,  the  law  is  substanUaUy  the  same.  Stat  March  28,  1850,  §  8. 
In  Michigan,  all  such  persons  are  admissible,  except  parties  to  the  record,  and  persons 
for  whose  immediate  benefit  the  suit  is  prosecut^  or  defended  ;  and  their  husbands 
and  wives.  Rev.  Stat.  1846,  c.  102,  §  99.  In  Virginia,  persons  interested  are  admissi- 
ble in  eriminal  cases,  when  not  jointly  tried  with  the  defendant.    Rey.  Stat  1849, 
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jected  is  the  same  with  that  which  excludes  the  parties  themselves, 
and  which  has  already  been  considered ;  ^  namely,  the  danger  of 
perjury,  and  the  little  credit  generally  found  to  be  due  to  such 
testimony,  in  judicial  investigations.  This  disqualifying  interest, 
however,  must  be  some  legal,  certain,  and  immediate  interest, 
however  minute,  either  in  the  event  of  the  cause  itself,  or  in  the 
record,  as  an  instrument  of  evidence,  in  support  of  his  own  claims, 
in  a  subsequent  action.^  It  must  be  a  legal  interest,  as  distin- 
guished from  the  prejudice  or  bias  resulting  from  friendship  or 
hatred,  or  from  consanguinity,  or  any  other  domestic  or  social  or 
any  oflScial  relation,  or  any  other  motives  by  which  men  are  gen- 
erally influenced ;  for  these  go  only  to  the  credibility.  Thus,  a 
servant  is  a  competent  witness  for  his  master,  a  child  for  his 
parent,  a  poor  dependant  for  his  patron,  an  accomplice  for  the 
government,  and  the  like.  Even  a  wife  has  been  held  admissible 
against  a  prisoner,  though  she  believed  that  his  conviction  would 
save  her  husband's  life.^  The  rule  of  the  Roman  law  —  ^^Idonei 
non  videntur  esse  testes,  quibus  imperari  potest  ut  testes  fient "  ^  — 
has  never  been  recognized  in  the  common  law,  as  affecting  the 
competency ;  but  it  prevails  in  those  countries  in  whose  jurispru- 
dence the  authority  of  the  Roman  law  is  recognized.  Neither  does 
the  common  law  regard  as  of  binding  force  the  rule  that  excludes 
an  advocate  from  testifying  in  the  cause  for  his  client,  —  ^*  Man- 
datis  cavetur,  ut  Presides  attendant,  ne  patroni,  in  causa  cui  patro- 
cinium  prffistiterunt,  testimonium  dicant."^  But  on  grounds  of 
public  policy,  and  for  the  purer  administration  of  justice,  the  re- 
lation of  lawyer  and  client  is  so  far  regarded  by  the  rules  of  practice 
in  some  courts,  as  that  the  lawyer  is  not  permitted  to  be  both  ad- 
vocate and  witness  for  his  client  in  the  same  cause.® 

c  199, 1  21.  In  MaBsachnaetts,  the  objection  of  interest  no  longer  goes  to  the  compe- 
tency of  any  witnesses,  except  witnesses  to  wills.  Oen.  Stat.  c.  181,  §  14.  See  niprct, 
f  §  827,  829,  notes. 

1  Supra,  §S  826,  827,  829.  And  see  the  obseryations  of  Best,  C.  J.,  in  HoyUI  v. 
Stephenson,  6  Bins.  498. 

^  1  Stark.  £yi£  102 ;  Bent  v.  Baker,  8  T.  R.  27 ;  Doe  v.  Tyler,  6  Bing.  890,  per 
Tindal,  C.  J.  ;  Smith  v.  Prager,  7  T.  R.  62 ;  Wilcox  v.  Farrell,  1  H.  Lw&  Cas.  98 ; 
Bailey  v,  Lnmpkin,  1  Kelly,  892. 

*  Rex  V.  Rudd,  1  Leach,  Cr.  Cas.  115, 181.  In  weighing  the  testimony  of  witnesses 
naturally  biassed,  the  role  is  tojgive  credit  to  their  statements  of  facta,  and  to  yiew  their 
deductions  fh>m  facts  with  suspicion.    Dillon  v.  Dillon,  8  Curt.  96. 

*  Dig.  lib.  22,  tit.  5, 1.  6  ;  Poth.  Obi.  [7981  In  Lower  Canada,  the  incompetency 
of  the  relations  and  connections  of  the  parties.  In  dyil  cases,  beyond  the  degree  of  cou- 


dns-german,  is  remoyed  by  Stat  41  Oeo.  III.  c.  8.    See  Rey.  Code,  1846,  p.  144. 
•Dig.  Ub.  82,  tit  5,  L  25  ;  Poth.  Obi.  ?798]. 
•  Stones  V.  Byron,  4  DowL  k  L.  898  ;  Dunn  v.  Fackwoodi  11  Jur.  242 ;  Reg. 
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§  887.  Nature  of  dinqvalifying  IntarMt  The  interetty  too,  must 
be  real^  and  not  merely  apprehended  by  the  party.  For  it  would  be 
exceedingly  dangerous  to  violate  a  general  rule,  because  in  a  partic- 
ular case  an  indiyiilual  does  not  understand  the  nature  or  extent 
of  his  rights  and  liabilities.  If  he  believes  and  states  that  he  has 
no  interest,  the  very  statement  of  the  objection  to  his  competency 
may  inform  him  tlutt  he  has ;  and,  on  the  other  hand^  if  he  erro- 
neously thinks  and  declares  that  he  is  interested,  he  may  Ieam,b7 
the  decision  of  the  court,  that  he  is  not.  Indeed,  there  would  be 
danger  in  resting  the  rule  on  the  judgment  of  a  witness,  and  not 
on  the  fact  itself ;  for  the  apprehended  existence  of  the  interest 
might  lead  his  judgment  to  a  wrong  conclusion.  And^  moreoTer, 
the  inquiry  which  would  be  necessary  into  the  grounds  and  degree 
of  the  witness's  belief  would  always  be  complicated,  vague,  and 
indefinite,  and  productive  of  much  inconvenience.  For  these  rea- 
sons, the  more  simple  and  practicable  rule  has  been  adopted  of 
determining  the  admissibility  of  the  witness  by  the  actual  exist- 
ence, or  not,  of  any  disqualifying  interest  in  the  matter.^ 

§  888.  Bonorary  obligation.  If  the  witness  believes  himself  to 
be  under  an  honorary  obligation^  respecting  the  matter  in  contro- 
versy, in  favor  of  the  party  calling  him,  he  is  nevertheless  a  com- 
petent witness,  for  the  reasons  already  given ;  and  liis  credibility 
is  left  with  the  jury.* 

§  889.  Interaat  must  be  in  the  event  of  the  suit.    The  disqual- 

'  ifying  interest  of  the  witness  must  be  in  the  event  of  the  cause 

itself,  and  not  in  the  question  to  be  decided.    His  liability  to  a  like 

action,  or  his  standing  in  the  same  predicament  with  the  party,  if 

the  verdict  cannot  be  given  in  evidence  for  or  against  him,  is  an 

Sap.  Ck>art,  N.  H.  Beg.  23,  6  N.  H.  580  ;  Miahler  v,  Baamgardner,  1  Amer.  Law  Jour. 
K.  8.  804.  Bat  8eeco?Um,  Little  v.  Keon,  1  N.  Y.  Code  Kep.  4  ;  1  Sandf.  607  ;  Potter 
V.  Ware,  1  Cash.  519,  524,  and  cases  cited  by  Metcalf,  J. 

1  1  Phil.  ETid.  127,  128  ;  1  Stark.  Evid.  102  ;  Oresley  on  Evid.  p.  258 ;  Tait  on 
Evid.  T).  851.  In  America  and  in  England,  there  are  some  early  but  very  respeetsUe 
authonties  to  the  point,  tiiat  a  witness  believing  himself  interested  is  to  be  f^d^cted  as 
incompetent.  See  Fotherlngham  v.  Greenwood,  1  Stra.  129  ;  Trelawner  v.  Tliamss,  1 
H.  BL  807,  per  1A,  Lotighboroagh,  C.  J.,  and  Gould,  J.  ;  L'Amitie,  6  Bob.  Adm.  269, 
n.  {a)  ;  Plnmb  v.  Whiting,  4  Mass.  518  ;  Bichardson  v.  Hunt,  2  Mnnf.  148  ;  Freemui 
V,  Luckett,  2  J.  J.  Marsh.  890.  But  the  weight  of  modern  authority  is  clearly  the 
other  way.  See  Commercial  Bank  of  Albany  «.  Hughes,  17  Wend.  94,  101, 102 ;  Stall 
V,  CatskUl  Bank,  18  Wend.  466,  475,  476 ;  Smith  v.  I>owns,  6  Conn.  871 ;  Long  v. 
Bailie,  4  S.  &  R.  222  ;  Dellone  v.  Behmer,  4  Watts,  9  ;  Stimmel  v.  Underwood,  8  G. 
k,  J.  282 ;  Haris  v.  Barkley,  1  Harper's  Law  Rep.  68.    And  see  imfrOj  %  428,  n. 

3  Pederson  v.  Stoffles,  1  Oampb.  144 ;  Solarte  v.  MeMlle,  1  Kan.  k  KyL  198  ;  Q^- 
pin  V.  Vincent,  9  Johns.  219  ;  Moore  v.  Hitchcock,  4  Wend.  292  ;  Union  Bank  v. 
Knapp,  8  Pick.  96,  108  ;  Smith  v.  Downs,  6  Conn.  866 ;  Stimmel «.  Underwood,  S 
Gill  k  Johns.  282 ;  Howe  v.  Howe,  10  N.  H.  88. 
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interest  in  the  question  only,  and  does  not  exclude  him.^  Thus, 
one  underwriter  may  be  a  witness  for  another  underwriter  upon 
the  same  policy ;  ^  or,  one  seaman  for  another,  whose  claim  for 
wages  is  resisted,  on  grounds  equally  affecting  all  the  crew ;  ^  or, 
one  freeholder  for  another,  claiming  land  under  the  same  title,  or 
by  the  same  lines  and  comers ;  ^  or,  one  devisee  for  another,  claim- 
ing under  the  same  will ;  ^  or,  one  trespasser  for  his  co-trespasser  ;^ 
or,  a  creditor  for  his  debtor;^  or  a  tenant  by  the  curtesy;  or 
tenant  in  dower,  for  the  heir  at  law,  in  a  suit  concerning  the  title.^ 
And  the  purchaser  of  a  license  to  use  a  patent  may  be  a  witness 
for  the  patentee,  in  an  action  for  infringing  the  patent.^ 

§  890.  Teat  of  intareat.  The  true  test  of  the  interest  of  a  witness 
is,  that  he  will  either  gain  or  lose  by  the  direct  legal  operation  and 
effect  of  the  judgment,  or  that  the  record  will  be  legal  evidence 
for  or  against  him,  in  some  other  action  .^^  It  must  be  a  present, 
certain,  and  vested  interest,  and  not  an  interest  uncertain,  remote, 
or  contingent.  Thus  the  heir  apparent  to  an  estate  is  a  competent 
witness  in  support  of  the  claim  of  his  ancestor ;  though  one,  who 
has  a  vested  interest  in  remainder,  is  not  competent.^^  And  if  the 
interest  is  of  a  doubtful  nature^  the  objection  goes  to  the  credit  of 
the  witness,  and  not  to  his  competency.  For,  being  always  pre- 
sumed to  be  competent,  the  burden  of  proof  is  on  the  objecting 
party,  to  sustain  his  exception  to  the  competency ;  and  if  he  fails 
*  satisfactorily  to  establish  it,  the  witness  is  to  be  swom.^ 


1  Evans  V.  Eaton,  7  Wheat  866,  424,  per  Story,  J.  ;  Van  Nuys  v.  Terhune,  8  Johns. 
Gas.  82  ;  Stewart  v.  Kip,  6  Johns.  256  ;  Evans  v,  Hettich,  7  Wheat  468 ;  Clapp  v. 
Mandeville,  6  How.  (Miss.)  197. 

>  Bent  V.  Baker,  8  T.  B.  27. 

*  Spnir  V.  Pearson,  1  Mason,  104 ;  Hoyt  v.  Wildfire,  8  Johns.  518. 

*  Richardson  v.  Carey,  2  Rand.  87  ;  Owings  v.  Speol,  6  Wheat  428. 

*  Jackson  v.  Nelson,  6  Cowen,  248. 

*  Per  Ashurst,  J.,  in  Walton  v.  Shelley,  1  T.  R.  301.  See  also  Blackett  v.  Weir,  5 
R  &  0.  887,  per  Abbott,  C.  J.  ;  Duncan  v,  Meikleham,  8  C.  &  P.  172 ;  Gnrtis  v. 
Graham,  12  Martin,  289. 

7  Paall  V,  Brown,  6  Esp.84  ;  Nowell  v.  Daviee,  5  B.  &  Ad.  868. 

8  Jackson  v.  Brooks,  8  Wend.  426  ;  Doe  v.  Maisey,  1  B.  &  Ad.  489. 

*  De  Rosne  v.  FairUe,  1  M.  &  Rob.  457. 

»  1  GilU  Kvid.  by  Lofft,  p.  226 ;  Bull.  N.  P.  284  ;  Bent  v.  Baker,  8  T.  R.  27 ;  6 
Bing.  894,  per  Tindal,  C.  J. ;  supra,  §  886  ;  Rex  v.  Boston,  4  East,  581,  perLd.  £llen« 
borough. 

u  Smith  V.  Blackham,  1  Salk.  288  ;  Doe  v,  Tyler,  6  Bing.  890.  But  in  an  action 
for  waarte,  bronght  by  a  landlord,  who  is  tenant  for  life,  the  remainder-man  is  a  compe- 
tent witness  for  the  plaintiif ;  for  the  damages  would  not  belong  to  the  witness,  but  to 
the  plaintiff's  execntor.    Leach  v.  Thomas,  7  G.  &  P.  827. 

^  Bent  V.  Baker,  8  T.  R.  27,  82  ;  Jackson  t.  Benson,  2  Y.  &  J.  46  ;  Rex  v.  Gole, 
1  Esp.  169  ;  Duel  v.  Fisher,  4  Denio,  616 ;  Gomstock  v,  Rayfoxd,  12  a  &  M.  869  ; 
Stoiy  V.  Sannders,  8  Humph.  668. 
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§  391.  Degree  of  Interest  immaterial.  The  magnitvde  or  degree 
of  the  interest  is  not  regarded  in  estimating  its  effect  on  the  mind 
of  the  witness ;  for  it  is  impossible  to  measure  the  influence  which 
any  given  interest  may  exert.  It  is  enough,  that  the  interest  which 
he  has  in  the  subject  is  direct,  certain,  and  vested,  however  small 
may  be  its  amount ;  ^  for,  interest  being  admitted  as  a  disqualify- 
ing circumstance  in  any  case,  it  must  of  necessity  be  so  in  every 
case,  whatever  be  the  character,  rank,  or  fortune  of  the  party  in- 
terested. Nor  is  it  necessary  that  the  witness  should  be  interested 
in  that  which  is  the  subject  of  the  suit ;  for,  if  he  is  liable  for  the 
costs,  as  in  the  case  of  a  prochein  amy,  or  a  guardian,  or  the  like, 
we  have  already  seen,^  that  he  is  incompetent.  And  though,  where 
the  witness  is  equally  interested  on  both  sides,  he  is  not  incompe- 
tent; yet  if  there  is  a  certain  excess  of  interest  on  one  side,  it 
seems  that  he  will  be  incompetent  to  testify  on  that  side ;  for  he 
is  interested,  to  the  amount  of  the  excess,  in  procuring  a  verdict 
for  the  party,  in  whose  favor  his  interest  preponderates.* 

§  392.  Nature  of  interest  in  the  event  of  the  suit  The  nature  of 
the  direct  interest  in  the  event  of  the  suit  which  disqualifies  the 
witness  may  be  illustrated  by  reference  to  some  adjudged  cases. 
Thus,  persons  having  become  bail  for  the  defendant  have  been 
held  incompetent  to  testify  as  witnesses  on  his  side ;  for  they  are 
immediately  made  liable,  or  discharged,  by  the  judgment  against 
or  in  favor  of  the  principal.  And  if  the  bail  have  given  security  ' 
for  the  appearance  of  the  defendant,  by  depositing  a  sum  of 
money  with  the  ofiicer,  the  effect  is  the  same.^    If  an  under- 

1  Burton  v.  Hinde,  5  T.  B.  174 ;  Butler  v.  Warren,  11  Johns.  67  ;  Doe  v.  Tooth,  3 
Y.  &J.  19. 

s  Supra,  §  847.    See  alao,  infra,  §§  401,  402. 

^  Larbalestier  v.  Clark,  1  B.  &  Ad.  899.  Where  this  prepondeianoe  arose  from  a 
liability  to  costs  onlj,  the  rule  formerly  wes  to  admit  the  witness ;  because  of  the 
extreme  difficulty  which  frequently  arose,  of  determining  the  question  of  his  liability  to 
pay  the  costs.  See  Ilderton  v,  Atkinson,  7  T.  R.  480  ;  Birt  v.  Kershaw,  2  East,  458. 
But  these  cases  were  broken  in  upon,  by  Jones  v,  Brooke,  4  Taunt  464  ;  and  the  wit- 
ness  is  now  held  incompetent,  wherever  there  is  a  preponderancy  of  interest  on  the  side 
of  the  party  adducing  him,  thouch  it  is  created  only  by  the  liability  to  costs.  Townsend 
V.  Downing,  14  East,  565;  Hubly  v.  Brown,  16  Johns.  70;  Scott  v.  McLellan,  2 
Gieenl.  199  ;  Bottomley  v.  Wilson,  8  Stark.  148  ;  Harman  v.  Lasbrey,  1  Holt's  Cas. 
890  ;  Edmonds  v.  Lowe,  8  B.  &  C.  407.  And  see  Mr.  Evans's  observations,  in  2  Poth. 
Obi.  p.  269,  App.  No.  16.  The  existence  of  such  a  rule,  however,  was  regretted  by 
Mr.  Justice  Littledale,  in  1  B.  &  Ad.  908  ;  and  by  some  it  is  still  thought  the  earlier 
cases,  above  cited,  are  supported  by  the  better  reason.  See  farther  Banetto  v.  Snow- 
den,  5  Wend.  181 ;  Hall  v.  Hole,  8  Conn.  886. 

4  Lacon  v.  Higgins,  8  Stark.  182  ;  1  T.  R.  164,  per  Boiler,  J.  But  in  such  cases, 
if  the  defendant  wishes  to  examine  his  bail,  the  court  will  either  allow  his  name  to  be 
stricken  out,  on  the  defendant's  adding  and  justifying  another  penon  as  his  bail ;  or, 
even  at  the  trial,  will  permit  it  to  be  stricken  out  of  the  baU-piece,  upon  the  defend- 
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vriter,  who  has  paid  his  proportion,  is  to  be  repaid  in  the  event 
of  the  plaintiff's  success  in  a  suit  against  another  underwriter 
upon  the  same  policy,  he  cannot  be  a  witness  for  the  plaintiff.^ 
A  creditor,  whether  of  a  bankrupt,  or  of  an  estate,  or  of  any 
other  person,  is  not  admissible  as  a  witness  to  increase  or  pre- 
serve ttie  fund,  out  of  which  he  is  entitled  to  be  paid,  or  other- 
wise benefited.'  Nor  is  a  bankrupt  competent,  in  an  action  by 
his  assignees,  to  prove  any  fact  tending  to  increase  the  fund; 
though  both  he  and  his  creditors  may  be  witnesses  to  diminish 
it'  The  same  is  true  of  a  legatee,  without  a  release,  and  also 
of  an  heir  or  distributee,  in  any  action  affecting  the  estate.*    So, 

nt's  depodting  a  sufficient  sum  with  the  proper  officer.  1  Tidd's  Pr.  269  ;  Baillie  v. 
Hole,  1  Mood,  k  M.  289 ;  8.  c.  3  C.  &  P.  660  ;  Whartley  v,  Fenmley,  2  Chitty,  108. 
And  in  like  manner  the  surety  in  a  replevin  bond  may  be  rendered  a  competent  witness 
forUiepUdntiff.  Bailey  v.  Bailey,  1  Bine.  92.  And  so  of  the  indorser  of  a  writ,  who 
thereby  becomes  surety  for  payment  of  the  costs.  Roberts  v.  Adams,  9  Greenl.  9.  So 
mIndiana,o(aproeheinamy,  Harvey  v.tCoffin,  5  Blackf.  666.  See  further,  Salmon  v. 
Bance,  3  S.  &  R.  311,  314  ;  Hall  v.  iEiaylies,  16  Pick.  61,  63  ;  Beckley  v.  Freeman,  Id. 
468;  Allen  v.  Hawks,  13  Pick.  79  ;  McChilloch  v,  Tyson,  2  Hawks,  336  ;  infra,  §  430  ; 
Comstock  V.  Pale,  8  Rob.  (La.)  440. 

^  Forrester  v.  Pigou,  3  Campb.  380  ;  s.  o.  1  M.  &  S.  9. 

*  Craig  V.  Cundell,  1  Campb.  381  ;  Williams  v.  Stephens,  2  Campb.  801  ;  Shuttle- 
worth  «.  Bravo,  1  Stra.  607 ;  Powel  v.  Gordon,  2  £sp.  736  ;  Stewart  v.  Kip,  6  Johns. 
256  ;  Holden  v.  Heam,  1  Beav.  446.  But  to  disqualify  the  witness,  he  must  be  legally 
entitied  to  payment  out  of  the  fund.  Phoenix  v.  Ingraham,  6  Johns.  427  ;  Peyton  v, 
Hailett,  1  Caines,  363,  379  ;  Howard  v.  Chadboume,  3  Greenl.  461  ;  Marland  v,  Jeffer- 
son, 2  Pick.  240  ;  Wood  v.  Braynard,  9  Pick.  322.  A  mere  expectation  of  payment, 
however  strong,  if  not  amounting  to  a  legal  right,  has  been  deemed  insufficient  to  render 
him  incompetent.    Seaver  v.  Bradley,  6  Greenl.  60. 

*  Butler  V.  Cooke,  Cowp.  70 ;  Ewens  v.  Gold,  Bull.  N.  P.  43  ;  Green  v.  Jones,  2 
Campb.  411  ;  Loyd  v,  Stretton,  1  Stark.  40 ;  Rudge  v.  Ferguson,  1  G.  &  P.  263 ;  Mas- 
ters t.  Drayton,  2  T.  R%  496  ;  Clay  v.  Kirkland,  4  Martin,  406.  In  order  to  render 
the  bankrupt  competent,  in  such  cases,  he  must  release  his  allowance  and  surplus  ;  and 
he  must  also  have  obtained  his  certificate,  without  which  he  is  in  no  case  a  competent 
witness  for  his  assignees.  Masters  v,  Drayton,  2  T.  R.  496 ;  Goodhay  v.  Hendry,  1 
Mood,  k  M.  31 9.  And  though  his  certificate  has  been  allowed  by  the  competent  number 
of  creditors,  and  no  opposition  to  its  final  allowance  is  anticipated,  yet  until  its  allow- 
ance by  the  Lord  Chancellor,  he  is  still  incompetent ;  nor  will  the  trial  for  that  pur- 
pose be  postponed.  Tennant  v,  Strachan,  1  Mood.  &  M.  377.  So,  if  his  ceitificate  has 
been  finally  obtained,  yet,  if  his  future  effects  remain  liable  (as  in  the  case  of  a  second 
bankruptcy,  where  he  has  not  yet  paid  the  amount  necessary  to  exempt  his  future 
acquisitions),  he  is  still  incompetent  as  a  witness  for  the  assignees,  being  interested  to 
increase  the  fund.  Eennett  v.  Greenwollers,  Peake's  Cas.  3.  The  same  rules  apply  to 
the  case  of  insolvent  debtors.  Delafield  v.  Freeman,  6  Bing.  294  ;  8.  c.  4  C.  &  P.  67  ; 
Radge  v.  Ferguson,  1  C.  &  P.  253.  But  upon  grounds  of  public  policy  and  conveni- 
ence, a  bankrupt  is  held  inadmissible  to  prove  any  fact  which  is  material  to  support  or 
to  defeat  the  fiat  issued  against  him.  >ior  is  a  creditor  competent  to  support  the  fiat, 
whether  he  has  or  has  not  availed  himself  of  the  right  of  proving  under  the  bankruptcy. 
See  1  Phil.  £v.  94-96,  and  cases  there  cited. 

*  Helliard  v.  Jennings,  1  Ld.  Raym.  606  ;  1  Burr.  424 ;  2  Stark.  646  ;  Creen  v. 
Salmon,  3  N.  &  P.  388  ;  Bloor  v.  Davies,  7  M.  &  W.  236.  And  if  he  is  a  residdary 
legatee,  his  own  release  of  the  debt  will  not  render  him  competent  for  the  executor,  in 
an  action  against  the  debtor  ;  for  he  is  still  interested  in  supporting  the  action,  in  order 
to  relieve  the  estate  from  the  charge  of  the  costs.  Baker  v.  Tyrwhitt,  4  C'anipb.  27  ;  6 
Bing.  294,  per  Tindal,  C.  J. ;  Matthews  v.  Smith,  2  Y.  &  J.  426  ;  Allington  v.  Bear- 
croft,  Peake^s  Add.  Cas.  212  ;  West  v,  Randall,  2  Mason,  181 ;  Randall  v.  Phillips,  3 
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where  the  immediate  effect  of  the  judgment  for  the  plaintiff  is  to 
confirm  the  witness  in  the  enjoyment  of  an  interest  in  possession,^ 
or,  to  place  him  in  the  immediate  possession  of  a  right,^  he  is  not 
a  competent  witness  for  the  plaintiff.  Neither  can  a  lessor  be 
admitted  as  a  witness,  to  prove  a  right  of  possession  in  his  lessee 
to  a  portion  of  land  claimed  as  part  of  the  premises  leased.^ 

§  893.  Same  snbjeot.  So  where  the  event  of  the  suit,  if  it  is 
adverse  to  the  party  adducing  the  witness,  will  render  the  latter 
liable  either  to  a  third  person,  or  to  the  party  himself,  whether 
the  liability  arise  from  an  express  or  implied  legal  obligation 
to  indemnify,  or  from  an  express  or  implied  contract  to  pay 
money  upon  that  contingency,  the  witness  is  in  like  manner  in- 
competent. The  cases  under  this  branch  of  the  rule  are  appar- 
ently Somewhat  conflicting ;  and  therefore  it  may  deserve  a  more 
distinct  consideration.  And  here  it  will  be  convenient  to  dis- 
tinguish between  those  cases  where  the  judgment  will  be  evidence 
of  the  material  facts  involved  in  the  issue,  and  those  where  it  will 
be  evidence  only  of  the  amount  of  damages  recovered,  which  the 
defendant  may  be  compelled  to  pay.  In  the  former  class,  which 
will  hereafter  be  considered,  the  interest  of  the  party  is  in  the 
record,  to  establish  his  entire  claim ;  in  the  latter,  which  belongs 
to  the  present  head,  it  is  only  to  prove  the  amount  of  the  injury 
he  has  suffered. 

§  894.  Same  subject  Thus,  in  an  action  against  the  principal 
for  damage  occasioned  by  the  neglect  or  miseondact  of  ht$  agent 
or  servant,  the  latter  is  not  a  competent  witness  for  the  defendant 
without  a  release ;  for  he  is,  in  general,  liable  over  to  his  master 
or  employer,  in  a  subsequent  action,  to  refund  the  amonnt  of 
damages  which  the  latter  may  have  paid.  And  though  the  record 
will  not  be  evidence  against  the  agent,  to  establish  the  fact  of 
misconduct,  unless  he  has  been  duly  and  seasonably  informed  of 
the  pendency  of  the  suit,  and  required  to  defend  it,  in  which 
case  it  will  be  received  as  evidence  of  all  the  facts  found ;  *  yet  it 
will  always  be  admissible  to  show  the  amount  of  damages  re- 
Mason,  878  ;  Campbell  v,  Tousey,  7  Cowen,  64 ;  Carlisle  v,  Bnrler,  8  Gieenl.  250. 
Nor  is  a  lesatee  competent  to  teRtifv  against  the  validity  of  the  will,  if  it  is,  on  the 
whole,  for  nis  interest  to  defeat  it.    Kooerts  v,  Trawick,  18  Ala.  68. 

1  Doe  V,  Williams,  Cowp.  621. 

»  Rex  r.  Williams,  9  B.  &  C.  649. 

<  Smith  V.  Chambers,  4  Esp.  164. 

«  Hamilton  v.  Cutts,  4  Mass.  849 ;  Tyler  v.  Ulmer,  12   Mass.  168.    See  utfra, 

528,  527,  588,  589. 
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covered  against  his  employer.^  The  principle  of  this  rule  applies 
to  the  relation  of  master  and  servant,  or  employer  and  agent, 
wherever  that  relation  in  its  broadest  sense  may  be  found  to  exist ; 
as,  for  example,  to  the  case  of  a  pilot,  in  an  action  against  the 
captain  and  owner  of  a  vessel  for  mismanagement,  while  the  pilot 
was  in  charge ;  ^  or,  of  the  guard  of  a  coach,  implicated  in  the 
like  mismanagement,  in  an  action  against  the  proprietor ;  ^  or,  of 
a  broker,  in  an  action  against  the  principal  for  misconduct  in.  the 
purchase  of  goods,  which  he  had  done  through  the  broker ;  ^  or, 
of  a  sherifTs  officer,  who  had  given  security  for  the  due  execution 
of  his  duty,  in  an  action  against  the  sheriff  for  misconduct  in  the 
service  of  process  by  the  same  officer ;  ^  or,  of  a  ship-master,  in 
an  action  by  his  owner  against  underwriters,  where  the  question 
was,  whether  there  had  been  a  deviation;^  neither  of  whom  is 
competent  to  give  testimony,  tlie  direct  legal  effect  of  which  will 
be,  to  place  himself  in  a  situation  of  entire  security  against  a 
subsequent  action.  But  the  liability  must  be  direct  and  imme- 
diate to  the  party ;  for  if  the  witness  is  liable  to  a  third  person, 
who  is  liable  to  the  party,  such  circuity  of  interest  is  no  legal 
ground  of  exclusion.^  The  liability  also  must  be  legal;  for  if 
the  contract  be  against  law,  as  for  example,  if  it  be  a  promise  to 
indemnify  an  officer  for  a  violation  of  his  duty  in  the  service  of 
process,  it  is  void ;  and  the  promisor  is  a  competent  witness,  the 
objection  going  only  to  his  credibility.® 

§  896.  Same  subjeot  The  same  principle  applies  to  other  cases^ 
where  the  direct  effect  of  the  judgment  will  be  to  create  any 
other  legal  claim  against  the  witness.  Thus,  if  he  is  to  repay  a 
sum  of  money  to  the  plaintiff,  if  he  fails  in  the  suit  he  is  incom- 
petent to  be  sworn  for  the  plaintiff.®    So,  in  an  action  on  a  policy 

*  Green  v.  New  River  Co.,  4  T.  R.  589. 

»  Hawkins  v.  Pinlayson,  8  0.  &  P.  805.  But  the  pUot  has  been  held  admissible  in 
an  action  by  the  owners  against  the  underwriters,  for  the  loss  of  the  vessel  while  in  his 
charge,  on  the  ground  that  his  interest  was  balanced.  Vairin  v.  Canal  Ins.  Ck>..  10 
Ohio,  228. 

»  Whitamore  v,  Waterhonse,  4  C.  &  P.  883. 

*  Field  V.  MitcheU,  6  Esp.  71 ;  Gevers  v.  Mainwaring,  1  Holt's  Cas.  189 ;  Boorman 
V.  Browne,  1  P.  &  D.  864  ;  Morish  v.  Foote,  8  Taunt  464. 

*  Powel  V.  Hord,  1  Stra.  650  ;  s.  c.  2  Ld.  Raym.  1411  ;  Whitehouse  «.  Atkinson,  8 
C.  &  P.  844  ;  Groom  v.  Bradley,  8  C.  &  P.  500.  So,  the  creditor  is  incompetent  to 
testifv  for  the  officer,  where  he  is  liable  over  to  the  latter,  if  the  plaintiflf  succeeds. 
Keightley  v.  Birch,  8  Campb.  521.  See  also  Jewett  «.  Adams,  8  Greenl.  80  ;  Turner 
V.  Austin,  16  Mass.  181  ;  Rice  v.  Wilkins,  8  Shepl.  558. 

*  De  Symonds  v.  De  la  Cour,  2  N.  R.  874. 

'  Clark  V.  Lucas,  Ry.  k  M.  82.  8  Hodsdon  v.  Wilkins,  7  Greenl.  118. 

»  Fotheringham  v.  Greenwood,  1  Stra.  129 ;  Rogers  v.  Turner,  5  West.  Law  Joum.  406. 
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« 

of  insurance,  where  there  has  been  a  consolidation  rule,  an  under- 
writer, who  is  a  party  to  such  rule,  is  not  a  competent  witness 
for  others.^  The  case  is  the  same,  wherever  a  rule  is  entered 
into,  that  one  action  shall  abide  the  event  of  another ;  for  in  both 
these  cases  all  the  parties  have  a  direct  interest  in  the  result. 
And  it  makes  no  difference  in  any  of  these  cases,  whether  the  wit- 
ness is  called  by  the  plaintiff  or  by  the  defendant ;  for,  in  either 
case)  the  test  of  interest  is  the  same  ;  the  question  being,  whether 
a  judgment,  in  favor  of  the  party  calling  the  witness,  will  procnre 
a  direct  benefit  to  the  witness.  Thus,  in  assumpsit j  if.  the  non- 
joinder of  a  co-contractor  is  pleaded  in  abatement,  such  person  is 
not  a  competent  witness  for  the  defendant  to  support  the  plea, 
unless  he  is  released;  for  though,  if  the  defence  succeeds,  the 
witness  will  still  be  liable  to  another  action,  yet  he  has  a  direct 
interest  to  defeat  the  present  action,  both  to  avoid  the  payment 
of  costs,  and  also  to  recover  the  costs  of  the  defence.^  The  case 
is  the  same,  where,  in  a  defence  upon  the  merits,  a  witness  is 
called  by  the  defendant,  who  is  confessedly,  or  by  his  own  testi- 
mony, a  co-contractor,  or  partner  with  him  in  the  subject  of  the 
action.^  So,  in  a  suit  against  one  on  a  joint  obligation,  a  co- 
obligor,  not  sued,  is  not  a  competent  witness  for  the  plaintiff,  to 
prove  the  execution  of  the  instrument  by  the  defendant ;  for  he 
is  interested  to  relieve  himself  of  part  of  the  debt,  by  charging  it 
on  the  defendant.*  And  upon  a  similar  principle,  where  an  ac- 
tion was  brought  upon  a  policy  of  insurance,  averred  in  the 
declaration  to  have  been  effected  by  the  plaintiffs,  as  agents,  for 
the  use  and  benefit  and  on  the  account  of  a  third  person,  it  was 
held  that  this  third  person  was  not  a  competent  witness  for  the 
plaintiffs ;  and  that  his  release  to  the  plaintiffs,  prior  to  the  action, 
of  all  actions,  claims,  £c.,  which  he  might  have  against  them  by 
reason  of  the  policy,  or  for  any  moneys  to  be  recovered  of  the 

1  The  same  principle  also  applies  where  the  underwriter,  offered  as  a  witness  for  the 
defendant,  has  paid  the  loss,  upon  an  agreement  with  the  assured  that  the  money 
should  be  repaid,  if  he  failed  to  i-ecover  against  the  other  underwriters.  Forrester  v. 
Pigou,  1  M.  &  S.  9  ;  8.  c.  3  Campb.  880. 

«  Young  u,  Baimer,  1  Esp.  108  ;  Lefferts  v.  De  Mott,  21  Wend.  186. 

■  Birt «.  Hood,  1  Esp.  20 ;  Goodacre  v.  Breame,  Peake's  Gas.  174 ;  Cheyne  v.  Koops,  4 
Esp.  112  ;  Evans  v.  Yeatherd,  2  Bing.  138  ;  Hall  v.  Cecil,  6  Bing.  181;  RusseU  «. 
Blake,  2  M.  &  G.  874,  381,  882  ;  Vanzant  v,  Kay,  2  Humph.  106,  112.  But  this  point 
has  in  some  cases  been  otherwise  decided.  See  Cossham  v.  Goldney,  2  Stark.  414 ; 
Black ett  r.  Weir,  5  B.  &  C.  885.    See  aho  Poole  «.  Palmer,  9  M.  &  W.  71. 

*  Marshall  v.  Thrailkill,  12  Ohio,  275  ;  Ripley  v.  Thompson,  12  Moore,  55  ;  Brown 
1%  Brown,  4  Taunt.  752  ;  Marquand  v,  Webb,  16  Johns.  89 ;  Purriance  v,  Dryden,  8  S. 
&  R.  402,  407.    And  see  Latham  v,  Kenniston,  18  N.  H.  203. 
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imderwritersy  did  not  render  him  competent;  neither  could  his 
assignment  to  them,  after  action  brought,  of  all  his  interest  in 
the  policy,  have  that  effect ;  for  the  action  being  presumed  to  have 
been  brought  bj  his  authority,  he  was  still  liable  to  the  attorney 
for  the  costs.^  So,  in  an  action  on  a  joint  and  several  bond  against 
the  surety,  he  cannot  call  the  principal  obligor  to  prove  the  pay- 
ment of  money  by  the  latter  in  satisfaction  of  the  debt ;  for  the 
witness  has  an  interest  in  favor  of  his  surety  to  the  extent  of  the 
costs.^  So,  also,  where  a  legatee  sued  the  executor,  for  the  re- 
covery of  a  specific  legacy,  namely,  a  bond ;  it  was  held,  that  the 
obligor,  having  a  direct  interest  in  preventing  its  being  enforced, 
was  not  a  competent  witness  to  prove  that  the  circumstances, 
under  which  the  bond  was  given,  were  such  as  to  show  that  it  was 
irrecoverable.' 

§  896.  Same  subjaot  It  may  seem,  at  the  first  view,  that 
where  the  plaintiff  calls  his  own  servant  or  agent  to  prove  an  in- 
•jury  to  his  property,  while  in  the  care  and  custody  of  the  servant, 
there  could  be  no  objection  to  the  competency  of  the  witness  to 
prove  misconduct  in  the  defendant ;  because,  whatever  might  be 
the  result  of  the  action,  the  record  would  be  no  evidence  against 
him  in  a  subsequent  action  by  the  plaintiff.  But  still  the  wit- 
ness, in  such  case,  is  held  inadmissible ;  upon  the  general  princi- 
ple already  mentioned,^  in  cases  where  the  master  or  principal  is 
defendant,  namely,  that  a  verdict  for  the  master  would  place  the 
servant  or  agent  in  a  state  of  security  against  any  action,  which, 
otherwise,  the  master  might  bring  against  him ;  to  prevent  which 
he  is  directly  interested  to  fix  the  liability  on  the  defendant. 
Thus,  in  an  action  for  an  injury  to  the  plaintiff's  cart,  or  coach, 
or  horses,  by  negligently  driving  against  them,  the  plaintiff's  own 
driver  or  coachman  is  not  a  competent  witness  for  him  without  a 
release.^    So,  in  an  action  by  the  shipper  of  goods,  on  a  policy  of 

1  Bell  V.  Smith,  6  B.  &  C.  188. 

>  Townsend  v.  Downing,  14  Ya^  565,  667,  per  Ld.  £llenboroiigh.  In  an  action 
against  the  sheriff,  for  a  negligent  escape,  the  debtor  is  not  a  competent  witness  for  the 
defendant,  he  being  liable  orer  to  the  defendant  for  the  damages  and  costs.  Griflin  v. 
Brown,  2  Pick.  804. 

*  Davies  v.  Mox^gan,  1  Beav.  405. 

*  Supra,  §  898.  This  principle  is  applied  to  all  cases,  where  the  testimony  of  the 
witness,  adduced  by  the  plaintiff,  would  discharge  him  from  the  plaintiffs  demand  by 
establishing  it  against  the  defendant.  Thus,  in  an  action  by  A  against  B  for  the  board 
of  C,  the  latter  is  not  a  competent  witness  for  the  plaintiff  to  prove  the  claim.  Emerton 
r.  Andrews,  4  Mass.  653  ;  Hodsonv.  Marshall,  7  C.  &  P.  16  \infra,  §  416]. 

*  Miller  v.  Falconer,  1  Campb.  251  ;  Morish  v.  Foote,  8  Taunt.  454 ;  Kerrison  v. 
Coatsworth,  1  C.  &  P.  645  ;  Wake  v.  Lock,  5  C.  &  P.  454.  In  Sherman  v,  Barnes,  1 M. 
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insuranco,  the  owner  of  the  ship  is  not  a  competent  witness  for 
the  plaintiff  to  prove  the  seaworthiness  of  the  ship,  he  having  a 
direct  interest  to  exonerate  himself  from  liability  to  an  action  for 
the  want  of  seaworthiness,  if  the  plaintiff  should  fail  to  recover 
of  the  underwriter.^  The  only  difference  between  the  case  where 
the  master  is  plaintiff  and  where  he  is  defendant,  is  this,  that  in 
the  latter  case  he  might  claim  of  the  servant  both  the  damages 
and  costs  which  he  had  been  compelled  to  pay ;  but  in  the  former, 
he  could  claim  only  such  damages  as  directly  resulted  from  the 
servant's  misconduct,  of  which  the  costs  of  an  unfounded  suit  of 
his  own  would  not  constitute  a  part.^ 

§  397.  Interest  from  UablUty  over.  Where  the  interest  of  the 
witness  arises  from  liability  over,  it  is  sufficient  that  he  is  bound 
to  indemnify  the  party  calling  him  against  the  consequence  of 
some  fact  essential  to  the  judgment.  It  is  not  necessary  tliat 
there  should  be  an  engagement  to  indemnify  him  generally  against 
the  judgment  itself,  though  this  is  substantially  involved  in  the 
other;  for  a  covenant  of  indemnity  against  a  particular  fact, 
essential  to  the  judgment,  is  in  effect  a  covenant  of  indemnity 
against  such  a  judgment.  Thus,  the  warrantor  of  title  to  the 
property  which  is  in  controversy  is  generally  incompetent  as  a 
witness  for  his  vendee,  in  an  action  concerning  the  title.  And  it 
makes  no  difference  in  what  manner  the  liability  arises,  nor 
whether  the  property  is  real  or  personal  estate.  If  the  title  is  in 
controversy,  the  person  who  is  boimd  to  make  it  good  to  one  of 
the  litigating  parties  against  the  claim  of  the  other  is  identified 
in  interest  with  that  party,  and  therefore  cannot  testify  in  his 
favor.'  And  if  the  quality  or  soimdness  is  tiie  subject  of  dispute, 
and  the  vendee  with  warranty  has  resold  the  article  with  similar 
warranty,  the  principle  is  still  the  same.  If  the  effect  of  the 
judgment  is  certainly  to  render  him  liable,  though  it  be  only  for 

k  Bob.  69,  the  name  point  was  so  ruled  hj  Tindal,  C.  J. ,  upon  the  authority  of  Morish 
V,  Foote,  though  he  seems  to  have  thought  otherwise  upon  principle,  and  perhaps  with 
better  reason. 

I  Rotheroe  v,  Elton,  Peake's  Gases,  84,  cited  and  approved,  per  Gibbs,  C.  J.,  in  8 
Taunt.  457. 

*  Per  Tindal,  C.  J.,  in  Fanoourt  v.  Bull,  1  Bing.  N.  G.  681,  688. 

«  Serie  V.  Serle,  2  RolL  Abr.  686  ;  21  Vin.  Abr.  862,  tit  Trial,  G,  f ,  pL  1 ;  Steers 
V.  Garwardine,  8  G.  &  P.  570.  But  if  the  vendor  sold  without  any  covenant  of  title,  or 
with  a  covenant  restricted  to  claims  set  up  under  the  vendor  himself  alone,  the  vendor 
is  a  competent  witness  for  his  vendee.  Bus^  v,  Greenslate,  1  Stra.  445  ;  Twamblv  v. 
Henlev,  4  Mass.  441 ;  Beidelman  v.  Fonlk,  5  Watts,  808  ;  Adams  v.  Guddy,  18  Pick. 
460  ;  Bridffe  v.  Eggleston,  14  Mass.  245 ;  Davis  v.  Spooner,  8  Pick.  284 ;  Lothrop  v. 
Muzzy,  6  Greenl.  450. 
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costs,  he  is  incompetent ;  ^  but  if  it  is  only  to  render  it  more  or 
less  probable  that  he  will  be  prosecuted,  the  objection  goes  only 
to  his  credibility.  But  whatever  the  case  may  be,  his  liability 
must  be  direct  and  immediate  to  the  party  calling  him,  and  not 
circuitous  and  to  some  other  person,  as,  if  a  remote  Tender  with 
warranty  is  called  by  the  defendant  as  a  witness,  where  the 
article  has  been  successively  sold  by  several  persons  with  the 
same  warranty,  before  it  came  to  tiie  defendant.^ 

§  898.  Cases  of  warranty.  In  order  to  render  the  witness  lia- 
ble, and  therefore  incompetent,  as  warrantor  of  the  title,  it  is  not 
necessary  to  show  an  express  contract  to  that  effect ;  for  an  im- 
plied warranty  is  equally  binding.  Thus,  the  vendor  of  goods, 
having  possession  and  selling  them  as  his  own,  is  held  bound  in 
law  to  warrant  the  title  to  the  vendee;'  and  therefore  he  is 
generally  not  competent  as  a  witness  for  tlie  vendee  in  support  of 
the  title.^    This  implied  warranty  of  title,  however,  in  tiie  case 

1  Lewis  V.  Peake,  7  Taunt.  153.  In  this  case  the  buyer  of  a  horse  with  warranty 
resold  him  with  a  similar  warranty,  and,  bein^  sued  thereon,  he  gave  notice  of  the  action 
to  his  vendor,  offering  him  the  option  of  defending  it ;  to  which  having  received  no 
answer,  he  defended  it  himself,  and  failed  ;  it  was  holden,  that  he  was  entitled  to 
recover  of  his  vendor  the  costs  of  defending  that  action,  as  part  of  the  damases  he  had 
sustained  bv  the  false  warranty.  In  the  later  case  of  Baldwin  v.  Dixon,  1  M.  &  Bob. 
59,  where  the  defendant,  in  an  action  on  a  warranty  of  a  horse,  called  his  vendor,  who 
had  given  a  similar  wantuity,  Lord  Tenterden»  after  examining  authorities,  admitted 
the  witness.  A  vendor  was  admitted,  under  similar  circumstances,  by  Lord  Alvanley, 
in  Briggs  v.  Crick,  5  £sp.  99.  But  in  neither  of  these  cases  does  it  appear  that  the 
witness  had  been  called  upon  to  defend  the  suit.  In  the  stiU  more  recent  case  of  Biss 
V.  Mountain,  1  M.  &  RoK  302,  after  an  examination  of  various  authorities,  Alderson, 
J.,  held  the  vendor  incompetent,  on  the  ground  that  the  effect  of  the  judgment  for  the 
defendant  would  be  to  relieve  the  witness  from  an  action  at  hb  suit. 

>  Clark  v.  Lucas,  Ry.  &  M.  82  ;  1  C.  k  P.  156  ;  Briggs  v.  Crick,  6  Esp.  99  ;  Mar- 
tin V.  Kelly,  1  Stew.  (Ala.)  198.  Where  the  plaintiff's  goods  were  on  the  wagon  of  a 
carrier,  which  was  driven  by  the  carrier's  servant ;  and  the  ^oods  were  alleged  to  be 
ii^ured  by  reason  of  a  defect  in  the  highway ;  it  was  held,  in  an  action  against  the 
town  for  this  defect,  that  the  carrier's  servant  was  a  competent  witness  tot  the  owner 
of  the  goods.     Littlefield  v,  Portland,  18  ShepL  87. 

*  2  Bl.  Comm.  451.  See  also  2  Kent,  Comm.  478,  and  cases  there  cited.  See  also 
Emerson  v.  Brigham,  10  Mass.  208  (Rand's  ed.),  n. 

*  Heermance  v.  Vemoy,  6  Johns.  5  ;  Hale  v.  Smith,  6  Oreenl.  416  ;  Baxter  o. 
Graham,  5  Watts,  418.  In  the  general  doctrine,  stated  in  the  text,  that  where  the 
vendor  is  liable  over,  though  it  be  onXy^  for  costs,  he  iB  not  a  competent  witness  for  the 

'  vendee,  the  English  and  American  decisions  agree.  And  it  is  believed  that  the  weight 
of  Enslish  authority  is  on  the  side  of  the  American  doctrine,  as  stated  in  the  text ; 
namely,  that  the  vendor  in  possession  stipulates  tliat  his  title  is  good.  But  where  the 
witness  claims  to  have  derived  from  the  plaintiff  the  same  title  which  he  conveyed  to 
the  defendant,  and  so  is  accountable  for  the  value  to  the  one  party  or  the  other,  in 
either  event  of  the  suit,  unless  he  can  discharce  himself  by  other  proof,  he  is  a  com- 
petent witness  for  the  defendant ;  unless  he  nas  so  conducted  as  to  render  himself 
accountable  to  the  latter  for  the  coots  of  the  suit,  as  part  of  the  damages  to  be  recov* 
ered  against  him.  Thus,  where,  in  trover  for  a  horse,  the  defendant  called  his  vendor 
to  prove  that  the  horse  was  pledged  to  him  for  a  debt  due  from  the  plaintiff,  with 
authority  to  sell  him  after  a  certain  day,  and  that  he  sold  him  accoitiingly  to  the 
defendant ;  he  was  held  a  competent  witness.    Niz  v*  Cuttings  4  Taunt.  18.    So,  in 
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of  Bales  by  sheriffs,  executors,  administrators,  and  other  trustees, 
is  understood  to  extend  no  farther  than  this,  that  they  do  not 
know  of  any  infirmity  in  their  title  to  sell  in  such  capacity,  and 
therefore  they  are  in  general  competent  witnesses.^ 

§  399.  PartiM  to  bUU  of  ozohango.  In  regard  to  parties  to  bUli 
of  exchange  and  negotiable  promissory  notes,  we  have  already 
seen  that  the  persons  who  have  put  them  into  circulation  by  in- 
dorsement are  sometimes  held  incompetent  witnesses,  to  prove 
them  originally  void.'  But,  subject  to  this  exception,  which  is 
maintained  on  grounds  of  public  policy,  and  of  the  interest  of 
trade,  and  the  necessity  of  confidence  in  commercial  transactions, 
and  which,  moreover,  is  not  everywhere  conceded,  parties  to 
these  instruments  are  admitted  or  rejected,  in  suits  between  other 
parties,  like  any  other  witnesses,  according  as  they  are  interested 
or  not  in  the  event  of  the  suit.  In  general,  their  interest  will  be 
found  to  be  equal  on  both  sides;  and  in  all  cases  of  balanced 
interest^  the  witness,  as  we  shall  hereafter  see,  is  admissible.' 
Thus,  in  an  action  against  one  of  several  makers  of  a  note,  an- 
other maker  is  a  competent  witness  for  the  plaintiff,  as  he  stands 
indifferent ;  for  if  the  plaintiff  should  recover  in  that  action,  the 
witness  will  be  liable  to  pay  his  contributory  share ;  and  if  the 
plaintiff  should  fail  in  that  action,  and  force  the  witness  to  pay 
the  whole,  in  another  suit,  he  will  still  be  entitled  to  contribu- 
tion.^ So,  in  an  action  against  the  acceptor  of  a  bill,  the  drawer  is 
in  general  a  competent  witness  for  either  party  ;  for  if  the  plain- 
tiff recovers,  the  witness  pays  the  bill  by  the  hands  of  the  ac- 
ceptor ;  if  not,  he  is  liable  to  pay  it  himself.^    And  in  an  action 

OMfiimpsU^  for  the  price  of  wine  sold  to  the  defendant,  where  the  defence  was,  that  he 
bought  it  of  one  Faircloth,  and  not  of  the  plaintiff,  Faircloth  was  held  a  oom^tent 
witness  for  the  defendant  to  prove  that  he  himself  purchased  the  wine  of  the  plaintiff, 
and  sold  it  to  the  defendant,  who  had  paid  him  the  price.  Larhalastier  v.  Clark,  1  B. 
k  Ad.  899.  So,  the  defendant's  vendor  has  been  held  competent,  in  trover,  to  prove 
that  the  goods  were  his  own,  and  had  been  fraudulently  taken  from  him  bv  the  ulaintiffl 
Ward  «.  Wilkinson,  4  B.  &  Aid.  410,  where  Nix  v.  Cutting  is  explained  oy  Holrovd,  J. 
See  also  Baldwin  v.  Dixon,  1  M.  &  Bob.  59 ;  Bri^  v.  Crick,  5  Esp.  99,  and  Mr. 
Starkie's  observations  on  some  of  these  cases;  1  Stark.  Evid.  109,  n.  n;  2  Stark. 
Evid.  894,  n.  d, 

1  Peto  V,  Blades,  5  Taunt  657  ;  Mockbee  v.  Gardner,  2  Har.  &  Gill,  176 ;  Peter- 
mans  V.  Laws,  6  Leigh,  528,  529. 

>  Supra,  §f  884,  885.  >  Infra,  §  420. 

*  York  «.  Blott,  5  M.  &  S.  71.  He  has  also  been  held  admissible  for  the  defendant. 
Thompson  «.  Armstrong,  5  Ala.  888.  But  see  the  cases  cited  9upra,  §  895,  notes,  and 
12  Ohio,  279. 

^  Dickinson  v.  Prentice,  4  Esp.  82  ;  Lowber  v.  Shaw,  5  Mason,  241,  per  Stoiy,  J. ; 
Rich  V.  Topping,  Peake's  Cas.  224.  But  if  he  is  liable  in  one  event  for  the  coats,  he 
has  an  interest  on  that  side,  and  is  inadmissible.  Scott  v,  McLellan,  2  GreenL  199 ; 
iuprOf  %  891,  and  n.  (3). 
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by  the  indorsee  of  a  note  against  the  indorser,  the  maker  is  a  com- 
petent witness  for  the  plaintiff ;  for  if  the  plaintiff  prevails,  the 
witness  will  be  liable  to  pay  the  note  to  the  defendant ;  and  if  the 
defendant  prevails,  the  witness  will  be  liable,  to  the  same  extent, 
to  the  plaintiff.^ 

§  400.  Samo  Bubject  And  though  the  testimony  of  the  wit- 
ness, by  defeating  the  present  action  on  the  bill  or  note,  may 
probably  deter  the  holder  from  proceeding  in  another  action 
against  the  witness,  yet  this  only  affords  matter  of  observation  to 
the  jury,  as  to  the  credit  to  be  given  to  his  testimony.  Thus,  in 
an  action  by  the  indorsee  of  a  note  against  the  indorser,  the 
maker  is  a  competent  witness  for  the  defendant,  to  prove  that  the 
date  has  been  altered.^  And  in  an  action  by  the  indorsee  of  a 
bill  against  the  drawer  or  acceptor,  an  indorser  is,  in  general,  a 
competent  witness  for  either  party;  for  the  plaintiff,  because, 
though  his  success  may  prevent  him  from  calling  on  the  indorser, 
it  is  not  certain  that  it  will ;  and  whatever  part  of  the  bill  or  note 
he  may  be  compelled  to  pay,  he  may  recover  again  of  the  drawer 
or  acceptor ;  and  he  is  competent  for  the  defendant,  because,  if 
the  plaintiff  fails  against  the  drawer  or  acceptor,  he  is  driven 
either  to  sue  the  indorser  or  abandon  his  claim.^ 

§  401.  Uabmty  for  costs.  But  if  the  verdict  would  necessarily 
benefit  or  affect  the  witness,  as  if  he  would  be  liable^  in  one  event, 
to  the  costs  of  the  action^  then,  without  a  release,  which  will  annul 
his  interest  in  the  event,  he  will  not  be  admissible  as  a  witness 
on  the  side  of  the  party  in  whose  favor  he  is  so  interested.  Thus, 
the  party  for  whose  use  an  accommodation  note  or  bill  has  been 
drawn  or  accepted,  is  incompetent  as  a  witness,  when  adduced 
by  him  who  has  lent  his  own  name  and  liability  for  the  accommo- 
dation of  the  witness.^  So,  in  an  action  against  the  drawer  of  a 
bill  of  exchange,  it  has  been  held,  that  the  acceptor  is  not  a  com- 
petent witness  for  the  defendant,  to  prove  a  set-off ;  because  he 

1  yenniDg  v.  Shuttleworth,  Bayley  on  Bills,  p.  698  ;  Hubbly  v.  Brown,  16  Johns. 
70.  Bat  the  maker  of  an  accommodation  note,  made  for  his  own  benefit,  is  incompe- 
tent.    Peiroe  v,  Butler,  14  Mass.  803,  812 ;  infra,  §  401. 

*  Levi  V.  Essex,  MSS.,  2  Esp.  Dig.  708,  per  Ld.  Mansfield ;  Chitty  on  Bills,  p.  654, 
n.  (b),  (8th  ed.). 

>  Bayley  on  Bills,  594,  595  (2d  Am.  ed.  by  Phillips  &  SewaU).  And  see  Bay  v, 
Gann,  1  Denio,  108. 

^  Jones  V.  Brooke,  4  Taunt.  468 ;  aupra,  f  891,  and  n.  See  also  Bottomley  v. 
Wilson,  8  stark.  148 ;  Harman  v.  Lasbrey,  Holt's  Cas.  890 ;  Edmonds  v.  Lowe,  8  B. 
k  C.  407 ;  Hall  v.  C^U,  6  Bing.  181 ;  Scott  v,  McLellan,  2  Oreenl.  199  ;  Peirce  v. 
Butler,  14  Mass.  303,  812  ;  Southard  v.  Wilson,  8  ShepL  494. 
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is  interested  In  lessening  the  balance,  being  answerable  to  Hie 
defendant  only  for  the  amount  which  the  plaintiff  may  recoTcr 
against  him.^ 

§  402.  Samo  Babjoot  Where  a  liabilitjf  to  eo9t%  in  the  suit 
arises  in  any  other  manner,  it  is  still  an  interest  sufficient  to  rai- 
der the  witness  incompetent.^  Thus,  where  the  witness  caUed 
by  the  plaintiff  had  himself  employed  the  attorney,  to  whom  he 
had  made  himself  liable  for  the  costs,  he  was  held  incompetent, 
without  a  release  from  the  attorney.^  So,  where  he  had  gi^en 
the  plaintiff  a  bond  of  indemnity  against  the  costs  of  the  suit,  he 
was  held  incompetent  as  a  witness  for  the  plaintiff,  as  to  ajiy 
point  arising  in  the  action ;  even  such  as  the  service  of  a  notice 
on  the  defendant,  to  produce  certain  papers  at  the  trials  Thus, 
also,  where  an  attorney,^  or  an  executor,^  or  the  tenant,  on  whose 
premises  the  goods  of  the  plaintiff  in  replevin  had  been  distrained 
for  rent,^  or  the  principal  in  an  administration  bond,  the  action 
being  only  against  the  surety,^  have  been  found  personally  liable 
for  the  costs  of  the  suit,  they  have  been  held  incompetent  as  wit- 
nesses on  the  side  of  the  party  in  whose  favor  tliey  were  thus 
interested.  But  if  the  contract  of  indemnity  is  illegal,  as,  for 
example,  if  it  be  a  contract  to  bear  each  other  harmless  in  doing 
wrong,  it  creates  no  legal  liability  to  affect  the  witness.^ 

§  403.  In  criminal  cases.  This  doctrine  is  applied  in  the  same 
manner  in  criminal  eases,  where  the  witness  has  a  direct,  certain, 
and  immediate  interest  in  the  result  of  the  prosecution.  Thus,  in 
cases  of  summary  convictions,  where  a  penalty  is  imposed  by 
statute,  and  the  whole  or  a  part  is  given  to  the  informer  or  prose- 
cutor, who  becomes  entitled  to  it  forthwith  upon  the  conviction, 

^  Mainwaring  v.  Mytton,  1  Stark.  88.  It  is  deemed  nnnecesBfiiy  any  further  to 
pursae  this  subject  in  this  place,  or  particularly  to  mention  any  of  the  numerous  cases, 
in  which  a  party  to  a  bill  or  note  has  been  held  competent,  or  otherwise,  on  the  ground 
of  being  free  from  interest,  or  interested,  under  the  particular  circumstances  of  the 
case.  It  will  suffice  to  refer  the  reader  to  the  cases  collected  in  Bayley  on  BiUs, 
pp.  686-599  (2d  Am.  ed.  by  Phillips  &  Sewall),  with  the  notes  of  the  learned  editors  ; 
Chitty  on  Bills,  654-669  (8th  ed.)  ;  2  Stark.  Evid.  179,  182  (6th  Am.  ed.  with  Met- 
calfs,  Ingraham's,  and  Gerhard's  notes)  ;  Thayer  «.  Cro88man»  1  Metcalf,  416. 

>  See  supra^  §  395. 

*  York  V.  Gribble,  1  Esp.  819 ;  Marland  v.  Jeffeison,  2  Hok.  240  ;  Uandley  «. 
Edwards,  1  Curt.  722. 

4  Butler  V,  Warren,  11  Johns.  67.  '  Chadwick  v,  Upton,  8  Pick.  442. 

•  Parker  v,  Vincent*  8  C.  &  P.  88.  7  Rngh  v,  Flickwire,  17  S.  &  R.  82. 

'  Owens  V.  CoUinson,  8  Gill  &  Johns.  26.  See  also  Gannon  v,  Jones*  4  Hawks.  868  ; 
Riddle  v.  Moss,  7  Cranch,  206. 

^  Humphreys  «.  Miller,  4  C.  fc  P.  7,  per  Ld.  Tenterden  ;  Hodson  «.  Wilkins,  7 
GreenL  118. 
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he  is  not,  at  the  common  law,  a  competent  witness  for  the  prose- 
cution.^ So,  in  a  prosecution  under  the  statutes  for  forcible 
entry,  where  the  party  injured  is  entitled  to  an  award  of  immedi- 
ate restitution  of  the  lands,  he  is  not  a  competent  witness.^  This 
rule,  however,  is  subject  to  many  exceptions,  which  will  here- 
after be  stated.'  But  it  may  be  proper  here  to  remark,  that,  in 
general,  where  the  penalty  or  provision  for  restitution  is  evidently 
introduced  for  the  sake  of  the  party  injured,  rather  than  to  insure 
the  detection  and  punishment  of  the  offender,  the  party  is  held 
incompetent.^ 

§  404.  Interwt  In  the  record.  Having  thus  briefly  considered 
the  subject  of  disqualification,  resulting  from  a  direct,  certain, 
and  immediate  interest  in  the  event  of  the  suit,  we  come  now  to 
the  second  branch  of  the  general  ruU^  namely,  that  of  intereet  in 
the  record^  as  an  instrument  of  evidence  in  some  other  suit,  to 
prove  a  fact  therein  alleged.  The  record  of  a  judgment,  as  here- 
after will  be  seen,  is  always  admissible,  even  in  an  action  between 
strangers,  to  prove  the  fact  that  such  a  judgment  was  rendered, 
and  for  such  a  sum;  but  it  is  not  always  and  in  all  cases  ad- 
missible to  prove  the  truth  of  any  fact,  on  which  the  judgment 
was  founded.  Thus  the  record  of  a  judgment  against  the  master, 
for  the  negligence  of  his  servant,  would  be  admissible  in  a  subse- 
quent action  by  the  master  against  the  servant  to  prove  the  fact, 
that  such  a  judgment  had  been  recovered  against  the  master  for 
such  an  amount,  and  upon  such  and  such  allegations  ;  but  not  to 
prove  that  either  of  those  allegations  was  true ;  unless  in  certain 
cases,  where  the  servant  or  agent  has  undertaken  the  defence, 
or,  being  bound  to  indemnify,  has  been  duly  required  to  assume 
it.  But  under  the  present  head  are  usually  classed  only  those 
cases  in  which  the  record  is  admissible  in  evidence  for  or  against 
the  witness,  to  establish  the  facts  therein  alleged  or  involved,  in 
order  to  acquire  a  benefit  or  repel  a  loss ;  ^  and  it  is  in  this  view 
alone  that  i^e  subject  will  now  be  considered. 

§  405.  daime  of  customary  right    The  usual  and  clearest  illus- 

1  Rex  V,  Williains,  9  B.  &  C.  549  ;  Commonwealth  v.  Paull,  4  Pick.  251 ;  Rex  v. 
TiUy,  1  Stra.  816 ;  2  Rubs,  on  Crimes,  601,  602.  Bat  where  the  penalty  ia  to  be 
recovered  by  the  witness  in  a  subsequent  civil  action,  he  is  not  an  incompetent  witness 
npon  the  indictment.    Rex  «.  Lockup,  Willes,  425,  n. ;  9  B.  &  C.  557,  558. 

*  Rex  V.  Beavan,  Ry.  &  M.  242.  >  See  infra,  {  412. 
«  Rex  V.  Williams,  9  B.  &  C.  549,  per  Bayley,  J. 

*  1  Stark.  Evid.  114,  115 ;  Hunter  v.  £ing,  4  B.  fc  Aid.  210. 
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tration  of  this  branch  of  the  rule  is  the  case  of  an  action  brought 
by  or  against  one  of  several  persons,  who  claim  a  eutetamary  right 
[  of  common,  or  some  other  species  of  customary  right.    In  general, 

^  in  all  cases  depending  on  the  existence  of  a  particular  custom,  a 

judgment  establishing  that  custom  is  evidence,  though  the  parties 
are  different.  Therefore,  no  person  is  a  competent  witness  in 
support  of  such  custom,  who  would  derive  a  benefit  from  it» 
establishment ;  because  the  record  would  be  evidence  for  him  in 
another  suit,  in  which  his  own  right  may  be  controverted.  Thus, 
where  the  plaintiff  prescribed  for  common  of  pasture  upon  Hamp- 
ton Common,  as  appurtenant  to  his  ancient  messuage,  and  charged 
the  defendant  with  neglect  to  repair  tHe  fence ;  it  was  held,  tliat 
another  commoner,  who  claimed  a  similar  prescription  in  right  of 
another  tenement,  was  not  a  competent  witness  to  prove  the 
charge ;  *  and  a  fortiori  he  is  not,  where  the  prescription  is,  that 
all  the  inhabitants  of  the  place  have  conmion  there.^  Thus,  also, 
an  inhabitant  of  a  town  is  not  a  competent  witness  to  prove  a 
prescription  for  all  the  inhabitants  to  dig  clams  in  a  certain 
place;*  nor  to  prove  a  prescriptive  right  of  way  for  all  the  in- 
habitants.^ So  where  the  right  to  a  seat  in  the  common  council 
of  a  borough  was  in  controversy,  and  it  was  insisted  that  by  pre- 
scription no  person  was  entitled,  unless  he  was  an  inhabitant  and 
also  had  a  burgage  tenure ;  it  was  held,  that,  though  a  p)erson 
having  but  one  of  these  qualifications  was  a  competent  witness  to 
prove  the  prescription,  one  who  had  them  both  was  not ;  for  he 
would  thereby  establish  an  exclusive  right  in  favor  of  himself.* 
So,  where  a  corporation  was  lord  of  a  manor,  and  had  approved 
and  leased  a  part  of  the  common,  a  freeman  was  held  incompetent 
to  prove  that  a  sufficiency  of  common  was  left  for  the  commoners.' 
So,  one  who  has  acted  in  breach  of  an  alleged  custom  by  the  exer- 
cise of  a  particular  trade,  is  not  a  competent  witness  to  disprove 
the  existence  of  such  custom.^  Nor  is  the  owner  of  property  within 

^  Anscomb  v.  Shore,  1  Taunt.  261.  See  also  Parker  v,  Mitchell,  11  Ad.  k  £1. 
788. 

^  Hockley  v.  Lamb,  1  Ld.  Raym.  731. 

s  Lufkin  V.  Haskell,  8  Pick.  856  ;  Moore  v.  Griffin,  9  SbepL  850. 

^  Odiorne  v.  Wade,  8  Pick.  518.  Tbe  statates  whicb  render  the  inhabitants  of 
towns  competent  witnesses,  where  the  corporation  is  a  party,  or  is  interested,  apply 
only  to  cases  of  corporate  rights  or  interest,  and  not  to  cases  of  individoal  and  private 
interest,  thoagh  these  may  extend  to  every  inhabitant.    See  supra,  §  831. 

^  Stevenson  v.  Nevinson,  Mayor,  &c.,  2  Ld.  Raym.  1353. 

•  Burton  r.  Hinde,  5  T.  R.  174. 

^  The  Carpenters,  &c.  of  Shrewsbury  v.  Hayward,  1  Doug.  874. 
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a  chapelry.a  competent  witness  to  disprove  an  immemorial  usage, 
that  tiie  land-owners  there  ought  to  repair  the  chapel.^  And  it  is 
proper  here  to  add,  that  in  order  to  exclude  a  witness,  where  the 
verdict  depends  on  a  custom,  which  he  is  interested  to  support,  it 
seems  to  be  necessary  that  the  custom  should  be  stated  on  the 
record;^  for  it  is  said,  that  the  effect  of  the  verdict  to  support 
the  custom  may  be  aided  by  evidence.^ 

§  406.  Interest  both  In  euit  and  record.  There  are  Bome  cases, 
in  which  the  interest  of  the  witness  falls  under  loth  brancJies  of 
this  rule,  and  in  which  he  has  been  rejected,  sometimes  on  the 
ground  of  immediate  interest  in  the  event  of  the  suit,  and  some- 
times on  the  ground  of  interest  in  the  record,  as  an  instrument 
of  evidence.  Such  is  the  case  of  the  tenant  in  possession  in  an 
action  of  ejectment ;  who  is  held  incompetent  either  to  support 
his  landlord's  title,^  or,  to  prove  that  himself,  and  not  the  defend- 
ant, was  the  tenant  in  possession  of  the  land.^  '  And  where  a 
declaration  was  served  on  two  tenants,  in  possession  of  different 
parts  of  the  premises,  and  a  third  person  entered  into  a  rule  to 
defend  alone  as  landlord,  it  was  held,  that  neither  of  the  tenants 
was  a  competent  witness  for  the  landlord,  to  prove  an  adverse 
possession  by  the  other  of  the  part  held  by  him ;  for  as  they  were 
identified  with  the  landlord  in  interest,  the  judgment  for  the 
plaintiff  would  be  evidence  of  his  title,  in  a  future  action  against 
them  for  the  mesne  profits.® 

§  407.  In  criminal  cases,  interest  in  record  disqualifies.  So,  in 
criminal  easei,  a  person  interested  in  the  record  is  not  a  compe- 
tent witness.    Thus  an  acce%%ary^  whether  before  or  after  the  fact, 

1  Bliodes  V,  Ainaworth,  1  B.  &  Aid.  87.  See  also  Lord  Falmouth  v.  Geoi^j^e,  5  Bing, 
286. 

^  Lord  Falmouth  v.  George,  5  Bing. '286  ;  Stevenaon  «.  Nevinaon  etdl,,2  Ld.  Raym. 
1853. 

»  1  Stark.  Evid.  115,  n.  e, 

*  Doe  V.  WUliama,  Cowp.  621 ;  Bourne  v.  Turner,  1  Stra.  682. 

*  Doe  V.  Wilde,  5  Taunt.  183  ;  Doe  v.  Bin^liam,  4  B.  &  Aid.  672. 

*  Doe  V.  Preece,  1  Tyrwh.  410.  Formerly,  it  was  not  material  in  England,  as  it  still 
is  not  in  the  United  States,  to  determine  with  precision  in  which  gf  these  modes  the 
witness  was  interested.  But  by  Stat.  8  &  4  W.  IV.  c.  42,  §§  26,  27,  the  objection 
arising  from  interest  in  the  record,  as  a  future  instrument  of  evidence,  is  done  away  ; 
the  court  being  directed,  whenerer  this  obiection  is  taken,  to  indorse  the  name  of  tne 
witness  on  the  record  or  document  on  which  the  trial  shall  be  had,  and  of  the  party  on 
whose  behalf  he  was  called  to  testify  ;  after  which  the  verdict  or  Judgment  in  that 
action  shall  never  be  evidence  for  or  against  the  witness,  or  any  one  claiming  under 
him.  The  practice  under  this  statute  seems  to  be  not  yet  completely  settled ;  but  the 
cases  which  have  arisen,  and  which  it  is  deemed  unnecessary  here  to  examine,  are 
stated  and  discussed  in  PhiL  k  Am.  on  Evid.  pp.  108-118 ;  1  PhiL  Evid.  1X4-117. 
See  also  Poole  v.  Palmer,  9  M.  &  W.  71. 
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is  not  competent  to  testify  for  the  principal.^  And  where  several 
were  indicted  for  a  eanspiraeyy  the  wife  of  one  was  held  not  ad- 
missible as  a  witness  for  the  others ;  a  joint  offence  being  charged, 
and  an  acquittal  of  all  the  others  being  a  ground  of  discharge  for 
her  husband.'  Nor  is  the  wife  of  one  joint  trespasser  a  competent 
witness  for  another,  even  after  the  case  is  already  clearly  proved 
against  her  husband.' 

§  408.  lUnstratioiis  of  oompetancj  for  want  of  interast.  The 
extent  and  meaning  of  the  rule,  by  which  an  interested  witness  is 
rejected  as  incompetent,  may  be  further  illustrated  by  reference 
te  some  cases,  in  which  the  witness  has  been  deemed  not  diequaH" 
fied.  We  have  already  seen  that  mere  wishes  or  bias  on  the  mind 
of  the  witness  in  favor  of  the  party  producing  him,  or  strong  hopes 
or  ezpectotions  of  benefit,  or  similarity  of  situation,  or  any  other 
motive,  short  of  an  actual  and  legal  interest  in  the  suit,  will  not 
disqualify  the  witness^  Such  circumstances  may  influence  his 
mind,  and  affect  his  opinions,  and  perhaps  may  tempt  him  at  least 
te  give  a  false  color  to  his  statemente ;  and  therefore  they  should 
be  carefully  considered  by  the  jury,  in  determining  the  weight  or 
credibility  to  be  given  to  his  testimony ;  but  they  are  not  deemed 
sufficient  to  justify  its  utter  exclusion  from  the  jury.  It  may  now  be 
further  observed,  that  a  remote^  contingent^  and  uncertain  interest, 
does  not  disqualify  the  witness.  Thus,  a  paid  legatee  of  a  specific 
sum,  or  of  a  chattel,  is  a  competent  witness  for  the  executor ;  for 
though  the  money  paid  to  a  legatee  may  sometimes  be  recovered 
back,  when  necessary  for  the  payment  of  paramount  claims,  yet  it 
is  not  certain  that  it  will  be  needed  for  such  purpose ;  nor  is  it 
certain,  if  the  legacy  has  not  been  paid,  that  there  are  not  other 
funds  sufficient  to  pay  it.^  So,  also,  a  creditor  of  an  estate,  not  in 
a  course  of  liquidation  as  an  insolvent  estate,  is  a  competent  wit- 
ness for  the  administrator ;  for  he  stands  in  the  same  relation  to 
the  estate  now  as  he  did  to  the  debtor  in  his  lifetime ;  and  the 
probability  that  his  testimony  may  be  beneficial  to  himself,  by  in- 
creasing the  fund  out  of  which  he  is  to  be  paid,  is  equally  remote 
and  contingent  in  both  cases.^    It  is  only  where  his  testimony 

^  1  Stark.  Evid.  180.  Bat  the  principal  ib  a  competent  witneBS  against  the  aceeaaoi^. 
People  V,  Lohman,  2  Barb.  S.  C.  216. 

^  Rex  V.  Locker,  5  Eap.  107 ;  2  Ross,  on  Crimes,  602 ;  supni,  403 ;  Commonwealth 
«.  Robinson,  1  Gray,  555. 

<  Hawkesworih  «.  Showier,  12  H.  A;  W.  45.  ^  Supra,  {§  887»  889. 

*  Clarh»  «.  Gannon,  B.  k  M.  81« 

6  Paoll  V,  Brown.  6  Esp.  84 ;  BaTiea  «•  BaviM,  1  Mood.  &  M.  846 ;  C3aiter  «. 
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will  certainly  have  that  effect,  as  in  the  case  of  a  creditor  to  an 
insolvent  estate,  or  a  residaary  legatee,  or  a  distributee,  that  the 
witness  is  rendered  incompetent.^  Yet  in  these  cases,  and  in  the 
case  of  a  creditor  to  a  bankrupt  estate,  if  the  legatee,  distributee, 
or  creditor  has  assigned  his  interest  to  another  person,  even 
equitably,  his  competency  is  restored.^  In  an  action  of  covenant 
against  a  lessee,  for  not  laying  the  stipulated  quantity  of  manure 
upon  the  land ;  upon  a  plea  of  performance,  a  sub-lessee  of  the 
defendant  is  a  competent  witness  for  him,  to  support  the  plea ; ' 
for  it  does  not  appear  that  he  is  under  the  like  duty  to  the  defend- 
ant, or  that  a  recovery  by  the  latter  would  place  the  witness  in  a 
state  of  security  against  a  similar  action.^  Upon  the  same  prin- 
ciple, a  defendant  against  whom  a  civil  action  is  pending  is  a 
competent  witness  for  the  government  on  the  trial  of  an  indict- 
ment for  perjury,  against  one  who  has  been  summoned  as  a 
witness  for  the  plaintiff  in  the  civil  action.^ 

§  409.  Samo  flabjoot.  Thus,  also,  the  tenant  in  possession  is  a 
competent  witness  to  support  an  action  on  the  case,  brought  by 
the  reversioner,  for  an  injury  done  to  the  inheritance.^  So,  in  an 
action  against  an  administrator  for  a  debt  due  by  the  intestate,  a 
surety  in  the  administrator's  bond  in  the  ecclesiastical  court  is  a 
competent  witness  for  him,  to  prove  a  tender ;  for  it  is  but  a  bare 
possibility  that  an  action  may  be  brought  upon  the  bond.^  So, 
in  an  action  against  a  debtor,  who  pleads  the  insolvent  debtor's 
act  in  discharge,  another  creditor  is  a  competent  witness  for  the 
plaintiff,  to  prove  that,  in  fact,  the  defendant  is  not  within  the 
operation  of  the  act.®  An  executor  or  trustee  under  a  will,  tak- 
ing no  beneficial  interest  imder  the  will,  is  a  good  attesting  wit- 
ness.^   And  in  an  action  against  an  administrator  upon  a  bond 

Pearce,  1  T.  K.  164.  An  annuitant  under  the  wiU  is  also  a  competent  witness  for  the 
executor,  in  an  action  against  him  for  the  deht  of  the  testator.  Nowell  v.  Davies,  6 
B.  &  Ad.  868. 

1  Supra,  i  892. 

«  Heath  v.  Hall,  4  Taunt  826  ;  Boynton  v.  Turner,  18  Mass.  891. 

*  Wishaw  V,  Barnes,  1  Caropb.  841.  *  Supra,  §  894. 
»  Hart's  Case,  2  Rob.  (Va.)  819. 

*  Doddington  v.  Hudson,  1  Bing.  257.  Where  the  defence  rested  on  sereral  cogni- 
zances, it  was  held,  that  the  person  under  whom  one  of  the  cognizances  was  made,  was 
competent  to  prove  matters  distinct  from  and  independent  of  t£it  particular  coimizance. 
Walker  v.  GUes,  2  C.  &  K.  671.  t~  «» 

»  Carter  r.  Pearce,  1  T.  R.  168.  »  Noreot  9,  Orcott,  1  Stra.  650. 

*  Phipps  V,  Pitcher,  6  Taunt.  220 ;  Comstock  v,  Hadlyme,  8  Conn.  254.  In  Massa- 
chusetts, the  executor  has  been  held  incompetent  to  prove  the  will  in  the  court  of 
probate,  he  beins  party  to  the  proceedings,  and  liable  to  the  cost  of  the  trial.  Sears  v. 
Dillingham,  12  Mass.  858.    But  the  will  may  be  proved  by  the  testimony  of  the  other 

yoL.  I.  82 
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of  the  inteBtate,  and  a  plea  of  plene  admini$travit  by  the  payment 
of  another  bond  debt,  the  obligee  in  the  latter  bond  is  a  compe- 
tent witness  to  support  the  plea.^  A  trespasser,  not  sued,  is  a 
competent  witness  for  the  plaintiff,  against  his  co^respasser.^  In 
a  qui  tarn  action,  for  the  penalty  for  taking  excessive  usury,  the 
borrower  of  the  money  is  a  competent  witness  for  the  plaintiff.' 
A  person  who  has  been  arrested  on  mesne  process,  and  suffered 
to  escape,  is  a  competent  witness  for  the  plaintiff,  in  an  action 
against  the  sheriff  for  the  escape;^  for  though  the  whole  debt 
may  be  recovered  against  the  sheriff,  yet,  in  an  action  on  the 
judgment  against  the  original  debtor,  the  latter  can  neither  plead 
in  bar,  nor  give  in  evidence,  in  mitigation  of  damages,  the  judg- 
ment recovered  against  the  sheriff.  And  one  who  has  been 
rescued  is  a  competent  witness  for  the  defendant,  in  an  action 
against  him  for  the  rescue.^  So,  a  mariner,  entitled  to  a  share 
in  a  prize,  is  a  competent  witness  for  the  captain  in  an  action 
brought  by  him  for  part  of  the  goods  taken.^  In  all  these  cases, 
it  is  obvious  that  whatever  interest  the  witness  might  have,  it 
was  merely  contingent  and  remote ;  and  on  this  ground,  the 
objection  has  been  held  to  go  only  to  his  credibility. 

§  410.  Witn«M  may  testily  against  his  interest  It  is  hardly 
necessary  to  observe  that,  where  a  witness  is  produced  to  testify 
against  his  interest^  the  rule,  that  interest  disqualifies,  does  not 
apply,  and  the  witness  is  competent. 

§  411.  Exceptions  to  rule  disqualifying  by  Interest.  The  general 
rule,  that  a  witness  interested  in  the  subject  of  the  suit,  or  in  the 
record,  is  not  competent  to  testify  on  the  side  of  his  interest, 
having  been  thus  stated  and  explained,  it  remains  for  us  to  con- 
sider some  of  the  exceptions  to  the  rule,  which,  for  various  rea- 
sons, have  been  allowed.    These  exceptions  chiefly  prevail  either 

witnessea,  he  baving  been  a  competent  witness  at  the  time  of  attestation.  Ibid. 
Generally  speaking,  any  trustee  may  be  a  witness,  if  he  has  no  interest  in  the  matter ; 
but  not  otnerwise.  Main  v.  Newson,  Anthon,  11 ;  Johnson  v.  Canningham,  1  Ala. 
249  ;  George  v,  Kimball,  24  Pick.  284  ;  Norwood  v.  Marrow,  4  Dev.  k  Bat.  442. 

I  BuU.  N.  P.  148 ;  1  Ld.  Raym.  746. 

'  Monis «.  Danbigny,  6  Moore,  819.  In  an  action  against  the  printer  of  a  news- 
paper for  a  Ubel,  a  proprietor  of  the  paper  is  a  competent  witness,  as  he  is  not  liable  to 
contribution.    Moscati  v,  Lawson,  7  C.  &  P.  82. 

«  Smith  V.  Prager,  7  T.  R.  60. 

4  Cass  V,  Cameron,  Peake's  Cas.  124  ;  Hunter  v.  Kin^  4  B.  ft  Aid.  210.  If  Uie 
escape  was  committed  while  the  debtor  was  at  large,  under  a  bond  for  the  prison 
liberties,  the  jailer,  who  took  the  bond  is  a  competent  witness  for  the  sheriff.  Stewart 
«.  Kip,  6  Johns.  256. 

•  Wilson  V.  Gary,  6  Mod.  211.  •  Anon.,  Skin.  408. 
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in  criminal  cases,  or  in  the  affairs  of  trade  and  commerce,  and 
are  admitted  on  grounds  of  public  necessity  and  convenience, 
and  to  prevent  a  failure  of  justice.  They  may  be  conveniently 
classed  thus :  (1.)  Where  the  witness,  in  a  criminal  case,  is 
entitled  to  a  reward,  upon  conviction  of  the  offender ;  (2.) 
Where,  being  otherwise  interested,  he  is  made  competent  by 
statute ;  (8.)  The  case  of  agents,  carriers,  factors,  brokers,  or 
servants,  when  called  to  prove  acts  done  for  their  principals,  in 
the  course  of  their  employment ;  and  (4.)  The  case  of  a  wit* 
ness,  whose  interest  has  been  acquired  after  the  party  had  become 
entitled  to  his  testimony.  To  these  a  few  others  may  be  added, 
not  falling  under  any  of  these  heads. 

§  412.  WltnesBes  ontltled  to  reward.  And  in  the  firBt  plaee^  it 
is  to  be  observed,  that  the  circumstance  that  a  witness  for  the 
prosecution  will  be  entided  to  a  reward  from  the  government  upon 
conviction  of  the  offender,  or  to  a  restoration,  as  owner  of  the 
property  stolen,  or  to  a  portion  of  the  fine  or  penalty  inflicted,  is 
not  admitted  as  a  valid  objection  to  his  competency.  By  the 
very  statute,  conferring  a  benefit  upon  a  person,  who,  but  for  that 
benefit,  would  have  been  a  witness,  his  competency  is  virtually 
continued,  and  he  is  as  much  a  witness  after  that  benefit,  as  he 
would  have  been  before.  The  case  is  clear  upon  grounds  of  pub- 
lic policy,  with  a  view  to  the  public  interest,  and  because  of  the 
principle  on  which  rewards  are  given.  The  public  has  an  interest 
in  the  suppression  of  crime,  and  the  conviction  of  criminals ;  it  is 
with  a  view  to  stir  up  greater  vigilance  in  apprehending,  that 
rewards  are  given ;  and  it  would  defeat  the  object  of  the  legisla- 
ture to  narrow  the  means  of  conviction,  by  means  of  those  rewards, 
and  to  exclude  testimony,  which  otherwise  would  have  been  ad- 
missible.^ The  distinction  between  these  excepted  cases,  and 
those  which  fall  under  the  general  rule,  is,  that  in  the  latter,  the 
benefit  resulting  to  the  witness  is  created  chiefly  for  his  own 
sake,  and  not  for  public  purposes.  Such  is  the  case  of  certain 
summary  convictions  heretofore  mentioned.^  But  where  it  is 
plain,  that  the  infliction  of  a  fine  or  penalty  is  intended  as  a 
punishment,  in  furtherance  of  public  justice,  rather  than  as  an 
indemnity  to  the  party  injured,  and  that  the  detection  and  con- 

1  Rex  V.  WiUiams,  9  B.  &  C.  549, 556,  per  Bayley,  J.    See  also  1  GUb.  Evid.  by 
Lofft,  245-250. 
>  Supra,  §  408. 
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viction  of  the  offender  are  the  objects  of  the  legislature,  the  case 
will  be  within  the  exception,  and  the  person  benefited  hj  the 
conviction  will,  notwithstanding  his  interest,  be  competent.^  If 
the  reward  to  which  the  witness  will  be  entitled  has  been  offered 
by  a  private  indimdualy  the  rule  is  the  same,  the  witness  being 
still  competent;  but  the  principle  on  which  it  stands  is  differ- 
ent ;  namely,  this,  that  the  public  have  an  interest  upon  public 
grounds,  in  the  testimony  of  eyery  person  who  knows  anything 
as  to  a  crime ;  and  that  nothing  which  private  individuals  can 
do  will  take  away  the  public  right.'  The  interest,  also,  of  the 
witness  is  contingent ;  and,  after  all,  he  may  not  become  entitled 
to  the  reward. 

§  418.  Or  pardoxL  The  reason  of  this  exception  extends  to, 
and  accordingly  it  has  been  held  to  include,  the  cases  where,  in- 
stead of  a  pecuniary  reward,  a  pardon  or  exemption  from  pro9eeur 
turn  is  offered  by  statute  to  any  person  participating  in  a  particular 
offence,  provided  another  of  the  parties  should  be  convicted  upon 
his  evidence.  In  such  cases,  Lord  Ellenborough  remarked,  that 
the  statute  gave  a  parliamentary  capacitation  to  the  witness,  not- 
withstanding his  interest  in  the  cause ;  for  it  was  not  probable 
that  the  legislature  would  intend  to  discharge  one  offender,  upon 
his  discovering  another,  so  that  the  latter  might  be  convicted 
without  intending  that  the  discoverer  should  be  a  competent 
witness.^ 

§  414.  Or  other  benefit  And  in  like  manner,  where  the  wit- 
ness will  directly  derive  any  other  benefit  from  the  conviction  of 
the  offender,  he  is  still  a  competent  witness  for.  the  government, 
in  the  cases  already  mentioned.  Formerly,  indeed,  it  was  held 
that  the  penon  whoBe  name  was  alleged  to  be  forged^  was  not  ad- 
missible as  a  witness  against  the  prisoner,  on  an  indictment  for 
the  forgery,  upon  the  notion  that  the  prosecution  was  in  the 
nature  of  a  proceeding  in  rem^  and  that  the  conviction  warranted 

1  Rex  V.  WilliamB,  9  B.  &  C.  549,  560,  per  Bayley,  J.  See  also  the  case  of  the 
Rioters,  1  Leach,  Cr.  Cas.  814,  n.  a,  where  the  general  question  of  the  admissibility  of 
witnesses,  to  whom  a  reward  was  offered  by  the  government,  being  submitted  to  the 
twelve  judges,  was  resolved  in  the  affirmative.  McNally*s  £via.  p.  61,  Rule  IS ; 
United  States  v.  Murphy,  16  Peters,  208  ;  United  States  v.  Wilson,  1  Baldw.  99  ;  C<om- 
mon  wealth  v.  Moulton,  9  Mass.  80  ;  Rex  v.  Teasdale,  8  Esp.  68,  and  the  cases  cited  in 
Mr.  Day's  note  ;  Salisbury  «.  Connecticut,  6  Oonn.  101. 

2  9  ft.  &  C.  556,  per  Bayley,  J. 

'  Heward  jt.  Shipley,  4  East,  180,  188.  See  also  Rex  v.  Rudd,  1  Leach,  Cr.  Caa. 
115 ;  Bush  V.  Railing,  Sayer,  289  ;  Mead  «.  Robinson,  Willes,  422 ;  Sutton  v.  Bishops 
4  Burr.  2288. 
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a  judicial  cancellation  of  the  instrument.  And  the  prosecutor  in 
an  indictment  for  perjury  has  been  thought  incompetent,  where 
he  had  a  suit  pending,  in  which  the  person  prosecuted  was  a 
material  witness  against  him,  or  was  defendant  against  him  in  a 
suit  in  equity,  in  which  his  answer  might  be  evidence.  But  this 
opinion  as  to  cases  of  perjury  has  since  been  exploded ;  and  the 
party  is,  in  all  such  cases,  held  admissible  as  a  witness,  his  credi- 
bility being  left  to  the  jury.  For  wherever  the  party  offers  as 
evidence,  even  to  a  collateral  point,  a  record  which  has  been  ob- 
tained on  his  own  testimony,  it  is  not  admitted ;  and,  moreover, 
the  record  in  a  criminal  prosecution  is  generally  not  evidence  of 
the  facts  in  a  civil  suit,  the  parties  not  being  the  same.^  And  as 
to  the  person  whose  name  has  been  forged,  the  unsoundness  of 
the  rule,  by  which  he  was  held  incompetent,  was  tacitly  conceded 
in  several  of  the  more  recent  cases,  which  were  held  not  to  be 
within  the  rule  ;  and  at  length  it  was  repealed  in  England  by  an 
express  statute,'  which  renders  the  party  injured  a  competent 
witness  in  all  criminal  prosecutions  for  forgery.  In  America, 
though  in  some  of  the  earlier  cases  the  old  English  rule  of  exclu- 
sion was  followed,  yet  the  weight  of  authority,  including  the  later 
decisions,  is  quite  the  other  way,  and  the  witness  is  now  almost 
universally  held  admissible.^ 

§  415.  informen.  The  second  class  of  cases,  in  which  the  gen- 
eral rule  of  incompetency  by  reason  of  interest  does  not  apply, 
consists  of  exceptions  created  by  express  statutes^  and  which 
otherwise  would  not  fall  within  the  reason  of  the  first  exception. 
Of  this  sort  are  cases  where  the  informer  and  prosecutor,  in 

1  Gilb.  Evid.  by  Lofft»  pp.  88,  84 ;  BuIL  N.  P.  282,  245 ;  Rex  v,  Boston,  4  East, 
672  ;  Abrahams  v.  Bano,  4  Burr.  2251.     See  further,  i^fra,  §  587. 

«  9  Geo.  IV.  c.  82. 

»  Respublica  ».  Keating,  1  Dall,  110  ;  Pennsylvania  v.  Farrel,  Addis.  246 ;  People 
V.  Howell,  4  Johns.  296,  802  ;  People  v.  Dean,  6  Cowen,  27  ;  Comnionwealth  v.  Frost, 
6  Mass.  58  ;  Commonwealth  v,  Waite,  Id.  261  ;  State  v.  Stanton,  1  Ired.  424  ;  Sim- 
mons V.  State,  7  Ham.  Ohio,  116.  Lord  Denman  is  reported  to  have  nile<l,  at  Nisi 
PriuSf  that  where  the  prosecutor,  in  an  indictment  for  ^ijurr,  expected  that  the  pris- 
oner would  be  called  as  a  witness  s^inst  him  in  a  civil  action  about  to  be  triea,  he 
was  incompetent  as  a  witness  to  support  the  indictment  Bex  v.  Hulme,  7  C.  &  P.  8. 
But  qucere,  and  see  Bex  v.  Boston,  4  East,  572 ;  «u;?ro,  §  862.  In  several  of  the 
United  States,  the  jurty  injured,  or  intended  to  be  injured,  or  entitled  to  satisfaction 
for  the  injury,  or  liable  to  pay  the  costs  of  the  prosecntion,  is  by  statute  made  a  com- 
petent witness  upon  a  criminal  prosecution  for  the  offence.  See  Missouri,  Rev.  Stat. 
1845,  c.  188,  f  22  ;  lUinois,  Rev.  Stat.  1888,  Crim.  Code,  §S  154,  169,  pp.  208,  212 ; 


for  foigery,  aeepaU,  vol.  ill.  {  106,  n. 
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divers  sommarj  convictions,  and  trials  for  petty  offences,  is,  by 
the  statutes  of  different  States,  expressly  made  a  competent  wit- 
ness, notwithstanding  his  interest  in  the  fine  or  forfeiture ;  but 
of  which  the  plan  of  this  Treatise  does  not  require  a  particular 
enumeration. 

§  416.   A^nti,  faotora,  broken,  Ao.     The  third  doss  of  cases, 
excepted  out  of  the  general  rule,  is  that  of  agents^  carrierSyfactorM^ 
brokerSj  and  other  servanUy  when  offered  to  prove  the  making  of 
contracts,  the  receipt  or  payment  of  money,  the  receipt  or  de- 
livery of  goods,  and  other  acts  done  within  the  scope  of  their 
employment.    This  exception  has  its  foundation  in  public  con- 
venience and  necessity ;  ^  for  otherwise,  affairs  of  daily  and  or- 
dinary occurrence  could  not  be  proved,  and  the  freedom  of  trade 
and  commercial  intercourse  would  be  inconveniently  restrained. 
And  it  extends,  in  principle,  to  every  species  of  agency  or  inter- 
vention, by  which  business  is  transacted ;  miless  the  case  is  over- 
borne by  some  other  rule.    Thus,  where  the  acceptor  of  a  bUl  of 
exchange  was  also  the  agent  of  the  defendant,  who  was  both 
drawer  and  indorser,  he  was  held  incompetent,  in  an  action  by 
the  indorsee,  to  prove  the  terms  on  which  he  negotiated  the  bill 
to  the  indorsee,  in  order  to  defeat  the  action,  though  the  facts  oc- 
curred in  the  course  of  his  agency  for  the  defendant,  for  whose 
use  the  bill  was  negotiated;  it  being  apparent  that  the  witness 
was  interested  in  the  costs  of  the  suit.^    But  in  cases  not  thus 
controlled  by  other  rules,  the  constant  course  is  to  admit  the  wit- 
ness, notwithstanding  his  apparent  interest  in  the  event  of  the 
suit.^    Thus,  a  porter,  a  journeyman,  or  salesman,  is  admissible  to 
prove  the  delivery  of  goods.*  A  broker,  who  has  effected  a  policy, 
is  a  competent  witness  for  the  assured,  to  prove  any  matters  con- 
nected with  the  policy ;  even  though  he  has  an  interest  in  it  aris- 
ing from  his  lien.*    A  factor,  who  sells  for  the  plaintiff,  and  is  to 
have  a  poundage  on  the  amount,  is  a  competent  witness  to  prove 

1  BuU.  N.  P.  289  ;  10  B.  &  C.  864,  per  Parke,  J.  ;  Beigamin  «.  Portens,  S  H.  BL 
'591 ;  Matthews  v,  Haydon,  2  Esp.  609.  This  necessity,  savs  Mr.  Erans,  la  that  which 
arises  from  the  general  state  and  order  of  society,  and  not  that  which  is  merely  fomided 
on  Uie  accidental  want  or  failure  of  evidence  in  the  particnlar  case.  Poth.  on  ObL  by 
Evans,  App.  No.  16,  pp.  208,  267.  In  all  the  cases  of  this  class,  there  seems  also  to 
be  enough  of  contingency  in  the  nature  of  the  interest,  to  render  the  witness  adnuMifale 
under  the  general  rSe. 

s  Edmonds  v.  Lowe,  8  B.  &  C.  407. 

*  Theobald  v.  Tregott,  11  Mod.  262,  per  Holt,  0.  J. 

«  BuU.  N.  P.  289  ;  4  T.  R.  690  ;  Adams  v.  Davis,  8  Esp.  48. 

*  Hunter  v.  Leathley,  10  B.  &  C.  868. 
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the  contract  of  sale.^  So,  thouj^  he  ifl  to  have  for  himself  all  he 
has  bargained  for  beyond  a  certain  amount,  he  is  still  a  compe- 
tent witness  for  the  seller.^  A  clerk,  who  has  received  money,  is 
a  competent  witness  for  the  party  who  paid  it,  to  prove  the  pay- 
ment,  though  he  is  himself  liable  on  the  I'eceipt  of  it^  A  carrier 
is  admissible  for  the  plaintiff,  to  prove  that  he  paid  a  sum  of 
money  to  the  defendant  by  mistake,  in  an  action  to  recover  it 
back>  So  of  a  banker's  clerk.^  A  servant  is  a  witness  for  his 
master,  in  an  action  against  the  latter  for  a  penalty,  such,  for  ex- 
ample, as  for  selling  coals  without  measure  by  the  bushel,  though 
the  act  were  done  by  the  servant.^  A  carrier's  book-keeper  is  a 
competent  witness  for  his  master,  in  an  action  for  not  safely  car- 
rying goods  J  A  shipmaster  is  a  competent  witness  for  the  de- 
fendant in  an  action  against  his  owner,  to  prove  the  advancement 
of  moneys  for  the  purposes  of  the  voyage,  even  though  he  gave 
the  plaintiff  a  bill  of  exchange  on  his  owner  for  the  amount.^ 
The  cashier  or  teller  of  a  bank  is  a  competent  witness  for  the 
bank,  to  charge  the  defendant  on  a  promissory  note,^  or  for 
money  lent,  or  overpaid  ,^^  or  obtained  from  the  officer  without  the 
security  which  he  should  have  received;  and  even  though  the 
officer  has  given  bond  to  the  bank  for  his  official  good  conduct.^^ 
And  an  agent  is  also  a  competent  witness  to  prove  his  own 
authority,  if  it  be  by  parol.^ 

§  417*  UmitationB  of  ozoeption  in  laTor  of  agents,  Aa  This 
exception  being  thus  founded  upon  considerations  of  public  neces- 
sity and  convenience,  for  the  sake  of  trade  and  the  common  usage 
of  business,  it  is  manifest,  that  it  cannot  be  extended  to  cases 
where  the  witness  is  called  to  testify  to  facts  out  of  the  ustuil  and 
ordinary  course  of  business,  or  to  contradict  or  deny  the  effect  of 

^  Dixon  9.  Cooper,  8  Wils.  40  ;  Shepard  «.  Palmer,  6  Conn.  95  ;  Depeau  v,  Hyams, 
2  McOord,  146  ;  Scott  v.  Wells,  6  Watts  k  Serg.  857. 

^  Beigamin  v.  Porteua,  2  H.  BL  590 ;  Canne  «.  Sagory,  4  Martin,  81. 

*  Matthews  v.  Haydon,  2  Esp.  509.  *  Barker  v.  Macrae,  3  Campb.  144. 

*  Martin  «.  Horrell,  1  Stra.  647. 

*  £.  Ind.  Co.  V,  Goalinff,  Ball.  N.  P.  289,  per  Lee,  C.  J. 
^  Spencer  v,  Qouldin^  Teake's  Gas.  129. 

B  Descadillas  v.  Hams,  8  Greenl.  298  ;  Milward  v,  Hallett,  2  Caines,  77.  And 
see  Martineau  v.  Woodland,  2C.  kF,  65. 

*  Strafford  Bank  v,  ComeU,  1  N.  H.  192. 

^  O'Brien  «.  LonisiAna  State  Bank,  5  Martin,  v.  8.  805  ;  United  States  Bank  «. 
Johnson,  Id.  810. 

u  Fmnklin  Bank  v.  Freeman,  16  Pick.  585  :  U.  B.  Bank  v.  Steams,  15  Wend. 
814. 

u  Lowber  v.  Shaw,  5  Mason,  242,  per  Story,  J.  ;  McGunnagle  v,  Thornton,  10  8. 
fc  &.  251 ;  Ilderton  v.  Atkinson,  7  T.  E.  480  ;  Birt  v.  Kenhaw,  2  East,  458. 
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those  acts  which  he  has  done  as  agent.  He  is  safely  admitted,  in 
all  cases,  to  prove  that  he  acted  according  to  the  directions  of  his 
principal,  and  within  the  scope  of  his  duty ;  both  on  the  ground 
of  necessity,  and  because  the  principal  can  never  maintain  an  ac- 
tion against  him  for  any  act  done  according  to  his  own  directions, 
whatever  may  be  the  result  of  the  suit  in  which  he  is  called  as  a 
witness.  But  if  the  cause  depends  on  the  question,  whether  the 
agent  has  been  guilty  of  some  tortious  act,  or  some  negligence  in 
the  course  of  executing  the  orders  of  his  principal,  and  in  respect 
of  which  he  would  be  liable  over  to  the  principal,  if  the  latter 
should  fail  in  the  action  pending  against  him,  the  agent,  as  we 
have  seen,  is  not  a  competent  witness  for  his  principal,  without  a 
release.^ 

§  418.  InteroBt,  wlien  and  how  aoquftred.  In  tixe  fourth  ela$9  of 
excepttons  to  the  rule  of  incompetency  by  reason  of  interest, 
regard  is  paid  to  the  time  and  manner  in  which  the  interest  was 
acquired.  It  has  been  laid  down  in  general  terms,  that  where  one 
person  becomes  entitled  to  the  testimony  of  another,  the  latter 
shall  not  be  rendered  incompetent  to  testify,  by  reason  of  any 
interest  subsequently  acquired  in  the  event  of  the  suit.^  But 
though  the  doctrine  is  not  now  universally  admitted  to  that 
extent,  yet  it  is  well  settled  and  agreed,  that  in  all  cases  where 
the  interest  has  been  subsequently  created  by  the  fraudulent  act 
of  the  adverse  party,  for  the  purpose  of  taking  off  his  testimony, 
or  by  any  act  of  mere  wantonness,  and  aside  from  the  ordinary 
course  of  business  on  the  part  of  the  witness,  he  is  not  thereby 
rendered  incompetent.  And  where  the  person  was  the  original 
witness  of  the  transaction  or  agreement  between  the  parties,  in 
whose  testimony  they  both  had  a  common  interest,  it  seems  also 
agreed,  that  it  shall  not  be  in  the  power,  either  of  the  witness 
or  of  one  of  the  parties,  to  deprive  the  other  of  liis  testimony, 
by  reason  of  any  interest  subsequently  acquired,  even  though  it 
were  acquired  without  any  such  intention  on  the  part  of  the 
witness  or  of  the  party .^    But  the  question  upon  which  learned 

1  SuprOy  §1  394-896  ;  liiUerv.  Falconer,  1  Campb.  251  ;  Theobdcl  v.  Tre«>tt)  U 
Mod.  262 ;  Gevers  v,  Mainwaring,  1  Holt's  Cu.  189  ;  McBrain  v.  Fortiue,  8  Ounpbi 
817  ;  1  Stark.  Evid.  118  ;  Faller  v,  Wheelock,  10  Pick.  186,  188  ;  McDowbU  ».  Simp- 
son, 8  Watts,  129,  185,  per  Kennedy,  J. 

>  See  Bent  v.  Baker,  8  T.  R.  27,  per  Ld.  Kenyon,  and  Aahhunt,  J.  ;  Bariow  r. 
Vowell,  Skin.  586,  per  Ld.  Holt ;  Cowp.  786  ;  Jackson  v.  Rumsey,  8  Johns.  Gas.  8S4» 
287  ;  supra^  §  167. 

<  Forrester  v.  Pigoa,  8  Campb.  881 ;  1  Stark.  Evid.  118 ;  Long  «.  Bailie,  4  S.  fc 
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judges  have  been  divided  in  opinion  is,  whether,  where  the  wit- 
ness was  not  the  agent  of  both  parties,  or  was  not  called  as  a 
witness  of  the  original  agreement  or  transaction,  he  ought  to 
be  rendered  incompetent  by  reason  of  an  interest  subsequently 
acquired  in  good  faith,  and  in  the  ordinary  course  of  business. 
On  this  point  it  was  held  by  Lord  EUenborough  tliat  the  pen- 
dency of  a  suit  could  not  prevent  third  persons  from  transacting 
business  Ixma  fide  with  one  of  the  parties ;  and  that,  if  an  interest 
in  the  event  of  the  suit  is  thereby  acquired,  the  common  conse- 
quence of  law  must  follow,  that  the  person  so  interested  cannot 
be  examined  as  a  witness  for  that  party  from  whose  success  he 
will  necessarily  derive  an  advantage.^  And  therefore  it  was  held, 
that  where  the  defence  to  an  action  on  a  policy  of  insurance  was, 
that  there  had  been  a  fraudulent  concealment  of  material  facts, 
an  underwriter,  who  had  paid  on  a  promise  of  repayment  if  the 
policy  should  be  determined  invalid,  and  who  was  under  no  obli- 
gation to  become  a  witness  for  either  party,  was  not  a  competent 
witness  for  another  underwriter  who  disputed  the  loss.^  This 
doctrine  has  been  recognized  in  the  courts  of  several  of  the 
United  States  as  founded  in  good  reason,^  but  the  question 
being  presented  to  the  Supreme  Court  of  the  United  States,  the 
learned  judges  were  divided  in  opinion,  and  no  judgment  was  given 
upon  the  points  If  the  subsequent  interest  has  been  created  by 
the  agency  of  the  party  producing  the  witness,  he  is  disqualified ; 
the  party  having  no  right  to  complain  of  his  own  act.^ 

§  419.  'Witness  may  divest  himself  of  interest  It  may  here  be 
added,  that  where  an  interested  witness  does  all  in  his  power  to 
divest  himself  of  his  interest,  by  offering  to  mrrender  or  release  it, 
which  the  surrenderee  or  releasee,  even  though  he  be  a  stranger, 
refuses  to  accept,  the  principle  of  the  rule  of  exclusion  no  longer 
applies,  and  the  witness  is  held  admissible.    Thus,  in  an  eject- 

R.  222 ;  14  Pick.  47 ;  Phelpe  v,  Biley,  8  Conn.  206,  272 ;  Rex  v.  Fox,  1  Stn.  652, 
supra^  i  167. 

1  FoROBter  v,  Pigoa,  8  Campb.  881 ;  a.  0.  1  H.  4b  8.  9 ;  HoyIU  v.  Stephenson,  5 
Bing.  493  ;  supra,  §  167. 

^Forrester  i;.  Pigon,  8  Campb.  881 ;  s.  c.  1  M.  &  8.  9. 

•  Phelps  V.  Riley,  8  Conn.  266,  272 ;  Eastman  v.  Windship,  14  Pick.  44,  47  ; 
Long  V.  Bailie,  4  Qetf.  &  R.  222  ;  Manchester  Iron  Manufactaring  Co.  v.  Sweeting,  10 
Wend.  162.  In  Maine,  the  court  seems  to  have  held  the  witness  admissible  in  all 
cases,  where  the  party  objecting  to  the  witness  is  himself  a  party  to  the  agreement  by 
which  his  interest  is  acquired.     Buigess  v.  Lane,  8  GreenL  166,  170 ;  wpra,  1 167. 

«  Winship  «.  Bank  of  United  States,  5  Peters,  529,  652. 

*  Hovill  V.  Stephenson,  5  Bing.  493  ;  iupra,  §  167. 
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ment,  where  the  lessors  of  the  plaintiff  claimed  under  a  will, 
against  the  heir  at  law,  and  the  executor  was  called  by  the  plain- 
tiff to  prove  the  sanity  of  the  testator,  and  was  objected  to  by  the 
defendant,  because  by  the  same  will  he  was  devisee  of  the  rever- 
sion of  certain  copyhold  lands,  to  obviate  which  objection  he  had 
surrendered  his  estate  in  the  copyhold  lands  to  the  use  of  the  heir 
at  law,  but  the  heir  had  refused  to  accept  the  surrender;  the 
court  held  him  a  competent  witness.^  So,  if  the  interest  may  be 
removed  by  the  release  of  one  of  the  parties  in  the  suit,  and  such 
party  offers  to  remove  it,  but  tlie  witness  refuses,  he  cannot  there- 
by deprive  the  party  of  his  testimony.^ 

§  420.   Sqttol  interest  for  botb  parties  no  disqaalifioation.     Where 

the  witness,  though  interested  in  the  event  of  the  cause,  is  so  sit- 
uated that  the  event  is  to  him  a  matter  of  indifference,  he  is  still 
a  competent  witness.  This  arises  where  he  is  equally  interested 
on  both  sides  of  the  cause,  so  that  his  interest  on  one  side  is  coun- 
terbalanced by  his  interest  on  the  other .^  But  if  there  is  a  pre- 
ponderance in  the  amount  or  value  of  the  interest  on  one  side, 
this  seems,  as  we  have  already  seen,  to  render  him  an  interested 
witness  to  the  amount  of  the  excess,  and  therefore  to  disqualify 
him  from  testifying  on  that  side.^  Whether  the  circumstance 
that  the  witness  has  a  remedy  over  against  another,  to  indemnify 
him  for  what  he  may  lose  by  a  judgment  against  the  party  calling 
him,  is  sufficient  to  render  him  competent  by  equalizing  his  inter- 
est, is  not  clearly  agreed.  Where  his  liability  to  costs  appears 
from  his  own  testimony  alone,  and  in  the  same  mode  it  is  shown 
that  he  has  funds  in  his  hands  to  meet  the  charge,  it  is  settled  that 
this  does  not  render  him  incompetent*^  So,  where  he  stated  that 
he  was  indemnified  for  the  costs,  and  considered  that  he  had 
ample  security  fi    And  where,  upon  this  objection  being  taken  to 

1  Goodtitle  v.  Welford,  1  Doug.  189  ;  5  T.  R.  85,  per  Boiler,  J.  The  legatee  in  a 
will,  who  has  heen  paid,  is  considered  a  competent  witness  to  support  the  wiU  in  a  suit 
at  law.    Wyndham  v,  Ghetwynd,  1  Burr.  414. 

«  1  Phil.  Evid.  149. 

s  Supra,  §  899.  See  also  Coshman  v»  Loker,  2  Mass.  108  ;  Emerson  «.  ProrideDce 
Hat  Manuf.  Co.,  12  Mass.  237  ;  Roberts  «.  Whiting,  16  Mass.  186 ;  Bice  v.  Austin, 
17  Mass.  197  ;  Prince  v,  Shepard,  9  Pick.  176  ;  Lewis  i;.  Hodgdon,  5  ShenL  267. 

^  Supra,  §§  891,  899,  and  cases  there  cited.  Where  the  interest  of  the  witness  is 
prima  facie  balanced  between  the  parties,  the  possibility  of  a  better  defence  sgumt 
one  than  the  other  will  not  prevent  his  being  sworn.  Starkweather  «.  Mathews^  2  Hill, 
181. 

*  Collins  V.  McCrummen,  8  Martin,  N.  8. 166  ;  Allen  «.  Hawks^  18  Pick.  79. 

«  Chaffee  v.  Thomas,  7  Cowen,  858 ;  anUra,  Pond  v.  Hartwell,  17  Pick.  27S;  per 
Shaw,  C.  J. 
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the  witness,  the  party  calling  him  forthwith  executed  a  bond  to 
the  adverse  party,  for  the  payment  of  all  costs,  with  sureties, 
whom  the  counsel  for  the  obligee  admitted  to  be  abundantly 
responsible,  but  at  the  same  time  he  refused  to  receive  the  bond, 
the  court  held  the  competency  of  the  witness  to  be  thereby 
restored ;  observing,  however,  that  if  the  solvency  of  the  sureties 
had  been  denied,  it  might  have  presented  a  case  of  more  embar- 
rassment, it  being  very  questionable  whether  the  judge  could 
determine  upon  the  sufficiency  of  the  obligors  so  as  to  absolve 
the  witness  from  liability  to  costs.  ^  The  point  upon  which  the 
authorities  seem  to  be  couflicting  is  where  there  is  merely  a  right 
of  action  over,  irrespective  of  the  solvency  of  the  party  liable ; 
the  productiveness  of  the  remedy,  in  actual  satisfaction,  being 
wholly  contingent  and  uncertain.  But  in  such  cases  the  weight 
of  authority  is  against  the  admissibility  of  the  witness.  Thus, 
in  an  action  against  the  sheriff  for  taking  goods,  his  officer,  who 
made  the  levy,  being  called  as  a  witness  for  the  defence,  stated 
upon  the  voir  dire  that  he  gave  security  to  the  sheriff,  and  added, 
that  he  was  indemnified  by  the  creditor,  meaning  that  he  had  his 
bond  of  indemnity.  But  Lord  Tenterden  held  him  not  a  com- 
petent witness ;  observing,  that  if  the  result  of  the  action  were 
against  the  sheriff,  the  witness  was  liable  to  a  certainty,  and  he 
might  never  get  repaid  on  his  indemnity;  therefore  it  was  his 
interest  to  defeat  the  action.^  So,  where  the  money  with  which 
the  surety  in  a  replevin  bond  was  to  be  indemnified,  had  been 
deposited  in  the  hands  of  a  receiver  designated  by  the  judge,  it 
was  held  that  this  did  not  restore  the  competency  of  the  surety 
as  a  witness  in  the  cause  for  the  principal ;  for  the  receiver  might 
refuse  to  pay  it  over,  or  become  insolvent,  or,  from  some  other 
cause,  the  remedy  over  against  him  might  be  unproductive.^ 
The  true  distinction  lies  between  the  case  where  the  witness 
must  resort  to  an  action  for  his  indemnity,  and  that  in  which  the 
money  is  either  subject  to  the  order  of  the  court,  and  within  its 

^  Bnmdigee  v.  Hale,  13  Johns.  126 ;  8.  P.  Lake  v.  Auburn,  17  Wend.  IS ;  supra, 
{892. 

s  WhitehoDsev.  Atkinson,  8  C.  &  P.  844;  Jewett  v,  Adams,  8  Greenl.  80 ;  Paine 
V.  Hnssev,  5  Sbepl.  274. 

*  Wallace  v.  Twyman,  8  J.  J.  Marsh.  459-461.  See  also  Owen  v,  Mann,  2  Day,  899, 
404  ;  Brown  v.  Lynch,  1  Paige,  147,  157  ;  Allen  v.  Hawks,  18  Pick.  85,  per  Shaw, 
a  J. ;  Schillinffnr  v,  McCann,  6  Greenl.  864  ;  EendaU  v.  Field,  2  Shepl.  80  ;  Shelby 
«.  Smith,  2  A.  K.  Marah.  504.  The  cases  in  which  a  mere  remedy  over  seems  to  have 
been  thought  sufficient  to  equalize  the  interest  of  the  witness  are  Martineau  v.  Wood- 
land, 2  C.  4b  P.  65  ;  Banks  v,  Kain,  Id.  597  ;  Gregory  v.  Dodge,  14  Wend.  598. 
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actual  control  and  cnBtody,  or  is  in  the  witness's  own  hands. 
Therefore  it  has  been  laid  down  by  a  learned  judge,  that  where 
a  certain  sum  of  money  can  be  so  placed,  either  with  the  witness 
himself  or  with  the  court  and  its  officers,  under  a  proper  rule 
directing  and  controlling  its  application  according  to  the  event, 
as  that  the  interest  creating  the  disability  may  be  met  and  extin- 
guished before  the  witness  is  or  can  be  damnified,  it  shall  be  con* 
sidered  as  balancing  or  extinguishing  that  interest  so  as  to  restore 
the  competency  of  the  witness.^ 

§  421.   Objection  on  account  of  interest    In  regard  to  the  tifne 
of  taking  the  objection  to  the  competency  of  a  witness,  on  the 
ground  of  interest,  it  is  obvious  that,  from  the  preliminary  nature 
of  the  objection,  it  ought  in  general  to  be  taken  before  the  wit- 
ness is  examined  in  chief.    If  the  party  is  aware  of  the  existence 
of  the  interest,  he  will  not  be  permitted  to  examine  the  witness, 
and  afterwards  to  object  to  his  competency,  if  he  should  dislike 
his  testimony.    He  has  his  election,  to  admit  an  interested  per- 
son to  testify  against  him,  or  not ;  but  in  this,  as  in  all  oUier 
cases,  the  election  must  be  made  as  soon  as  the  opportunity  to 
make  it  is  presented ;  and  failing  to  make  it  at  that  time,  he  is 
presumed  to  have  waived  it  for  ever.*    But  he  is  not  prevented 
from  taking  the  objection  at  any  time  during  the  trial,  provided 
it  is  taken  as  soon  as  the  interest  is  discovered.^    Thus,  if  dis- 
covered during  the  examination  in  chief  by  tlie  plaintiff,  it  is  not 
too  late  for  the  defendant  to  take  the  objection.^    But  if  it  is  not 
discovered  until  after  the  trial  is  concluded,  a  new  trial  will  not, 
for  that  cause  alone,  be  granted  ;^  unless  the  interest  was  known 
and  concealed  by  the  party  producing  the  witness.*    The  rule  on 
this  subject,  in  criminal  and  civil  cases,  is  the  same.^    Formerly, 
it  was  deemed  necessary  to  take  the  objection  to  the  competency 
of  a  witness  on  the  voir  dire  ;  and  if  once  sworn  in  chief,  he  could 


»  Pond  V.  Hartwell,  17  Pick.  269,  272,  per  Shaw,  C.  J. 

'  Douelson  v.  Taylor,  8  Pick.  390,  892 ;  Belcher  v.  Magnay,  1  New  Pr.  Cas.  110. 

•  Stone  V,  Blackburn,  1  Esp.  87  ;  1  Stark.  Evid.  124;  Shartleff  v.  Willaid,  19  Pick. 
202.  Where  a  party  has  been  fully  apprised  of  the  grounds  of  a  witness's  incompe> 
tency  by  the  opening  speech  of  oounseX  or  the  examination  in  chief  of  the  witness, 
doubts  have  been  entertained  at  NiH  Prius^  whether  an  objection  to  the  oompeteney 
of  a  witness  can  be  postponed.     1  Phil.  Eyidl  154,  n.  (8). 

«  Jacobs  V.  Laybom,  11  M.  &  W.  685.  And  see  Yardley  «.  Arnold,  10  M.  It  W. 
141  ;  6  Jur.  718. 

K  Turner  v.  Pearte,  1  T.  R.  717 ;  Jackson  v.  Jackson,  5  Cowen,  178. 

*  Niles  V.  Brackett,  16  Mass.  878. 

T  Commonwealth  «.  Green,  17  Mass.  538  ;  Boscoe's  Grim.  Eyid.  124. 


CHAP,  n.]  COHPin^ENCY  OF  WITNESSES.  509 

not  afterwards  be  objected  to,  on  the  ground  of  interest.  But  the 
strictness  of  this  rule  is  relaxed ;  and  the  objection  is  now  usually 
taken  after  he  is  sworn  in  chief,  but  previous  to  his  direct 
examination.  It  is  in  the  discretion  of  the  judge  to  permit 
the  adverse  party  to  cross-examine  the  witness,  as  to  his  inter- 
est, after  he  has  been  examined  in  chief ;  but  the  usual  course 
is  not  to  allow  questions  to  be  asked  upon  the  cross-examination, 
which  properly  belong  only  to  an  examination  upon  the  voir  dire.^ 
But  if 9  notwithstanding  every  ineffectual  endeavor  to  exclude  the 
witness  on  the  ground  of  incompetency,  it  afterwards  should 
appear  incidentally,  in  the  course  of  the  trial,  that  the  witness  is 
interested,  his  testimony  will  be  stricken  out,  and  the  jury  will 
be  instructed  wholly  to  disregard  it.^  The  rule  in  equity  is  the 
same  as  at  law ;  ^  and  the  principle  applies  with  equal  force  to 
testimony  given  in  a  deposition  in  writing,  and  to  an  oral  exam- 
ination in  court.  In  either  case,  the  better  opinion  seems  to  be, 
that  if  the  objection  is  taken  as  soon  as  may  be  after  the  interest 
is  discovered,  it  will  be  heard ;  but  after  the  party  is  in  moraj  it 
comes  too  late.^     One  reason  for  requiring  the  objection  to  be 

1  Howell  V.  Lock,  2  Campb.  14 ;  Odiorne  v.  Winkley,  2  Gallis.  61 ;  Perigal  v, 
Nicholson,  1  Wightw.  64.  Tne  objection  that  the  witness  is  the  real  plaintiff,  ooght 
to  be  taken  on  the  voir  dire,  Dewdnev  v.  Palmer,  4  M.  It  W.  664 ;  8.  c.  7  Dowl. 
177. 

*  Dayis  v.  Barr,  9  S.  &  R.  187  ;  Schillinger  v.  McCann,  6  Oreenl.  864 ;  Fisher  v. 
Willard,  18  Mass.  379  ;  Evans  v.  Eaton,  1  Pet<>r8,  C.  C.  838 ;  Butler  v.  Taft^  1  Shepl. 
802  ;  Stoat  v.  Wood,  1  Blackf.  71 ;  Mitchell  v.  Mitchell,  11  O.  &  J.  888.  The  same 
rale  seems  applicable  to  all  the  instrnments  of  evidence,  whether  orgl  or  written.  Scrib- 
ner  v,  McLauffhlin,  1  Allen,  N.  B.  379  ;  and  see  Swift  v.  Dean,  6  Johns.  528,  686 ; 
Perigal  v,  Nicholson,  Wightw.  68  ;  Howell  v.  Lock,  2  Campb.  64  ;  Needham  v.  SmiUi, 
2  Vem.  464.  In  one  case,  however,  where  the  examination  of  a  witness  was  concluded, 
and  he  was  dismissed  from  the  box,  but  was  afterwards  recalled  by  the  judge,  for  the 
purpose  of  asking  him  a  question,  it  was  ruled  by  Gibbs,  G.  J.,  that  it  was  then  too 
late  to  object  to  his  competency.  Beeching  9.  Gower,  1  Holt's  Gas.  818 ;  and  see 
Heely  v.  Barnes,  4  Denio,  78.  And  in  chancery  it  is  held,  that  where  a  witness  has 
been  cross-examined  by  a  party,  with  full  knowledge  of  an  objection  to  his  competency, 
the  court  will  not  allow  the  objection  to  be  taken  at  the  hearing.  Flagg  v.  Mann,  2 
Snnm.  487. 

'  Swift  V.  Dean,  6  Johns.  628,  688  ;  Needham  v.  Smith,  2  Vem.  468  ;  Vaughan  v, 
Worral,  2  Swanst  400.  In  this  case.  Lord  Eldon  said,  that  no  attention  could  be 
given  to  the  evidence,  though  the  interest  were  not  discovered  until  the  last  queHtion, 
after  he  has  been  "  cross-examined  to  the  bone."  See  Gresley  on  Evid.  234-286  ; 
R(Mrers  «.  Dibble,  8  Paige,  288  ;  Town  v,  Needham,  Id.  646,  662 ;  Harrison  v.  Court- 
auld,  1  Buss.  &  M.  428  ;  Moorhouse  v.  De  Passou,  G.  Cooper,  Ch.  Cos.  800  ;  s.  c.  19 
Yes.  438.    See  also  Jacobs  v.  Layboum,  7  Jur.  662. 

^  Donelson  v.  Taylor,  8  Pick.  890.  Where  the  testimony  is  by  deposition,  the  ob- 
jection, if  the  interest  is  known,  ought  regularly  to  be  taken  in  timins ;  and  the 
cross-examination  should  be  made  de  bene  eme,  under  protest,  or  with  an  express 
reservation  of  the  right  of  objection  at  the  trial ;  unless  the  interest  of  the  witness  is 
developed  incidentally,  in  his  testimony  to  the  merits.  But  the  practice  on  this  point 
admits  of  considerable  latitude,  in  the  discretion  of  the  I'udge.  United  States  v.  One 
Case  of  Hair  Pencils,  1  Paine,  400  ;  Talbot  v,  Clark,  8  Pick.  61 ;  Smith  v.  Sparrow, 
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made  thus  early  is,  that  the  other  party  may  have  opporhmity  to 
remove  it  by  a  release ;  which  Is  always  allowed  to  be  done,  when 
the  objection  is  taken  at  any  time  before  the  examination  is 
completed.^  It  is  also  to  be  noted  as  a  rule,  applicable  to  all 
objections  to  the  reception  of  eyidence,  that  the  ground  of  objec- 
tion must  be  distinctly  stated  at  the  time,  or  it  will  be  held  vague 
and  nugatory.* 

§  422.  Sam*  aubjeot.  Where  the  objection  to  the  competency  of 
the  witness  arises  from  hi$  own  examinationy  he  may  be  further  in- 
terrogated  to  facts  tending  to  remove  the  objection,  though  the 
testimony  might,  on  other  grounds,  be  inadmissible.  Wlien  the 
whole  ground  of  the  objection  comes  from  himself  only,  what  he 
says  must  be  taken  together  as  he  says  it.'  Thus,  where  his  in- 
terest appears,  from  his  own  testimony,  to  arise  from  a  written 
instrument,  which  is  not  produced,  he  may  also  testify  to  the  con- 
tents of  it ;  but  if  he  produces  the  instrument,  it  must  speak  for 
itself.*  So,  where  the  witness  for  a  chartered  company  stated  that 
he  had  been  a  member,  he  was  permitted  also  to  testify  that  he 
had  subsequently  been  disfranchised.^  So,  where  a  witness  called 
by  an  administrator  testified  that  he  was  one  of  the  heirs  at  law, 
he  was  also  permitted  to  testify  that  he  had  released  all  his  inter- 
est in  the  estate.^  And,  generally,  a  witness  upon  an  examination 
in  court  as  to  his  interest  may  testify  to  the  contents  of  any  con- 
tracts, records,  or  documents  not  produced,  affecting  the  question 
of  his  interests  But  if  the  testimony  of  the  witness  is  taken 
upon  interrogatories  in  writing,  previously  filed  and  served  on  the 


11  Jar.   126  ;    Mohawk  Bank  v.  Atwater,  2  Paige,  54 ;  Ogle  v.  Paleaki,   1  Holt's 
Cas.  485  ;  2  Tidd's  Pr.  812.     As  to  the  mode  of  taking  the  objection  in  chancery,  aee 

1  Hoffm.  Chan.  489 ;  Gaaa  v.  Stineon,  8  Sumn.  605. 

1  Tallman  v.  Dutcher,  7  Wend.  180  ;  Doty  v,  WUson,  14  Johns.  878  ;  Wake  «. 
Lock,  5  C.  &  P.  454. 

<  Camden  o.  Doremna,  8  Howard,  S.  C.  515,  530  ;  £lwood  v.  Deifendorf,  5  BarK 
S.  C.  898  ;  Carr  v.  Oale,  Dayeia,  837. 

*  Abrahams  v.  Bunn,  4  Burr.  2266,  per  Ld.  Manafield  ;  Bank  of  Utioav.  MeraerMii, 
3  Barb.  Ch.  528. 

«  Butler  V.  Carver,  2  Stark.  483.    See  also  Rex  v.  Giabum,  15  East,  57. 

*  Butchers'  Company  v.  Jones,  1  Eap.  160.  And  aee  Botham  «.  Swingler,  Peake's 
Cas.  218 

«  Ingraham  v.  Dade,  Lond.  Sittings  after  Mich.  T.  1817 ;  1  C.  &  P.  284,  n. ;  Wand- 
lesa  V.  Cawthome,  B.  R.  Guildhall,  1829  ;  1  M.  4b  M.  321,  n. 

7  Miller  «.  Mariner's  Church,  7  Greenl.  51 ;  Fifield  v.  Smith,  8  Shepl  883  ; 
Sewell  V.  Stubba,  1  C.  &  P.  78;  Quarterraan  v.  Cox,  8  0.  &  P.  97  ;  Lannias  v.  Row, 

2  P.  &  D.  538 ;  Hays  «.  Richardson,  1  GiU  4b  J.  866 ;  BtebMns  «.  Sackett,  5  Cqub. 
258  ;  Baxter  «.  Rodman,  8  Pick.  435.  The  case  of  Goodhay  v.  Hendry,  1  H.  4b  M.  819, 
apparently  eofUra,  is  opposed  by  Carlisle  v.  Eody,  1  C.  ft  P.  284,  and  by  Waadkn  e. 
Oawthome,  1  M.  4b  M.  821,  n. 
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adverse  party,  who  objects  to  his  competency  on  the  ground  of  in- 
terest, which  the  witness  confesses,  but  testifies  that  it  has  been 
released ;  the  release  must  be  produced  at  thQ  trial,  that  the  court 
may  judge  of  it.^ 

§  428.  Proof  of  interest  The  mode  of  proting  the  intere%t  of  a 
witness  is  either  by  his  own  examination,  or  by  evidence  aliunde. 
But  whether  the  election  of  one  of  these  modes  will  preclude  the 
party  from  afterwards  resorting  to  the  other  is  not  clearly  settled 
by  the  authorities.  If  the  evidence  ofiFered  aliunde  to  prove  the 
interest  is  rejected  as  inadmissible,  the  witness  may  then  be  ex- 
amined on  the  voir  dire?  And  if  the  witness  on  the  voir  dire 
states  that  he  does  not  know,  or  leaves  it  doubtful  whether  he  is 
interested  or  not,  his  interest  may  be  shown  by  other  evidence.^ 
It  has  also  been  held,  that  a  resort  to  one  of  these  modes  to  prove 
the  interest  of  the  witness  on  one  ground  does  not  preclude  a  re- 
sort to  the  other  mode,  to  prove  the  interest  on  another  ground.^ 
And  where  the  objection  to  the  competency  of  the  witness  is 
founded  upon  the  evidence  already  adduced  by  the  party  offering 
him,  this  has  been  adjudged  not  to  be  such  an  election  of  the 
mode  of  proof,  as  to  preclude  the  objector  from  the  right  to  ex- 
amine the  witness  on  the  voir  direfi  But,  subject  to  these  modifi- 
cations, the  rule  recognized  and  adopted  by  the  general  current  of 
authorities  is,  that  where  the  objecting  party  has  undertaken  to 
prove  the  interest  of  the  witness,  by  interrogating  him  upon 
the  voir  dire^  he  shall  not,  upon  failure  of  that  mode,  resort  to  the 
other  to  prove  facts,  the  existence  of  which  was  known  when  the 
witness  was  interrogated.^    The  party  appealing  to  the  conscience 

1  Southard  V.  Wilson,  8  ShepL  494  ;  Hobart  v.  Bartlett,  5  Shepl.  429. 

1  Main  v.  Newson,  Anthon's  Cas.  18.  Bat  a  witness  cannot  be  excluded  by  proof 
of  his  own  admission  that  he  was  interested  in  the  suit.  Bates  v.  Ryland,  6  Alabama, 
668 ;  Fierce  «.  Chase,  8  Mass.  487,  488 ;  Commonwealth  v.  Waits,  5  Mass.  261  ; 
Georae  v.  Stubbs,  18  Shepl.  248. 

*  Shannon  «.  Commonwealth,  8  S.  &  R.  444  ;  Galbraith  v.  Qalbraith,  6  Watts,  112 ; 
Bank  of  Columbia  v.  Magrader,  6  Har.  &  J.  172. 

*  BtebMns  v,  Sackett,  6  Conn.  258.        *  Bridge  v,  Wellington,  1  Mass.  221,  222. 

*  In  the  old  books,  includins  the  earlier  editions  of  Mr.  Starkie's  and  Mr.  Phillips's 
Treatises  on  Evidence,  the  nue  is  clearly  laid  down,  that,  after  an  examination 
upon  the  voir  diret  no  other  mode  of  proof  can  in  any  case  be  resorted  to  ;  except- 
ing only  the  case  where  the  interest  was  developed  in  the  course  of  trial  of  the  issue. 
But  in  the  last  editions  of  those  works,  it  is  said,  that,  '*  if  the  witness  dischai^^ed  him- 
self on  the  voir  dire,  the  party  who  objects  may  still  support  his  objection  by  evidence ;  *' 
but  no  authority  is  cited  for  the  position.  1  Stark.  £vid.  124  ;  Phil.  &  Am.  on  Evid. 
149  ;  1  Phil.  Evid.  164.  Mr.  Starkie  had  previously  added  these  words  :  *'  as  part  of 
his  own  ease  "  (see  2  Stark.  Evid.  p.  756,  Ist  ed.)  ;  and  with  this  qualidcation  the  re* 
mark  is  supported  by  authority,  and  is  correct  in  principle.  The  Question  of  compe- 
tency is  a  ooUateral  question ;  and  the  rule  is»  that  when  »  witness  is  asked  a  question 
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of  the  witness,  offers  him  to  the  court  as  a  credible  witness ;  and 
it  IB  contrary  to  the  spirit  of  the  law  of  evidence  to  permit  him 
afterwards  to  say,  that  the  witness  is  not  worthy  to  be  believed. 
It  would  also  violate  another  rule,  by  its  tendency  to  raise  collate- 
ral issues.  Nor  is  it  deemed  reasonable  to  permit  a  party  to  sport 
with  the  conscience  of  a  witness,  when  he  has  other  proof  of  his 
interest.  But  if  evidence  of  his  interest  has  been  given  aliunde^ 
it  is  not  proper  to  examine  the  witness,  in  order  to  explain  it 
away.^ 

§  424.  Bzunlnation  upon  the  Totr  dire.  A  witness  is  said  to  be 
examined  upon  the  voir  dire^  when  he  is  sworn  and  examined  as 
to  the  fact  whether  he  is  not  a  party  interested  in  the  cause.' 
And  though  this  term  was  formerly  and  more  strictly  applied  only 
to  the  case  where  the  witness  was  sworn  to  make  true  answers  to 
such  questions  as  the  court  might  put  to  him,  and  before  he  was 
sworn  in  chief,  yet  it  is  now  extended  to  the  preliminary  examina- 
tion to  his  interest,  whatever  may  have  been  the  form  of  the  oath 
under  which  the  inquiry  is  made. 

§  425.  Question  of  Interest  preliminary  and  for  the  ooort.  The 
question  of  interest,  though  involving  facts,  is  still  a  preliminary 
question,  preceding,  in  its  nature,  the  admission  of  the  testimony 
to  the  jury.  It  is  therefore  to  be  determined  by  the  court  alone,  it 
being  tlie  province  of  the  judge  and  not  of  the  jnry,  in  the  first  in- 
stance, to  pass  upon  its  efficiency.^  If,  however,  the  question  of 
fact,  in  any  preliminary  inquiry, — such,  for  instance,  as  the  proof 
of  an  instrument  by  subscribing  witnesses,  —  is  decided  by  the 
judge,  and  the  same  question  of  fact  afterwards  recurs  in  the 
course  of  the  trial  upon  the  merits,  the  jury  are  not  precluded  by 
the  decision  of  the  judge,  but  may,  if  they  are  satisfied  upon  the 

npon  a  coUateral  point,  his  annwer  is  final,  and  cannot  be  contradicted ;  that  U,  no 
collateral  evidence  is  adnilBsible  for  that  pnrpoee.  Harris  v.  Tippett,  2  Camph.  637  ; 
Philadelphia  St  Trenton  Co.  «.  Stimpson,  14  Peters,  448,  461  ;  Harris  r.  Wilson,  7 
Wend.  67  ;  Odionie  v,  Winkley,  2  Gallis.  58 ;  Rex  «.  Watson,  2  Stark.  149-167.  But 
if  the  evidence,  snbeeqnently  given  upon  the  matter  in  issue,  should  also  prove  the 
witness  interested,  his  testimony  may  well  be  stricken  out,  without  violating  any  rule. 
Brockbank  v.  Anderson,  7  M.  &  G.  296,  818.  The  American  courts  have  followed  the 
old  English  rule,  as  stated  in  the  text.  Butler  v.  Butler,  3  Day,  214 ;  Stebbins  «. 
Sackett,  6  Conn.  268,  261  ;  Chance  v.  Hine,  6  Conn.  281 ;  Welden  v.  Buck,  Anthon's 
Cas.  15  ;  Ghatfield  v.  Lathiop,  6  Pick.  418 ;  Evans  v.  Eaton,  1  Peters,  C  C.  822  ;  Stuart 
V.  Lake,  88  Maine,  87. 

^  Mott  V.  Hicks,  1  Cowen,  618 ;  Evans  v.  Gray,  1  Martin,  n.  s.  709. 

*  Termes  de  k  Ley,  Verb.  Foyer  dire.  And  see  Jacobs  v,  Layboni,  11  M.  &  W. 
685,  where  the  nature  and  use  of  an  examination  upon  the  voir  dire  are  stated  and  ex* 
plained  by  Ld.  Abinger,  C.  B. 

•  Harris «•  WiliODt  7  Wend.  67;  9upra,ii». 
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evidence,  find  the  fact  the  other  way.^  In  determining  the  ques- 
tion of  interest,  where  the  evidence  is  derived  aliunde^  and  it  de- 
pends upon  the  decision  of  intricate  questions  of  fact,  the  judge 
may,  in  his  discretion,  take  the  opinion  of  the  jury  upon  them.' 
And  if  a  witness,  being  examined  on  the  voir  dire^  testifies  to 
facts  tending  to  prove  that  he  is  not  interested,  and  is  thereupon 
admitted  to  testify ;  after  which  opposing  evidence  is  introduced, 
to  the  same  facts,  which  are  thus  left  in  doubt,  and  the  facts  are 
material  to  the  issue,  —  the  evidence  must  be  weighed  by  the  jury, 
and  if  they  thereupon  believe  the  witness  to  be  interested,  they 
must  lay  his  testimony  out  of  the  case.^ 

§  426.  DlAqnalifioation  removed  by  a  release.  The  competency 
of  a  witness,  disqualified  by  interest,  may  always  be  restored  by  a 
proper  released  If  it  consists  in  an  interest  vested  in  himself,  he 
may  divest  himself  of  it  by  a  release,  or  other  proper  conveyance. 
If  it  consists  in  a  liability  over,  whether  to  the  party  calling  him, 
or  to  another  person,  it  may  be  released  by  the  person  to  whom  he 
is  liable.  A  general  release  of  all  actions  and  causes  of  action  for 
any  matter  or  thing,  which  has  happened  previous  to  the  date  of 
the  release,  will  discharge  the  vntness  from  all  liability  consequent 
upon  the  event  of  a  suit  then  existing.  Such  a  release  from  the 
drawer  to  the  acceptor  of  a  bill  of  exchange  was  therefore  held 
sufiicie4t  to  render  him  a  competent  witness  for  the  drawer,  in  an 
action  *then  pending  by  the  payee  against  him ;  for  the  transaction 
was  already  passed,  which  was  to  lay  the  foundation  of  the  future 
liability ;  and  upon  all  such  transactions  and  inchoate  rights  such 
a  release  will  operate.^  A  release,  to  qualify  a  witness,  must  be 
given  before  the  testimony  is  closed,  or  it  comes  too  late.  But  if 
the  trial  is  not  over,  the  court  will  permit  the  witness  to  be  re- 
examined, after  he  is  released ;  and  it  will  generally  be  sufficient 

1  Ro68  V.  Gould,  5  Greenl.  204.  <  See  tupra^  %  49. 

*  Walker  v.  Sawyer,  IS  N.  H.  191. 

*  Where  the  witness  prodaoes  the  release  from  his  own  possession,  as  part  of  his 
testimony,  in  answer  to  a  qneetion  pat  to  him,  its  execution  needs  not  to  be  preyed  by 
the  subscribing  witnesses  ;  but  it  is  to  be  taken  as  a  part  of  his  testimony.     If  the 

auestion  is  asked  by  the  party  calling  the  witness,  who  thereupon  produces  the  release, 
iie  party  is  estopped  to  deny  that  it  is  a  valid  and  true  release.  But  where  the 
release  is  produced  or  set  up  by  the  party  to  the  suit,  to  establish  his  own  title,  he 
must  proye  its  execution  by  the  subecribinff  witness.  Citiiens'  Bank  v.  Nantucket 
Steamboat  Co.,  2  Story,  16,  42.  And  see  Moises  v.  Thornton,  8  T.  R.  808  ;  Jackson 
V,  Pratt,  10  Johns.  881 ;  Carlisle  v.  Eady,  1  C.  &  P.  284 ;  Ingram  «.  Dada,  Id.  n. ; 
Goodhay  v.  Hendry,  1  M.  &  M.  819.  See  also  Southard  «.  Wilson,  8  Shepl.  494 ; 
Hall  V.  Steamboat  Co.,  18  Conn.  819. 

*  Scott  V.  Lifford,  1  Campb.  249,  250  ;  Cartwrightv.  WiUiams,  2  Stark.  840. 
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to  ask  him  if  his  testimony,  already  given,  is  true ;  the  circum- 
stances under  which  it  has  been  given  going  only  to  the  credibility.^ 
§  427.  Who  must  nUmtmm,  As  to  the  person  by  whom  the  rdease 
should  be  giveuy  it  is  obvious  that  it  must  be  by  the  party  holding 
the  interest  to  be  released,  or  by  some  person  duly  authorized  in 
his  behalf.  A  release  of  a  bond  debt  by  one  of  several  obligees,  or 
to  one  of  severa.1  obligors,  will  operate  as  to  them  all.^  So,  where 
several  had  agreed  to  bear  the  expense  of  a  joint  undertaking,  in 
preferring  a  petition  to  Parliament,  and  an  action  was  brou^t 
against  one  of  them,  another  of  the  contractors  was  held  a  compe- 
tent witness-  for  the  defendant,  after  being  released  by  him ;  for 
the  event  of  the  suit  could  at  most  only  render  him  liable  to  the 
defendant  for  his  contributory  share.'  But  if  there  is  a  joint  fond 
or  property  to  be  directly  affected  by  the  result,  the  same  reason 
would  not  decisively  apply ;  and  some  act  of  divestment,  on  the 
part  of  the  witness  himself,  would  be  necessary.^  Thus,  in  an 
action  on  a  charter-party,  a  jointK)wner  with  the  plaintiff,  though 
not  a  registered  owner,  is  not  a  competent  witness  for  the  plaintiff, 
unless  cross-releases  are  executed  between  them.^  A  release  by 
an  infant  is  generally  sufficient  for  this  purpose ;  for  it  may  be 
only  voidable,  and  not  void ;  in  which  case,  a  stranger  shall  not 
object  to  it.^  But  a  release  by  a  guardian  ad  litem^  or  by  a  j»ra- 
chein  amy,  or  by  an  attorney  of  record,'  is  not  good.  A  surety 
may  always  render  the  principal  a  competent  witness  for  him- 

I  Wake  V.  Lock,  5  C.  &  P.  464 ;  Tallman  v.  Dntcher,  7  Wend  180  ;  Doty  v.  WOmo, 
14  Johns.  378.     And  see  Clark  v.  Carter,  4  Moore,  207. 

^  Co.  Lit.  282  a;  Cbeetham  v.  Ward,  1  B.  &  P.  680.  So,  by  one  of  aewBol  put- 
ners,  or  joint  proprietors,  or  owners.  Whitamore  v.  Waterhouse,  4  C.  &  P.  883 ; 
Hockless  v.  Mitchell,  4  £sp.  86  ;  Bnlkley  v.  Dayton,  14  Johns.  887  ;  Haley  v.  Godfrey. 
4  Shepl.  805.  Bat  where  the  interest  of  the  parties  to  the  record  is  several,  a  relcaae 
by  one  of  them  only  is  not  sufficient.     Betts  v.  Jones,  9  C.  &  P.  199. 

*  Duke  V.  Pownall,  1  M.  &  Malk.  480 ;  Ransom  v.  Keycs,  9  Cowen,  128.     So^  in 
«    other  cases  of  liability  to  contribution.     Bayley  v.  Osbom,  2  Wend.  627  ;  Robertson  v. 

Smith,  18  Johns.  459 ;  Gibbs  v.  Bryant,  1  Pick.  118  ;  Ames  v.  Withington,  8  N.  H. 
115  ;  Carleton  v.  Whitcher,  5  N.  H.  196.  One  of  several  oopartners,  not  being  sued 
with  them,  maybe  rendered  a  competent  witness  for  them  by  their  release.  Lrfferts 
9.  De  Mott,  21  Wend.  186  (sed  vidt  Cline  v.  Little,  6  Blackf.  486)  ;  bat  fuarty  if  he 
ought  not  also  to  release  to  them  his  interest  in  the  assets  of  the  firm,  so  fitr  as  they 
may  be  affected  by  the  demand  in  controversy.    lb. 

«  Waite  «.  MerriU,  4  Greenl.  102  ;  Richanlson  «.  Freeman,  6  Greenl.  57  ;  1  Holt's 
Gas.  480,  n. ;  Anderson  v.  Brock,  8  Greenl.  248.  The  heir  is  rendered  a  corapeteat 
witness  for  the  administrator,  by  releasing  to  the  latter  all  his  interest  in  the  aetioB : 
provided  it  does  not  appear,  that  there  is  any  real  estate  to  be  aifected  by  the  renli 
Boynton  v.  Turner,  18  Mass.  801. 

^  Jackson  v,  Galloway,  8  C.  &  P.  480. 

«  Rogers  v.  Berry,  10  Johns.  182  ;  Walker  v.  Fernn,  4  Yt.  523. 

^  Fraser  v.  Marsh,  2  Stark.  41  ;  Walker  x.  Ferrin,  vb,  sup, 

*  Murray  v.  House,  11  Johns.  464  ;  Walker  «.  Ferrin,  «5.  Mp. 
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self  9  by  a  release.^    And  it  seems  sufficient,  if  only  the  costs  are 
released.' 

§  428.  btwMts  not  ramoTod  by  a  rtto— .  Though  there  are  no 
interests  of  a  disqualifjring  nature  but  what  niay,  in  some  mi(n- 
ner,  be  annihilated,'  yet  there  are  some  which  cannot  be  reached 
by  a  releaee.  Such  is  the  case  of  one  having  a  common  right,  as 
an  inhabitant  of  a  town ;  for  a  release  by  him,  to  the  other  inhab- 
itants, will  not  render  him  a  competent  witness  for  one  of  them, 
to  maintain  the  common  right.^  So  where,  in  trover,  the  plain- 
tiff claimed  the  chattel  by  purchase  from  B.,  and  the  defendant 
claimed  it  under  a  purchase  from  W.,  who  had  previously  bought 
it  from  B.,  it  was  held  that  a  release  to  B.  from  the  defendant 
would  not  render  him  a  competent  witness  for  the  latter ;  for  the 
defendant's  remedy  was  not  against  B.,  but  against  W.  alone.^ 
And  in  the  case  of  a  covenant  real,  running  witli  the  land,  a 
release  by  the  covenantee,  after  he  has  parted  with  the  estate,  is 
of  no  avail ;  no  person  but  the  present  owner  being  competent 
to  release  it.^  Where  the  action  is  against  the  surety  of  one  who 
has  since  become  bankrupt,  the  bankrupt  is  not  rendered  a  com- 
petent witness  for  the  surety,  by  a  release  from  him  alone; 
because  a  judgment  against  the  surety  would  still  give  him  a 
right  to  prove  under  the  commission.  The  surety  ought  also  to 
release  the  assignees  from  all  claim  on  the  bankrupt's  estate,  it 
being  vested  in  them ;  and  the  bankrupt  should  release  his  claim 
to  the  surplusJ  So,  a  residuary  legatee  is  not  rendered  a  compe- 
tent witness  for  the  executor,  who  sues  to  recover  a  debt  due  to 
the  testator,  merely  by  releasing  to  the  executor  his  claim  to  that 
debt ;  for,  if  the  action  fails,  the  estate  will  still  be  liable  for  the 
costs  to  the  plaintiff's  attorney,  or  to  the  executor.    The  witness 


^  Reed  i;.  Boardman,  20  Pick.  441 ;  Hannon  9.  Arthur,  1  Bail.  88 ;  Willard  «. 
Wickham,  7  Watts,  292. 

*  Perryman  v.  SUggdl,  5  C.  &  P.  197.  See  also  Van  Shaack  v.  Stafford,  12  Pick. 
565. 

*  In  a  writ  of  entry  by  a  mortpigee,  the  tenant  claimed  nnder  a  deed  from  the  mort- 
ngor,  snbeequent  in  date,  bat  nnor  in  r^giatiation,  imd  denied  notice  of  the  mortga^ 
To  prove  that  he  porchaaed  witn  notice,  tke  mortmor  was  admitted  a  competent  wit- 
ness for  the  mor^Bgee,  the  latter  having  released  nim  from  so  much  of  the  debt  as 
should  not  be  satisflMl  by  the  land  mortjMed,  and  covenanted  to  resort  to  the  land  as 
the  sole  fund  for  pmnent  of  the  debt     Howard  v.  Chadbonme,  5  Qreenl.  16. 

*  Jacobson  v,  Ix>antain,  2  Johns.  170  j  Abby  i;.  Goodrich,  8  Day,  488 ;  tupra, 
1405. 

*  Badboni  9.  Morri^  4  Bing.  649. 

*  Leighton  v.  Perkins,  2  N.  H.  427  ;  POe  v.  Benham,  8  Hayw.  176. 

*  Perryman  i;.  Stsggall,  8  Bing.  869. 
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must  also  release  the  residue  of  the  estate ;  or,  the  estate  must  be 
released  from  all  claim  for  the  costs.^ 

§  429.  Delivery  of  relMUM  not  neoeMsry.  It  is  not  neee9%ary  that 
tHe  release  be  actually  delivered  by  the  releasor  into  the  hands  of 
the  releasee.  It  may  be  deposited  in  court,  for  the  use  of  the 
absent  party.^  Or,  it  may  be  delivered  to  the  wife,  for  the  use 
of  the  husband.^  But  in  such  cases  it  has  been  held  necessary 
that  the  delivery  of  the  release  to  a  third  person  should  be  known 
to  the  witness  at  the  time  of  giving  his  testimony.^  The  objec- 
tion of  interest,  as  before  remarked,  proceeds  on  the  presumption 
that  it  may  bias  the  mind  of  the  witness ;  but  this  presumption 
is  taken  away  by  proof  of  his  having  done  all  in  his  power  to  get 
rid  of  the  interest.^  It  has  even  been  held,  that  where  the  defend- 
ant has  suffered  an  interested  witness  to  be  examined,  on  the 
undertaking  of  the  plaintiff's  attorney  to  execute  a  release  to  him 
after  the  trial,  which,  after  a  verdict  for  the  plaintiff,  he  refused 
to  execute,  this  was  no  sufficient  cause  for  a  new  trial ;  for  tiie 
witness  had  a  remedy  on  the  undertaking.^  But  the  witness,  in 
such  cases,  will  not  be  permitted  to  proceed  with  his  testimony, 
even  while  the  attorney  is  preparing  or  amending  the  release, 
without  the  consent  of  the  adverse  party .^ 

§  480.  other  modes  of  restoring  oompetenoy.  There  are  other 
modesj  besides  a  release,  in  which  the  competency  of  an  interested 
witness  may  be  restored.  Some  of  those  modes,  to  be  adopted 
by  the  witness  himself,  have  already  been  adverted  to;®  namely, 
where  he  has  assigned  his  own  interest,  or  done  all  in  his  power 
to  assign  it ;  or,  where  he  refuses  to  accept  a  release  tendered  to 
him  by  another.  So,  where,  being  a  legatee  or  distribatee,  he 
has  been  fully  paid.^  An  indorser  is  made  a  competent  witness 
for  the  ihdorsee,  by  striking  off  his  name  from  the  back  of  the 
note  or  bill ;  but  if  the  bill  is  drawn  in  sets,  it  must  appear  that 


1  Baker  v,  Tvrwhitt,  4-Campb.  27. 

^  Perry  v,  Fleming,  2  N.  C.  Jaw  Bepos.  458 ;  Lilv  v.  Kitzmiller,  1  Teatses.  30 ; 
Matthews  v,  Marchan^  8  Dev.  &  Bat.  40 ;  Brown  v.  Brown,  5  Ala.  608.  Or,  it  may 
be  deliyered  to  the  attorney.    Stevenson  v,  Mudgett,  10  N.  H.  SS8. 

*  Van  Dettsen  v,  Frink,  16  Pick.  449  ;  Peaceable  v.  Keep,  1  Yeates,  676. 

4  Seymour  v.  Strong,  4  Hill,  256.  Whether  the  belief  of  the  witness  as  to  his 
interest,  or  the  impression  nnder  which  he  testifies,  can  go  further  than  to  affect  (he 
credibility  of  his  testimony,  quasre  ;  and  see  fifpro,  §|  887,  888,  419. 

^  Goodtitle  v.  Welford,  1  Don£.  189,  141,  per  Ashhurst,  J. 

*  Hemming  v.  English,  1  Cr.  M.  &  R.  668  ;  fi.  o.  6  Tyrwh.  186. 
7  Doty  V,  Wilson,  14  Johns.  878.  *  Supra,  {  419. 

*  Clarke  v.  Gannon,  By.  4b  M.  81 ;  Qebhart  v.  Shindle,  16  a  &  B.  286. 
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his  name  is  erased  from  each  one  of  the  set,  even  though  one  of 
them  is  missing  and  is  supposed  to  be  lost ;  for  it  may  be  in  the 
hands  of  a  bona  fide  holder.^  A  guarantor,  also,  is  rendered  a 
competent  witness  for  the  creditor,  by  delivering  up  the  letter  of 
guaranty,  with  permission  to  destroy  it.^  And  this  may  be  done 
by  the  attorney  of  the  party,  his  relation  as  such  and  the  posses- 
sion of  the  paper  being  sufficient  to  justify  a  presumption  of 
authority  for  that  purpose.^  The  bail  or  surety  of  another  may 
be  rendered  a  competent  witness  for  him,  as  we  have  already 
seen,  by  substituting  another  person  in  his  stead ;  which,  where 
the  stipulation  is  entered  into  in  any  judicial  proceeding,  as  in 
the  case  of  bail,  and  the  like,  the  court  will  order  upon  motion. 
The  same  may  be  done  by  depositing  in  court  a  sufficient  sum  of 
money ;  or,  in  the  case  of  bail,  by  a  surrender  of  the  body  of  the 
principal.^  So,  where  the  liability,  which  would  have  rendered 
the  witness  incompetent,  is  discharged  by  the  operation  of  law ; 
as,  for  example,  by  the  bankrupt  or  the  insolvent  laws,  or  by  the 
statute  of  limitations.^  Where,  in  trespass,  several  justifications 
are  set  up  in  bar,  one  of  which  is  a  prescriptive  or  customary 
right  in  all  the  inhabitants  of  a  certain  place,  one  of  those  inhabi- 
tants may  be  rendered  a  competent  witness  for  the  defendant,  by 
his  waiving  that  branch  of  the  defence.®  In  trover  by  a  bailee,  he 
may  render  the  bailor  a  competent  witness  for  him,  by  agreeing 
to  allow  him,  at  all  events,  a  certain  sum  for  the  goods  lost.^ 
The  assignee  of  a  chose  in  action,  who,  having  commenced  a  suit 
upon  it  in  the  name  of  the  assignor,  has  afterwards  sold  and 
transferred  his  own  interest  to  a  stranger,  is  thereby  rendered  a 
competent  witness  for  the  plaintiff.®  But  the  interest  which  an 
informer  has  in  a  statute  penalty  is  held  not  assignable  for  that 
purpose.®     So,  the  interest  of  a  legatee  being  assigned,  he  is 

^  SteiDmetz  v.  durey,  1  DalL  284. 

s  Merchants*  Bank  v.  Spicer»  6  Wend.  448. 

*  Ibid. ;  Watson  v.  McLaren,  19  Wend.  657. 

«  Supra,  i  892,  n.  (1) ;  Bailey  v.  Hole,  8  C.  &  P.  660  ;  B.  o.  1  Mood.  4b  M.  289 ; 
Led»ett  V.  Boyd,  8  Wend.  876 ;  Tompkins  «.  Curtis,  8  Cowen,  261 ;  Grey  v.  Young, 
1  Haqwr,  88  ;  Allen  i;.  Hawks,  18  Pick.  79 ;  Beckley  v.  Freeman,  16  Pick.  468  ; 
Pearcey  v.  Fleming,  6  C.  ft  P.  608  ;  Lees  v.  Smith,  1  M.  &  Rob.  829  ;  Gomstock  v. 
Paie,  8  Bob.  (La.)  440  ;  Fraser  v.  Harding,  8  Kerr,  94. 

^  Murray  v.  Jndah,  6  Cowen,  484  ;  Ludlow  v.  Union  Ins.  Co.,  2  S.  &  R.  119  ; 
United  States  i;.  Smith,  4  Day,  121 ;  Quimby  «.  Wroth,  8  H.  &  J.  249 ;  Murray  i;. 
Marsh,  2  Hayw.  290. 

«  Prewit  9.  Tilly,  1  C.  4b  P.  140.  ▼  Maine  Stage  Co.  v.  Longley,  2  Shepl  444. 

*  Sonlden  v*  Van  Rensselaer,  9  Wend.  298. 

9  Commonwealth  v.  Hargesheimer,  1  Ashm.  418. 
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thereby  rendered  competent  to  prove  the  will ;  though  the  pay- 
ment is  only  secured  to  him  by  bond  which  is  not  yet  due.^  So, 
a  stockholder  in  any  money-corporation  may  be  rendered  a  com- 
petent witness  for  the  corporation,  by  a  transfer  of  his  stock, 
either  to  the  company  or  to  a  stranger ;  eyen  thou^  he  intends 
to  repossess  it,  and  has  assigned  it  merely  to  qualify  himself  to 
testify;  provided  there  is  no  agreement  between  him  and  the 
assignee  or  purchaser  for  a  reconveyance.^  Where  a  witness 
was  liable  to  the  plaintifiTs  attorney  for  the  costs,  and  the  attor- 
ney had  prepared  a  release,  in  order  to  restore  his  competency  in 
case  it  should  be  questioned,  but,  no  objection  being  made  to  the 
witness,  he  was  examined  for  the  plaintiff  without  a  release,  this 
was  considered  as  a  gross  imposition  upon  the  court ;  and  in  a 
subsequent  action  by  the  attorney  against  the  witness,  for  his 
costs,  he  was  nonsuited.'.  These  examples  are  deemed  sufficient 
for  the  purpose  of  illustrating  this  method  of  restoring  the  com- 
petency of  a  witness  disqualified  by  interest. 

^  Mcllroy  V.  Mcllroy,  1  Rawle,  488. 

'  Gilbert  v.  Manchester  Iron  Co.,  11  Wend.  627  ;  ITtica  Ins.  Co.  v.  Cuiwell,  8 
Wend.  296  ;  Stall  v.  Catskill  Bank,  18  Wend.  466 ;  Bank  of  Utica  v.  SmalleT,  2 
Cowen,  770  ;  Bell  v.  Hull,  &c.  Railway  Co.,  6  M.  &  W.  701  ;  Illinois  Ins.  Co.  «.  Ktr- 
seilles  Co.,  1  Gilm.  286  ;  Union  Bank  v.  Owen,  4  Humph.  838. 

'  WilUams  v.  Goodwin,  11  Moore,  842. 
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CHAPTER  III. 


OP  THE  EXAMINATION  OP  WITNESSES. 


§  481.  Bacamination  of  witnesses.  Having  thas  treated  of  the 
means  of  procuring  the  attendance  of  witnesses^  and  of  their 
competency,  we  come  now  to  consider  the  manner  in  which  they 
are  to  be  examined.  And,  here,  in  the  first  place,  it  is  to  be  ob- 
served, that  the  subject  lies  chiefly  in  the  discretion  of  the  judge, 
before  whom  the  cause  is  tried,  it  being  from  its  very  nature 
susceptible  of  but  few  positive  and  stringent  niles.  The  great 
object  is  to  elicit  the  truth  from  the  witness ;  but  the  character, 
intelligence,  moral  courage,  bias,  memory,  and  other  circum- 
stances of  witnesses  are  so  various,  as  to  require  almost  equal 
variety  in  the  manner  of  interrogation,  and  the  degree  of  its  in- 
tensity, to  attain  that  end.  This  manner  and  degree,  therefore, 
as  well  as  the  other  circumstances  of  the  trial,  must  necessarily 
be  left  somewhat  at  large,  subject  to  the  few  general  rules  which 
we  shall  proceed  to  state;  remarking  only,  that  wherever  any 
matter  is  left  to  the  discretion  of  one  judge,  his  decision  is  not 
subject  to  be  reversed  or  revised  by  another. 

§  432.  Whether  separately,  a  matter  of  discretion  with  the  court. 
If  the  judge  deems  it  essential  to  the  discovery  of  truth,  that  the 
witnesses  should  be  examined  out  of  the  hearing  of  each  other^  he 
will  so  order  it.  This  order,  upon  the  motion  or  suggestion  of 
either  party,  is  rarely  withheld ;  but,  by  the  weight  of  authority, 
the  party  does  not  seem  entitled  to  it  as  a  matter  of  right.^  (a) 

1  In  Rex  V.  Cook,  18  Howell,  St  Tr.  848,  it  was  declared  by  Lord  C.  J.  Treby  to 
be  gnntable  of  iayor  only,  at  the  discretion  of  the  court,  and  this  opinion  was  followed 


(a)  Penniman  v.  Hill,  24  W.  R.  245 ; 
Kelson  v.  State,  2  Swan  (Tenn.),  287  ; 
Benaway  «.  Conyne,  8  Ghana.  214. 
Of.  Heath  v.  State,  7  Tex.  App.  464.  The 
Coart  wiU  not  direct  a  witness,  who  is 
also  a  party,  to  withdraw  whfle  affidavits 
are  being  read,  when  he  may  have  seen 
the  affidavits  previously,  because  the  pre- 
caution would  be  useless.     Penniman  «. 


Hill,  supra.  Generally  speakin^^,  a  party, 
who  is  also  a  witness,  may  remain  in  court 
and  need  not  withdraw  with  the  others 
(Selfe  17.  Isaacson,  1  F.  &  F.  194 ;  Char- 
nock  V,  Dewinn,  8  C.  &  K.  878)  ;  yet  in 
Penniman  v.  Hill,  supra,  it  was  said  that 
the  Court  might,  in  its  discretion,  order 
even  the  party  to  withdraw.  Cf.  Ryan  9. 
Couch*  66  Ala.  244. 
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The  course  in  snch  cases  is  either  to  require  tiie  names  of  the  wit- 
nesses to  be  stated  by  the  counsel  of  the  respective  parties,  by 
whom  they  were  summoned,  and  to  direct  the  sheriff  to  keep 
them  in  a  separate  room  imtil  they  are  called  for ;  or,  more  uBually, 
to  cause  them  to  withdraw,  by  an  order  from  the  bench,  accompa- 
nied with  notice,  that  if  they  remain  they  will  not  be  examined. 
In  the  latter  case,  if  a  witness  remains  in  court  in  yiolation  of  the 
or^er  even  by  mistake,  it  is  in  the  discretion  of  the  judge  whether 
or  not  he  shall  be  examined.^  (a)  The  course  formerly  was  to 
exclude  him ;  and  this  is  still  the  inflexible  rule  in  the  exchequer 
in  revenue  cases,  in  order  to  prevent  any  imputation  of  unfairness 
in  proceedings  between  the  crown  and  the  subject.  But  with  this 
exception,  the  rule  in  criminal  and  civil  cases  is  the  same.'  (6) 
But  an  attorney  in  the  cause,  whose  personal  attendance  in  court 
is  necessary,  is  usually  excepted  from  the  order  to  withdraw.^ 
The  right  of  excluding  witnesses  for  disobedience  to  such  an  order. 


by  Lord  C.  J.  Holt,  in  Rex  v.  Vaughan,  Id.  494,  and  bv  Sir  Michael  Foster,  in  Rex  «. 
Goodere,  17  Howell,  St  Tr.  1015.  See  also  1  Stark.  Eyid.  168  ;  Beamon  v.  £Uiee,  4 
C.  &  P.  585,  per  Taunton,  J.  ;  State  v.  Sparrow,  3  Marphy,  487.  The  mle  is  stated 
by  Fortescue,  in  these  words :  "  £t  ai  necessitas  exegerit,  (uvidkntur  testes  hignsmodi, 
donee  ipsi  deposuerint  quicquid  velint,  ita  onod  dictum  unius  non  docebit  aut  oonci- 
tabit  eorum  alium  ad  coDsimiliter  testificandum. "  Fortesc.  De  Land.  Leg.  AngL  c.  86. 
This,  howeyer,  does  not  necessaiily  exclude  the  right  of  the  court  to  determine  whether 
there  is  any  need  of  a  separate  examination.  Mr.  Phillips  states  it  only  as  the  nnifonn 
course  of  practice,  that  "  the  court,  on  the  application  of  counsel,  will  order  the  wit- 
nesses ou  both  sides  to  withdraw."  2  Phil.  £vid.  895.  And  see,  accordingly,  Williuna 
v.  Hulie,  1  Sid.  181  ;  Swift  on  Evid.  512.  In  Taylor  v,  Lawson,  8  C.  &  P.  548,  Best. 
C.  J.,  regretted  that  the  rule  of  parliamentary  practice,  which  excludes  all  witnesses  but 
the  one  under  examination,  was  not  uniyersally  adopted.  But  in  Soathey  v,  Nash,  7 
C.  k  P.  682,  Alderson,  B.,  expressly  recognized  it  as  "the  right  of  either  party,  at 
any  moment,  to  require  that  the  unexamined  witnesses  shall  leave  the  court."  It  is  a 
fleneral  rule  in  the  Scotch  law,  that  witnesses  should  be  examined  separately ;  and  it  is 
founded  on  the  importance  of  having  the  story  of  each  witness  fresh  from  his  own  recol- 
lection, unmingled  with  the  impression  received  from  hearing  the  testimony  of  others 
in  the  same  case.  To  this  rule,  an  exception  is  allowed  in  the  case  of  medical  wit- 
nesses ;  but  even  those,  on  matters  of  medical  opinion,  are  examined  apart  from  each 
other.    See  Alison's  Practice,  pp.  542*545 ;  Tait  on  Evid.  420. 

^  It  has,  however,  been  held,  that,  if  the  witness  remains  in  court,  in  disobedience 
of  its  order,  his  testimony  cannot,  on  that  ground  alone,  be  excluded ;  but  that  it  is 
matter  for  observation  on  his  evidence.  Chandler  v.  Home,  2  M.  &  Rob.  423.  As  to 
the  rule  in  the  text,  see  State  v,  Brookshire,  2  Ala.  808,  ace. 

3  Attorney-General  v.  Bulpit,  9  Price,  4  ;  Parker  v.  McWilliam,  6  Bing.  688  ;  s.  c. 
4  Moore  &  Payne,  480  ;  Thomas  v,  David,  7  C.  &  P.  850  ;  Rex  v.  Colley,  1  M.  &  Malk. 
329  ;  Beamon  v,  Ellice,  4  C.  &  P.  585,  and  n.  b. 

*  Everett  v.  Lowdham,  5  G.  &  P.  91 ;  Pomeroy  v.  Baddeley,  Ry.  &  M.  480. 


(a)  Hey  v.  Com.,  82  Gratt  (Va. )  946  ;  Hubbard,  7  Greg.  42.    Cf.  Smitii «.  State, 

Cobbett  V.  Hudson,  1  £.  &  B.  14.     It  has  4  Lea  (Tenn.),  428. 
even  been  said  to  be  error  to  exclude  a         (6)  McLean  v.  State,  16  Ala.  672. 
witness  for  such  a  cause.     Hubbard  v. 
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though  well  established,  is  rarely  exercised  in  America ;  ^  (a)  but 
the  witness  is  punishable  for  the  contempt. 

§  488.  Direct  eaEamination.  When  a  witness  has  been  duly 
sworn,  and  his  competency  is  settled,  if  objected  to,^  he  is  first 
examined  by  the  party  producing  him ;  which  is  called  his  direct 
examination.  He  is  afterwards  examined  to  the  same  matters  by 
the  adverse  party ;  which  is  called  his  croB&^eaximination.  These 
examinations  are  conducted  orally  in  open  court,  under  the  regu- 
lation and  order  of  the  judge,  and  in  his  presence  and  that  of  the 
jury,  and  of  the  parties  and  their  counsel* 

§  484.  Leading  qaeetione  not  permiseible.  In  the  direct  examina- 
tion of  a  witness,  it  is  not  allowed  to  put  to  him  what  are  termed 
leading  queitians ;  that  is,  questions  which  suggest  to  the  wit- 
ness tiie  answer  desired.'  The  rule  is  to  be  understood  in  a 
reasonable  sense ;  for  if  it  were  not  allowed  to  approach  the 
points  at  issue  by  such  questions,  the  examinations  would  be 
most  inconveniently  protracted.  To  abridge  the  proceedings, 
and  bring  the  witness  as  soon  as  possible  to  the  material  points 
on  which  he  is  to  speak,  the  counsel  may  lead  him  on  to  that  length, 
and  may  recapitulate  to  him  the  acknowledged  facts  of  the  case 
which  have  been  already  established.  The  rule,  therefore,  is  not 
applied  to  that  part  of  the  examination,  which  is  merely  introduc- 
tory of  that  which  is  material,  (i)  Questions  are  also  objectipnar 
ble,  as  leading,  which,  embodying  a  material  fact,  admit  of  an 
answer  by  a  simple  negative  or  affirmative,  (c)  A^  argumenta- 
tive or  pregnant  course  of  interrogation  is  as  faulty  as  the  like 
course  in  pleading.    The  interrogatory  must  not  assume  facts  to 

1  See  Anon.,  1  Hill,  S.  0.  254,  25d ;  State  v.  Sparrow,  S  Murph.  487 ;  State  v. 
Brookshire,  2  Ala.  808  ;  Dyer  v.  Morris,  4  Mo.  214  ;  Keith  v.  Wilson,  6  Mo.  435. 

3  The  coarse  in  the  Scotch  coorta,  after  a  witness  is  sworn,  is,  first,  to  examine  him 
in  initialibus,  —  namely,  whether  he  has  been  instructed  what  to  say,  or  has  received 
or  has  been  promised  any  ^^ood  deed  for  what  he  is  to  say,  or  bears  any  ill-will  to  the 
adverse  party,  or  has  any  interest  in  the  cause  or  concern  in  conducting  it ;  together 
with  his  age,  and  whether  he  is  married  or  not,  and  the  degree  of  his  relationship  to 
the  party  adducing  him.    Tait  on  Evid.  424^ 

*  Snyder  v.  Snyder,  6  Binn.  483  ;  Harrison  v.  Rowan,  8  Washingt  580 ;  Parkin  v. 
Moon,  7  G.  &  P.  .408 ;  Alison's  Practice,  545  ;  Tait  on  Evid.  427. 

(a)  Pleasant  v.  State,  15  Ark.  624 ;  answer  is  the  desired  one.  Spear  v,  Rich- 
Sartorious  v.  State,  24  Misa.  602 ;  Porter  aidson,  87  N.  H.  26.  A  question  so  framed 
V,  State,  2  Ind.  485 ;  Rooks  v.  State,  65  in  the  alternative  as  to  suggest  the  desired 
Oa.  880 ;  Betts  v.  State,  M  Ga.  508.  answer  is  leading.     State  v.  Johnson,  29 

(b)  Shultz  V.  SUte,  5  Tex.  App.  890  ;  La.  An.  717.  See  also  Wilson  v.  McCul- 
Lowe  9.  Lowe,  40  Iowa,  220.  lough,  28  Pa.  St  440 ;  Kemmerer  v.  Edel- 

(«)  But  not  unless  they  suggest  which    man,  Id.  148. 
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haye  been  proved,  which  have  not  been  proved ;  nor,  that  particu- 
lar answers  have  been  given,  which  have  not  been  given.^  (a) 
The  witness,  except  in  certain  cases  hereafter  to  be  mentioned,  is 
to  be  examined  only  to  matters  of  fact  within  his  own  knowledge, 
whether  they  consist  of  words  or  actions ;  and  to  these  matters  he 
should  in  general  be  plainly,  directly,  and  distinctly  interrogated. 
Inferences  or  conclusions,  which  may  be  drawn  from  facts,  are 
ordinarily  to  be  drawn  by  the  jury  alone ;  except  where  the  con- 
clusion is  an  inference  of  skill  and  judgment ;  in  which  case  it 
may  be  drawn  by  an  expert,  and  testified  by  him  to  the  jury.^ 

§  435.  Bacoaiytloiis.  In  iome  ease9j  however,  leading  question» 
are  permitted^  even  in  a  direet  examination, — namely,  where  the 
witness  appears  to  be  hostile  to  the  party  producing  him,  or  in  the 
interest  of  the  other  party,  or  unwilling  to  give  evidence;* (6)  or 
where  an  omission  in  his  testimony  is  evidently  caused  by  want 
of  recollection,  which  a  suggestion  may  assist,  (c)  Thus,  where 
the  witness  stated,  that  he  could  not  recollect  the  names  of  the 
component  members  of  a  firm,  so  as  to  repeat  them  without  sug- 
gestion, but  thought  he  might  possibly  recollect  them  if  suggested 
to  him,  this  was  permitted  to  be  done.^  So,  where  the  transaction 
involves  numerous  items  or  dates.  So,  where,  from  the  nature 
of  the  case,  the  mind  of  the  witness  cannot  be  directed  to  the 
subject  of  inquiry,  without  a  particular  specification  of  it;  as, 
where  he  is  called  to  contradict  another,  as  to  the  contents  of 
a  letter,  which  is  lost,  and  cannot,  without  suggestion,  recollect 
all  its  contents,  the  particular  passage  may  be  suggested  to  him.^ 

1  Hill  V.  Coombe,  1  Stark.  Evid.  168,  n.  qq;  Haudley  v.  Ward,  Id. ;  Torney  t. 
State,  8  Sin.  &  Mar^  104. 

3  1  Stark.  Kvid.  162  ;  Goodtitle  d.  Revett  v.  Braham,  4  T.  R.  497. 

*  Clarke  v.  Safferv,  Ry.  k  H.  126,  per  Best,  C.  J.  ;  Reg.  v.  Chapman,  8  C.  &  P. 
558  ;  Bi*^.  V.  Ball.  Id.  745  ;  Reg.  v.  Murphy,  Id.  297  ;  Bank  of  North.  Liberties  v. 
Davis,  6  Watts  &  Seig.  285  ;  Towns  v,  Alford,  2  Ala.  878.  Leading  questioDS  are  not 
allowed  in  Scotland,  even  in  cross-examining.  Tait  on  Evid.  427  ;  Axison'a  Ftactice, 
545. 

*  Acerro  et  al.  v.  Petroni,  1  Stark.  100,  per  Ld.  Ellenborouffh. 

*  Coorteen  v,  Touse,  1  Campb.  48  ;  Edmonds  v.  Walter,  8  Stark.  7. 


(a)  Carpenter  v,  Ambroson,  20  HI.  170. 

{b)  State  «.  Benner,  64  Me.  267 ;  Brad- 
shaw  V.  Combs,  102  IlL  428 ;  Doran  v. 
Mullen,  78  111.  842  ;  Martin  v,  Travellera' 
Ins.  Co.,  1  F.  &  F.  505.  The  rules  regu- 
lating the  examination  of  witnesses  are 
applicable  only  to  the  examination  of  the 
witness  by  the  counsel  of  the  party  who 


calls  him  and  in  whose  faror  his  testiniony 
is  probably  intended ;  the  presiding  jod^ 
may  of  course  interrogate  the  witnesses  m 
any  form  and  to  any  extent  he  may  deem 
important  to  the  ends  of  jnstioe.  Oom.  w. 
GalaTan,  9  Allen  (Mass.),  27]. 

(«)  Cf.  O'Hagan  v.  Dillon,  76  lY.  T. 
170. 
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So,  where  a  witness  is  called  to  contradict  another,  who  had 
stated,  that  such  and  such  expressions  were  used,  or  the  like, 
counsel  are  sometimes  permitted  to  ask,  whether  those  particular 
expressions  were  used,  or  those  things  said,  instead  of  asking  the 
witness  to  state  what  was  said.^  (a)  Where  the  witness  stands  in 
a  situation,  which  of  necessity  makes  him  adverse  to  the  party  call- 
ing him,  as,  for  example,  on  the  trial  of  an  issue  out  of  chancery, 
with  power  to  the  plaintiff  to  examine  the  defendant  himself  as  a 
witness,  he  may  be  cross-examined,  as  a  matter  of  right.^  Indeed, 
when  and  under  what  circumstances  a  leading  question  may  be 
put,  is  a  matter  resting  in  the  sound  discretion  of  the  court,  and 
not  a  matter  which  can  be  assigned  for  error.^  (5) 

§  486.  WitnaM  may  Mwist  bis  memory.  Though  a  witness  can 
testify  only  to  such  facts  as  are  within  his  own  knowledge  and 
recollection,  yet  he  is  permitted  to  refresh  and  aisiH  his  memory^ 
hy  the  use  of  a  written  in9trumenty  memorandum,  or  entry  in  a 
book,  and  may  be  compelled  to  do  so,  if  the  writing  is  present  in 


1  1  Stark.  Evid.  152.  Mr.  Phillips  is  of  opinion  that  the  re^lar  mode  should 
first  be  exhausted  in  such  cases*  before  leading  questions  are  resorted  to.  Phil,  k  Am. 
on  Evid.  pp.  890,  891 ;  2  PhlL  Evid.  404,  405. 

>  ClarKe  v.  Saffery,  By.  k  M.  126.  The  policy  of  these  rules,  as  well  as  of  almost 
all  other  rules  of  the  common  law  on  the  subject  of  evidence,  is  controverted  in  the 
Rationale  of  Judicial  Evidence,  by  Jeremy  Bentham,  — "a  learned  writer  who  has 
devoted  too  much  of  his  time  to  the  theory  of  jurisprudence,  to  know  much  of  the 

Jractical  consequences  of  the  doctrines  he  has  published  to  the  world."  Per  Best,  C. 
.,  in  Hovill  v,  Stephenson,  5  Bing.  498. 
*  Moody  9.  RoweU,  17  Pick.  498.  In  this  case  the  law  on  this  point  was  thus  stated 
by  the  learned  Chief  Jostioe  :  '*  The  court  have  no  doubt  that  it  is  within  the  discretion 
of  a  judge  at  the  trial,  under  particular  circumstances,  to  permit  a  leading  question  to 
be  put  to  one's  own  witness ;  as  when  he  is  manifestly  reluctant  and  hostile  to  the 
interest  of  the  ^rty  calling  him,  or  where  he  has  exhausted  his  memory»  without 
stating^  the  particular  required,  where  it  is  a  proper  name,  or  other  fact  which  cannot 
be  significanuy  pointed  to  by  a  general  interrogatory,  or  where  the  witness  is  a  child  of, 
tender  years,  whose  attention  can  be  called  totne  matter  I'eauired,  onlv  by  a  pointed  or 
leading  question.  So  a  judge  may,  in  his  discretiou,  prohibit  certain  leading  questions 
from  being  put  to  an  adversaiy's  witness,  where  the  witness  shows  a  strong  interest  or 
bias  in  favor  of  the  cross-examming  party,  and  needs  only  an  intimation,  to  say  whatever 
is  most  favorable  to  that  party.  The  witness  ma]^  have  purposely  concealed  such  bias 
in  favor  of  one  party,  to  induce  the  other  to  call  mm  and  make  him  his  witness  ;  or  the 
party  calling  him  may  be  compelled  to  do  so,  to  prove  some  single  fact  necessary  to  his 
case.  This  discretionary  power  to  varjr  the  ffenend  rule  is  to  be  exercised  only  so  far  as 
the  purposes  of  justice  plainly  require  it,  ana  is  to  be  regulated  by  the  circumstances  of 
each  case."    And  see  Donnell  v,  Jones,  18  Ala.  490. 


(a)  Farmers'  Mat  Fire  Ins.   Co.   v.  48  N.  H.  491.    Tet  if  this  discretion  is 

Bair,  87  Pa.  St.  124.  shown  to  have  been  plainly  misused  and  a 

(6)  Ohlsen  d.  Terreto^  L.  B.  10  Ch.  127,  substantial  injury  done  to  a  i«rty,  an  ex- 

44  L.  J.  Ch.  155 ;  Lawder  v.  Lawder,  5  oeption  might  be  taken.     Gunter  v,  Wat* 

Ir.  0.  L.  R.  27 ;  Walker  v.  Donspaugh,  20  son,  4  Jones  (N.  C),  L.  456. 
N.  Y.  170 ;  Wells  v.  Jackson,  ^.  Co., 
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court.^  (a)  It  does  not  seem  to  be  necessary  that  the  writing 
should  have  been  made  by  the  witness  himself ,  nor  that  it  should 
be  dJi  original  writing,  provided,  after  inspecting  it,  he  can  speak 
to  the  facts  from  his  own  recollection. '  (i)  So,  also,  where  the 
witness  recollects  that  he  saw  the  paper  while  tiie  facts  were  fresh 
in  his  memory,  and  remembers  that  he  then  knew  that  the  par- 
ticulars therein  mentioned  were  correctly  stated.^  (c)  And  it  is 
not  necessary  that  the  writing  thus  used  to  refresh  the  memory 
should  itself  be  admissible  in  evidence;  for  if  inadmissible  in 
itself,  as  for  want  of  a  stamp,  it  may  still  be  referred  to  by  the 
witness.^  (d)  But  where  the  witness  neither  recollects  the  fact, 
nor  remembers  to  have  recognized  the  written  statement  as  true, 
and  the  writing  was  not  made  by  him,  his  testimony,  so  far  as  it  is 

1  Reed  «.  Boardman,  20  Pick.  441. 

'  Doe  V.  Perkins,  8  T.  R.  749,  expounded  in  Bex  v.  St.  Martin's,  Leicester,  2  Ad. 
k  £L  216  ;  Burton  v.  Plummer,  Id.  841  ;  Bnrrough  r.  Martin,  2  Campb.  112 ;  Duchess 
of  Kingston's  Case,  20  Howell's  St.  Tr.  619  ;  Heury  v.  Lee,  2  Chitty,  124  ;  Rambert  v. 
Cohen,  4  £sp.  218.  In  Meagoe  v.  Simmons,  3  C.  &  P.  75,  Loixl  iTenterden  obsenred. 
that  the  usual  course  was  not  to  permit  the  witness  to  refresh  his  memory  from  any 
paper  not  of  his  own  writing.  And  so  is  the  Scotch  practice.  Tait  on  £Yid.  138.  Bat 
a  witness  has  been  allowed  to  refresh  his  memory  from  the  notes  of  his  testimony,  taken 
by  counsel  at  a  former  triaL  Lawes  v.  Reed,  2  Lewin,  Or.  Gas.  152.  And  finom  his 
deposition.  Smith  «.  Morgan,  2  M.  &  Rob.  259.  And  from  a  printed  copy  of  his 
report.  Home  v,  Mackenzie,  6  CI.  &  Fin.  628.  And  from  notes  of  another  person's 
evidence,  at  a  former  trial,  examined  by  him  daring  tliat  trial.  R^.  v.  Philpotts,  5 
Cox,  Cr.  C.  829.  Or,  within  two  days  afterwards.  lb.,  per  Erie,  J.  But  the  coui^ 
for  the  prisoner,  on  cross-examining  a  witness  for  the  prosecution,  is  not  entitled  to  put 
the  deposition  of  the  witness  into  his  hand,  for  the  purpose  of  refreshing  his  memory, 
without  giving  it  in  evidence.     Reg.  v.  Ford,  Id.  184.  {e) 

*  Burrough  v.  Martin,  2  Campb.  112 ;  Burton  v.  Plummer,  2  Ad.  &  EL  848,  per  Ld. 
Denman  ;  Jacob  v.  Lindsay,  1  Eiwt,  460 ;  Downer  v.  Rowell,  24  Yt.  848.  But  see  But- 
ler V.  Benson,  1  Barb.  526. 

*  Maugham  v.  Hubbard,  8  B.  &  C.  14  ;  Kensington  v,  Inglis,  6  East  278  ;  mtpra^ 
SS  90,  228  (andiNwe,  }§  468*466). 

(a)  Clough  V.  State,  7  Neb.  820  ;  Peo-         (c)  Seavy  v.  Dearborn,  19  N.  H.  851 ; 

pie  V.  Cotta,  49  Cal.  167.    4n  all  cases  Webster  v,  'Clark,  80  N.  H.  245 ;  State  «. 

where  accounts  are  multitudinous,  the  rule  Col  well,  8  R.  1. 182  ;  Green  t;.  Caulk,  16 

as  to  personal  knowledge  is  relaxed.     He  Md.  556. 

must  DC  permitted  to  put  the  items  into  an         {d)  Nor,  if  admissible,  need  it  be  read 

account,  and  to  refresh  his  recollection  by  to  the  jurjr.     Rajiior  v,  Norton,  81  Mich, 

means  of  other  accounts  and  papers  as  to  210.    It  is  held  in   New  York,  that  if  a 

the  items.     In  a  long  account  of  sales,  a  witness,  after  refreshing  his  memory  by  a 

garty  rarely  recollects  dl  the  items ;  but  writing,  testifies  from  ^lersonal  recollection, 
e  can  be  perfectly  certain  from  his  mode  the  writing  cannot  be  given  in  evidence, 
of  business,  on  finding  the  entries  in  his  Flood  v.  Mitchell,  68  K.  Y.  507 ;  Wight- 
books,  that  the  charges  were  correctly  man  v,  Overhiser,  8  Daly,  282. 
made.  Alleghany  Ins.  Ca  v.  Hanlon,  81  («)  But  where  a  witness  whose  depo- 
Leg.  Int.  872.  AiiUy  %  93.  sition  had  been  previously  taken  was 
(6)  Com.  V.  Ford,  180  Mass.  64  ;  Fol-  asked  in  cross-examination  what  he  had 
som  V,  Apple  River  Log  Driving  Co.,  stated  in  the  deposition,  he  was  permitted 
41  Wis.  602  ;  State  v,  LuU,  87  Me.  246 ;  to  refresh  his  recollection  ^  referring  to 
Cameron  v.  Blackman,  89  Mich.  108  ;  a  copy  of  the  deposition.  George  «.  Jojt 
State  V.  Collins,  15  S.  C.  878.  19  N.  H.  544. 
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founded  upon  the  written  paper^  is  but  hearsay ;  and  a  witness 
can  no  more  be  permitted  to  give  evidence  of  his  inference  from 
what  a  third  person  has  written,  than  from  what  a  third  person 
has  said.^ 

§  487.  When  writings  may  be  used  to  awist  m«moiy.  The  cases 
in  which  writings  are  permitted  to  be  used  for  this  purpose  may 
be  divided  into  three  classes.  (1.)  Where  the  writing  is  used 
only  for  the  purpose  of  assisting  the  memory  of  the  witness.  In 
this  case,  it  does  not  seem  necessary  that  the  writing  should  be 
produced  in  court,'  (a)  though  its  absence  may  afford  matter  of 
observation  to  the  jury ;  for  the  witness  at  last  testifies  from  his 
own  recollection,  (i)  (2.)  Where  the  witness  recollects  having 
seen  the  writing  before,  and  though  he  has  now  no  independent 
recollection  of  the  facts  mentioned  in  it,  yet  he  remembers  that, 
at  the  time  he  saw  it,  he  knew  the  contents  to  be  correct,  (e)  In 
this  case,  the  writing  itself  must  be  produced  in  court,  in  order 
tiiat  the  other  party  may  cross-examine ;  not  that  such  writing 
is  thereby  made  evidence  of  itself ;  but  that  the  other  party  may 
have  the  benefit  of  the  witness's  refreshing  his  memory  by  every 
part.^  ((f)    And  for  the  same  reason,  a  witness  is  not  permitted 


1  2  Phil.  Evid.  418. 


(a)  But  see  Harriaon  v.  Middleton,  11  that  he  knows  the  transaction  took  place, 

Gratt.  (Va.)   527;    HowUnd  v.  Sheriff,  though  he  has  no  present  memory  of  it,  his 

&c.,  5  Sandf.  (N.  T.)  219.  testimony  is  admissible.'*      In    Reg.    v. 

Ih)  Morrison  v.  Chapin,  97  Mass.  76.  Langton,  L.  R.  2  Q.  B.  Div.  296,  46  L.  J. 

(e)  Costello  v.  Growell,  188  Mass.  852  ;  M.  C.  186,  the  following  were  the  facts  : 
Coffin  V,  Vincent,  12  Ciuh.  (Mass.)  98.  Langton  was  a  time-keeper  in  a  coUiery, 
So  in  Dugan  v.  Mahoney,  11  Allen  and  it  was  his  duty  to  make  out  a  list  of 
(Mass.),  572  ;  a  witness  was  allowed  to  the  days  woiked  by  the  workraeu  and  ^ve 
testify  to  the  delivery  of  goods,  after  looking  it  to  a  clerk,  who  entered  it  in  the  tmie- 
at  a  memorandum  book,  in  which  entries  book,  and  also  the  wages  due  for  the  work, 
were  made  by  him  in  tiie  ordinary  course  On  pay-day,  the  time-keeper,  Langton, 
of  business,  though  he  had  no  recollection  read  the  number  of  days  to  the  pay-clerk, 
ofthedelirery.  The  court  cites  the  second  who  paid  the  wages  accordingly.  The 
rule  of  Mr.  Greenleaf  given  above,  and  pay-clerk  also  saw  the  entries  in  me  time- 
sa^^s,  "  It  is  obvious  that  this  species  of  book,  wliile  the  time-keeper  was  reading 
evidence  must  be  admissible  in  regard  to  them  out.  On  the  trial  of  an  indictment 
numbers,  dates,  sales  and  deliveries  of  against  l^angton  for  obtaining  money  by 
goods,  payments  and  receipts  of  money,  fuse  pretences,  it  was  held  t^t  the  pay- 
accounts  and  the  like,  in  respect  to  which  clerk  might  refresh  his  memory  by  refer^ 
no  memory  could  be  expected  to  be  sulB-  jring  to  we  entries  in  the  time-Dook  to 
ciently  retentive  without  depending  on  prove  the  money  paid  by  him  to  the  work- 
memoranda,  and  even  memoranda  would  men.  Cf.  Davis  v.  Allen,  9  Gray  (Mass.), 
not  bring  the  transaction  to  present  recol-  822  ;  Beg.  v.  Guinea,  Ir.  Cir.  Rep.  167. 
lection.  In  such  cases,  if  the  witness  on  (d)  Adae  v.  Zangs,  41  Iowa,  586. 
looking  at  the  writing,  is  able  to  testify 
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to  refresh  his  memory  by  extracts  made  from  otiier  writmgB.^ 
(8.)  Where  the  writing  in  question  neither  is  recognized  by  the 
witness  as  one  which  he  remembers  to  haye  before  seen,  nor 
awakens  his  memory  to  the  recollection  of  anything  contained  in 
it ;  but,  nevertheless,  knowing  the  writing  to  be  genuine,  his  mind 
is  so  convinced,  that  he  is  on  that  ground  enabled  to  swear  posi- 
tively as  to  the  fact.  An  example  of  this  kind  is,  where  a  banker's 
clerk  is  shown  a  bill  of  exchange,  which  has  his  own  writing 
upon  it,  from  which  he  knows  and  is  able  to  state  positively  that 
it  passed  through  his  hands.  So,  where  an  agent  made  a  parol 
lease,  and  entered  a  memorandum  of  the  terjfiB  in  a  book  which 
was  produced,  but  the  agent  stated  tliat  he  had  no  memory  of 
the  transaction  but  from  the  book,  without  which  he  should  not, 
of  his  own  knowledge,  be  able  to  speak  to  the  fact,  but  on  read- 
ing the  entry  he  had  no  doubt  that  the  fact  really  happened ;  it 
was  held  sufBcient.'  So,  where  a  witness,  called  to  prove  the 
execution  of  a  deed,  sees  his  own  signature  to  tiie  attestation, 

V.  Freahfield,  2  C.  &  P.  825  ;  s.  c.  9  D.  &  R.  19.  If  the  paper  is  ahown  to  the  wit- 
nesa,  directly  to  prove  the  handwriting,  it  has  been  mled  that  the  other  party  has  not 
therefore  a  right  to  use  it  Sinclair  v,  Stevenson,  sHpra,  Bat  tiie  contrary  has  sinoe 
been  held,  by  Bosanquet,  J.,  in  Russell  v.  Rider,  6  C.  &  P.  416,  and  with  good  reason  ; 
for  the  adverse  party  has  a  right  to  cross-examine  the  witness  as  to  the  handwriting. 
2  Phil.  Evid.  400.  but  if  the  coansel,  in  doss^examination,  pats  a  pttper  into  a  wit- 
ness's hand,  in  order  to  refresh  his  memory,  the  opposite  eounsel  has  aright  to  look  at  it 
without  being  bound  to  read  it  in  evidence ;  and  may  also  ask  the  witness  when  it  was 
written,  without  being  bouud  to  put  it  into  the  case.  Rex  v.  Ramsden,  2  C.  ft 
P.  603.  (a)  The  American  courts  have  sometimes  canied  the  rule  farther  than  it  has 
been  carried  in  England,  by  admitting  the  writiuff  itself  to  go  in  evidence  to  the  jniy* 
in  all  cases  where  it  was  made  by  the  witness  at  toe  time  of  the  fact,  for  the  purpose  of 
preserving  the  memory  of  it,  if  at  the  time  of  testifying  he  can  recollect  nothing  rurUier 
than  that  he  had  accurately  reduced  the  whole  transaction  to  writing.  Fanners*  and 
Mechanics'  Bank  v,  Boraef,  1  Rawle,  162  ;  Smith  v,  lane,  12  S.  &  R.  84,  per  Gibson, 
J.  ;  State  v.  Rawls,  2  Nott  &  McCord,  831  ;  Clark  v,  Voroe.  15  Wend.  193  ;  Merrill  «. 
Ithaca  &  Oswego  Railroad  Ck>.,  16  Wend.  686,  696-^98  ;  Haven  v.  Wendell,  11  K.  H. 
112.     But  see  Lightner  v.  Wike,  4  S.  &  R.  203  ;(b)  in/rat  §  466. 

^  Doe  V.  Perkins,  3  T.  R.  749  ;  2  Ad.  &  El.  21 5. 

3  1  Stork.  Evid.  164, 166  ;  Alison's  Practice,  pp.  640,  641  ;  Taiton  Evid.  432. 

(a)  Tibbetts  v.  Stembei^,  66  Barb.  (N.  sponds  with  the  copy  and  his  testimonTy 

Y. )  201 ;   Buivess  v,  Bennett,  20  W.  R.  tnis  is  a  fact  which  the  juiy  may  weidi 

720  ;  Payne  v.  ibbotson,  27  L.  J.  Ex.  841.  against  him.    Davie  v.  Jones,  68  Me.  898. 
But  see  Lord  v.  Colvin,  2  Drew.  206  ;         (b)  In  Massachusetts  the  writing  is  in 

Palmer  «.  Maclear,  1  Sw.  &  Tr.  149.    If  such  case  uniformly  held  not  to  be  evi- 

he  asks  Questions  as  to  other  parts  of  the  denoe.    Com.  v.  Jenn,  182  Mass.  6  :  Com. 

memoranaum,  he  makes  it  his  own  evi-  v.   Ford,   180  Id.  64  ;    Com.  v.  Fox,  7 

dence.    Gregory  v.  Tavemor,  6  C.  &  P.  Gray  (Mass.),  686.     In  the  United  States 

281.     If  a  witness  refreshes  his  memory  Supreme  Court  it  has  been  held  that  the 

from  a  writing,  which  he  says  is  a  copy  of  wnting  itself  is  evidence  (Insurance  Co.  v. 

his  book  of  account,  which  he  testifies  he  Weides,  14  Wall.  376),  and  in  accord  with 

has  with  him  in  court,  but  refuses  to  pro-  this  decision  is  Kent  v.  Mason,   1  IlL 

duce  the  same,  to  show  whether  it  oorre-  App.  466. 
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and  says,  that  he  is  therefore  sure  that  he  saw  the  party  execute 
the  deed;  that  is  sufficient  proof  of  the  execution  of  a  deed, 
though  he  adds  that  he  has  no  recollection  of  the  f act.^  (a)  In 
these  and  the  like  cases,  for  the  reason  before  given,  the  writing 
itself  must  be  produced.^ 

§  488.  Date  of  writinf  so  used.  As  to  the  time  when  the  writing^ 
thus  used  to  restore  the  recollection  of  facts,  should  have  been 
madej  no  precise  rule  seems  to  have  been  established.  It  is  most 
frequently  said,  that  the  writing  must  have  been  made  at  the 
time  of  the  fact  in  question,  or  recently  afterwards.'  At  the 
farthest,  it  ought  to  have  been  made  before  such  a  period  of 
time  has  elapsed,  as  to  render  it  probable  that  the  memory  of  the 
witness  might  have  become  deficient.^  But  the  practice,  in  this 
respect,  is  governed  very  much  by  the  circumstances  of  the  par- 
ticular case.  In  one  case,  to  prove  the  date  of  an  act  of  bank- 
ruptcy committed  many  years  before,  a  witness  was  permitted  to 
recur  to  his  own  deposition,  made  some  time  during  the  year  in 
which  the  fact  happened.^  In  another  case,  the  witness  was  not 
permitted  to  refresh  his  memory  with  a  copy  of  a  paper,  made  by 
himself  six  months  after  he  made  the  original,  though  the  origi- 
nal was  proved  to  have  been  so  written  over  with  figures  as  to 
have  become  unintelligible ;  the  learned  judge  saying,  that  he 
could  only  look  at  the  original  memorandum,  made  near  the 
time.^  (i)    And  in  a  still  later  case,  where  it  was  proposed  to  re- 

1  Rex  V.  St  Martin's,  Leicester,  2  Ad.  k  El.  210.  See  also  Haigv.  Newton,  1  Mills, 
Const.  423 ;  Sharpe  v.  Bingley,  Id.  873. 

*  Maugham  t.  Hubbard,  8  B.  &C.  16,  per  Bailey,  J.  ;  RnsseU  v.  Coffin,  8  Pick.  148, 
150  ;  Den  «.  Downam,  1  Green,  185,  142  ;  Jackson  v.  Christman,  4  Wend.  277,  282; 
MerriU  v,  Ithaca,  &c.  RaQroad  Co.,  16  Wend.  598  ;  Patterson  v.  Tucker,  4  Halst.  322, 
832,  338  ;  Wheeler  v.  Hatch,  3  Fairf.  389  ;  Pigott  v,  Holloway,  1  Blnn.  436  ;  Collins 
V.  Lemasters,  2  Bail.  141. 

»  Tanner  r.  Taylor,  cited  by  Buller,  J,,  in  Doe  v.  Perkins,  8  T.  R.  754  ;  Howard  v. 
Canfield,  5  Dowl.  'P.  C.  4r7  ;  Dupuy  v,  Truman,  2  Y.  A  Col.  341.  Where  A.  was 
proved  to  bave  written  a  certain  article  in  a  newspaper,  but  the  manuscript  was  lost, 
and  A.  had  no  recollection  of  the  fact  of  writing  it,  it  was  held  that  the  newspaper  might 
be  used  to  refresh  his  memory,  and  that  he  might  then  be  asked  whether  oe  had  any 
doubt  that  the  fact  was  as  therein  stated.  Topnam  v.  McGregor,  1  Car.  k  Kir.  320. 
So,  where  the  transaction  had  faded  from  the  memory  of  the  witness,  but  he  recollected, 
that  while  it  was  recent  and  fresh  in  his  memory,  he  had  stated  the  circumstances  in  his 
examination  before  commissioners  of  bankruptcy,  which  they  had  reduced  to  writing, 
and  he  had  signed  ;  he  was  allowed  to  look  at  his  examination  to  refresh  his  memoiy. 
Wood  V.  Cooper,  Id.  645. 

«  Jones  V.  Stroud,  2  C.  &  P.  196.  *  Vaughan  v.  Martin,  1  Esp.  440. 

*  Jones  V.  Stroud,  2  C.  &  P.  196,  per  Best,  C.  J.  In  this  case,  the  words  in  the  copy 
and  as  sworn  to  by  the  witness  were  spoken  to  the  plaintiff,  but  on  producing  the  origi- 

(o)  Martin  v.  Good,  14  Md.  898  ;    Cole  (b)  Copies  made  under  such  circum- 

V.  Jessup,  6  Selden  (N.  Y.)  96.  stances  that  the  witness  can  swear  to  tihe 
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f er  to  a  paper,  which  the  witness  had  drawn  np  for  the  party  who 
called  him,  after  the  cause  was  set  down  for  trial,  the  learned 
judge  refused  it;  observing  that  the  rule  must  be  confined  to 
papers  written  contemporaneouslj  with  the  transaction.^  (a)  But 
where  the  witness  had  herself  noted  down  the  transactions  from 
time  to  time  as  they  occurred,  but  had  requested  the  plaintifTs 
solicitor  to  digest  her  notes  into  the  form  of  a  deposition,  which 
she  afterwards  had  reyised,  coiTected,  and  transcribed,  the  Lord 
Chancellor  indignantly  suppressed  the  deposition.' 

§  489.  Whan  witoMs  ii  blind.  If  a  witness  has  heeame  hUnd^ 
a  contemporaneous  writing  made  by  himself,  though  otherwise 
inadmissible,  may  yet  be  read  over  to  him  in  order  to  excite  his 
recollection.^  So,  where  a  receipt  for  goods  was  inadmissible  for 
want  of  a  stamp,  it  was  permitted  to  be  used  to  refresh  the  mem- 
ory of  a  witness  who  heard  it  read  over  to  the  defendant,  the 
latter  at  the  same  time  admitting  the  receipt  of  the  goods.^ 


nal,  which,  on  farther  reflection,  was  confirmed  by  the  witnea&  it  appeared  that  they 
were  spoken  of  him.  The  action  was  slander  ;  and  the  words  being  laid  according  to 
the  copy,  for  this  rariance  the  plaintiff  was  nonsuited. 

1  Steinkeller  v,  Newton,  9  C.  &  P.  818. 

^  Anon.,  cited  by  Lord  Kenyon,  in  Doe  o.  Perkins,  8  T.  B.  752.  See  also  Sayer  «. 
Wagstaff,  5  Beav.  462. 

*  Catt  V.  Howard,  8  Stark.  8. 

^  Jacob  V.  Lindsay,  1  £ast,  460.  In  Scotland,  the  subject  of  the  nae  and  poper 
office  of  writings,  in  restoring  the  recollection  of  witnesses,  has  been  well  oonsidered 
and  settled  ;  and  the  law,  as  practised  in  the  coorts  of  that  country,  is  stated  with  pre- 
cision by  Mr.  Alison,  in  his  elegant  and  philosophical  Treatise  on  the  Practice  of  the 
Criminal  Law.  "  It  is  freqnenuy  made  a  question,"  he  observes,  "  whether  a  witness 
may  refer  to  notes  or  memorandums  made  to  assist  his  memory.  On  this  subject,  the 
mle  is,  that  notes  or  memoranda  made  up  by  the  witness  at  the  moment,  or  recently 
after  the  fact,  may  be  looked  to  in  order  to  refresh  his  memory  ;  but  if  they  were  msde 
up  at  the  distance  of  weeks  or  months  thereafter,  and  still  more,  if  done  at  the  recom- 
mendation of  one  of  the  parties,  they  are  not  admissible.  It  is  accordingly  usual  to 
allow  witnesses  to  look  to  memorandums  made  at  the  time,  of  dates,  distances,  appear- 
ances on  dead  bodies,  lists  of  stolen  goods,  or  the  like,  before  emitting  his  testimony, 
or  even  to  read  such  notes  to  the  jury,  as  his  evidence,  he  having  first  sworn  that  they 
were  made  at  the  time,  and  faithfully  done.  In  regard  to  lists  of  stolen  goods,  in  par- 
ticular, it  is  now  the  usual  practice  to  have  inventories  of  them  made  up  at  the  time 
from  the  information  of  the  witness  in  precognition,  signed  by  him,  and  libelled  on  as 
a  production  at  the  trial,  and  he  is  then  desired  to  read  them,  or  they  are  read  to  him, 


accuracy  of  their  statements  from  recollec- 
tion have  been  frequently  admitted.  Lord 
Talbot  V.  Cnsack,  17  Ir.  G.  L.  218.  See 
also  Home  v,  McEenzie,  6  0.  &  F.  628 ; 
Topham  v.  McGregor,  cited  in  note  8, 
§  438,  where  the  author  of  an  article  in  a 
newspaper,  the  MS.  being  lost,  was  sUowed 
to  refresh  his  memory  from  the  printed 
article. 

(a)  So. where  a  witness,  five  months 
after  the  occuirenoe  of  certain  events,  had, 


at  the  request  of  a  party  interested,  made 
a  statement  in  writing,  and  swore  to  it, 
he  was  not  allowed  to  testify  to  his  belief 
in  its  correctness.  Spring  Garden  Ins. 
Co.  V.  Riley,  15  Md.  64. 

Where  one  accused  of  a  crime  was  ex- 
amined before  a  coroner's  inquest  and  his 
testimony  taken  in  writing,  he  was  not 
allowed  to  use  this  in  testifying  on  his 
trial  for  that  crime.  State  v,  Khodes,  1 
Houst.  (Del)  Or.  Ca.  476. 
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§  440.  Degree  of  certainty.  Oiptnions.  In  general,  though  a 
witness  must  depose  to  such  facU  only  as  are  within  his  oum 
knowledge^  yet  there  is  no  rule  that  requires  him  to  speak  with 
such  expression  of  certainty  as  to  exclude  all  doubt  in  his  mind. 
If  the  fact  is  impressed  on  his  memory,  but  his  recollection  does 
not  rise  to  positive  assurance,  it  is  still  admissible,  to  be  weighed 
by  the  jury ;  but  if  the  impression  is  not  derived  from  recollection 
of  the  fact,  and  is  so  slight  as  to  render  it  probable  that  it  may 
have  been  derived  from  others,  or  may  have  been  some  unwarrant- 
able deduction  of  the  witness's  own  mind,  it  will  be  rejected.^ 
And  though  the  opinions  of  witnesses  are  in  general  not  evidence, 
yet  on  certain  subjects  some  classes  of  witnesses  may  deliver  their 
own  opinions,  and  on  certain  other  subjects  any  competent  witness 
may  express  his  opinion  or  belief;  and  on  any  subject  to  which  a 
witness  may  testify,  if  he  has  any  recollection  at  all  of  the  fact,  he 
may  express  it  as  it  lies  in  his  memory,  of  which  the  jury  will 
judge.*'  Thus  it  is  the  constant  practice  to  receive  in  evidence  any 
witness's  belief  of  the  identity  of  a  person,  or  that  the  handwriting 

and  he  swears  that  thej  contain  a  correct  Ust  of  the  stolen  articles.  In  this  way  much 
time  is  sayed  at  the  trial,  and  much  more  correctness  and  accuracy  is  obtained,  than 
could  possibly  have  been  expected,  if  the  witness  were  required  to  state  from  memory 
all  the  particulars  of  the  stolen  articles,  at  the  distance  perhaps  of  months  from  the 
time  when  they  were  lost.  With  the  exception,  however,  of  such  memorandums,  notes, 
or  inrentories  made  up  at  the  time,  or  shortly  after  the  occasion  libelled,  a  witness  is 
not  permitted  to  refer  to  a  written  paper  as  coutainins  his  deposition  ;  for  that  would 
annuiilate  the  whole  adyantages  of  parol  evidence,  and  tiva  voce  examination,  and  con- 
vert a  jury  trial  into  a  mere  consideration  of  written  instruments.  There  is  one  excep- 
tion, however,  properly  introduced  into  this  rule ;  in  the  case  of  medical  or  other 
scientific  reports  or  certificates,  which  are  lodged  in  process  before  the  trial,  and 
libelled  on  as  productions  in  the  indictment,  and  which  the  witness  is  allowed  to  read 
as  his  disposition  to  the  jury,  confirming  it  at  its  close  by  a  declaration  on  his  oath, 
that  it  is  a  true  report.  The  reason  of  uiis  exception  is  founded  in  the  consideration, 
that  the  medical  or  other  scientific  facts  or  appearances,  which  are  the  subject  of  such 
a  report,  are  generally  so  minute  and  detailed,  tnat  they  cannot  with  safety  be  entrusted 
to  the  memory  of  the  witness,  but  much  more  reliance  may  be  placed  on  a  report  made 
out  by  him  at  the  time,  when  the  facts  or  appearances  are  fresh  in  his  recollection  ; 
while,  on  the  other  hand,  such  witnesses  have  ffenerally  no  personal  interest  in  the 
matter,  and,  from  their  situation  and  rank  in  life,  are  much  less  liable  to  suspicion 
than  those  of  an  inferior  class,  or  more  intimately  connected  with  the  transaction  in 
question.  Although,  therefore,  the  scientific  witness  is  always  called  on  to  read  his 
report,  as  affording  the  best  evidence  of  the  appearances  he  was  called  on  to  examine, 
yet  he  may  be,  and  generally  is,  subjected  to  a  turther  examination  by  the  prosecutor, 
or  a  cross-examination  on  the  prisoner's  part ;  and  if  he  is  called  on  to  state  any  facts 
in  the  case,  unconnected  with  his  scientific  report,  as  conversations  with  the  deceased, 
confessions  heard  by  him  from  the  panel,  or  the  like,  utUur  jure  commuru^  he  stands 
in  the  situation  of  an  ordinary  witness,  snd  must  give  his  evidence  verbally  in  answer 
to  the  questions  put  to  him,  and  can  onlv  refer  to  jottings  or  memorandums  of  dates, 
ftc.,  made  up  at  the  time,  to  refresh  his  memory,  like  any  other  person  put  into 
the  box."    See  Alison's  Practice,  540-542. 

1  Clark  V.  Bigelow,  4  Shepl.  246. 

>  Miller's  Case,  8  Wils.  427,  per  Ld.  Ch.  Just.  De  Grey ;  McNall/s  Evid.  262, 
263.    And  see  Carmalt  v.  Post,  8  Watts,  411,  per  Gibson,  C.  J. 
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in  question  is  or  is  not  the  handwriting  of  a  particular  individoal, 
provided  he  has  any  knowledge  of  the  person  or  handwriting ;  (a} 
and  if  he  testifies  falsely  as  to  his  belief,  he  may  be  convicted  of 
perjury.^  On  questions  of  science,  skilly  or  trade,  or  otiiers  of  tiie 
like  kind,  persons  of  skill,  sometimes  called  experU^  may  not 
only  testify  to  facts,  but  are  permitted  to  give  their  opinions  in 
evidence.  (()    Thus,  the  opinions  of  medical  men  are  constantly 

1  Rex  V.  Pedley,  Leacb,  Cr.  Cas.  4tli  ed.  825,  case  168. 

^  EacperUt  in  the  strict  sense  of  the  word,  are  "  persons  instracted  by  ezperieooe." 
1  Bouvier's  Law  Diet,  in  verb.  But  more  generally  sp|eaking,  the  term  includes  all 
"men  of  science,"  as  it  was  used  hj  Ld.  Mansfield  in  FoDces  v.  Chadd,  S  Don^ 
157  ;  or  **  persons  professionally  aoqoamted  with  the  science  or  practice  "  in  qnestum ; 
Strickland  on  £vid.  p.  408 ;  or  "  conversant  with  the  subject-matter,  on  questions 
of  science,  skill,  trade,  and  others  of  the  like  kind."  Best's  Principles  of  Evidenee, 
§  846.  The  rule  on  this  subject  is  stated  by  Mr.  Smith  in  his  note  to  Carter  v. 
Boehm,  1  Smith's  Lead.  Cas.  286.  ''On  the  one  hand,"  he  obserres,  "it  appears 
to  be  admitted  that  the  opinion  of  witnesses  possessinff  peculiar  skill  is  ilmigMMo 
whenever  the  subject-matter  of  inquiry  is  such,  that  inexperienced  persons  are  un- 
likely to  prove  capable  of  forming  a  correct  jud^ent  upon  it  without  snch  assist- 
ance ;  in  other  woxtis,  when  it  so  ur  partakes  of  the  nature  of  a  science,  as  to  raanire 
a  course  of  previous  habit,  or  study,  in  order  to  the  attainment  of  a  knowledge  or  it ; 
see  Folkes  v.  Chadd,  8  Doug.  157  ;  R.  v.  Searle,  2  M.  &  M.  75 ;  Thornton  v.  R.  £. 
Assur.  Co.,  Peake,  25  ;  Chaurand  «.  Angerstein,  Peake,  44 ;  while,  on  the  other  hand, 
it  does  not  seem  to  be  contended  that  the  opinions  of  witnesses  can  be  receiTed,  when 
the  inquiry  is  into  a  subject-matter,  the  nature  of  which  is  not  such  as  to  recmire  any 
peculiar  habits  or  study,  in  order  to  qualify  a  man  to  understand  it"  (e)  It  nas  been 
held  unnecessary  that  the  witness  should  be  engaged  in  the  practice  of  his  profession  or 
science  ;  it  being  sufficient  that  he  has  studiS  it  Thus,  the  fact  that  the  witness, 
thoush  he  had  studied  medicine,  was  not  then  a  practising  physician,  was  held  to  go 
merely  to  his  credit.    Tullis  v,  Eidd,  12  Ala.  648. 

(a)  The  qualifications  of  a  witness  to        When  the  subject  so  far  partakes  of  the 

testify  as  an  expert  in  handwriting  are  to  nature  of  a  science  or  trade  as  to  require  a 

be  decided  by  the  judge,  and  his  decision  is  previous  course  of  study  or  habit  in  order 

final,  unless  plaiqly  wrong  in  law,  or  there  to  the  attainment  of  a  knowledge  of  it, 

is  no  evidence  to  support  it.     Nunes  o.  opinions  of  experts  are  admissible.    On 

Perry,  118  Mass.  274  ;  Com.  v,  Williams,  the  other  hand,  if  the  relation  of  facts  and 

105  Id.   62 ;  Rogers  v»  Bitter,  12  WalL  their  probable  results  can  be  determined 

(U.  S.)  817.  without  special  study  or  skill,  the  facts 

(h)  The  preliminary  question  whether  themselves  must  be  given,  and  the  opin- 
the  witness  oflTered  as  an  expert  has  tiie  ions  of  experts  are  inadmissible.  Brake- 
necessary  qualification  of  an  expert  is  for  men,  baggage-mastere,  and  conductors  are 
the  Court  and  is  lai^ly  discretionary  not  experts  as  to  the  couplinx^  of  care  and 
with  them  ;  so  that  unless' it  appears  that  its  dangers.  Muldowney  v.  111.  Cen.  R. 
there  was  no  evidence  of  such  qualifica-  R.,  36  Iowa,  462  ;  Hamilton  v,  Desmoines 
tiou  the  admission  of  the  witness  will  R.  R.,  Id.  81.  See  also  Page  v.  Parker, 
not  be  revised  by  the  Supreme  Court  on  40  K.  H.  47 ;  Pelamoui^ges  «.  Clark,  9 
appeal.  Perkins  v.  Stickney,  182  Mass.  Iowa,  1.  An  expert  msL^  state  facts  which 
217  ;  Hills  v.  Home  Ins.  Co.,  129  Id.  845  ;  are  the  result  of  scientific  knowledge  or 
Lawrence  v.  Boston,  119  Id.  126 ;  Sorg  v,  professional  skill  (Emerson  v.  Low.  Gss 
First,  &c.  Congregation,  63  Pa.  St  156.  Light  Co.,  6  Allen  (Mass.),  148);  but  they 
Que  expert  may  testify  to  the  oualification  cannot  give  opinions  upon  matters  of  com- 
of  anotner.    Laros  v.  Com.,  84  Pa.  St  200.  men  knowledge.    White  v. Ballon,  8  Allen, 

The  following  note  on  the  limits  of  ex-  (Mass.),  408  ;  K.  £.  Glass  Co.  v.  LoveO, 

pert  testimony  was  in  Judge  May's  edition  7  Cush.  (Mass.)  821.    That  the  testimony 

of  this  work  :—  of  experts  in  many  if  not  in  most  cases 


(c)  Kaughton  v.  Stagg,  4  Mo.  App*  271. 
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admitted  as  to  the  cause  of  disease,  or  of  death,  or  the  consequen- 
ces of  wounds,  and  as  to  the  sane  or  insane  state  of  a  person's 
mind,  as  collected  from  a  number  of  circumstances,  and  as  to 
other  subjects  of  professional  skill.^  And  such  opinions  are  ad- 
missible in  evidence,  though  the  witness  founds  them,  not  on  his 
own  personal  observation,  but  on  the  case  itself,  as  proved  by 
other  witnesses  on  the  trial.^  (a)  But  where  scientific  men  are 
called  as  witnesses,  they  cannot  give  their  opinions  as  to  the  gen- 
eral merits  of  the  cause,  but  only  their  opinions  upon  the  facts 
proved.^  And  if  the  facts  are  doubtful,  and  remain  to  be  found  by 
the  jury,  it  has  been  held  improper  to  ask  an  expert  who  has 
heard  the  evidence,  what  is  his  opinion  upon  the  case  on  trial, 
though  he  may  be  asked  his  opinion  upon  a  similar  case,  hypothet- 
ically  stated>  (()    Nor  is  the  opinion  of  a  medical  man  admissi- 

1  stark.  E^id.  154  ;  Phil.  &  Am.  on  Evid.  899  ;  Tait  on  Evid.  438 ;  Hathom  v. 
Kiiu;,  8  Mass.  871 ;  HoRe  «.  Fisher,  1  Pet.  C.  C.  168  ;  Folkes  v.  Chadd,  8  Doug.  157  ; 
per  Ld.  Mansfield  ;  McNally's  Evid.  829-885,  c.  80. 

s  Rex  V.  Wright,  Russ.  &  Ry.  456  ;  Rex  v,  Searle,  1  M.  &  Rob.  75 ;  McNaghten's 
case,  10  CI.  &  Fin.  200,  212 ;  Paige  v.  Hazard,  5  HUI,  608. 

*  Jameson  v.  Drinkald,  12  Moore,  148.  Bat  professional  books,  or  books  of  science 
{e.  g,,  medical  books),  are  not  admissible  in  evidence  ;  though  professional  witnesses 
may  be  asked  the  grounds  of  their  judgment  and  opinion,  which  might  in  some  degree 
be  founded  on  these  books  as  a  part  of  their  general  knowledge.  Collier  v.  Simpson,  5 
C.  &  P.  73  (c)  By  statute  in  Iowa.  Brodhead  v.  Wiltae,  85  Iowa,  429  ;  Bowman  v. 
Woods,  1  Iowa,  441. 

«  SiUs  V.  Brown,  9  C.  &  P.  601. 

is  of  little  value,  is  universally  agreed.  (b)  The  proper  mode   of  taking  the 

Tracy    Peerage  Case,   10  C.  &  F.  191 ;  opinion  of  an  expert,  when  he  has  no 

Best,  £v.  §  514  (6th  ed.) ;  Com.  v.  An-  personal  knowledge  of  the  facts  in  the 

drews.  Pamphlet,  Sup.  Ct   Mass.  1868;  case,  is  by  a  hypothetical  question.    Rey- 

Winans  v.  N.  Y.  k  E.  R.  R.,  21   How.  nolds  v.  Robinson,  64  N.  Y.  589.     When 

(U.  S. )  101  ;  Taylor,  £v.  §  50  ;  Dickenson  a  hypothetical  question  is  put  to  an  exjjert 

V.  FitchbuTg,  18  Gray  (Mass.),  555.     Mr.  witness,  the  question  should  be  based  on 

Taylor,  ubi  supra^  has  also  offered  some  what  has  already  been  proved  in  the  case, 

su^estions  as  to  the  value  of  the  evidence  Hatha wav  v.  Nat.  L.  Ins.  Co.,  48  Vt.  385. 

of  loieigners,  females,  children,  and  police-  Be  Ames  s  Will,  51  Iowa,  596  ;  Dexter  v. 

men,  to  their  disparagement ;  but,  with  Hall,  15  Wall.  (U.  S.)  9  ;  Heald  v.  Thing, 

the  possible  exception  of  the  last,  not  well  45  Me.  892.     In  New  York,  however,  the 

founded,  as  we  believe,  in  general  experi-  hypothetical  question  may  be  based  on  any 

ence.     On  the  contrary,  females,  children,  possible  or  probable  range  of  the  evidence 

and  foreigners,  as  a  rule,  are  the  best  of  in  the  case.    Harnett  v.  Garvey,  66  N.  Y. 

witnesses.    See  further,  as  to  the  value  of  641. 

expert  testimony,  an  interesting  paper  by  (c)  Com.   v.  Wilson,  1  Gray  (Mass.), 

Prof.  Washburn  of  Harvard  Law  School,  888  ;  Com  v.  Sturtivant,  117  Mass.  122 ; 

in  1  Am.  L.  Rev.  45,  and  the  remarks  of  Com.  v.  Brown,  121  Id.    70 ;  Huffman  v. 

the  Court  in  Thorn  v.  Worthing  Skating  Click,  77  N.  C.  55.    But  if  an  expert  has 

Rink  Company,  L.  R.  6  Ch.  Div.  415  n.  quoted  a  book,  the  book  may  be  read  to 

(a)  Hand  v.  Brookline,  126  Mass.  324.  show  that  he  misquoted.     Ripon  v.  Bittel, 

A  deposition  containing  a  full  account  of  80  Wis.  614.    Cf.  Davis  v.  State,  38  Md. 

the  iiy  uries  and  bodily  condition  resulting  15.     See  also  post,  J  497,  n.     Matters  of 

therefrom  mav  be  read  to  an  expert  and  general  history  may  be  assumed  as  within 

his  opinion  then  asked  as  to  the  cause,  the  knowledge  of  court  and  jury,  but  par- 

Gilman  v.  Strafford,  50  V t  723.  ticular  facts  relevant  to  the  cause  cannot 
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he  saw  on  the  ground,  the  tract  he  surveyed  was  identical  with 
the  tract  marked  on  a  certain  diagram.^ 

'  Farar  v.  Warfield,  8  Mart.  m.  b.  695,  696.  So,  the  opinion  of  an  experienced 
aeamau  has  been  receiyed,  as  to  the  proper  stowage  of  a  carso,  Price  v,  Powell,  8  Comst. 
822  ;  and  of  a  mason,  as  to  the  time  requisite  for  the  waSs  of  a  house  to  become  ao 
dry  as  to  be  safe  for  human  habitation.  Smith  v.  Gugerty,  4  Barb.  S.  C.  614 ;  and  of 
a  master,  engineer,  and  builder  of  steamboats,  as  to  the  manner  of  a  collision,  in  fiew 
of  the  facts  proved,  The  Clipper  v.  Logan,  18  Ohio,  875.  But  mere  opinions  as  to  the 
amount  of  oamages  are  not  ordinarily  to  be  received.  Harger  v.  Edmonds,  4  Barb. 
S.  C.  256  ;  Giles  v.  OToole,  Id.  261.  See  also  Walker  v.  Protection  Ins.  Co.,  16 
Shepl.  317.  Nor  are  mere  opinions  admissible  respecting  the  value  of  property  in 
common  use,  such  as  horses  and  wagons,  or  lands,  concerning  which  no  particular 
study  is  reouired,  or  skill  possessed.  Robertson  v.  Stark,  15  N.  H.  109  ;  Bochester  9. 
Chester,  8  N.  H.  349 ;  Peterborough  v.  Jaffrey,  6  N.  H.  462.  And  see  Whipple  9. 
Walpole,  10  }f .  H.  130,  where  this  rule  is  expounded,  (a) 

(a)  The  following  note  on  the  limits  of  tie  their  opinions  to  be  weighed  by  the 
expert  testimony  was  in  the  previous  edi-  juiy.     The  testimony  of  experts  is  neoes- 
tion  of  this  work:   But  see  Yandine  v.  sary  upon  all  such  questions  as  require 
Burpee,  13  Met.  288 ;  Shaw  v.  Charles-  special  study  and  experience  in  order  to 
town,   2  Gray,    107.     The  value  of  the  fonn  reliable  judgments.    The  distinction 
reversion  of  land  over  which  a  railroad  is  is  fairly  enough  illustrated  by  the  ques- 
located  is  not  properly  provable  by  experts,  tion  of  sickness  or  health.    All  witnesses 
Boston  &  Worcester  R.  Co.  v.  Old  Colony  arc  competent  to  form  a  reliaUe  opinion 
R.  Co.,  3  Allen,  142  ;  Mish  v.  Wood,  34  whether  one  whom  they  have  opportunity 
Pa.  451.     Some  nice,  and  often  difficult,  to  observe  appears  to  be  sick  or  well  at 
q^uestions  will  arise  in  regard  to  the  par-  the  time  ;  or  whether  one  is  aerionaly  die* 
ticular  matters  and  points  with  reference  abled  by  a  wound  or  a  blow.     But  if  the 
to  which  witnesses  may  be  allowed  to  give  injury  were  more  definite,  as  to  the  par- 
testimony  by  way  of  opinion.     For  some  ticular  state  of  disease  under  which  one  is 
excellent  illustrations,  see  Redfield's  Kail-  laboring,  and  its  curable  or  fatal  chaxae- 
ways,  133,  134,  and  notes  ;  Wills,  part  1,  ter  ;  or  as  to  the  dangerous  or  fatal  char- 
§§'37-39.     But  it  is  not  practicable  to  acter  of  a  wound  or  blow  or  in  what 
make  the  rule  more  precise  than  a  mere  particular  mode,  or  with  what  species  of 
approximation  towards  deiiniteness.   Facts  weapon  or  instrument,  such  blow  or  womui 
which  are  latent  in  themselves,  and  only  was    inflicted,  —  special   study,  obsem- 
discoverable  by  way  of  appearances  more  tion,  and  experience  might  be  requisite  in 
or  less  symptomatic  of  the  existence  of  the  order  to  express  an  opinion  entitled  to  the 
main  fact,  may,  from  their  very  nature,  be  dignity  of  being  regarded  as  evidence.     In 
shown  by  the  opinion  of  witnesses  as  to  A  Inland  «.  Marlborough,  99  Mass.  47,  it 
the  existence  of  such  appearances  or  symp-  was  held  that  a  non-expert  may  testify  to 
toms  :  such  are  the  state  of  health  or  of  the  acts  and  appearance  of  another  which 
the  affections,  as  already  stated.     Sanity  indicate  disease  or  disability,  but  cannot 
is  a  question  of  the  same  character.     So,  give  his  opinion  on  the  subject.    But  in 
too,   upon  inquiries  as  to  the   state  or  rarker  v.  B.  &  H.  Steamboat  Co.,  109 
amount  of  one  s  property,  when  the  facts  Mass.   449,  the  same  court  held  that  a 
are  too  numerous  and  evanescent  to  be  non-expert  might  testify  as  to  the  com- 
given  in  detail,  those  acquainted  with  the  parative  health  of  a  person.     This  distinc* 
facts  are  allowed  to  express  an  opinion  tion  between  testifying  to  an  appearance 
which  is  the  mere  grouping  of  the  facts,  of  disease  and  to  an  opinion  of  it  is  oer- 
So,  too,  as  to  the  maricetable  condition  tainly  fine.     What  appears  to  one  in  such 
and  value  of  property,  and  many  other  cases  is  scarcely  different  ttom  his  opinion, 
questions  where  it  is  not  practicable  to  Com.   v.   Cunningham,   104  Mass.  545  ; 
give  more  definite  knowledge,  opinions  are  Com.  v.  Dorsev,   108  Mass.   412.    And 
received.     In  some  cases,  these  opinions  subsequently   the    same  court  (Com.  v. 
must  come  from   exjjerts,  who  have,  ac-  Sturtivant,  117  Mass.  122),  after  a  care- 
quired  special  skill  in  detecting  the  con-  ful  examination  of  numerous  cases,  arrived 
nection  between  certain  external  symptoms  at  the  conclusion  that  ''common  obserr- 
and  their  latent  causes  ;    and  in  other  ers,  having  special  opportunities  for  ob> 
cases,  ail  persons  are  supposed  to  have  servation,  mav  testify  to  their  opinions  at 
such  knowledge  and  experience  as  to  enti-  conclusions  of  fact,  although  they  an  not 
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§4405.  Opiiiions  of  biased  witnaMas.  In  weighing  the  testimony 
of  biased  witnesses,  however,  a  distinction  is  observed  between 
matters  of  opinion  and  matters  of  fact.  Such  a  witness,  it  is  said, 
is  to  be  distrusted  when  he  speaks  to  matters  of  opinion  ;  but  in 
matters  of  factj  his  testimony  is  to  receive  a  degree  of  credit  in 
proportion  to  the  probability  of  the  transaction,  the  absence  or  ex- 
tent of  contradictory  proof,  and  the  general  tone  of  his  evidence.^ 

^  Lockwood  V.  Lockwood,  2  Cart.  281 ;  Dillon  v.  Dillon,  3  Curt.  96,  102. 

experts,  if  the  salrject-inatter  to  which  the  is  the  highest  part  of  a  MIL    Hovey  v. 

testimony  relates  cannot  be  reproduced  or  Sawyer,  5  Allen  (Mass.),  564.    A  witness 

described  to  the  jury  precisely  as  it  ap-  may  also  give  his  opinion  as  to  the  age  of 

peered  to  the  witness  at  the  time,  and  the  a  person  who  pleads  infancy  in  an  action 

lacts  upon  which  the  witness  is  called  to  on  a  contract,  the  witness  naving  had  an 

express  his  opinion  are  such  as  men  in  opportunity  to  observe  the  appearance  of 

general  are  capable  of  comprehending."  the  person  at  the  time  the  contract  was 
ydleman  v.  Beckwith,  43  Com.  9.  Opin-  made.  Benson  v.  McFadden,  50  Ind. 
ions  hare  been  held  admissible  as  to  the  481.  Whether  a  non-expert  is  qiudified 
origin  of  sounds  (State  v,  Shinbom,  46  to  give  an  opinion  is  for  the  jjudge.  A 
N.  H.  497)  ;  as  to  the  health  of  another  farmer  is  qualified  to  give  an  opinion  as  to 
(Wilkinson  v,  Moseley,  30  Ala.  562  ;  Bar-  the  effect  of  constructing  a  railroad  through 
ker  V.  Coleman,  35  Ala.  221) ;  as  to  the  the  farm  of  his  neighbor,  upon  the  con- 
condition  of  anotlier's  eyesight  ( Adams  v.  yenience  and  expense  of  carrying  it  on. 
People,  63  N.  Y.  Ct.  of  App.  621)  ;  Tucker  v,  Mass.  Cent  R.  R.,  118  Mass. 
whether  certain  hairs  are  human  (Com.  v.  546.  And,  generally,  opinions,  like  other 
Dorsey,  103  Mass.  412)  ;  the  meanins  of  testimony,  are  competent  in  the  class  of 
certain  gestures,  or  tones  of  voice,  ana  to  cases  in  which  they  are  the  best  testi- 
whom  they  apply  (Leonard  o.  Allen,  11  mony;  as  where  a  mere  descriptiota,  with- 
Cush.  (Mass.)  241  ;  and  see  post,  yol.  ii.  out  an  opinion,  would  generally  conyey  a 
§  417,  n.)  ;  the  correspondence  between  yery  imperfect  idea  of  the  force,  meanmg, 
boots  and  footprints  (CJom.  v.  Pope,  103  and  inherent  character  of  the  things  de- 
Mass.  440)  ;  that  two  pieces  of  wood  are  scribed.  Non-experts  may  ^ye  their 
parts  of  the  same  stick  (Ck>m.  v.  Choate,  opinions  on  questions  of  identity,  resem- 
105  Mass.  451) ;  but  not  that  a  piece  of  blance,  apparent  condition  of  body  or 
pa|>er  looks  as  if  it  had  been  uiod  as  a  mind,  intoxication,  insanity,  sickness, 
wadding  for  a  gun,  if  the  paper  is  pro-  health,  value,  conduct,  and  bearing, 
ducked  in  court  (People  v,  Manke,  78  N.  whether  fHendly  or  hostile,  and  the  like. 
Y.  611) ;  that  a  horse  appears  to  be  dis-  Doe,  J.,  in  State  v.  Pike,  49  N.  H.  399, 
eased  in  the  foot  (31  Is.  H.  485)  ;  or  to  a  yery  elaborate  and  valuable  opinion, 
be  frightened  or  sulky  (46  Id.  23);  or  that  In  Hamilton  v.  People,  Sup.  Ct.  Mich., 
a  fverson  appears  to  feel  sad  (Culver  v,  13  Am.  L.  B;eg.  N.  s.  679,  it  is  held,  upon 
Dwight,  6  dray  (Mass.),  444) ;  or  to  be  the  same  ground,  that  the  opinion  of  one 
intoxicated  (People  v.  Eastwood,  14  N.  Y.  witness  as  to  the  credibility  of  another  is 
562)  ;  or  as  to  the  Qualities  of  a  horse  admissible. 

(State  V,  Avery^  44  Ii.  H.  392)  ;  or  of  Expert  testimony  is  admissible  on  the 

one's  pecuniary  responsibility  (Bank  of  value  of  lands,  especially  in  cities  where 

Middlebury  v.  Rutland,  33  Yt.  414).     So,  values  vair  so  much  according  to  localitv, 

also,  as  to  values  and  prices  (Nellis  v.  Mc-  that  it  is  mirly  a  subject  of  special  study 

Carn,  35  Barb.  (N.  Y.)  115;    Derby  v,  to  learn  the  yalues.     In  Burt  v.  Wiggles- 

Gallup,  5  Minn.  119 ;  Brady  v.  Brady,  8  worth,  117  Mass.  302,  though  such  evi- 

AUen  (Mass.),  101;  McDonald  v.  Christie,  dence  was  rejected,  it  was  rejected  be- 

42  Barb.  (N.  Y.)  36)  ;  so,  also,  opinions  cause  the  evidence  was  as  to  what  the 

as  to  times  and  distances  are  admissible  land  would  be  worth  if  certain  buildings 

(Campbell  v.  State,  23  Ala.  44)  ;  but  not  were  erected  on  it,  1  «.  it  was  a  mere 

an  opinion  as  to  how  far  a  conversation,  guess  at  a  future  yalue.     Cf.    Hanoyer 

said  to  haye  been  carried  on  in  an  ordinary  Water  Co.  v.  Ashland  Iron  Co.,  84  Pa. 

tone,  but  not  heard  by  the  witness,  could  St.  279  ;  Penn.  R.  R.  v.  Bunnell,  81  Id. 

be  heard  (Haidenburgh  v.   Cockroft,   5  414 ;    Stone  «.   Covell,  29    Mich.   359  ; 

Daly,  N.  Y.  C.  C.  P.  79, 1874) ;  nor  what  Swan  v,  Middlesex  Ck>.,  101  Mass.  173. 
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§  441.  Opinion  as  to  legal  or  moral  obligationa.  Bat  witnesses 
are  not  receivable  to  state  their  views  on  matters  of  legal  or  moral 
obligation^  nor  on  the  manner  in  which  other  persons  would  prob- 
ably be  influenced,  if  the  parties  acted  in  one  way  rather  than  in 
another.^  (a)  Therefore  the  opinions  of  medical  practitioners 
upon  the  question,  whether  a  certain  physician  had  honorably  and 
faithfully  discharged  his  duty  to  his  medical  bretliren,  hare  been 
rejected.^  So  the  opinion  of  a  person  conversant  with  the  busi- 
ness of  insurance,  upon  the  question,  whether  certain  parts  of  a 
letter,  which  the  broker  of  the  insured  had  received,  but  which 
he  suppressed  when  reading  the  letter  to  the  underwriters,  were 
or  were  not  material  to  be  communicated,  has  been  held  inad- 
missible ;  ^  for,  whether  a  particular  fact  was  material  or  not  in 
the  particular  case  is  a  question  for  the  jury  to  decide,  under  the 
circumstances.^  (()  Neither  can  a  witness  be  asked,  what  would 
have  been  his  own  conduct  in  the  particular  case.^  But  in  an 
action  against  a  broker  for  negligence,  in  not  procuring  the  need- 
ful alterations  in  a  policy  of  insurance,  it  has  been  held,  that  other 
brokers  might  be  called  to  say,  looking  at  the  policy,  the  invoices, 

^  Per  Ld.  Denman,  C<  J.,  in  CampbeU  v,  Rickards,  5  B.  &  Ad.  840 ;  s.  c.  2  N.  4 
H.  542.  Bat  where  a  libel  consisted  in  imputing  to  the  plaintiff  that  he  acted  dis- 
honorably, in  withdrawing  a  horse  which  had  been  entered  for  a  race  ;  and  he  proved 
by  a  witness  that  the  rules  of  the  jockey  dub  of  which  he  was  a  memb^'  permitted 
owners  to  withdraw  their  horses  before  the  race  was  run  ;  it  was  held  that  the  witness 
on  cross-examination,  might  be  asked  whether  such  conduct  as  he  had  described  as 
lawful  under  those  rules  would  not  be  regarded  by  him  as  dishonorable.  Greville  v. 
Chapman,  6  Q.  B.  781. 

*  Kamadge  v,  Ryan,  9  Bins.  838. 

s  Campbell  «.  Rickards,  5  B.  &  Ad.  840,  in  which  the  case  of  Rickards  v.  Murdock, 
10  B.  &C.  527,  and  certain  other  decisions  to  the  contrary,  are  considered  and  over- 
ruled. See  accordingly,  Carter  «.  Boehm,  8  Burr.  1905,  1918  ;  Duireil  v.  Bederley,  1 
Holt's  Cas.  283  ;  Jefierson  Ins.  Co.  v.  Cotheal,  7  Wend.  72,  79. 

*  Rawlins  v.  Desborough,  2  M.  &  Rob.  829  ;  Westbury  v.  Aberdein,  2  M.  fc  W. 
267. 

^  Berthon  v,  Loughman,  2  Stark.  258. 


(a)  Bennett  v,  Clemence,  d  Allen 
(Biass.),  10.  On  the  general  subject  of 
expert  testimony,  see  Rogers  on  £xpert 
Testimony. 

(6)  So,  as  the  question  of  due  care  or 
n^ligence  is  for  the  jury,  the  witness 
cannot  be  asked  whether  a  party  to  a  suit 
exercised  due  care  (Hopkins  v.  Indian.  & 
St.  Louis  R.  R.  Co.,  78  111.  82) ;  or 
whether  a  person  is  a  careful  driver  (Mor- 
ris V.  East  Haven,  41  Conn.  252)  ;  nor, 
in  an  action  for  assault  and  battery, 
whether  the  defendant's  act  was  jusfifia- 
ble  (Barts  v.  Morse,  126  Mass.  226)  ;  nor, 
after  testifying  in  answer  to  a  hypothet- 


ical question,  that  he  should  consider  tiie 
testator  of  sound  mind,  can  he  testify 
directly  that  he  considered  the  testator 
competent  to  make  a  will.  May  v.  Brad- 
lee,  127  Id.  414. 

So,  it  is  improper  to  ask  a  witness 
whether  a  road  was  eUuigerous,  in  an  action 
for  personal  injuries  caused  by  the  danger^ 
ous  condition  of  the  road  (Stillwater  Turn- 
pike Co.  V,  Coover,  26  Ohio  St  520) ; 
or  whether  a  person  accused  of  homicide, 
who  sets  up  self-defence,  was  in  imminent 
danger  (State  v.  Rhodes,  29  Id.  171),  as 
these  are  questions  for  the  jury. 
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and  the  letter  of .  instructions,  what  alterations  a  skilful  broker 
ought  to  have  made.^  (a) 

^  Chapman  v.  Walton,  10  Bing.  57.  Upon  the  question,  whether  the  opinion  of  a 
person,  conversant  vrith  the  business  of  insunnee,  is  admissible,  to  show  that  the  rate 
of  the  premium  would  hare  been  affected  by  the  communication  of  particular  facts, 
there  has  been  much  diyersity  of  opinion  among  judges,  and  the  cases  are  not  easily 
reconciled.  See  Phil.  &  Am.  on  Evid.  899  ;  2  Stark.  Evid.  886.  But  the  later  deci- 
sions are  against  the  admissibility  of  the  testimony,  as  a  general  rule.  See  Campbell 
V.  Rickards,  5  3,  k  Ad.  840.  Perhaps  the  following  observations  of  Mr.  Starkie,  on 
this  subject,  will  be  found  to  indicate  the  true  principle  of  discrimination  among  the 
cases  whidi  call  for  die  application  of  the  rule.  "  Wnenever  the  fixing  the  fair  price 
and  value  upon  a  contract  to  insure  is  matter  of  skill  and  judgment,  acting  accoitUng 
to  certain  general  rules  and  principles  of  calculation,  applied  to  the  particular  circum- 
stances of  each  individual  case,  it  seems  to  be  matter  of  evidence  to  show  whether  the 
facts  suppressed  would  have  been  noticed  as  a  term  in  the  particular  calculation.  It 
would  not  be  difficult  to  propound  instances,  in  wbich  the  materiality  of  the  fact  with- 
held would  be  a  question  of  pure  science  ;  in  other  instances,  it  is  very  possible  tiiat 
mere  common  sense,  independent  of  any  peculiar  skill  or  experience,  would  be  sufficient 
to  comprehend  that  the  disclosure  was  material,  and  its  suppression  fraudulent, 
although  not  to  understand  to  what  extent  the  risk  was  increased  by  that  fact.  In 
intermediate  cases,  it  seems  to  be  difficult  in  principle  wholly  to  exclude  the  evidence, 
although  its  importance  may  vaiy  exceedingly  according  to  circumstances."  See  2 
Stark.  Evid.  887,  888  (8d  Loud,  ed.),  649  (6th  Am.  ed.). 


(a)  The  following  note  is  taken  from  ations.  But  it  was  decided  in  the  case 
Judge  May's  edition  of  this  book  :  In  last  cited  from  Massachusetts,  that  the 
Joyce  V.  Maine  Insurance  Co.,  45  Me.  168,  question  whether  such  leaving  a  dwelling- 
it  was  decided  that  an  expert  in  insurance  house  unoccupied  is  material  to  the  risk, 
matters  could  not  be  permitted  to  ^ve  his  misht  be  tested  by  the  question  whether 
opinion  whether  "  the  rate  of  premium  for  underwriters  generally  would  in  such  case 
insurance  would  be  increased  oy  vacating  char^  a  higher  premium.  And  see  also 
a  dwelUnff-house."  The  condition,  made  Memam  v.  Middlesex  Ins.  Co.,  21  Pick, 
part  of  we  contract,  made  the  insurance  162  ;  Daniels  v.  Hudson  River  Fire  Ins. 
void  and  of  no  effect  if  the  risk  should  be  Co.,  12  Cush.  (Mass.)  416.  The  first  ques- 
increaaed  by  any  means  whatever  within  tion  was  said  to  be  as  to  a  subject  within 
the  control  of  the  insured.  It  was  said  common  knowledge,  as  to  whicn  opinions 
not  to  be  a  question  of  science  or  skill.  So  were  inadmissible,  while  the  latter  related 
it  has  been  held,  and  for  a  like  reason,  to  a  matter  which  was  within  the  peculiar 
that,  under  substantially  similar  terms  of  knowledge  of  persons  versed  in  the  busi- 
the  contract,  insurance  experts  could  not  ness  of  insurance.  The  distinction,  though 
be  permitted  to  testify  whether  "leaving  fine,  seems  to  be  sound  ;  it  is  between  an 
a  dwelling-house  unoccupied  for  a  consid-  inadmissible  opinion  and  an  admissible 
erable  length  of  time "  was  an  increase  of  fact  The  inference  of  increased  risk, 
risk.  Luce  v.  Dorchester  Mnt.  Fire  Ins.  based  upon  the  fact  known  to  him  of  a 
Co.,  105  Mass.  298  ;  Cannell  v,  Phcenix  higher  rate  of  premium  in  such  cases,  can- 
Ins.  Co.,  59  Me.  582.  But  in  Foy  v.  MtDA  not  be  stated  oy  the  witness  ;  but  he  may 
Ins.  Co.,  8  Allen  (N.  B.),  29,  such  evi-  state  the  fact,  which  is  to  him  a  matter  of 
dence  was  admitted  without  objection,  special  knowledge,  and  from  this  the  jury 
And  generally  their  opinions  as  to  the  may  draw  the  inference  of  increased  n»\L 
materiality  of  certain  facts  to  the  risk  are  That  persons  having  this  peculiar  knowl- 
incompetent.  Milwaukee,  &c.  Ry.  Co.  edge  may  testify  thereto  is  a  well-settled 
V.  Kellogg,  94  U.  S.  469  ;  Jefferson  Ins.  rule  of  evidence.  Webber  v.  Eastern  Rail- 
Co.  V.  C^theal,  7  Wend.  (N.  Y.)  72;  road  Co.,  2  Met  (Mass.)  147;  Mulry  v. 
Hartford  Prot  Ins.  Co.  v.  Harmer,  2  Ohio  Mohawk  Valley  Ins.  Co.,  5  Gray  (Mass.), 
St  452  ;  HOI  v.  Lafayette  Ins.  Co.,  2  541  ;  Hawes  v.  New  England  Ins.  Co.,  2 
Mich.  476.  C<nUra^  Kern  v.  South  St  Curtis,  C.  Ct.  229 ;  Lyman  v.  State  Ins. 
Louis  Mut  Fire  Ins.  Co.,  40 Mo.  19.  But  Co.,  14  Allen  (Mass.),  329  ;  Hartman  v, 
in  Schenck  V.  Mercer  County  Mutual  In-  Keystone  Ins.  Co.,  21  Pa.  St  466  ;  Quin 
snrance  Company,  4  Zab.  (N.  J.)  447,  a  v.  National  Ass.  Co.,  Jones  &Cary  (Irish), 
fireman  was  iQlowed  to  testify  whether  the  816.  In  life  insurance,  physicians  may 
riflk  of  fire  was  increased  by  certain  alter-  give  their  opinion  as  to  the  causes  of  dia- 
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§  442.  Party  voaohM  for  bis  wltneM.  When  a  party  offers  a 
witness  in  proof  of  his  cause,  he  thereby,  in  general,  represents 
him  as  worthy  of  belief.  He  is  presumed  to  know  the  character 
of  the  witnesses  he  adduces ;  and  having  thus  presented  them  to 
the  court,  the  law  will  not  permit  the  party  afterwards  to  impeach 
their  general  reputation  for  truth,  or  to  impugn  their  credibility  by 
general  evidence,  tending  to  show  them  to  be  unworthy  of  belief. 
For  this  would  enable  him  to  destroy  the  witness  if  he  spoke 
against  him,  and  to  make  him  a  good  witness  if  he  spoke  for  him, 
with  the  means  in  his  hand  of  destroying  his  credit  if  he  spoke 
against  him.^  (a) 

§  443.  Zbcoeptioiis.  But  to  this  general  rule  there  are  iome  ex- 
ceptions. For,  where  the  witness  is  not  one  of  the  party's  own 
selection,  but  is  one  whom  the  law  obliges  him  to  callj  such  as  the 
subscribing  witness  to  a  deed,  or  a  will,  or  the  like :  here  he  can 
hardly  be  considered  as  the  witness  of  the  party  calling  him,  and 
therefore,  as  it  seems,  his  character  for  truth  may  be  generally 
impeached.^  (6)yBut,  however  this  may  be,  it  is  exceedingly  clear 
i-ttertr-Aeparty,  calling  a  witness,  is  not  precluded  from  proving 
(  the  truth  of  any  particular  fact^  by  any  other  competent  testimony, 
in  direct  contradiction  to  what  such  witness  may  have  testified ; 
and  this  not  only  where  it  appears  that  the  witness  was  innocently 
nustaken,  but  even  where  the  evidence  may  collaterally  have  the 
effect  of  showing  that  he  was  generally  unworthy  of  belief .»  (c) 

1  Bull.  N.  P.  297 ;  Ewer  v.  Ambrose,  8  B.  &  C.  746  ;  Stockton  «.  Demuth,  7 
Watts,  89  ;  Smith  v.  Price,  8  Watts,  447.  Bat  where  a  witness  testified  to  the  jary, 
contrary  to  her  statement  in  a  former  deposition  given  in  the  same  cause,  it  was  held 
not  improper  for  the  Judge  to  order  the  deposition  to  be  read,  in  order  to  impeach  the 
credit  of  tne  witness.    Hex  v,  Oldroyd,  Kuss.  &  By.  887. 

«  Lowe  V,  Jolliffe,  1  W.  Bl.  865 ;  Poth.  on  Obi.  by  Evans,  vol.  iL  p.  282,  App.  No. 
16  ;  Williams  v.  Walker,  2  Rich.  Eq.  291.  And  see  Goodtitle  v.  Clayton,  4  Buit. 
2224  ;  Cowden  v.  Reynolds,  12  S.  &  R.  281.  But  see  Whitakcr  v.  Salisbury,  15  Pick. 
644,  545  ;  Dennett  v.  Dow,  5  ShepL  19  ;  Brown  v.  Bellows,  4  Pick.  179. 

*  Bull.  N.  P.  297  ;  Alexander  v,  Gibson,  2  Campb.  555  ;  Richardson  v.  Allan,  2 
Stark.  884  ;  Ewer  v.  Ambrose^  3  B.  &  C.  746  ;  6  D.  &  R.  127  ;  8.  c.  4  B.  It  C.  25  ; 
Friedlander  v,  London  Assur.  Co.,  4  B.  &  Ad.  193  ;  Lawrence  v.  Barker,  5  Wend.  805, 


ease,  and  whether  a  particular  disease  or 
infirmity  or  injury  or  nabit  is  the  cause  of 
death,  or  tends  to  shorten  life  (Miller  v. 
Mut.  Ben.  Life  Ins.  Co.,  81  Iowa,  216) ; 
but  neither  they  nor  e^roerts  in  insurance 
can  be  allowed  to  give  their  opinion  upon 
the  question  whether  the  applicant  was 
an  insurable  subject^  nor  wnether  cer* 
tain  facts  render  the  subject  uninsurable. 
Rawls  V.  Am.  Life  Ins.  Co.,  86  Barb.  857  ; 
8.  0.  affirmed  27  N.  Y.  282. 


(a)  Sewell  v.  Gardner,  48  Md.  182; 
Pollock  f?.  Pollock,  71  K.  Y.  137.  When 
one  party  to  a  suit  is  empowered  by  statute 
to  take  the  testimony  of  the  other  party, 
he  generally  makes  the  other  par^  bia 
witness  to  that  extent,  and  cannot  imneach 
his  credibility.  Warren  «.  Oabrid,  51 
AJa.  285. 

0)  Shorey  v..  Hursey,  82  Me.  579. 

(c)  Artz  V,  Chicago,  R.  L  &  P.  R.  B. 
Co.,  44  Iowa,  284 ;   Skipper  v.  State,  59 
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6  444.  Previous  inoonsiitent  statements.  Whether  it  be  compe- 
tent for  a  party  to  prove  that  a  witness  whom  he  has  called,  and 
whose  testimony  is  unfavorable  to  his  cause,  hadpreviou9ly  stated 
the  facts  in  a  different  manner^  is  a  question  upon  which  there 
exists  some  diversity  of  opinion.  On  the  one  hand,  it  is  urged, 
that  a  party  is  not  to  be  sacrificed  to  his  witness ;  that  he  is  not 
represented  by  him,  nor  identified  with  him ;  and  that  he  ought 
not  to  be  entrapped  by  the  arts  of  a  designing  man,  perhaps  in 
the  interest  of  his  adversary.^  On  the  other  hand,  it  is  said,  that 
to  admit  such  proof  would  enable  the  party  to  get  the  naked 
declarations  of  a  witness  before  the  jury,  operating,  in  fact,  as  in- 
dependent evidence ;  and  this,  too,  even  where  the  declarations 
were  made  out  of  court,  by  collusion,  for  the  purpose  of  being  thus 
introduced.^  (a)  But  the  weight  of  authority  seems  in  favor  of 
admitting  the  party  to  show  that  the  evidence  has  taken  him  by 
surprise,  and  is  contrary  to  the  examination  of  the  witness  pre- 
paratory to  the  trial,  or  to  what  the  party  had  reason  to  believe 
he  would  testify  ;  or,  that  the  witness  has  recently  been  brought 
under  the  influence  of  the  other  party,  and  has  deceived  the  party 
calling  him.  For  it  is  said  that  this  course  is  necessary  for  his 
protection  against  the  contrivance  of  an  artful  witness ;  and  that 
the  danger  of  its  being  regarded  by  the  jury  as  substantive  evi- 
dence is  no  greater  in  such  cases  than  it  is  where  the  contradic- 
tory declarations  are  proved  by  the  adverse  party/'  (6) 

per  SaTBge,  C.  J.  ;  Cowden  v.  Reynolds,  12  S.  &  R.  281 ;  Bradley  v.  Ricardo,  8  Bing. 
57  ;  JadEson  v.  Leek,  12  Wend.  105 ;  Stockton  v.  Demuth,  7  Watts  89  ;  Brown  v. 
Bellowa,  4  Pick.  179,  194 ;  Perry  v.  Maseey,  1  Bail  82  ;  Spencer  v.  White,  1  Ired. 
239 ;  Dennett  v.  Dow,  5  Shepl.  19 ;  Mc Arthur  v,  Hurlbert,  21  Wend.  190  ;  Attor.. 
Oen.  V,  Hitchcock,  1  £zch.  91,  11  Jur.  478  ;  The  Lochlibo,  14  Jur.  792 ;  1  £ng.  L.  & 
£q.  645. 

1  Phil,  k  Am.  on  Erid.  904,  905  ;  2  PMl.  Evid.  447. 

«  IWd. ;  Smith  r.  Price,  8  Watts,  447 ;  Wright  v.  Beckett,  1  M.  &  Rob.  414,  428, 
per  BoUand,  B. 

•  Wright  V,  Beckett,  lU,k  Rob.  414,  416,  per  Ld.  Denman  ;  Rice  v.  New  Eng. 
Marine  Ins.  Co.,  4  Pick.  439  ;  Rex  v.  Oldroyd,  Russ.  &  Ry.  88,  90,  per  Ld.  Ellenborongh, 
and  Mansfield,  C.  J.  ;  Brown  v.  Bellows,  4  Pick.  179 ;  State  v.  Norris,  1  Hayw. 
437,  438  ;  2  PhiL  Evid.  450-463  ;  Dunni?.  Aslett,  2M.  &  Rob.  122  ;  Bank  of  Northern 
Liberties  v,  Davis,  6  Watts  &  Serg.  285  ;  infrOf  §  467,  n.  But  see  Holdsworth  v. 
Mayor  of  Dartmouth,  2  M.  &  Rob.  153 ;  Reg.  v.  Ball,  8  0.  &  P.  745 ;  and  R^.  v. 
Farr,  8  C.  &  P.  768,  where  eyidence  of  this  kind  was  rejected.     In  a  recent  case,  now- 

Oa.  63 ;  Warren  v.  Gabriel,  51  Ala.  235  ;  (a)  Adams  v.  Wheeler,  97  Mass.   67 

Gibbs  V,  Huyler,  41  N.  Y.  Super.  Ct.  190 ;  (but  see  note  6,  infra) ;  People  v.  Jacobs, 

Pollock  9.  Pollock,  71  N.  Y.  137  ;   Coul-  49  CaL  884  ;  Coulter  v.  American  Express 

ter  V,   American  Express  Co.,  66  N.  Y.  Co.,  56  N.  Y.  585. 
585  ;    Hall  v.  Hougnton,  37  Me.  411 ;  (b)  Compare  Com.  v,  Hudson,  11  Gray 

Seavj  V,  Dearborn,  19  N.  H.  851  ;  Brown  (Mass.),  64  ;  Greenongh  v.  Eccles,  5  C.  B. 

V.  Wood,  19  Mo.  475.  K.  s.  786  ;  Reg.  v,  Williams,  6  Cox,  C.  0. 
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§  445.  CroM^ezamlnatioiL  When  a  witness  has  been  examined 
in  chief,  the  other  party  has  a  right  to  eroB^-examine  him.^  (ji) 
But  a  question  often  arises,  whether  the  witness  has  been  so  exam- 
ined in  chief,  as  to  give  the  other  party  this  right.  If  the  witness 
is  called  merely  for  the  purpose  of  producing  a  paper,  which  is  to 
be  proved  by  another  witness,  he  need  not  be  sworn.*  Whether 
the  right  of  cross-examination,  that  is,  of  treating  the  witness  as 
the  witness  of  the  adverse  party,  and  of  examining  him  by  leading 
questions,  extends  to  the  whole  case  or  is  to  be  limited  to  the 
matters  upon  which  he  has  already  been  examined  in  chief,  is  a 
point  upon  which  there  is  some  diversity  of  opinion.  In  Eng- 
land, when  a  competent  witness  is  called  and  sworn,  the  other 

eyer,  this  point  haa  been  more  fully  considered,  and  it  was  held,  that  if  a  witneaa  unex- 
pectedly giFes  evidence  adverse  to  the  party  calling  him,  the  party  may  nsk  him  if  he 
nas  not,  on  a  particular  occasion,  made  a  contraiy  statement.  (6)  And  the  question 
and  answer  may  go  to  the  jury,  with  the  rest  of  the  evidence,  the  judge  cautioning  them 
not  to  infer,  from  the  question  alone,  that  the  fact  suggested  in  it  is  true.  In  such 
case,  the  party  who  called  the  witness  may  still  go  on  to  prove  his  case  by  other  wit- 
nesses, notwithstauding  their  testimony,  to  relative  facts,  may  contradict,  and  thus 
indirectly  discredit,  the  former  witness.  Thus,  in  an  action  for  an  assault  and  battery,  if 
the  plaintiff's  first  witness  testifies  that  the  plaintiff,  in  conversation,  ascribed  the  iignry 
to  an  accident,  the  plaintiff  may  prove  that,  in  fact,  no  such  accident  occurred.  And 
if  the  witness  denies  a  material  fact,  and  states  that  persons  connected  with  the  plaintiff' 
offered  him  money  to  assert  the  fact,  the  plaintiff  may  not  only  still  go  on  to  prove  the 
fact,  but  he  may  also  disprove  the  subornation  ;  for  this  latter  fact  has  now  become 
relevant,  though*  no  part  of  the  main  transaction,  inasmuch  a&  its  truth  or  falsehood 
may  fairly  influence  the  belief  of  the  jury  as  to  the  whole  case.  Melluish  v.  Collier,  15 
Q.  B.  878. 

^  If  the  witness  d\es  after  he  has  been  examined  in  chief,  and  before  his  crosa-exami^ 
nation,  it  has  been  held  that  his  testimony  is  inadmissible.  Kissam  v.  Fcmest,  25 
Wend.  651.  But  in  equity,  its  admissibility  is  in  the  discretion  of  the  court,  in  view 
of  the  circumstances.     Oass  «.  Stinson,  3  Sumn.  104-108  ;  tit/m,  §  554. 

>  Perry  v.  Gibson,  1  Ad.  &  £1.  48  ;  Davis  v.  Dale,  1  M.  &  M.  514  ;  Reed  «.  Jaroe8» 
1  SUrk.  182  ;  Rush  v.  Smith,  1  C.  M.  &  R.  94 ;  Summers  v.  Moseley,  2  C.  4b  M.  477. 

848  ;   People  v.  Safford,  5  Denio  (N.  Y.),  Dean  v.  Knight,  1  F.  &  F.  433  ;  Jackson 

112  ;    Bullaid  v.  Pearsall,  68  N.  Y.  280  ;  v.  Thomas,  10  W.  R.  42. 
McDaniel  v.   State,  53    Ga.   258.     The         (a)  Where  the  State  has  summoned  a 

Lochlibo,  1  £ng.   L.  4b  £q.  645  ;  8  Rob.  witness,  and  the  witness  has  been  swora, 

Adm.  810.     By  statute  in  Massachusetts  but  not  examined,  the  prisoner  has  no 

(Pub.  Stat.  c.  169,  §  22),  a  nart^  producing  right  to  cross-examine  him  as  to  the  whole 

a  witness  may  prove  that  lie  has  at  other  case.    Austin  v.  State,  14  Ark.  555.    If 

times  made  statements  inconsistent  with  a  witness  gives  no  testimony  in  his  exami- 

his  present  testimony;  but  before  this  proof  nation  in  chief,  he  cannot  be  croas-exam- 

can  be  given,  the  circumstances  of  the  sup-  ined  for  the  purpose  of  discrediting  him. 

posed  statements,  sufficient  to  designate  Bracegirdle  v.  Bailey,  1  F.  &  F.  536.     At 

the  particular  occasion,  must  be  mentioned  a  preliminary  hearing,  to  determine  the 

to  uie  witness,  and  he  must  be  asked  competency  of  evidence,  the  judge  may 

whether  he  made  such  statements,  and  be  refuse  to  permit  cross-examination.    Com. 

allowed  to  explain  them.     Cf.  Brooks  v,  v.  Morreu,  99  Mass.  542. 
Weeks,  121  Mass.  438  ;  Newell  v.  Homer,  (5)  To  this  effect  is   Hemingway  v. 

120  Id.  277  ;  Day  v.  Cooley,  118  Id.  524  ;  Garth,  51  Ahu  580,  and  this  obtains  by 

and  similar  statutes  exist  in  many  States  statute  in  Kentucky.    Blackburn  v.  Com., 

and  in  England,  17  k  18  Vict  c.  125 ;  12  Bush,  181. 
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party  will,  ordinarily,  and  in  strictness,  be  entitled  to  cross- 
examine  him,  though  the  party  calling  him  does  not  choose  to 
examine  him  in  chief ;  ^  unless  lie  was  sworn  by  mistake ;  ^  or, 
unless  an  immaterial  question  having  been  put  to  him,  his  fur- 
ther examination  in  chief  has  been  stopped  by  the  judge.^  And 
even  where  a  plaintiff  was  under  the  necessity  of  calling  the  de- 
fendant in  interest  as  a  witness,  for  the  sake  of  formal  proof  only, 
he  not  being  party  to  the  record,  it  has  been  held,  that  he  was 
thereby  made  a  witness  for  all  purposes,  and  might  be  cross- 
examined  to  the  whole  case.^  In  some  of  the  American  courts 
the  same  rule  has  been  adopted ;  ^  (a)  but  in  others,  the  contrary 
has  been  held ;  ^  (i)  and  the  rule  is  now  considered  by  the  Supreme 
Court  of  the  United  States  to  be  well  established,  that  a  party  has 
no  right  to  cross-examine  any  witness,  except  as  to  facts  and  cir- 
cumstances connected  with  the  matters  stated  in  his  direct  exam- 
ination ;  and  that  if  he  wishes  to  examine  him  to  other  matters, 
he  must  do  so  by  making  the  witness  his  own,  and  calling  him,  as 
such,  in  the  subsequent  progress  of  the  cause.^  (e) 
§'446.  Same  subject     The  power  of  cross-examination  has 

I  Rex  V.  Brooke,  2  Stark.  472  ;  Phillipe  v.  Earner,  1  Esp.  857  ;  Dickinsoii  v.  Shee, 
4  Esp.  67  ;  Reg.  v.  Murphy,  1  Amist  Macartn.  &  Ogle,  204. 

s  Cliiford  v.  Hunter,  8  C.  ft  P.  16  ;  Rush  v.  Smith,  1  G.  M.  JE  R.  94 ;  Wood  v. 
Mackinson,  2  M.  &  Rob.  273. 

*  Oreery  v.  Carr,  7  G.  &  P.  64.  «  Morgan  v.  Brydges,  2  Stark.  314. 

*  Moody  V,  Rowell,  17  Pick.  490,  498  ;  Jackson  v.  Varied  7  Cowen,  288  ;  2  Wend. 
166  ;  Fulton  Bank  v.  Stafford,  2  Wend.  488. 

*  Harrison  V.  Rovran,  8  Wash.  580  ;  EUmakerv.  Buckley,  16  S.  &  R.  77. 

7  The  Philadelphia  &  Trenton  Railroad  Co.  v,  Stimpson,  14  Peters,  448,  461  ;  Floyd 
V.  Bovard,  6  Watta  k  Sere.  75.  It  is  competent  for  tne  ^arty,  after  having  closed  liis 
case  so  far  as  relates  to  tne  evidence,  to  introduce  additional  evidence,  by  the  cross- 
examination  of  the  witnesses  on  the  other  side,  for  the  purpose  of  more  fuU^  proving 
facts  not  already  sufficiently  proved ;  the  subject  beixig  within  the  discretion  of  the 
judge.    Com.  v.  Eastman,  I'Cush.  189,  217. 


(a)  Linsley  v.  Lovely,  26  Vt.  123 ; 
Blackinffton  v,  Johnson,  126  Mass.  21  ; 
Beal  V.  Nichols,  2  Gray,  262.  This  case 
decides,  also,  that  where  a  witness  is  called 
only  to  prove  the  execution  of  an  instru- 
ment, and  is  cross-examined  ffenerally  by 
the  other  party,  the  party  calRng  him  has 
not  a  right  to  cross-examine  him  upon  the 
new  matter  upon  which  he  was  examined 
by  the  other  party,  unless  allowed  by  the 
court  in  its  discretion  to  do  so  ;  and  he 
cannot  except  to  the  ruling  of  the  court, 
that,  as  a  matter  of  law,  he  has  no  right 
to  to  cross-examine  him. 

(h)  BeU  V.  Prewitt,  62  IIL  862 ;  Lloyd 
V.  Thompson,  5  111.  App.  90  ;  Gale  v.  Peo- 
ple, 26  Mich.  157 ;  Wilson  v,  Wagar,  lb. 


452  ;  Haynes  v.  Ledyard,  88  Mich.  819  ; 
Buckley  v.  Buckley,  12  Nev.  428  ;  Pulton 
V.  Central  Bank,  92  Pa.  St.  112 ;  Monon- 
gahela  Water  Co.  v.  Stewartson,  96  Id. 
436  ;  Cramer  «.  Cullinane,  2  McArthur 
(D.  C.),  197.  This  does  not  exclude  cross- 
examination  on  matters  outside  the  direct 
examination,  so  far  as  the  cross-examina- 
tion LB  directed  against  the  credibility  of 
the  witness.  State  v.  Willingham,  88 
La.  An.  587. 

(c)  In  Donnelly  v.  State,  2  Dutcher, 
468,  it  was  decided  that  the  defendant  in 
a  criminal  prosecution  could  not  ask  the 
prosecutor's  witness  any  auestion  not  con- 
nected with  the  examination  in  chief,  and 
which  was  material  only  by  way  of  de- 
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been  justly  said  to  be  one  of  the  principal,  as  it  certainly  is  one  of 
the  most  efficacious,  tests,  which  the  law  has  devised  for  the  dis- 
covery of  truth.  By  means  of  it,  the  situation  of  the  witness 
with  respect  to  the  parties,  and  to  the  subject  of  litigation,  his 
interest,  his  motives,  his  inclination  and  prejudices,  his  means  of 
obtaining  a  correct  and  certain  knowledge  of  the  facts  to  which 
he  bears  testimony,  the  manner  in  which  he  has  used  those  means, 
his  powers  of  discernment,  memory,  and  description,  are  all  fully 
investigated  and  ascertained,  and  submitted  to  the  consideration 
of  the  jury,  before  whom  he  has  testified,  and  who  have  thus  had 
an  opportunity  of  observing  his  demeanor,  and  of  determining 
the  just  weight  and  value  of  his  testimony.  It  is  not  easy  for  a 
witness,  who  is  subjected  to  this  test,  to  impose  on  a  court  or 
jury ;  for  however  artful  the  fabrication  of  falsehood  may  be,  it 
cazmot  embrace  all  the  circumstances  to  which  a  cross-examina- 
tion may  be  extended.^ 

^  1  stark.  Eyid.  160, 161.  On  the  subject  of  ezaminmgand  cross-ezamining  witness- 
68  viva  voce,  Qnintilian  giyes  the  foUowmg  instnictions :  "  Primrnn  est,  nosae  UtienL 
Nam  timidus  terreri,  stoltus  decipi,   iracundus  condtari,  ambitiosns  inliari,  longns 

Srotrahi  potest ;  prudens  vero  et  constans,  vol  tanquam  inimicns  et  pemcax  dimitteu- 
us  statim,  vel  non  interrogatioue,  sed  brevi  interlocutione  patroni,  refutandus  est ;  aut 
aliqno,  si  oontinget,  urbane  dicto  refrigerandus  ;  aut,  si  quid  in  ejus  yitam  did  potent, 
infamia  criminum  destruendus.  Probos  quosdam  et  verecundos  non  aspere  incessere 
profuit ;  nam  snpe,  qui  adversus  insectantem  pugnassent^  modestia  mitigantnr.  Omnia 
autem  inteirogatio,  aut  in  causa  est,  afU  extra  causam.  In  causa  (sicut  aceniiatori 
prscepimus),  patronis  c^uoque  altius,  unde  nihil  suspeoti  ait  repetita  percontatione^ 
priora  sequentibus  apphcaudo,  siepe  eo  perdudt  homines,  ut  invitis,  quod  prosit, 
extorqueat.  Ejus  rei,  sine  dubio,  nee  disciplina  uUa  in  scholis,  nee  ezercitatio  tradi* 
tur  ;  et  naturali  magis  acumine,  aut  usu  contingit  hec  virtus.  •  •  •  &±ra  eau- 
sam  quoque  multa,  quiB  prosint,  rogari  solent,  de  vita  testium  aliorum,  de  sua  ouisqne, 
si  turpitudo,  si  humilitas,  si  amicitia  accusatoris,  si  inimidtiss  cum  reo,  in  quious  ant 
dicant  aliquid,  quod  pix)sit,  aut  in  mendacio  vel  cupiditate  Isadendi  deprehendantnr. 
Sed  in  primis  interrogatio  debet  esse  circumspecta;  quia  multa  contra  patronos  venuste 
testis  8«pe  respondet  eique  pnecipue  vulgo  favetur ;  tum  verbis  quam  mazime  ex  medio 
sumptis ;  ut  qui  rogatur  (is  autem  siepius  imperitus)  intelligat,  aut  ne  intelligere  se 
ne;i:et,  ouod  interrogantis  non  leve  frigus  est."  Quintil.  Inst.  Orat.  lib.  6,  c.  7.  Mr. 
Allison  s  obsei-vations  on  the  same  subject  are  eoually  interesting  both  to  the 
student  and  the  practitioner.  He  observes  :  "  It  is  often  a  convenient  way  of  examin- 
ing,  to  ask  a  witness,  whether  such  a  thing  was  said  or  done,  because  the  thing  men- 

fence.    But  that  is  not  consistent  with  doubt  is  whether  the  adversaiy  shaU  be 

the  ffeneral  practice  in  such  cases.    All  allowed  to  open  his  case  on  cross-exami* 

questions  put  upon  cross-examination  are  nation,  or  shall  be  allowed  to  recaU  the 

supposed  to  be  material  onlj  to  the  adver-  witnesses  at  the  proper  time  in  putting  in 

sary's  case.    The  examination  in  chief  is  his  own  case,  and  this  rests  in  the  diacre- 

supposed  to  have  drawn  out  all  the  testi-  tion  of  the  court    Past,  §  447.    Where  a 

mony  of  the  witness  material  to  the  case  of  witness,  cross-examined  in  part,  without 

the  party  calling  him.    And  whether  the  fault  of  the  |>arty  who  summoned  him, 

cross-examination    has   reference   to  the  disappears,  so  that  his  cross-examination 

same  points  raised  by  the  direct  examina-  cannot  be  completed,  it  is  not  the  right  of 

tion,  or  to  others  material  to  the  defence,  the  cross-examining  party  to  have  the 

the  witness  is  to  be  regarded  as  the  witness  whole  evidence  stricken  out.     Burden  t« 

of  the  party  calling  him.    The  only  proper  Pratl^  Sup.  Ct  N.  Y.,  8  AL  Ih  J.  dS2. 


CHAP,   m.]  EXAMINATION  OF  WITNESSES.  548 

• 

§  447.  Xbctent  of  right  to  oross-ezamine.  Whether,  when  a  party 
is  once  entitled  to  cross-examine  a  witness,  this  right  continues 
through  all  the  subsequent  stages  of  the  cause^  so  that  if  the  party 
should  afterwards  recall  the  same  witness,  to  prove  a  part  of  his 
own  case,  he  may  interrogate  him  by  leading  questions,  and  treat 
him  as  the  witness  of  the  party  who  first  adduced  him,  is  also  a 
question  upon  which  different  opinions  have  been  held.  Upon 
the  general  ground,  on  which  this  course  of  examination  is  per- 
mitted at  all,  namely,  that  every  witness  is  supposed  to  be  inclined 
most  favorably  towards  the  party  calling  him,  there  would  seem  to 
be  no  impropriety  in  treating  him,  throughout  the  trial,  as  the 
witness  of  the  party  who  first  caused  him  to  be  summoned  and 
sworn.  But  as  the  general  course  of  the  examination  of  witnesses 
is  subject  to  the  discretion  of  the  judge,  it  is  not  easy  to  establish 
a  rule,  which  shall  do  more  than  guide,  without  imperatively  con- 
trolling, the  exercise  of  that  discretion.^  (a).    A  party,  however, 

tioned  aicU  his  Tecollection,  and  brings  him  to  that  stage  of  the  proceeding  on  which  it 
is  desired  that  he  should  dilate.  But  this  is  not  always  fair  ;  and  when  any  subject  is 
approached,  on  which  his  evidence  is  expected  to  be  really  important,  the  proper  course 
is  to  ask  him  what  was  done,  or  what  was  said,  or  to  tell  his  own  story.  In  this  way, 
also,  if  the  witness  is  at  all  intelligent,  a  more  consistent  and  intelligent  statement  will 
generally  be  got,  than  by  putting  separate  questions  ;  for  the  witnesses  generaUy  think 
over  the  subjects,  on  which  they  are  to  be  examined  in  criminal  cases,  so  often,  or  they 
have  narrated  them  so  frequently  to  others,  that  they  go  on  much  more  fluently  and 
distinctly,  when  aUowed  to  follow  the  current  of  their  own  ideas,  than  when  they  are 
at  every  moment  interrupted  or  diverted  by  the  examining  counsel.  Where  a  witness 
is  evidently  prevaricating  or  concealing  the  truth,  it  is  seldom  by  intimidation  or 
sternness  of  manner  that  he  can  be  brought,  at  least  in  this  country,  to  let  out  the 
truth.  Such  measures  may  sometimes  terrify  a  timid  witness  into  a  true  confession  ; 
but  in  general  they  only  confirm  a  hardened  one  in  his  falsehood,  and  give  him  time  to 
consider  how  seeming  contradictions  may  be  reconciled.  The  most  effectual  method  is  to 
examine  rapidly  and  minutely  as  to  a  number  of  subordinate  and  apparency  trivial 
points  in  his  evidence,  concerning  which  there  is  little  likelihood  of  his  being  prepared 
with  falsehood  ready  made  ;  and  where  such  a  course  of  interrogation  is  skilfully  laid, 
it  is  rarely  that  it  mils  in  exposing  peijury  or  contradiction  in  some  parts  of  the  testi- 
mony which  it  is  desired  to  oyertum.  It  frequently  happens,  that,  in  the  course  of 
such  a  rapid  examination,  facts  most  material  to  the  cause  are  elicited,  which  are  either 
denied,  or  but  partially  admitted  before.  In  sucb  cases,  there  is  no  good  ground  on 
which  the  facts  thus  reluctantly  extorted,  or  which  have  escaped  the  witness  in  an 
unguarded  moment,  can  be  laid  aside  by  the  jury.  Without  doubt,  they  come  tainted 
from  the  polluted  channel  through  which  they  are  adduced  ;  but  still  it  is  generally 
easy  to  distinguish  what  is  true  in  such  depositions  from  what  is  false,  because  the  first 
is  studiously  withheld,  and  the  second  is  as  carefully  put  forth ;  and  it  frequently  hap- 
pens, that  in  this  way  the  most  important  testimony  in  a  case  is  extracted  from  the  most 
unwilling  witness,  wnich  only  comes  with  the  more  effect  to  an  intelligent  jury,  because 
it  has  emerged  by  the  force  of  examination,  in  opposition  to  an  obvious  desire  to  con- 
ceal" See  Alison's  Practice,  546,  547.  See  also  the  remarks  of  Mr.  Evans  on  cross- 
examination,  in  his  Appendix  to  Poth.  on  Obi.  No.  Id,  vol.  ii.  pp.  238,  234. 
^  1  Stark.  Evid.  162  ;  Moody  v.  BoweU,  17  Pick.  498 ;  nipra,  $  435. 

(a)  Wallace  V.  Taunton  Street  Railway,  been  grossly  and  oppressively  abused. 
119  Mass.  91.  The  discretion  is  not  sub-  Ck>m.  v.  Lyden,  118  Mass.  452 ;  Knight 
ject  to  review,  unless  it  is  shown  to  have    t;.  Cnmiington,  13  N.  Y.  Sapr.  Ct  100. 
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who  has  not  opened  his  own  case,  will  not  be  allowed  to  introduce 
it  to  the  jury  by  crosfihexamining  the  witnesses  of  the  adverse 
party  ,1  though,  after  opening  it,  he  may  recall  them  for  that 
purpose,  (a) 
y  §  448.  CoUataral  facts.    We  have  already  stated  it  as  one  of 

the  rules  governing  the  production  of  testimony,  that  the  evidence 
offered  must  correspond  with  the  allegations,  and  be  confined  to 
the  point  in  issue.  And  we  have  seen  that  this  rule  exdudeB  all 
evidence  of  collateral  factBy  or  those  which  afford  no  reasonable 
inference  as  to  the  principal  matter  in  dispute.*  Thus,  where  a 
broker  was  examined  to  prove  the  market  value  of  certain  stocks, 
it  was  held  that  he  was  not  compellable  to  state  the  names  of  the 
persons  to  whom  he  had  sold  such  stocks.^  As  the  plaintiff  is 
bound,  in  the  proof  of  his  case,  to  confine  his  evidence  to  the 
issue,  the  defendant  is  in  like  manner  restricted  to  the  same 
point;  and  the  same  rule  is  applied  to  the  respective  parties, 
through  all  the  subsequent  stages  of  the  cause,  —  all  questions  as 
to  collateral  facts,  except  in  cross-examination^  being  strictly  ex- 
cluded. The  reasons  of  this  rule  have  been  already  intimated. 
If  it  were  not  so,  the  true  merits  of  the  controversy  might  be  lost 
sight  of,  in  the  mass  of  testimony  to  other  points,  in  which  they 
would  be  overwhelmed ;  the  attention  of  the  jury  would  be  wea- 
ried and  distracted ;  judicial  investigations  would  become  inter- 
minable ;  the  expenses  might  be  enormous,  and  tiie  characters  of 
witnesses  might  be  assailed  by  evidence  which  they  could  not  be 
prepared  to  repel.^  It  may  be  added,  that  the  evidence  not  being 
to  a  material  point,  the  witness  could  not  be  punished  for  perjury, 
if  it  were  false.* 

§  449.  Same  subject  In  cross-examinations,  however,  this  rule 
is  not  usually  applied  with  the  same  strictness  as  in  examinations 
in  chief ;  but,  on  the  contrary,  great  latitude  of  interrogation  is 
sometimes  permitted  by  the  judge,  in  the  exercise  of  his  discretion, 
where,  from  the  temper  and  conduct  of  the  witness,  or  other  cir- 
cumstances, such  course  seems  essential  to  the  discovery  of  the 

1  EUmaker  v.  Bnlkley,  16  S.  &  R.  77  ;  1  Stark.  Evid.  164. 

*  Supra,  §§  51,  52.  *  Jonau  v.  Ferrand,  3  Bob.  (La.)  866. 

*  Phil.  &  Am.  on  End.  909,  910. 

^  But  a  question,  having  no  bearing  on  the  matter  in  iaaue,  mar  be  made  material 
by  its  relation  to  the  witness's  credit,  and  false  swearing  thereon  will  be  peijniy.  Reg. 
V,  Overton,  2  Mood.  Cr.  Cas.  263. 

(tf )  Ct  Barke  o.  MiUer,  7  Cosh.  (Mass.)  547,  650 ;  Moody  v.  Bowell,  17  Pick.  499. 
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truth,  (a)  or,  where  the  crosfihexaminer  will  undertake  to  show 
the  relevancy  of  the  interrogatory  afterwards,  by  other  evidence.^ 
On  this  head,  it  is  difficult  to  lay  down  any  precise  rule.^  But  it 
is  a  well-Hsettled  rule  that  a  witness  cannot  he  ero89^xamined  as  to 
any  fact,  which  is  collateral  and  irrelevant  to  the  ismcy  merely  for 
the  purpose  of  contradicting  him  by  other  evidence,  if  he  should 
deny  it,  thereby  to  discredit  his  testimony.*  (6)  And,  if  a  ques- 
tion is  put  to  a  witness  which  is  collateral  or  irrelevant  to  the 
issue,  his  answer  cannot  be  contradicted  by  the  party  who  asked 
the  question ;  but  it  is  conclusive  against  him.^  (c)  But  it  is  not 
irrelevant  to  inquire  of  the  witness,  whether  he  has  not  on  some 
former  occasion  given  a  different  account  of  the  matter  of  fact,  to 
which  he  has  already  testified,  in  order  to  lay  a  foundation  for 
impeaching  his  testimony  by  contradicting  him.    The  inquiry, 

1  Haigh  V,  Belcher,  7  C.  &  P.  889 ;  supra^  §  62. 

s  Lawrence  v.  Barker,  5  Wend.  805. 

*  Spenceley  v.  De  Willott,  7  East,  108  ;  1  Stark.  £yid«  164  ;  Lee's  Case,  2  Lewin's 
Or.  Cas.  154 ;  Harrison  v,  Gordon,  Id.  156. 

«  Harris  v,  Tippett,  2  Campb.  687  $  Odiome  v.  ^inkley,  2  QalL  51,  58 ;  Ware  v. 
Ware,  8  Greenl.  52  ;  Rex  v.  Watson,  2  Stark.  116,  149  ;  Lavrrence  v.  Barker,  5  Wend. 
801,  805 ;  Hea|R>e  v,  Simmons,  8  C.  &  P.  75 ;  Crowley  v.  Page,  7  C.  &  P.  789  ;  Com- 
monwe«dth  v.  Buzzell,  16  Pick.  157,  158 ;  Palmer  v.  Trower,  14  £ng.  L.  &  £q.  470 ; 
8  Exch.  247.  Thus,  if  he  is  asked  whether  he  has  not  said  to  A  that  a  bribe  had  been 
offered  to  him  by  the  party  by  whom  he  was  called  ;  and  he  denies  having  so  said ; 
evidence  is  not  admissible  to  prove  that  he  did  so  state  to  A.  Attorney-Gen.  v,  Hitch- 
cock, 11  Jur.  478 ;  8.  0.  1  Exch.  91.  So  where  a  witness  was  asked,  on  cross-exam- 
ination, and  for  the  sole  purpose  of  affecting  his  credit^  whether  he  had  not  made  false 
representations  of  the  adverse  party's  responsibility,  his  negative  answer  was  held 
conclusive  against  the  party  cross-examining.  Howard  v.  City  Fire  Ins.  Co.,  4  Denio, 
502.  But  where  a  witness,  on  his  cross-examination,  denied  that  he  had  attempted  to 
suborn  another  person  to  testify  in  favor  of  the  party  who  had  summoned  him,  it  was 
held,  that  his  answer  was  not  conclusive,  and  that  testimony  was  admissible  to  contra- 
dict him,  as  it  materiaUy  affected  his  credibility.  Morgan  v.  Frees,  S.  C.  N.  York,  1 
Am.  Law  Reg.  92.  Where  a  witness,  called  by  the  plaintiff  to  prove  the  handwriting 
in  issue,  swore  it  was  not  that  of  the  defendant,  and  another  paper,  not  evidence  in 
the  cause,  being  shown  to  him  by  the  plaintiff,  he  swore  that  tnis  also  was  not  the 
defendant's,  the  latter  answer  was  conclusive  against  the  ^aintiff.  Hughs  v.  Rogers, 
8  M.  &  W.  128.  See  ako  Griffits  9.  Ivery,  11  Ad.  &  £1.  822 ;  Philad.  k  Trenton 
Railroad  Co.  v,  Stimpson,  14  Peters,  461 ;  Harris  v.  Wilson,  7  Wend.  57  ;  Tennant  v. 
Hamilton,  7  Clark  &  Fin.  122  ;  State  v.  Patterson,  2  Iredell,  846. 

(a)  Kayhew  v.  Thayer,  8  Gray  (Mass. ),  be  asked,  on  cross-examination,  a  question, 

172.  otherwise  irrelevant,  in  order  to  test  his 

(6)  Iron  Mountain  Bank  v,  Murdock,  moral    sense.   Com.    o.    Shaw,    4    Cush. 

62  Mo.  70  ;  People  v,  McKeller,  58  Cal.  (Mass.)  598. 

65  ;  CHagan  v.  Dillon,  42  N.  Y.  Super.  (<;)  People  v.  BeU.  58  Cal.  119  ;  Eamea 

Ct.  456 ;  Combe  v.  Winchester,  89  N.  H.  v,  Whittaker,  128  Mass.  842 ;   Ealer  v, 

1 ;  Henman  v,  Lester,  12  C.  B.  n.  s.  776  ;  Bulders'  Mut  Fire  Ins.  Co.,  120  Id.  883  ; 

8.  c.   9  Jur.  N.  6.   601.     See  also  poA,  Hester  v.  Com.,  85  Pa.  St.  189 ;  Com.  v. 

{§  455,  456.     And  this  rule  obtains  where  Murray,  86  Leg.  Int.  892 ;  State  v.  Ben- 

the  party  to  a  suit  or  prosecution  takes  ner,  64  Me.  267  ;  Davis  v.  Roby,  lb.  427  ; 

the  stand  as  a  witness.    Marx  v.  People,  Madden  v.  Eoester,  52  Iowa,  692 ;  State 

68  Barb.  (N.  7. )  618.    Nor  can  a  witness  v.  Roberts,  81  N.  C.  605. 

VOL.  I.  85 


646 


LAW  OP  EVIDENCE. 


[PABT  m. 


however,  in  such  cases,  must  be  confined  to  matters  of  fact  only  ; 
mere  opinions  which  the  witness  may  have  formerly  expressed 
being  inadmissible,  imless  the  case  is  such  as  to  render  evidence 
of  opinions  admissible  and  material.^  Thus,  if  the  witness  should 
give,  in  evidence  in  chief,  his  opinion  of  the  identity  of  a  person, 
or  of  his  handwriting,  or  of  his  sanity,  or  the  like,  he  may  be 
asked  whether  he  has  not  formerly  expressed  a  different  opinion 
upon  the  same  subject;  but  if  he  has  simply  testified  to  a  fact, 
his  previous  opinion  of  the  merits  of  the  case  is  inadmissible. 
Therefore,  in  an  action  upon  a  marine  policy,  where  the  broker, 
who  effected  the  policy  for  the  plaintiff,  being  called  as  a  witness 
for  the  defendant,  testified  that  he  omitted  to  disclose  a  certain 
fact,  now  contended  to  be  material  to  the  risk,  and  being  cross* 
examined  whether  he  had  not  expressed  his  opinion  that  the 
underwriter  had  not  a  leg  to  stand  upon  in  the  defence,  he  denied 
that  he  had  said  so ;  this  was  deemed  conclusive,  and  evidence  to 
contradict  him  in  this  particular  was  rejected.^  (a) 

§  450.  Same  subject.  So,  also,  it  has  been  held  not  irrelevant 
to  the  guilt  or  innocence  of  one  charged  with  a  crime,  to  inquire 
of  the  witness  for  the  prosecution,  in  cross-examination,  whether 
he  has  not  expressed  feelings  of  hostility  towards  the  prisoner.*  (i) 
The  like  inquiry  may  be  made  in  a  civil  action ;  and  if  the  witness 
denies  the  fact,  he  may  be  contradicted  by  other  witnesses.^  (c) 
So,  also,  in  assmnpsit  upon  a  promissory  note,  the  execution  of 
which  was  disputed,  it  was  held  material  to  the  issue,  to  inquire 


*^ 


1  Elton  V.  Larkina,  5  C.  &  P.  885  ;  Daniela  v.  Conrad,  4  Leigh,  401,  405.  But  t 
witness  cannot  be  cross-examined  as  to  what  he  has  sworn  in  an  aiBdaTit,  nnless  the 
affidavit  is  produced.  SaintMll  o.  Bound,  4  Esp.  74  ;  Rex  v.  Edwards,  8  C.  &  P.  26 ; 
Reg.  v.  Taylor,  Id.  726.  If  the  witness  does  not  recollect  saying  that  which  is  im- 
puted to  him,  evidence  may  be  given  that  he  did  say  it,  provided  it  is  relevant  to  the 
matter  in  issue.     Crowley  v.  Page,  7  C.  &  P.  789. 

3  Elton  V.  Larkins,  5  C.  &  P.  885.  •  Rex  o.  Tewin,  cited  2  Campbi  638. 

*  Atwood  w.  Welton,  7  Conn.  66. 


(a)  Murphy  o.  Com.  23  Gratt  (Ya.) 
960. 

(5)  So  of  a  witness  for  the  prisoner,  if 
he  has  a  fiiendlv  feeling  for  him.  Moore 
V,  People,  N.  Y.  Ct  oiApp.,  9  Alb,  L.  J. 
155.  But  unless  the  question  answered 
has  a  direct  tendency  to  ahow  bias,  the 
witness  cannot  be  contradicted.  Attorney- 
General  o.  Hitchcock,  1  Ex.  91.  The 
extent  to  which  a  witness  may  be  cross- 
examined  as  to  facts  otherwiM  immaterial. 


for  the  pnipoae  of  testing  his  bias  and 
ciedibili^,  is  ordinarily  within  the  dis- 
cretion of  the  court,  no  rule  of  law  being 
viokted.  Miller  v.  Smith,  112  Maaa.  470; 
Com.  V.  Lyden,  113  Mass.  452.  See  also 
po9/,  §  458. 

(c)  Martin  «.  Famham,  5  Foster,  195 ; 
Drew  V.  Wood,  6  Id.  863  ;  Coolejv.  Nor^ 
ton,  4  Cush.  93 ;  Long  o.  lamkin,  9  Id. 
861 ;  Newton  v.  Harris,  2  Selden,  345 ; 
Com.  V.  Byron,  14  Gray,  81. 
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of  the  subscribing  witness,  she  being  a  servant  of  the  plaintiff, 
whether  she  was  not  his  kept  mistress.^  (a) 

§  451.  Where  witness  may  refuse  to  answer.  Bzposnre  to 
penalty.  In  regard  to  the  privilege  of  mtfieises,  in  not  being 
compeUahle  to  answer^  the  cases  are  distinguishable  into  several 
classes.  (1.)  Where  it  reasonably  appears  that  the  answer  will 
have  a  tendency  to  expose  the  witness  to  a  penal  liability,  or  to 
any  kind  of  punishment,  or  to  a  criminal  charge.  Here  the  au- 
thorities are  exceedingly  clear  that  the  witness  is  not  bound  to 
answer.^  (i)  And  he  may  claim  the  protection  at  any  stage  of 
the  inquiry,  whether  he  has  already  answered  the  question  in 
part,  or  not  at  all.^  (c)  If  the  fact  to  which  he  is  interrogated 
forms  but  one  link  in  the  chain  of  testimony,  which  is  to  convict 
him,  he  is  protected.  And  whether  it  may  tend  to  criminate  or 
expose  the  witness  is  a  point  upon  which  the  court  are  bound  to 
instruct  him  ;^  and  which  the  court  will  determine,  under  all  the 

1  Thomas  v.  David,  7  CkF.  850,  per  Coleridge,  J. 

*  Southard  t;.  Rexford,  6  Oowen,  254  ;  1  Buirs  Trial,  245  ;  £.  India  Co.  o.  Camp- 
bell, 1  Yes.  247  ;  Paxton  v.  Douglass,  19  Yes.  225  ;  Cates  v,  Hardacre,  8  Taunt.  424 ; 
Macbride  v.  Macbride,  4  Ksp.  243 ;  Rex  v.  Lewis,  Id.  225 ;  Rex  v.  Slaney,  6  C.  k  P. 
218  ;  Rex  v.  Pegler,  5  C.  &  P.  621 ;  Dodd  v.  Norris,  8  Campb.  519  ;  Maloney  t^.  Bart- 
ley,  Id.  210.  If  he  is  wrongfully  compelled  to  answer,  what  he  says  will  be  regarded 
as  obtained  by  compulsion,  and  cannot  be  given  in  evidence  against  him.  Keg.  o. 
Garbett,  1  Denis.  C.  C.  286 ;  2  Car.  &  K.  474.  And  see  mpra,  §  198 ;  7  Law  Rev. 
19-80. 

<  Resr.  V.  Qarbett,  1  Denis.  C.  C.  286  ;  2  Car.  ft  E.  474  ;  Ex  parte  Oosaens,  Buck, 
Bankr.  Cas.  581,  545. 

*  Close  V,  Olney,  1  Denio,  819. 

(a)  When  a  question  is  pat  merely  to  testifies  that  he  did  not  commit  the  crime 
find  what  are  the  names  of  certain  wit-  with  which  he  is  chaiged,  he  cannot  ob- 
nesses  whom  the  party  wishes  to  summon,  ject  to  being  asked  about  the  crime  on 
the  question  will  be  excluded.  Stonn  v,  cross-examination,  but  is  held  to  have 
United  States,  94  U.  S.  76.  waived  his  privilege  as  to  any  ouestion 

(b)  Temple  v.  Com.,  75  Ya.  892  ;  Se  relevant  to  tbe  case  or  to  his  credibility  as 
Oraliam,  8  Bened.  419  ;  Taylor  V.  Mclrvin,  a  witness  (Com.  v.  Nichols,  114  Mass. 
94  111.  48a  285  ;  Com.  v.  Tolliver,  119  Id.  812.     Cf. 

(e)  In  Massachusetts  it  is  held  that  a  People  v.  Brown,  72  N.  Y.  571  ;  Roddv 
witness  who  has  voluntarily  testified  to  v.  Finnegan,  48  Md.  490  ;  Stokes  v.  Mil- 
part  of  the  matter  tending  to  criminate  ler,  36  Leg.  Int.  202  ;  State  v.  Witham, 
nim  cannot  claim  his  privilege  when  qnes-  72  Me.  531) ;  and  that  if  a  party  in  a 
tioned  on  cross-examination.  Com.  v,  dvil  case  goes  on  the  stand  and  refuses  to 
Pratt,  126  Mass.  462 ;  Com.  «.  Price,  10  answer  certain  questions  on  tbe  ground 
Gray,  472.  But  it  seems  that  it  is  in  the  that  the  answers  would  criminate  him, 
discretion  of  the  presiding  judge  to  allow  this  refusal  is  evidence  against  him  on 
him  to  claim  his  privilege,  even  after  that  point.  Andrews  v,  Frye,  104  Mass. 
testifying  as  to  part  of  the  criminating  235.  It  is,  however,  held  that  a  party 
matter.  Mayo  v.  Mayo,  119  Mass.  290.  to  a  suit  who  is  interrogated  by  the  other 
Cf.  Youn^  V.  Youngs,  5  Redf.  (N.  Y.)  partv,  under  the  Massachusetts  statute, 
505.  It  ts  held  that  when  the  defendant  need  not  answer  questions  tending  to 
in  a  criminal  case  voluntarily  goes  on  the  criminate  himself.  Worthington  v.  £rib- 
ftand  as  a  witness  in  his  own  behalf,  and  ner,  109  Mass.  487. 
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circumstanceB  of  the  case;^  but  without  requiring  the  witness 
fully  to  explain  how  he  might  be  criminated  by  the  answer,  which 
the  truth  would  oblige  him  to  give.  For  if  he  were  obliged  to 
show  how  the  effect  would  be  produced,  the  protection  which  this 
rule  of  law  is  designed  to  afford  him  would  at  once  be  annihi- 
lated.^   But  the  court  will  not  prevent  the  witness  from  answering 

^  This  point,  however,  is  not  nniyersally  agreed.  In  Fisher  v.  Ronalds,  17  Jar. 
898,  Jervis,  0.  J.,  and  Manle,  J.,  were  of  opinion  that  it  was  for  the  witness  to  say,  oa 
his  oath,  whether  he  believed  that  the  auestion  tended  to  criminate  him ;  and  if  he 
did,  that  his  answer  was  conclusive.  Williams,  J.,  thought  the  point  not  neceasarj 
then  to  be  decided. 

>  People  V.  Mather,  4  Wend.  229  ;  1  Burr's  Trial,  245 ;  Southard  v.  Rexfoid, 
6  Cowen,  254,  255  ;  Bellinger,  in  error,  v.  People,  8  Wend.  595.  In  the  first  of 
these  cases,  this  doctrine  was  stated  by  the  learned  judge,  in  the  foUowing  tenns : 
"  The  principal  reliance  of  the  defendant,  to  sustain  the  determination  of  the  judge,  is 
placed,  I  presume,  on  the  rule  of  law,  that  protects  a  witness  in  refusing  to  answer  a 
question  which  will  have  a  tendency  to  accuse  him  of  a  crime  or  misdemeanor.  Where 
tne  disclosures  he  may  make  can  m  used  against  him  to  procure  his  conviction  for  a 
criminal  offence,  or  to  chaige  him  with  penalties  and  forfeitures,  he  may  stop  in  an- 
swering, before  he  arrives  at  the  Question,  the  answer  to  which  may  show  directly  his 
moral  turpitude.  The  witness,  wno  knows  what  the  court  does  not  know,  and  what 
he  cannot  communicate  without  being  a  self-accuser,  is  to  judge  of  the  effect  of  his 
answer  ;  and,  if  it  proves  a  link  in  uie  chain  of  testimony,  which  is  sufficient  to  con- 
vict him,  when  the  others  are  made  known,  of  a  crime,  ne  is  protected  by  law  fitxn 
answering  the  question.  If  there  be  a  series  of  questions,  the  answer  to  all  of  which 
would  establish  his  criminality,  the  paity  cannot  pick  out  a  particular  one  and  say,  if 
that  be  put,  the  answer  will  not  criminate  him.  *  If  it  is  one  step  having  a  tendency 
to  criminate  him,  he  is  not  comjielled  to  answer.'  (16  Yes.  242.)  The  same  pririltge 
that  is  allowed  to  a  witness  is  the  right  of  a  defendant  in  a  court  of  equity,  when  callra 
on  to  answer.  In  Parkhurst  v.  Lowten,  2  Swanst  215,  the  Chancellor  held,  that  the 
defendant  '  was  not  only  not  bound  to  answer  the  question,  the  answer  to  which  would 
criminate  him  directly,  but  not  any  which,  however  remotely  connected  with  the  fact, 
would  have  a  tendency  to  prove  him  guilty  of  simony.'  The  language  of  Chief  Justice 
Marshall,  on  Burr's  trial,  is  equally  explicit  on  thu  point.  *■  Many  links,'  he  says;, 
'  frequently  compose  that  chain  of  testimony,  which  is  necessary  to  convict  an  indi- 
vidual of  a  crime.  It  appears  to  the  court  to  be  the  true  sense  of  the  rule,  that  no 
witness  is  compellable  to  furnish  any  one  of  them  against  himself.  It  is  certainly  not 
oiily  a  possible  but  a  probable  case,  that  a  witness,  by  dlBcloeing  a  single  £act^  mar 
complete  the  testimony  against  himself^  and,  to  every  effectual  purpose,  accuse  himself 
entirely,  as  he  would  by  stating  every  circumstance  wliich  would  be  required  for  his 
conviction.  That  fact  of  itself  woula  be  unavailing,  but  all  other  facts  without  it 
would  be  insufficient.  While  that  remains  concealtS  in  his  own  bosom,  he  is  safe ; 
but  draw  it  from  thence,  and  he  is  exposed  to  a  prosecution.  The  rule  which  declares 
that  no  man  is  compellable  to  accuse  himself  would  most  obviously  be  infringed,  hj 
compelling  a  witness  to  disclose  a  fact  of  this  description.'  (1  Burr's  Trial,  244.)  Mr 
conclusion  is,  that  whfere  a  witness  claims  to  be  excused  from  answering  a  question, 
because  the  answer  may  disgrace  him,  or  render  him  infamous,  the  court  must  see  that 
the  answer  may,  without  the  intervention  of  other  facts,  fix  on  him  moral  turpitude. 
Where  he  claims  to  be  excused  from  answering,  because  his  answer  will  have  a  ten- 
dency to  implicate  him  in  a  crime  or  imsdemeanor,  or  will  expose  him  to  a  penalty  of 
forfeiture,  then  the  court  are  to  determine,  whether  the  answer  he  may  give  to  the 
question  can  criminate  him,  directly  or  indirectly,  by  furnishing  direct  evidence  of  his 
guilt,  or  by  establishing  one  of  many  fact^  which  together  mav  constitute  a  chain  of 
testimony  sufficient  to  warrant  his  conviction,  but  which  one  fact  of  itself  could  not 
produce  such  result ;  and  if  they  tiiink  the  answer  may  in  any  way  criminate  him, 
they  must  allow  his  privilege,  without  exacting  from  him  to  explain  how  he  would  be 
criminated  by  the  answer,  which  the  truth  may  oblige  him  to  give.  If  the  witness 
was  obliged  to  show  how  the  effect  is  produced,  the  protection  would  at  once  be  anni- 
hilated.    The  means  which  he  would  be  in  that  case  compelled  to  use  to  obtain  protee- 
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it,  if  he  chooses:  they  will  only  advertise  him  of  his  right  to 
decline  it.^  This  rule  is  also  administered  in  chancery,  where 
a  defendant  will  not  be  compelled  to  discover  that  which,  if  an- 
swered, would  tend  to  subject  him  to  a  penalty  or  punishment,  or 
which  might  lead  to  a  criminal  accusation,  or  to  ecclesiastical 
censures.^  But  in  aU  cases  where  the  witness,  after  being  adver- 
tised of  his  privilege,  chooses  to  answer,  he  is  bound  to  answer 
everything  relative  to  the  transaction.^  (a)  But  the  privilege  is 
his  own,  and  not  that  of  the  party ;  counsel,  therefore,  will  not  be 
allowed  to  make  the  objection.^  (5)  If  the  witness  declines  an- 
swering, no  inference  of  the  truth  of  the  fact  is  permitted  to  be 
drawn  from  that  circumstance.^  (c)     And  no  answer  forced  from 

tion  would  involve  the  sairender  of  the  very  ohject,  for  the  secari^  of  which  the 
protection  was  sought."    See  4  Wend.  252-254.    See  also  Short  v.  Mercier,  15  Jur. 
98  ;  1  Eng.  Law  &  Eq.  208,  where  the  same  point  is  discussed. 
^  4  Wend.  252-254. 

*  story's  £q.  PL  §§  524,  576,  577,  592-598  ;  Mclntyre  v.  Mancius,  16  Johns.  592  ; 
Wignun  on  Discoyery,  pp.  61,  150,  195  (Ist  Am.  ed.)  ;  Id.  §§  180-188,  271  (2d  Lond. 
ed.) ;  Mitford's  Eq.  PI.  157-168. 

>  Dixon  V.  Vale,  I  C.  Jt  P.  278  ;  State  v,  E ,  4  N.  H.  562  ;  East  v.  Chapman, 

1  M.  J(  Malk.  46  ;  s.  c.  2  C.  &  P.  570  ;  Low  v.  Mitchell,  6  Shepl.  872. 

*  Thomas  v,  Newton,  1  M.  &  Malk.  48,  n.  ;  Rex  v,  Adey,  1  M.  &  Hob.  94. 

*  Rose  V.  Blakemore,  Ry.  &  M.  888. 

(a)  Foster  v.  Pierce,  11  Cush.  437,  489.  to  testify.    Chamberlain  v,  Willson,  12 

It  seems  that  in  some  of  the  States,  where  Vt.  491.    But  where  the  reason  for  not 

the  party  gives  testimony  to  part  of  a  ^vino;  testimony  amigned  by  the  witness 

transaction  without  cledming  his  privilege  is  eviaently  insuflScient,  the  court  should 

of  not  testifying  to  what  may  criminate  compel  him  to  testify.     Mexico  &  S.  A. 

him,  he  may  hi  compelled  to  state  the  Co.,  in  re;  Aston's  Case,  4  De  0.  &  J. 

whole ;   and  to  submit  to  a  full  cross-  820  ;  s.  c.  27  Beav.  474.     It  is  not  iro- 

examination,  notwithstanding  his  answers  portant  that  the  witness  is  really  inno- 

tend  to  criminate  or  di^;race  him.    Com.  cent,  if  his  answers  will  place  him  in  a 

V.  Pratt,  126  Mass.  462.    But,  in  ffeneral,  position  where    he  could    not  exculpate 

a  witness  who  proceeds  inadvertently,  and  nimself  from  legal  presumptions,  although 

without  expecting  to  be  asked  to  give  tea-  contrary  to  the  fact.    Adams  v.  Lloyd,  4 

timony  u^n  points  affecting  his  character  Jur.  N.  s.  590.  But  if,  for  any  cause,  the  tes- 

or  subjecting  him  to  |)rosecution  for  crime,  timouy  cannot  be  used  against  the  witness, 

will  beaccoraed  his  privilege,  when  claimed,  he  is  not  privileged  (People  v.  Kelly,  24 

although  the  result  should  be  to  strike  his  N.  Y.  74)  ;  nor  can  he  claim  exemption 

testimony  from  the  case  after  it  had  been  from  testifying  merely  because  his  testi- 

partly  taken  down.    Dixon  v.  Yale,  1  C.  mony  will  give  a  clue  to  evidence  against 

ft  P.  278,  by  Best,  C.  J.     The  witness  him.     Nor  will  the  fact  that  the  direct 

must  himself  judge,  in  the  tint  instance,  examination  will  not  tend  to  criminate 

whether  the  answers  sought  will  tend  to  the  witness  be  sufficient,  if  proper  ques- 

prove  him  guilty  of  a  crime.     Unless  he  tions  on  cross-examination  wilL     Printz 

IS  able  to  te^ify  that  he  believes  they  will,  v.  Cheeney,  11  Iowa,  469. 
he  is  not  entitled  to  claim  the  privilege.  (h)  Com.  v.  Shaw,  4  Cush.    (Mass. ) 

If  he  informs  the  court,  upon  oath,  that  594  ;  State  v.  Wentworth,  65  Me.  284. 
he    cannot    testify   without   criminating         (c)  Phelin  v.  Kenderdine,  20  Pa.  St. 

himself,  the  court  cannot  compel  him  to  854 ;   Came   v.  Litchfield,  2  Mich.  840. 

testily,  unless  fully  satisfied  such  is  not  See  Boyle  v.  Wiseman,  29  Ens.  Law  & 

the  fact,  i.  e.,  that  the  witness  is  either  £q.  478, 10  Exch.  147,  where  the  witness 

mistaken,  or  acts  in  bad  faith  ;  in  either  who  claimed  the  privileee  was  one  of  the 

of  which  cases  they  should  compel  him  parties  to  the  suit.    If  the  witness  should 
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him  by  the  presiding  judge,  after  he  has  claimed  protection,  can 
be  afterwards  given  in  evidence  against  him.^  If  the  prosecution, 
to  which  he  might  be  exposed,  is  barred  by  lapse  of  time,  the 
privilege  ceases,  and  the  witness  is  bound  to  answer.^  (a) 

§  452.  Bxposnre  to  peooniary  lou.  (2.)  Where  the  witness, 
by  answering,  may  9uJbject  hifMelf  to  a  civU  action  or  pecuniary 
lo88^  or  charge  himself  with  a  debt.  This  question  was  very  much 
discussed  in  England,  in  Lord  Melville's  case ;  and,  being  finally 
put  to  the  judges  by  the  House  of  Lords,  eight  judges  and  the 
chancellor  were  of  opinion  that  a  witness,  in  such  case,  was  bound 
to  answer,  and  four  thought  that  he  was  not.  To  remove  the 
doubts  which  were  thrown  over  the  question  by  such  a  diversity 
of  opinion  among  eminent  judges,  a  statute  was  passed,^  declaring 
the  law  to  be,  that  a  witness  could  not  legally  refuse  to  answer 
a  question  relevant  to  the  matter  in  issue,  merely  on  the  ground 

t  Reg.  V.  Garbett,  2  C,  k  K.  474.  In  Connecticut,  by  Rev.  SUt.  1849,  tit.  e, 
§  161,  it  is  enacted,  that  evidence  given  by  a  witness  in  a  criminal  case  shall  not  "  be 
at  any  time  construed  to  his  prejudice."  Such,  in  substance,  is  also  the  law  of  Vir- 
ginia.    See  Tate's  Dig.  p.  340  ;  Yirg.  Code  of  1849,  c.  199,  §  22. 

*  Roberts  v.  Allatt,  1  M.  &  Malk.  192  ;  People  v.  Mather,  4  Wend.  229,  252- 
255. 

s  46  Geo.  IIL  c.  37  ;  2  Phil.  Evid.  420  ;  1  Stark.  Evid.  165.  It  is  so  settled  by 
sUtute  in  New  York.     2  Rev.  Stat.  405,  §  71. 


be  improperly  compelled  to  answer  such  a 
question,  neither  party  to  the  action  can 
take  advantage  of  me  error.  Reg.  v, 
Kinglake,  22  L.  T.  N.  s.  335.  But  if 
the  witness  so  compeUed  to  answer  is  a 
party  to  the  suit,  he  may  take  advantage 
of  the  error.  People  v.  Brown,  72  N.  Y. 
571.  But  he  cannot  take  the  objection 
by  counsel ;  he  must  claim  the  privil»E^ 
personally.  State  «.  Wentworth,  65  Me. 
284. 

(a)  Where  a  defendant  in  a  criminal 
case  takes  tiie  stand  in  his  own  behalf,  he 
waives  his  right  to  protection  atfainst 
compulsory  inculpation,  and  may  be  re- 
quired to  answer  ;  and  a  refusal  to  answer 
any  questions  pertinent  to  the  case  is  a 

g'ound  for  adverse  comment.  State  v. 
ber,  52  N.  H.  459  ;  Stover  o.  People, 
56  N.  Y.  315  ;  Cooky's  Const.  Lim.  317, 
n.  ;  Com.  v.  Mullen,  97  Mas&  545  ;  Con- 
nors V,  People,  50  N.  Y.  240  ;  Andrews 
V,  Fiyes,  104  Mass.  234 ;  Com.  v.  Mor^ 
gan,  107  Mass.  199.  So  the  fiict  that  a 
party  refuses  to  take  the  stand,  the  law 
l^iving  him  the  right  to  testify  not  prohib- 
iting any  such  inference,  may  be  tne  sub- 
ject of  adverse  comment.    State  v,  Bart- 


lett,  55  Me.  200.  This,  however,  should 
be  confined  to  such  facts  as  he  must  be 
presumed  to  know.  Devries  v.  PhilUpa, 
63  N.  C.  53.  It  may  be  doubted  whether 
a  statute  which  prombits  any  such  infer- 
ence is  not  nugatory,  as  contraiy  to  the 
law  of  the  human  mind.  A  statute  that 
upon  proof  that  the  sun  was  shinins,  no 
inference  that  it  was  light  should  be 
drawn  by  the  jury,  if  not  against  the  con- 
stitution of  a  State,  is  against  the  natore 
of  tMngs.  When  a  c^efendaut  in  a 
criminal  case  turns  State's  evidence,  and 
testifies  to  feicts  criminating  himself,  he 
waives  all  privileges,  which  would  other- 
wise be  a^owable,  of  withholding  any  facts 
pertinent  to  the  issue.  And  his  counsel 
must  also  answer,  if  called  npon.  Hamil- 
ton V,  People,  Sup.  Ct  (Mich.)  1875,  1% 
Am.  L.  Reg.  N.  &  679.  And  there  is  no 
presumption  either  way  as  to  the  credibil- 
ity of  such  a  witness.  Com.  v.  Wright^ 
107  Mass.  403.  See  also  anU,  §  329.  A 
second  at  a  duel,  who  voluntarily  testified 
before  the  coroner,  cannot  be  compelled  to 
testify  afterwards  at  the  trial  of  one  of  the 
principals.  CuUen's  Case,  24  Gratt  (Va.) 
624. 
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that  the  answer  may  establish,  or  tend  to  establish,  that  he  owes 
a  debt,  or  is  otherwise  subject  to  a  civil  suit,  provided  the  answer 
has  no  tendency  to  accuse  himself,  or  to  expose  him  to  any  kind 
of  penalty  or  forfeiture.  In  the  United  States,  this  act  is  gener- 
ally  considered  as  declaratory  of  the  true  doctrine  of  the  conmion 
law ;  and,  accordingly,  by  the  current  of  authorities,  the  witness 
is  held  bound  to  answer.^  But  neither  is  the  statute  nor  the 
rule  of  the  common  law  considered  as  compelling  a  person  in- 
terested in  the  cause  as  party,  though  not  named  on  the  record, 
to  testify  as  a  witness  in  the  cause,  much  less  to  disclose  any- 
thing against  his  own  interest.^ 

§  453*  Bzposnre  to  forfeiture.  (8.)  Where  the  answer  will  sub- 
ject the  witness  to  a  forfeiture  of  his  estate.  In  this  case,  as  well 
as  in  the  case  of  an  exposure  to  a  criminal  prosecution  or  penalty, 
it  is  well  settled  that  a  witness  is  not  bound  to  answer.^  And 
this  is  an  established  rule  in  equity  as  well  as  at  law.^ 

§  454.  Bzpoenre  to  dlsgraoe.  (4.)  Where  the  answer,  though 
it  will  not  expose  the  witness  to  any  criminal  prosecution  or  pen- 
alty, or  to  any  forfeiture  of  estate,  yet  has  a  direct  tendency  to 
degrade  hi»  character.  On  this  point  there  has  been  a  great  diver- 
sity of  opinion,  and  the  law  still  remains  not  perfectly  settled  by 
authorities.^    But  the  conflict  of  opinions  may  be  somewhat  recon- 

^  Bull  V.  Loveland,  10  Pick.  9  ;  Baird  v.  Cochran,  4  8.  Jt  R.  897  ;  Kass  v.  Vanswear- 
ingen,  7  S.  &  R.  192  ;  Taney  v.  Kem\\  4  H.  &  J.  848  ;  Naylor  v.  Semmes,  4  G.  &  J. 
273 ;  City  Bank  v,  Bateman,  7  H.  &  J.  104  ;  Stoddert  v.  Manning,  2  H.  &  G.  147  ; 
Copp  r.  Upham,  3  N.  H.  159 ;  Cox  v.  Hill,  3  Ohio,  411,  424 ;  Planters'  Bank  v. 
George,  6  Martin,  670  ;  Jones  v,  Lanier,  2  Dev.  Law,  480  ;  Conover  v.. Bell,  6  Monr. 
157  ;  Oorham  v.  Carrol,  8  Littell,  221  ;  ZoUicoffer  v.  Turney,  (J  Yer^.  297  ;  Ward  v. 
Sharp,  15  Vt.  115.  The  contrary  seems  to  have  been  held  in  Connecticut.  Benjamin 
V.  Hathaway,  ^  Conn.  528,  532. 

*  Rex  V.  Wobum,  10  East,  895  ;  Mauran  v.  Lamb,  7  Cowen,  174 ;  Appleton  «. 
Boyd,  7  Mass.  131 ;  Fenn  v.  Granger,  8  Campb.  177  ;  People  v.  Iryiiig,  1  Wend.  20  ; 
White  V.  Everest,  1  Vt  181. 

*  6  Cobbett's  P.  D.  167  ;  1  Hall's  Law  J.  223  ;  2  Phil.  Evid.  420. 

*  Mitford's  Eq.  PL  157,  161 ;  Story's  Eq.  PI.  §§  607,  846. 

*  The  arguments  on  the  respective  sides  of  this  question  are  thus  summed  up  by 
Mr.  Phillips  :  "  The  advocates  for  a  compulsory  power  in  cross-examination  maintain, 
that,  as  parties  are  fTe(}uently  surprised  by  the  appearance  of  a  witness  unknown  to 
them,  or,  if  known,  entirely  unexpected,  without  such  power  they  would  have  no  ade- 
quate means  of  ascertaining  what  credit  is  due  to  his  testimony  ;  that,  on  the  cross- 
examination  of  spies,  informers,  and  accomplices,  this  power  is  more  particularly 
necessary ;  and  that,  if  a  witness  may  not  be  questionea  as  to  his  character  at  the 
moment  of  trial,  the  property  and  even  the  life  of  a  party  must  often  be  endangered. 
Those  on  the  other  side,  who  maintain  that  a  witness  is  not  compellable  to  answer 
such  questions,  argue  to  the  following  effect :  They  say,  the  oblioition  to  give  evi- 
dence arises  tiom  the  oath,  which  every  witness  takes ;  that  by  this  oath  he  binds 
himself  only  to  speak  touching  the  matters  in  issue  ;  and  that  such  particular  facts  as 
these,  whether  the  witness  has  been  in  jail  for  felony,  or  suffered  some  infamous  pun- 
ishment, or  the  like,  cannot  form  any  part  of  the  issue,  as  appears  evident  from  this 
consideration,  that  the  party  against  whom  the  witness  is  called  would  not  be  aJlowed 
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ciled  by  a  distinction,  which  has  been  very  properly  taken  be- 
tween cases  where  the  testimony  is  relevant  and  material  to  the 
issue,  and  cases  where  the  question  is  not  strictly  relevant,  but  is 
collateral,  and  is  asked  only  under  the  latitude  allowed  in  a  cross- 
examination.  In  the  former  case,  there  seems  great  absurdity  in 
excluding  the  testimony  of  a  witness  merely  because  it  will  tend 
to  degrade  himself  when  others  have  a  direct  interest  in  that  tes- 
timony, and  it  is  essential  to  the  establishment  of  their  rights  of 
property,  of  liberty,  or  even  of  life,  or  to  the  course  of  public 
justice.  Upon  such  a  rule,  one  who  had  been  convicted  and  pun- 
ished for  an  offence,  when  called  as  a  witness  against  an  accom- 
plice, would  be  excused  from  testifying  to  any  of  the  transactions 
in  which  he  had  participated  with  the  accused,  and  thus  the 
guilty  might  escape.  And,  accordingly,  the  better  opinion  seems 
to  be,  that  where  the  transaction,  to  which  the  witness  is  interro- 
gated, forms  any  part  of  the  issue  to  be  tried,  the  witness  will  be 
obliged  to  give  evidence,  however  strongly  it  may  reflect  on  his 
character.^ 

§  455.  Same  subjeot  But  where  the  question  is  not  material 
to  the  issue,  but  is  eoUateral  and  irrelevant^  being  asked  under 
the  license  allowed  in  cross-examination,  it  stands  on  another 
ground.  In  general,  as  we  have  already  seen,  the  rule  is,  that, 
upon  cross-examination,  to  try  the  credit  of  a  witness,  only  gen- 
eral questions  can  be  put ;  and  he  cannot  be  asked  as  to  any  col- 
lateral and  independent  fact,  merely  with  a  view  to  contradict 
him  afterwards  by  calling  another  witness.    The  danger  of  such 

to  prove  such  particular  facts  by  other  witnesses.  They  ai^e,  further,  that  it  would 
be  an  extreme  grievance  to  a  witness,  to  be  compelled  to  disclose  past  transactions  of 
his  life,  which  may  have  been  since  foi^tten,  and  to  expose  his  character  afreeh  to 
evil  report,  when,  perhaps,  bv  his  subsequent  conduct,  he  may  have  recovered  the  good 
opinion  of  the  world ;  that,  if  a  witness  is  privileged  from  answeriug  a  question,  though 
relevant  to  the  matters  in  issue,  because  it  may  tend  to  subject  him  to  a  forfeiture  of 
property,  with  much  more  reason  ought  he  to  be  excused  from  answering  an  irrelevant 
question,  to  the  disparagement  and  forfeiture  of  his  character ;  that  in  the  case  of 
accomplices,  in  which  tnis  compulsory  power  of  cross-examination  is  thought  to  be 
more  particularly  necessary,  the  power  may  be  properly  conceded  to  a  certain  extent, 
because  accomplices  stand  in  a  peculiar  situation,  l^ing  admitted  to  give  evidence  only 
under  the  implied  condition  of  making  a  fnll  and  true  confession  of  the  whole  truth ; 
but  even  accomplices  are  not  to  be  questioned,  in  their  cross-examination,  as  to  other 
offences,  in  which  they  have  not  been  concerned  with  the  prisoner ;  that,  with  respect 
to  other  vritnesses,  the  best  course  to  be  adopted,  both  in  point  of  convenience  and 
justice,  is  to  allow  the  question  to  be  asked,  at  the  same  time  allowing  the  witness  to 
shelter  himself  under  his  privilege  of  refusing  to  answer."  PhiL  &  Am.  on  Evid. 
pp.  917.  918 ;  2  Phil.  BvicC  422. 

1  2  Phil.  Evid.  421 ;  People  v.  Mather,  4  Wend.  250-264,  per  Marcy,  J.  ;  Peake's 
Evid.  (by  Norris)  p.  92  ;  Cundell  v.  Pratt,  1  M.  &  Malk.  108  ;  Swift's  Evid.  80.  fio 
in  Scotland.    AUson's  Practice,  p.  528. 
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a  practice,  it  is  said,  is  obvious,  besides  the  inconvenience  of  try- 
ing as  many  collateral  issues  as  one  of  the  parties  might  choose 
to  introduce,  and  which  the  other  could  not  be  prepared  to 
meet.^  (a)  Whenever,  therefore,  the  question  put  to  the  witness 
is  plainly  of  this  character,  it  is  easy  to  perceive  that  it  falls  under 
this  rule,  and  should  be  excluded.  But  the  difficulty  lies  in  de* 
termining,  with  precision,  the  materiality  and  relevancy  of  the 
question  when  it  goes  to  the  character  of  the  witness.  There  is 
certainly  great  force  in  the  argument,  that  where  a  man's  liberty, 
or  his  life,  depends  upon  the  testimony  of  another,  it  is  of  infinite 
importance  that  those  who  are  to  decide  upon  that  testimony 
should  know,  to  the  greatest  extent,  how  far  the  witness  is  to  be 
trusted.  They  cannot  look  into  his  breast  to  see  what  passes 
there ;  but  must  form  their  opinion  on  the  collateral  indications 
of  his  good  faith  and  sincerity.  Whatever,  therefore,  may  materi- 
ally assist  them  in  this  inquiry  is  most  essential  to  the  investiga* 
tion  of  truth;  and  it  cannot  but  be  material  for  the  jury  to 
understand  the  character  of  the  witness  whom  they  are  called 
upon  to  believe,  and  to  know  whether,  although  he  has  not  been 
convicted  of  any  crime,  he  has  not  in  some  measure  rendered  him- 
self less  credible  by  his  disgraceful  conduct.'  The  weight  of  this 
argument  seems  to  have  been  felt  by  the  judge  in  several  cases  in 
which  questions  tending  to  disgrace  the  witness,  have  been  per- 
mitted in  cross-examination. 

1  SDencel^  v.  De  Willott,  7  East»  108,  110.  Lord  Ellenboroagh  remarked,  that  he 
had  ruled  this  point  again  and  again  at  the  sittines,  until  he  was  quite  tired  of  the 
agitation  of  the  question,  and  therefore  he  wished  Siat  a  biU  of  exceptions  should  be 
tendered  hj  any  party  dissatisfied  with  his  judgment,  that  the  question  might  be  finally 
put  at  rest     See  also  Lohman  v.  People,  1  Comst.  879. 

*  1  Stark.  Erid.  170.    See  also  wnU,  §§  449,  450. 

(a)  It  is  not  relevant  to  ask  a  witness,  Ck>z,  44,  are  worthy  of  note,  as  containing 
oh  cross-examination,  if  he  had  not  offered  elaborate  discussions  by  differing  judges, 
to  suborn  a  witness  in  another  case,  and  In  the  former  it  was  held  that  a  witness 
if  he  had  not  forged  the  name  of  the  de-  who  denied  that  he  had  said  a  bribe  was 
fendant  to  a  note.  Com.  v.  Mason,  105  offered  him,  and  in  the  latter,  that  a  wit- 
Mass.  163  ;  Smith  v.  Castles,  1  Gray  ness  who  had  been  sworn  through  an 
(Mass.),  108.  The  fact  that  a  man  has  interpreter  and  on  cross-examination  had 
frequently  pleaded  usury  in  defence  of  denied  that  he  understood  Engli^,  could 
suits  against  him  is  not   evidence   im-  not  be  contradicted.    In  Moore  v.  People, 

riching  his  character.    Pooler  v,  Curtiss,  7  Alb.  L.  J.  91,  a  witness  for  the  prisoner 

N.  Y,  S.  C.  (T.  &  C.)  228  ;  Beard  v,  wasasked  if  he  had  not  seen  a  certain  per- 

Hale,  Id.  791.    This  question  of  relevancy  son  with  reference  to  the  case  on  trial, 

is  utterly  without  any  established  test,  which  he  denied ;  and  eyidence  was  allowed 

though  discussed,  perhaps,  more  than  any  to  contradict  him  on  this  point,  as  tending 

other  question  in  tine  law  of  evidence.    Of  to  show  bias.     See  also  People  v.  Starks, 

the  more  recent  cases,  Attorney-General  v,  5  Denio  (N.  Y.),  106  ;  Newton  v.  Harris^ 

Hitchcock,  1  £x.  102,  Beg.  «.  Burke,  8  2  Seld.  (N.  Y.)  845. 
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§  456.  Same  subjeot  It  is,  however,  generally  conceded,  that 
where  the  answer,  which  the  witness  may  give,  will  not  directly 
and  certainly  show  his  iiisfamy^  but  will  onJiy  tend  to  disgrace  him, 
he  may  be  compelled  to  answer.  Such  is  the  rule  in  equity,  as 
held  by  Lord  Eldon ;  ^  and  its  principle  applies  with  equal  force 
at  common  law ;  and,  accordingly,  it  has  been  recognized  in  the 
common-law  courts.^  In  questions  involving  a  criminal  offence, 
the  rule,  as  wo  have  seen,^  is  different ;  the  witness  being  permit- 
ted to  judge  for  the  most  part  for  himself,  and  to  refuse  to  answer 
wherever  it  would  tend  to  subject  him  to  a  criminal  punislmient 
or  forfeiture.  But  here  the  court  must  see  for  itself,  that  the 
answer  will  directly  show  his  infamy,  before  it  will  excuse  him 
from  testifying  to  the  fact.^  Nor  does  there  seem  to  be  any  good 
reason  why  a  witness  should  be  privileged  from  answering  a  ques- 
tion touching  his  present  situation,  employment,  and  associates, 
if  they  are  of  his  own  choice ;  as,  for  example,  in  what  house  or 
family  he  resides,  what  is  his  ordinary  occupation,  and  whether 
he  is  intimately  acquainted  and  conversant  with  certain  persons, 
and  the  like ;  for,  however  these  may  disgrace  him,  his  position 
is  one  of  his  own  selection.^  (a) 

§  457.  Same  subjeot.  But,  on  the  other  hand,  where  ihe  ques* 
tion  involves  the  fact  of  a  previous  conviction^  it  ought  not  to  be 
asked ;  because  there  is  higher  and  better  evidence  which  ought 
to  be  offered.  If  the  inquiry  is  confined,  in  terms,  to  the  fact  of 
his  having  been  subjected  to  an  ignominious  punishment^  or  to  im- 
prisonment alone,  it  is  made,  not  for  the  purpose  of  showing  that 
he  was  an  innocent  sufferer,  but  that  he  was  guilty ;  and  the  only 

1  Parkhunt  v.  Lowten,  1  Meriv.  400 ;  8.  c.  2  Swanst  194,  216 ;  Fobs  v.  Haynea* 
1  Redingt.  81.     And  see  Story,  £q.  PL  §§  585,  596. 

s  People  v.  Kather,  4  Wend.  232,  25^  254  ;  State  v.  Patterson,  2  Ired.  846. 

*  Supra,  §  451. 

*  Hacbride  v.  Macbride,  4  E8p..242,  per  Ld.  Alranley  ;  People  v,  Mather,  4  Wend. 
254,  per  Marcy,  J. 

^  Thus,  when  a  witness  was  asked,  whether  she  was  not  cohabiting  with  a  partic- 
ular individual,  in  a  state  of  incest,  Best,  C.  J.,  prohibited  the  question  ;  stating 
expressly,  that  he  did  this  only  on  the  ground  that  the  answer  would  expose  her  to 
punishment.    Cimdell  v.  Pratt,  1  M.  fc  Malk.  108. 


(a)  A  mere  impertinent  inquiry,  cal- 
culated and  intended  to  test  the  witness's 
power  of  self-control,  and,  if  possible,  to 
throw  him  off  his  goard,  should  never  be 
resorted  to  or  allowed,  unless  there  has 
been  somethincr  very  marked  in  the  con- 
duct of  the  mtness  to  justify  it.  The 
witness  is  not  obliged  to  submit  to  insult, 


or  to  answer  inquiries  merely  imperttoent. 
Commonwealth  v.  Sacket,  22  Pick.  394 ; 
Same  V.  Shaw,  4  Gush.  593;  Smith  v. 
Castles,  1  Gray,  108.  Greater  latitude  of 
cross-examination  is  allowable  as  against 
a  party  to  Uie  suit,  as  a  role,  than  against 
witnesses  merely.  Rea  v.  Miasoui,  Int. 
Rey.  Record,  March  21, 1874. 
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competent  proof  of  this  guilt  is  the  record  of  his  conviction. 
Proof  of  the  same  nature,  namely,  documentary  evidence,  may 
also  be  had  of  the  cause  of  his  commitment  to  prison,  whether  in 
execution  of  a  sentence,  or  on  a  preliminary  charge.^ 

§  458.  Facts  not  affectiiig  oredlbUlty.  There  is  another  class  of 
questions,  which  do  not  seem  to  come  within  the  reasons  already 
stated  in  favor  of  permitting  this  extent  of  cross-examination; 
namely,  questions,  the  answers  to  which,  though  they  may  dis- 
grace the  witness  in  other  respects,  yet  will  not  affect  the  credit 
due  to  his  testimony.  For  it  is  to  be  remembered,  that  the  ob- 
ject of  indulging  parties  in  this  latitude  of  inquiry  is,  that  the 
Jury  may  understand  the  character  of  the  witness,  whom  they  are 
asked  to  believe,  in  order  that  his  evidence  may  not  pass  for  more 
than  it  is  worth.  Inquiries,  therefore,  having  no  tendency  to  this 
end,  are  clearly  impertinent.  Such  are  the  questions  frequently 
attempted  to  be  put  to  the  principal  female  witness,  in  trials  for 
seduction  per  quod  %ervit%um  amisit^  and  on  indictments  for  rape, 
Ac,  whether  she  had  not  previously  been  criminal  with  other 
men,  or  with  some  particular  person,  which  are  generally  sup- 
pressed.^ (a)    So,  on  an  indictment  of  a  female  prisoner,  for  steal- 

^  People  9.  Herrick,  IS  Johns.  84,  per  Spencer,  J.  ;  Clement  v.  Brooks,  IS  N.  H. 
92.  In  Kez  v.  Lewis,  4  Esp.  225,  the  prosecutor,  who  was  a  common  infonner,  was 
asked  whether  he  had  not  heen  in  the  house  of  correction  in  Sussex  ;  bat  Lord  Ellen- 
borough  interposed  and  suppressed  the  <iuestion,  partly  on  the  old  rule  of  rejectiug  all 
questions  the  object  of  which  was  to  degrade  the  witness,  but  chiefly  because  of  the 
injury  to  the  administration  of  justice,  if  persons,  who  came  to  do  their  duty  to  the 
public,  might  be  subjected  to  improper  investigation.  Inquiries  of  this  nature  have 
often  heen  refused  on  the  old  ground  alone.  As  in  State  v,  Bailey,  Pennington,  415  ; 
Millman  y.  Tucker,  2  Peake's  Gas.  222  ;  Stout  v,  Rassel,  2  Yeates,  334.  A  witness  is 
also  privileged  from  answering  respecting  the  commission  of  an  offence,  though  he  has 
received  a  nardon ;  <'for,"  said  North,  G.  J.,  '*if  he  hath  his  pardon,  it  doth  take 
away  as  .well  all  calumny,  as  liableness  to  punishment,  and  sets  nim  right  against  all 
objection."  Rex  v.  Reading,  7  Howell's  St.  Tr.  296.  It  may  also  be  observed,  as  a 
further  reason  for  not  interrogating  a  witness  respecting  his  conviction  and  punishment 
for  a  crime,  that  he  may  not  understand  the  legal  character  of  the  crime  for  which  he 
was  punished,  and  so  may  admit  himself  guilty  of  an  offence  which  he  never  committed. 
In  Rex  V,  Edwards,  4  T.  R.  440,  the  question  was  not  asked  of  a  witness,  but  of  one 
who  offered  himself  as  hail  for  another,  indicted  of  grand  larceny. 

^  Dodd  V,  Norris,  8  Campb.  519 ;  Rex  v.  Hodgson,  Russ.  &  Ry.  211  ;  Vaughn  v. 
Perrine,  2  Penningt  584.  .But  where  the  prosecution  is  nndera  bastardy  act,  the 
issue  being  upon  the  paternity  of  the  child,  this  inquiry  to  its  mother,  if  restricted  to 
the  proper  time,  is  materia],  and  she  will  be  held  to  answer.  Swift's  Evid.  p.  81.  See 
also  Macbride  v.  Macbride,  4  Esp.  242 ;  Bate  v.  Hill,  1  C.  &  P.  100.  In  Rex  v.  Teal, 
etal,t  11  East,  807,  811,  which  was  an  indictment  for  conspiring  falsely  to  charge  one 
with  being  the  father  of  a  bastard  child,  similar  inquiries  were  permitted  to  be  made  of 
the  mother,  who  was  one  of  the  conspirators,  but  was  admitted  a  witness  for  the  prose- 
cution.   People  V,  Blakeley,  4  Parker,  C.  R.  176.     Seepott,  toL  ii.  §  577. 

(a)  Com.  V,  Regan,  105  Mass.  598.  tions  to  be  put,  but  held  the  interrogator 
More  recent  cases  have  allowed  such  ques*    bound  by  tne  answer.    Reg.  v.  Holmes,  1 


656  LAW  OP  EVIDENCE.  [PARTHI. 

ing  from  the  person,  in  a  house,  the  prosecutor  cannot  be  asked, 
whether  at  that  house  anything  improper  passed  between  him 
and  the  prisoner.^  (a) 

§  459.  CoUateral  facts  affeotlng  credibility.  But  where  tlie 
question  does  not  fall  within  either  of  the  eUu%e%  mentioned  in  the 
three  preceding  sections,  and  goes  clearly  to  the  credit  of  the  wit* 
ness  for  veracity,  it  is  not  easy  to  perceive  why  he  should  be  priv- 
ileged from  answering,  notwithstanding  it  may  disgrace  him.  The 
examination  being  governed  and  kept  within  bounds  by  the  discre- 
tion of  the  judge,  all  inquiries  into  transactions  of  a  remote  date 
will  of  course  be  suppressed ;  for  the  interests  of  justice  do  not 
require  that  the  errors  of  any  man's  life,  long  since  repented  of 
and  forgiven  by  the  community,  should  be  recalled  to  remem- 
brance, and  their  memory  be  perpetuated  in  judicial  documents, 
at  the  pleasure  of  any  future  litigant  The  State  has  a  deep  in- 
terest in  the  inducements  to  reformation,  held  out  by  the  protect- 
ing veil,  which  is  thus  cast  over  the  past  offences  of  the  penitent 
But  where  the  inquiry  relates  to  transactions  comparatively  recent, 
bearing  directly  upon  the  present  character  and  moral  principles 
of  the  witness,  and  therefore  essential  to  the  due  estimation  of  his 
testimony  by  the  jury,  learned  judges  have  of  late  been  disposed 
to  allow  it.*  Thus  it  has  been  held,  that  a  witness  called  by  one 
party  may  be  asked,  in  cross-examination,  whether  he  had  not  at- 
tempted to  dissuade  a  witness  for  the  other  party  from  attending 
the  trial.®  So  where  one  was  indicted  for  lai'ceny,  and  the  princi- 
pal witness  for  the  prosecution  was  his  servant-boy,  the  learned 
judge  allowed  the  prisoner's  counsel  to  ask  the  boy,  whether  he 
had  not  been  charged  with  robbing  his  master,  and  whether  he 
had  not  afterwards  said  he  would  be  revenged  of  him,  and  would 
soon  fix  him  in  jail.^    Similar  inquiries  have  been  permitted  in 

1  Rex  «.  Pitcher,  1  C.  &  P.  85. 

^  This  relaxAtion  of  the  old  role  was  recognized,  eome  years  ago,  by  Lord  Eldoo. 
"  It  used  to  be  said,"  he  observed,  *'that  a  witness  could  not  be  called  on  to  discredit 
himself ;  but  there  seems  to  be  something  like  a  departure  from  that ;  I  mean,  that 
in  modem  times,  the  courts  have  permitted  questions  to  show,  from  transactions  not  in 
issue,  that  the  witness  is  of  impeached  character,  and  therefore  not  so  credible.'* 
Parkhurst  v,  Lowten,  2  Swanst.  216. 

<  Harris  v.  Tippett,  2  Campb.  687.  *  Rex  «.  Yewiu,  cited  2  Campb.  688. 

L.  R.  C.  C.  834,  affirming  Rex  «.  Hodff-  id)  Rex  v.  Pitcher,  Macbridc  v.  Mac- 
son,  and  overruling  Rex  v.  Rollins,  2  M.  bride,  and  Rex  v.  Lewis,  supra^  are  said 
&  Rob.  612  ;  Garbutt  v,  Simpson,  82  L.  J.  not  to  be  law  now  in  England,  by  Taylor, 
M.  C.  186  ;  Goddard  v.  Parr,  24  L.  J.  Ch.  £v.  §  1298,  n.  And  see  also  aatU€^  §§  450» 
784  ;  State  v,  Patterson,  74  N.  C.  157.  n.,  465,  n. 
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other  cases.^  The  great  question,  however,  whether  a  witness  may 
not  be  bound  in  some  cases  to  answer  an  interrogatory  to  his  own 
moral  degradation,  where,  though  it  is  collateral  to  the  main  issue, 
it  is  relevant  to  his  character  for  veracity,  has  not  yet  been 
brought  into  direct  and  solemn  judgment,  and  must  therefore  be 
regarded  as  an  open  question,  notwithstanding  the  practice  of  em- 
inent judges  at  NUi  PriiMj  in  favor  of  the  inquiry,  under  the  lim- 
itations we  have  above  stated.^ 

§  460.  Qnestiomi  may  be  asked  wbere  witneee  need  not  answer. 
Though  there  may  be  cases,  in  which  a  witness  is  not  bound  to 
answer  a  question  which  goes  directly  to  disgrace  him,  yet  the 
question  may  he  aakedy  wherever  the  answer,  if  the  witness  should 
waive  his  privilege,  would  be  received  as  evidence.^  (a)  It  has 
been  said,  tliat  if  the  witness  declines  to  answer,  his  refusal  may 
well  be  urged  against  his  credit  with»the  jury.^  But  in  several 
cases  this  inference  has  been  repudiated  by  the  court ;  for  it  is  the 
duty  of  the  court,  as  well  as  the  object  of  the  rule,  to  protect  the 
witness  from  disgrace,  even  in  the  opinion  of  the  jury  and  other 
persons  present ;  and  there  would  be  an  end  of  this  protection,  if 
a  demurrer  to  the  question  were  to  be  taken  as  an  admission  of 
the  fact  inquired  into.^ 

§  461.  Impeachment  of  witnesses.    After  a  witness  has  been  ex- 

1  Rez  V.  Watson,  2  Stark.  116,  149 ;  Rex  v.  Teal  et  al.,  11  East,  311 ;  CundeU  v. 
Pratt»  1  M.  &  Malk.  108  ;  Rez  v.  Barnard,  1  C.  &  P.  86,  n.  (a) ;  Rez  v.  Gilroy,  Id. ; 
Froet  V,  Holloway,  cited  in  2  Phil.  £vid.  425. 

«  See  1  Stark.  Evid.  167-172 ;  2  Phil.  Evid.  423-428 ;  Peake  s  Evid.  by  Norris, 
pp.  202-204.  In  Respablica  v.  Gibbs,  3  Yeates,  429,  where  the  old  rule  of  excluding 
the  inquiry  was  diacuaaed  on  general  grounds  and  approved,  the  inquiry  was  clearly- 
inadmissible  on  another  account,  as  the  answer  would  go  to  a  forfeiture  of  the  witness  s 
right  of  suffrage  and  of  citizenship. 

>  2  PhU.  £yid.  423-428  ;  1  Stark.  Evid.  172;  Southard  v.  Rezford,  6  Cowen,  254. 
But  it  should  be  remembered,  that,  if  the  question  is  collateral  to  the  issue,  the  answer 
cannot  be  contradicted.  In  such  cases,  the  prudent  practitioner  will  seldom  put  a 
question,  unless  it  be  one  which,  if  answered  either  way,  will  benefit  his  client.  Such 
was  the  question  put  by  the  prisoner's  counsel,  in  Rez  v.  Pitcher,  supra,  §  458.  See 
1  C.  &  P.  85,  n.  (a). 

*  1  Stark.  Evid.  172  ;  Rose  v.  Blakemore,  Ry.  k  M.  882,  per  Brougham,  arg. 

^  Rose  V.  Blakemore,  Ry.  &  M.  382,  per  Abbott,  Ld.  Ch.  J.  ;  Rez  v.  Watson,  2 
Stark.  158,  per  Holroyd,  J. ;  Uoyd  v.  Passingham,  16  Ves.  64  ;  supra,  |  451. 

(a)  It  is  now  undoubted  law  that  a  liquor  in  violation  of  law.    Under  its  dls- 

witness,  although  not  always  bound  to  cretion  the  court  might  refuse  to  allow 

answer,  may  be  aaked  questions  tending  the  question,  though  it  intimated  that, 

to  criminate,  iigure,  or  degrade  him.    Best,  if  the  question  had  been  confined  to  the 

£v.  S  546.    But  in  Com.  v,  McDonald,  the  time  when  the  alleged  rape  was  committed, 

eourt  refused  to  allow  the  witness  —  the  it  would  have  been  admissible.   110  Maas. 

prosecutriz  on  an  indictment  for  rape —  405. 
lb  be  asked  if  she  had  not  previously  sold 
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amined  in  chief,  his  credit  may  he  impeached  in  various  modes, 
besides  that  of  exhibiting  the  improbabilities  of  a  story  by  a  cross* 
examination.  (1.)  By  disproving  the  facte  stated  by  him,  by  the 
testimony  of  other  witnesses.  (2.)  By  general  evidence  aJffecting 
his  credit  for  veracity.  But  in  impeaching  the  credit  of  a  witness, 
the  examination  must  he  confined  to  hi?  general  reputation,  and 
not  be  permitted  as  to  particular  facts ;  for  every  man  is  supposed 
to  be  capable  of  supporting  the  one,  but  it  is  not  likely  tiiat  he 
should  be  prepared  to  answer  the  other,  without  notice ;  and  un- 
less his  general  character  and  behavior  be  in  issue,  he  has  no  no- 
tice.^ (a)  This  point  has  been  much  discussed,  but  may  now  be 
considered  at  rest.^  The  regular  mode  of  examining  into  the  gen^ 
eral  reputation  is  to  inquire  of  the  witness  whether  he  knows  the 
general  reputation  of  the  person  in  question  among  his  neighbors ; 
and  what  that  reputation  is.  (&)  In  the  English  courts,  the  course 
is  further  to  inquire  whether,  from  such  knowledge,  the  witness 
would  believe  that  person,  upon  his  oath.^  In  the  American  courts, 
the  same  course  has  been  pursued ;  ^  but  its  propriety  has  of  late 
been  questioned,  and  perhaps  the  weight  of  authority  is  now  against 
permitting  the  witness  to  testify  as  to  his  own  opinion.^  (c)    In 

1  Bull.  N.  P.  296,  297.  The  mischief  of  raising  collateral  issues  is  also  adverted  to 
as  one  of  the  reasons  of  this  rule.  "  Look  ye/'  said  Holt,  Ld.  C.  J.,  "  you  may  bring 
witnesses  to  give  an  account  of  the  general  tenor  of  the  witness's  conversation  ;  bat  yoa 
do  not  think,  sure,  that  we  will  try,  at  this  time,  whether  he  be  guilty  of  robbery." 
Rex  V.  Rookwood,  4  St.  Tr.  681  ;  s.  o.  18  Howell*s  St.  Tr.  211 ;  1  Stark.  Evid.  182. 
It  is  competent,  however,  for  the  party  a^inst  whom  a  witness  has  been  called  to  show 
that  he  has  been  bribed  to  give  his  evidence.  Attorney -General  v.  Hitchcock,  11  Jnr. 
478. 

«  Layer's  Case,  16  How.  St  Tr.  246,  286  ;  Swift's  Evid.  148. 

'  Phil.  &  Am.  on  Evid.  925 ;  Mawson  v.  Hartsink,  4  Esp.  104,  per  Ld.  EUen- 
borough ;  1  Stark  Evid.  182  ;  Carlos  v.  Brook,  10  Ves.  50. 

*■  People  V.  Mather,  4  Wend.  257,  258  ;  State  v.  Boswell,  2  Dev.  209,  211  ;  Anon., 
1  Hill  (S.  C),  258  ;  Ford  v.  Ford,  7  Humph.  92. 

^  Gass  V.  Stinson,  2  Sumn.  610,  per  Story,  J. ;  Wood  v,  Mann,  Id.  821  ;  Eimmel 
V.  Eimmel,  8  S.  fc  R.  386-388  ;  Wike  v.  Liffhtner,  11  S.  &  R.  198  ;  Swift's  Evid.  143  ; 
Phillips  V.  Kingfield,  1  Appleton,  275.    In  uiis  last  case  the  subject  was  ably  examined 


(a)  Conley  «.  Meeker,  86  N.  Y.  618  ; 
Dimick  v.  Downs,  82  IH.  570  ;  Moreland 
V.  Lawrence,  23  Minn.  84.  If,  however, 
on  cross-examination  of  the  witness,  par- 
ticular facts  impeaching  the  credibility  are 
brought  out,  they  may  be  considered  by 
the  jury.  Steeples  v.  Newton,  7  Oreg. 
110. 

When  the  defendant,  in  a  criminal  case, 
goes  on  the  stand  to  testify  in  his  own 
behalf,  his  reputation  for  truth  and  ve- 
racity may  be  impeached  in  the  same  way. 
State  V.  Beal,  68  Ind.  845 ;  Mershon  v. 


State,  61  Id.  14 ;  State  «.  Rugan,  5  Mo. 
App.  592. 

(6)  In  Massachusetts  it  is  discretionary 
with  the  judge  to  require  the  witness  to 
be  asked  whether  he  knows  the  general 
reputation  of  the  person  in  question 
(Wetherbee  v.  Noma,  108  Mass.  665) ; 
but  not  to  reject  a  witness  who  has  such 
knowledgjis,  because  the  knowledge  seems 
insufficient  to  the  judge.  Bates  v.  Barber, 
4  Cush.  (Mass.)  107.  Cf.  Com.  «.  Lawler, 
12  Allen  (Mass.),  585. 

(c)  In  Hauulton  v.  People,  29  Mich. 
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answer  to  such  evideiice,  the  other  party  may  crosd-ezamine  those 
witnesses  as  to  their  means  of  knowledge,  and  the  grounds  of  their 
opinion ;  or  may  attack  their  general  character,  and  by  fresh  evi- 
dence support  the  character  of  his  own  witness.^  (a)  The  inquiry 
must  be  made  as  to  his  general  reputation,  where  he  is  best  known. 
It  is  not  enough  that  the  impeaching  witness  professes  merely  to 

by  Shepley,  J.,  who  obsenred :  "The  opinions  of  a  witness  are  not  legal  testimony, 
except  in  special  cases  ;  such,  for  example,  as  experts  in  some  profession  or  art,  those 
of  the  witnesses  to  a  will,  and,  in  oar  practice,  opinions  on  the  value  of  property.  In 
other  cases,  the  witness  is  not  to  substitute  his  opinion  for  that  of  the  jury  ;  nor  are 
they  to  rely  upon  any  such  opinion  instead  of  exercising  their  own  judgment,  taking 
into  consideration  the  whole  testimony.  When  they  have  the  testimony  that  the  repu- 
tation of  a  witness  is  good  or  bad  for  truth,  connecting  it  with  his  manner  of  testifying, 
Sind  with  the  other  testimony  in  the  case,  they  have  uie  elements  from  which  to  form 
a  correct  conclusion,  whether  any  and  what  credit  should  be  eiven  to  his  testimony. 
To  permit  the  opinion  of  a  witness,  that  another  witness  should  not  be  believed,  to  be 
received  and  acted  npon  by  a  Jury,  is  to  allow  the  prejudices,  passions,  and  feelings  of 
that  witness  to  form,  in  part  at  least,  the  elements  of  their  judgment.  To  authorize 
the  question  to  be  put,  whether  the  witness  would  believe  another  witness  on  oath, 
although  sustained  hy  no  inconsiderable  weight  of  authority,  is  to  depart  from  sound 
principles  and  established  rules  of  law,  respecting  the  kind  of  testimony  to  be  admitted 
for  the  consideration  of  a  jury,  and  their  duties  in  deciding  upon  it.  It  moreover  would 
permit  the  introduction  and  indulgence  in  courts  of  justice  of  personal  and  party  hos- 
tilities, and  of  every  unworthy  motive  by  which  man  can  be  actuated,  to  form  the  basis 
of  an  opinion  to  be  expressed  to  a  jury  to  influence  their  decision."  1  Applet  379. 
But  qucere,  whether  a  witness  to  impeach  reputation  may  not  be  asked,  in  cron-^axm" 
inalion^  if  he  would  not  believe  the  principal  witness  on  oath. 

1  2  Phil.  Evid.  482 ;  Mawson  v.  Uartsink,  4  Esp.  104,  per  Ld.  EUenborongh ;  1 
Stark.  Evid.  182.  It  is  not  usual  to  cross-examine  witnesses  to  character,  unless  there 
b  some  definite  charge  upon  which  to  cross-examine  them.  Rex  v,  Hodffkiss,  7  C.  fc 
P.  298.  Nor  can  such  witnesses  be  contradicted  as  to  collateral  facts.  Lee's  Case,  2 
Lewin,  Cr.  Cas.  154. 

178,  it  is  said  that  "  the  English  rule  was  (Ey.),  690 ;  United  States  v.  Van  Sickle,  2 

never  seriously  questioned  until  Mr.  Green-  McL^n  (U.  8.  C.  Ct.),  219.    This  rule  was 

IttnTs  statement  .  .  .  that  the  American  affirmed  in  Keator  v.  People,  82  Mich.  484 ; 

authorities  disfavored  it.    Of  the  cases  he  emUra^  King  v.  Peakman,  20  N.  J.  £q.  816 ; 

refers  to,  not  one  contains  a  decision  on  Marshall  v.  State,  6  Tex.  App.  278.    The 

the  question,  and  only  one  contains  more  opinion  of  the  credibility  of  a  witness  is 

than  a  passing  dictum,  not  in  any  way  held  to  be  admissible  on  the  same  ffround 

called  for.    Pnillips  v.  Klngfield,  1  Ap*  that  opinions  in  regard  to  sanity,  disposi- 

pleton,  875.    The  authorities  referred  to  tion,  temper,  distances,  velocity,  &c.,  are 

in  that  case  contained  no  such  decision,  admissible.    Per  Campbell,  J. 
and  the  court  declared  the  question  not         (a)  Steto  v.  Perkins,  66  N.  C.  126. 

S resented  by  the  record  for  decision.  .  .  .  The  court  may  exercise  ito  discretion  in 

0  far  as  the  reports  show,  the  American  limiting  the  number  of  impeaching  wit- 

dedsions  are  decidedly  in  favor  of  the  nesses  and  likewise  that  of  the  supporting 

English  doctrine,  and  we  have  not  found  witnesses ;  and  the  proper  exercise  of  such 

any    considerable    conflict."     The  court  discretion  is  no  ground  of  error.    Bunnell 

cites,  amount  other  cases,  People  v.  Davis,  «.  Butler,  28  Conn.  65.     In  the  Supreme 

21  Wend.  (N.  Y.)  809  ;  Titus  v.  Ash,  4  Judicial  Court  of  Massachusetts,  the  court 

Foster,  819;  Lvman  v.  Philadelphia,  56  at  Niti  iViiMhas  in  some  cases  limited 

Pa.  St.  488;  Knight  v.  House,  29  Md.  the  number  to  ^m  or  nx  on  a  side,  giving 

194 ;  People  v,  TyKr,  85  Cal.  558 ;  Eason  the  parties  notice  beforehand  of  sach  in- 

V,  Chapman,  21  Al.  85  ;  Wilson  v.  State^  tended  limitation.    In  Bunnell  «.  Butler, 

8  Wis.  798  ;  Stokes  «.  State,  18  Oa.  17 ;  «M  auwra,  the  number  was  limited  to  aus 

McCutehen  v.  McCutohen,  9  Port.  (Ala.)  on  eacn  side,  the  court  previously  notify* 

650 ;  Mobley  v,  Hamit,  1  A.  E.  Manhall  xng  the  parties  of  the  intended  limitetion. 
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state  what  he  has  heard  ^^  others  saj ; "  for  those  others  may  be 
but  few.  He  must  be  able  to  state  what  is  generally  said  of  the 
person,  by  those  among  whom  he  dwells,  or  with  whom  he  is 
chiefly  conversant ;  for  it  is  this  only  that  constitutes  his  general 
reputation  or  character.^  (a)  And,  ordinarily,  the  witness  ought 
himself  to  come  from  the  neighborhood  of  the  person  whose 
character  is  in  question.  (V)  If  he  is  a  stranger,  sent  thither  by 
the  adverse  party  to  learn  his  character,  he  will  not  be  allowed  to 
testify  as  to  the  result  of  his  inquiries ;  but  otherwise,  the  court 
will  not  undertake  to  determine,  by  a  preliminary  inquiry,  whether 
the  impeaching  witness  has  sufficient  knowledge  of  the  fact  to 
enable  him  to  testify ;  but  will  leave  the  Value  of  his  testimony  to 
be  determined  by  the  jury.*  (c) 

1  Boynton  v.  Kellogg,  8  Mass.  189,  per  PanonB,  C.  J.  ;  Wike  v.  Lightner,  11  S.  & 
B.  198-200  ;  KimQiel  v.  Kimmel,  8  S.  &  R.  887,  888  ;  Philliiis  v.  Kin^eld,  1  Applet. 
876.  The  impeaching  witness  may  also  be  asked  to  name  tne  persons  whom  he  has 
heard  speak  against  the  character  of  the  witness  impeached.  Bates  v.  Barber,  4 
Gush.  107. 

*  Douglass  V.  Tousey,  2  Wend.  852  ;  Bates  v.  Barber,  4  Cush.  107  ;  Sleeper  v.  Van 
Middlesworth,  4  Den.  481.  Whether  this  inquiry  into  the  general  reputation  or  char- 
acter of  the  witness  should  be  restricted  to  his  reputation  for  truth  and  veracity,  or  may 
be  made  in  general  terms  involving  his  entire  moral  character  and  estimation  in  society, 
is  a  point  upon  which  the  American  practice  is  not  uniform.  AU  are  agreed,  that  the 
true  and  primary  inquinr  is  into  his  general  character  for  truth  and  veracit}',  and  to 
this  point^  in  the  Northern  States,  it  is  still  confined.  But  in  several  of  the  otlier 
States  greater  latitude  is  allowed.  In  South  Carolina,  the  true  mode  is  said  to  be, 
lirst,  to  ask  what  is  his  general  character,  and  if  this  is  said  to  be  bad,  then  to  inquire 
whether  the  witness  would  believe  him  on  oath  ;  leaving  the  party  who  adduced  him  to 
inquire  whether,  notwithstanding  his  bad  character  in  other  respects,  he  has  not  pre« 
served  his  character  for  truth.  Anon.,  1  Hill  (S.  C),  251,  258,  259.  In  Kentudrf, 
the  same  general  range  of  inquiry  is  peimitted,  and  is  thus  defended  by  one  of  the 
learned  judges  :    "  Every  person  conversant  with  human  nature  must  be  sensible  of  the 


(a)  Lawson  v.  State,  82  Ark.  220 ;  Kob- 
inson  v.  State,  16  Fla.  885;  Brown  o. 
Luehrs,  1  111.  App.  74;  Matthewson  v. 
Burr,  6  Neb.  812  ;  State  v.  Lanier,  79 
N.  C.  622. 

Or  if  the  reputation  of  the  witness  im- 
peached relates  wholly  or  in  part  to  his 
want  of  punctuality  in  paying  his  debts. 
Pierce  v.  Newton,  18  Grav,  528.  But  such 
evidence  should  commonly  be  restricted  to 
the  character  of  the  witness  for  truth. 
Shaw  V,  Emery,  42  Maine,  59  ;  Craig  v. 
State,  5  Ohio  St  605 ;  State  v,  Sater,  8 
Clarke,  420.  In  some  of  the  States,  how- 
ever, such  inquiries  take  a  wider  range. 
Eason  v.  Chapman,  21  111.  88  ;  Gilliam  v. 
State,  1  Head,  88. 

It  is  not  necessary  that  the  reputation 
should  be  at  or  near  the  time  wnen  the 
testimony  of  the  impeached  witness  was 
given,    it  is  for  the  judge  to  say  whether 


it  may  be  admitted,  though  relating  to  a 
period  some  time  previous.  Snow  v.  Grace, 
29  Ark.  181  ;  Kelly  v.  State,  61  Ak.  19  ; 
Fisher  v.  Conway,  21  Kan.  18. 

'  (b)  LouisviUe,  New  Albany,  &c.  R.  R. 
Co.  V,  Richardson,  66  lud.  48.  Cf.  Gra- 
ham V,  Chrystal,  2  Abb.  (N.  Y.)  App. 
Dec.  268. 

(e)  If  the  witness  says  in  reply  that  he 
has  no  knowledge  of  the  general  reputation 
of  the  person  for  truth  and  veracity,  he 
cannot  then  be  farther  asked  questions 
tending  to  elicit  answers  referring  to  that 
subject,  but  is  incompetent.  Com.  v.  Law- 
ler,  12  Allen  (Mass.),  585 ;  State  v.  Per- 
kins, 66  N.  a  126. 

A  ijarty  who  goes  on  the  stand  to 
testify  in  his  own  oehalf  renders  himself 
liable  to  be  impeached  in  the  same  manner 
as  any  other  witness.  State  v,  Watson, 
65  Me.  74 
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§  462.  Proof  of  oontnuy  statementi.  (8.)  The  credit  of  *a  wit- 
ness may  also  be  impeached  by  proof,  that  he  has  made  state- 
ments otU  of  eaurtj  contrary  to  what  he  has  testified  at  the  trial. 
But  it  is  only  in  such  matters  as  are  relevant  to  the  issue,  that 
the  witness  can  be  contradicted.  And  before  this  can  be  done,  it 
is  generally  held  necessary,  in  the  case  of  verbal  statements,  first 
to  ask  him  as  to  the  time,  place,  and  person  involved  in  the  sup- 
posed contradiction.  It  is  not  enough  to  ask  liim  the  general 
question,  whether  he  has  ever  said  so  and  so,  no^  whether  he  has 
always  told  the  same  story;  because  it  may  frequently  happen, 
that,  upon  the  general  question,  he  may  not  remember  whether  he 
has  so  said ;  whereas,  when  his  attention  is  challenged  to  particu- 
lar circumstances  and  occasions,  he  may  recollect  and  explain 
what  he  has  formerly  said.^  (a)  This  course  of  proceeding  is  con- 
kindred  nature  of  tbe  vioes  to  which  it  is  addicted.  So  trae  v»  this,  that,  to  ascertain 
the  existence  of  one  vice  of  a  particular  chaittcter,  is  frequently  to  prove  the  existence 
of  more,  at  the  same  time,  in  the  same  individual.  Add  to  this,  that  persons  of  infa- 
mous character  may,  and  do  frequently  exist,  who  have  formed  no  character  as  to  their 
lack  of  truth  ;  and  society  may  have  never  had  the  opportunity  of  ascertaining  that 

a  are  false,  in  their  woros  or  oaths.  At  the  same  time,  they  may  be  so  notoriously 
■,y  of  acting  falsehood,  in  frauds,  forgeries,  and  other  crimes,  as  would  leave  no 
it  of  their  being  capable  of  speaking  and  swearing  it,  especially  as  they  may  fre- 
quently depose  fals^ood  with  greater  security  against  detection,  than  practise  those 
other  vices.  In  such  cases,  and  with  such  characters,  ought  the  jury  to  be  precluded 
from  drawing  inferences  unfavorable  to  tlieir  truth  as  witnesses,  by  excluoing  their 
general  turpitude  ?  By  the  character  of  every  indiyidua]*  that  is,  by  the  estimation  in 
which  he  is  held  in  the  society  or  neighborhood  where  he  is  conversant,  his  word  and 
his  oath  are  estimated.  If  that  is  free  from  imputation,  his  testimony  weighs  well.  If 
it  is  sulli«d,  in  the  same  proportion  his  word  will  be  doubted.  We  conceive  it  perfectly 
safe,  and  most  conducive  to  the  purposes  of  justice,  to  trust  the  jury  with  a  full  knowl- 
edge of  the  standing  of  a  witness,  into  whose  character  an  inquiry  is  made.  It  will  not 
thence  follow,  that  from  minor  vices  they  will  draw  the  conclusion,  in  every  instance, 
that  his  oath  must  be  discredited,  but  only  be  put  on  their  guard  to  scrutinize  his 
statements  more  strictly  ;  while  in  cases  of  vile  reputation,  in  other  respects,  they 
would  be  warranted  in  disbelieving  him,  though  he  nad  never  been  called  so  often  to 
the  book,  as  to  fix  upon  him  the  reputation  of  a  liar,  when  on  oath."  Hume  v.  Scott, 
8  A.  K.  Marsh.  261,  262,  per  Mills,  J.  This  decision  has  been  cited  and  approved  in 
North  Carolina,  where  a  similar  course  preyails.  State  v.  Boswell,  2  Dev.  Law, 
209, 210.  See  also  People  v.  Mather,  4  Wend.  257, 258,  per  Marcy,  J.  See  also  8  Am. 
Law  Jour,  v,  8.  154-lo2,  where  all  the  cases  on  this  pomt  are  collected  and  reviewed. 
Whether  evidence  of  common  prostitution  is  admissible  to  impeach  a  female  witness, 
q^uasre.  See  Com.  v.  Murphy,  14  Mass.  887,  2  Stark.  Evid.  869,  n.  (1),  by  Metcalf, 
that  it  is  admissible  ;  Spears  v.  Forrest,  15  Vt.  485,  that  it  is  not. 

1  Angus  V.  Smith,  1  M.  &  Malk.  478,  per  Tindsl,  C.  J. ;  Crowley  v.  Page,  7  0.  k 
P.  789,  per  Parke,  B.  ;  Reg.  v.  Shellard,  9  C.  &  P.  277  ;  Reg.  v.  Holden,  8  C.  fc  P.  606  ; 
Palmer  v.  Haight,  2  Barb.  S.  C.  210.  In  The  Qneen*s  Case,  this  subject  was  very  much 
discussed,  and  the  unanimous  opinion  of  the  learned  judges  was  deliyered  by  Abbott, 
C.  J.,  iu  these  terms :  '*The  l^litunate  object  of  the  proposed  proof  is  to  discredit  the 
witness.  Now,  the  usual  practice  of  the  courts  below,  and  a  practice  to  which  we  are 
not  aware  of  any  exception,  is  this :  if  it  be  intended  to  bring  the  credit  of  a  witness 

(a)  Conrad  v.  Griffey,  16  How.  (U.  S.)  Weiffant,  5  HL  App.  648 ;  Hill  v.  Oust, 
88;  Carlisle  v.  HunleYj  15  Ala.  628;  55  Ind.  45;  State  v.  McLaughlin,  44 
Wright  V.  Hicks,  15  Ga.  160;  Bock  v.     Iowa,  82;  Greer  v.  Higgins,  20  Kan.  420; 
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sidere'd  indispensable,  from  a  sense  of  justice  to  the  witness ;  for 
as  the  direct  tendency  of  the  evidence  is  to  impeach  his  yeracity, 

into  qnestion  \xy  proof  of  anything  that  he  xnajr  have  said  or  declared,  touching  the 
oau8e»  the  witness  is  first  asked,  upon  cross^xamination,  whether  or  no  he  has  said  or 
declared  that  which  is  intended  to  he  proved.  If  the  witness  admits  the  words  or 
declarations  imputed  to  him,  the  proof  on  the  other  side  becomes  nnnecessarj ;  and 
the  witness  has  an  opportunity  of  giving  such  reason,  explanation,  or  exculpation  of 
his  conduct,  if  any  there  may  hie,  as  the  (larticular  circumstances  of  the  transaction  may 
happen  to  furnish ;  and  thus  the  whole  matter  is  brought  before  the  court  at  once,  which, 
in  our  opinion,  is  the  most  convenient  course,  (a)  If  the  witness  denies  the  words 
or  declarations  imputed  to  him,  the  adverse  psrty  has  an  opportunity  afterwards  of  con* 
tending  that  the  matter  of  the  speech  or  declaration  is  such,  that  he  is  not  to  be  bound 
by  the  answer  of  the  witness,  but  mav  contradict  and  falsify  it ;  and,  if  it  be  found  to 
be  such,  his  proof  in  contnuliction  will  be  received  at  the  proper  season.  If  the  witness 
declines  to  pve  any  answer  to  the  question  proposed  to  him,  by  reason  of  the  tendency 
tiiereof  to  cnminate  himself,  and  the  court  is  of  opinion  that  he  cannot  be  compelled  to 
answer,  the  adverse  party  has,  in  this  instance,  also,  his  subsequent  opportunity  of  ten- 
derlnff  his  proof  oi  the  matter,  which  is  received,  if  by  law  it  ouffnt  to  be  received. 
But  tne  possibility  that  the  witness  may  decline  to  answer  the  question  affords  no  suffi- 
cient reason  for  not  giving  him  the  opportunitv  of  answering,  and  of  offering  such 
explanatory  or  exculpatory  matter  as  I  have  before  alluded  to  ;  and  it  is,  in  our  opin* 
ion,  of  great  importance  that  this  opportunity  should  be  thus  alforded,  not  only  for  the 
purpose  already  mentioned,  but  because,  if  not  given  in  the  first  instance,  it  may  be 
wholly  lost ;  for  a  witness,  who  has  been  examined,  and  has  no  reason  to  suppose  that 
his  further  attendance  is  reauisite,  often  departs  the  court,  and  mav  not  be  found  or 
brought  back  until  the  trial  be  at  an  end.  So  that,  if  evidence  of  this  sort  could  be 
adduced  on  the  sudden  and  by  surprise,  without  any  previous  intimation  to  the  witness 
or  to  the  party  producing  him,  great  injustice  might  be  done  ;  and,  in  our  opinion,  not 
unfrequeutly,  would  be  done  both  to  the  witness  and  to  the  party ;  and  this  not  only  in 
the  case  of  a  witness  called  by  a  plaintiff  or  prosecutor,  but  equally  so  in  the  case  of  a 
witness  called  by  a  defendant ;  and  one  of  the  great  objects  of  the  course  of  proceeding, 
established  in  our  courts,  is  the  prevention  of  surprise,  as  far  as  practicable,  upon  any 
pereon  who  may  appear  therein."  The  Queen's  Case,  2  Brod.  &  Bing.  818,  Si4.  In  the 
United  States,  the  same  course  is  understood  to  be  generally  adoptra,  except  in  Maine, 
Ware  v.  Ware,  8  GreenL  42,  and  perhaps  in  Massachusetts,  Tucker  v.  Welsh,  17 
Mass.  160.  But  see  Brown  v.  Bellows,  4  Pick.  188.  The  ntUity  of  this  prac- 
tice, and  of  confronting  the  two  opposing  witnesses,  is  illustrated  by  a  case  men- 
tioned by  Mr.  Justice  Cowen,  in  his  notes  to  Phillips  on  Evidence,  vol.  ii  p.  744 
(n.  583  to  PhiL  Evid.  808) ;  "in  which  a  highly  respectable  witness  sought  to  ne  im- 
peached through  an  out-of-door  conversation  by  another  witness,  who  seemed  veiy 

Smith  V.  People,  2  Mich.  416 ;  State  v,  tioned  to  witness,  and  he  must  be  asked 
Davis,  29  Mo.  891  ;  Hart  v.  Hudson  River  whether  or  not  he  has  made  such  state- 
Bridge  Co.,  84  N.  Y.  66;  State  v.  Wright,  ments,  and  if  so,  allowed  to  explain  them. 
75  Is.  C.  439 ;  Nelson  v.  State,  2  Swan  Com.  v.  Donahoe,  183  Mass.  407. 
(Tenn.),  237  ;  Treadway  v.  State,  1  Tex.  And  this  rule  extends  to  a  defendant  in 
App.  668  ;  State  v,  Glynn,  61  Vt.  677  ;  a  criminal  case,  who  testifies  in  his  own 
Unis  V,  Charlton,  12  Gratt  (Va. )  484  ;  behalf.  Previous  statements  of  his,  incon- 
Dufresne  «.  Weise,  46  Wis.  290.  Contrcif  sistent  with  his  testimony,  may  be  shown. 
Titus  V.  Ash,  24  N.  H.  819  ;  Cork  v.  Com.  v.  Tolliver,  119  Mass.  812. 
Brown,  34  N.  H.  460  ;  Hedfle  v.  Clapp,  Statements  of  the  witness  indicating  a 
22  Conn.  262  ;  Robinson  v.  Hutchinson,  bias  towards  a  party,  or  otherwise  affectmg 
81  Vt.  448  ;  Howland  v.  Conway,  1  App.  his  credibility,  are  considered  relevant,  so 
Adm.  281.  as  to  allow  contradiction.    Scott  v.  States 

In  Mansachusetts,  by  statute,  Pub.  Stat  64  Ind.  400. 
c  169,  S  22,  a  party  producing  a  witness         (a)  If  the  witness  says  he  cannot  rs- 

may  prove  tiiat  he  has  made  at  other  tiroes  member  whether  he  spoke  the  words  or 

statements  inconsiBtent  with  his  present  not,  this  is  a  sufficient  foundation  to  allow 

testimony,  but  first,  the  circumstances  of  the  introduction  of  evidence  that  he  did. 

the  supposed  statement  sufficient  to  desig-  Payne  «•  State,  60  Ala.  80. 
nate  the  particuUr  occasion  must  be  men* 
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common  justice  requires  that,  by  first  calling  his  attention  to  the 
subject,  he  should  have  an  opportunity  to  recollect  the  facts,  and, 
if  necessary,  to  correct  the  statement  already  given,  as  well  as  by 
a  re-examination  to  explain  the  nature,  circumstances,  meaning, 
and  design  of  what  he  is  proved  elsewhere  to  have  said.^  (a)    And 

wUIiiiff  to  brinj^  bim  into  a  contradiction,  npon  both  being  placed  on  the  stand,  fur- 
niahed  such  a  distinction  to  the  latter  as  corrected  his  memory,  and  led  him,  in  half  a 
minute,  to  acknowledge  that  he  was  wrong.  The  difference  lay  in  only  one  word.  The 
first  witneaa  had  now  sworn,  that  he  did  not  rely  on  a  certain  firm  as  being  in  good 
credit ;  for  he  was  not  well  informed  on  the  subject.  The  former  words  imputed  to 
him  were  a  plain  admiasion  that  he  was  fully  informed,  and  did  rely  on  their  credit. 
It  turned  out  that,  in  his  former  conversation,  he  spoke  of  a  partnership,  from  which 
one  name  was  soon  afterward  withdrawn,  leaving  him  now  to  speak  of  the  latter  firm, 
thus  weakened  by  the  withdcawal.  In  regard  to  the  credit  of  the  first  firm,  he  had,  in 
truth,  been  fully  informed  by  letters.  With  respect  to  the  last,  he  had  no  information. 
The  sound  in  the  titles  of  the  two  finns  was  so  nearly  alike,  that  the  ear  would  easily 
confound  them  ;  and,  had  it  not  been  for  the  colloquium  thus  brought  on,  an  apparent 
contradiction  would  doubtless  have  been  kept  on  foot,  for  various  purposes,  through  a 
long  trial.  It  involved  an  inquirv  into  a  credit  which  had  been  given  to  another,  on 
the  fraudulent  representations  of  the  defendant"  Mr.  Starkie,  for  a  different  purpose, 
mentions  another  case,  of  similar  character,  where  the  judge  understood  the  witness  to 
testify  that  the  prisoner,  who  was  charged  with  forgery,  said,  '*  I  am  the  drawer, 
acceptor,  and  indorser  of  the  bill ; "  whereas  the  wonis  were,  **  I  know  the  drawer, 
acceptor,  and  indorser  of  the  bilL"    I  Stark.  Evid.  484. 

1  R^.  V,  St.  George,  9  0.  fc  P.  488,  489  ;  Carpenter  v.  Wall,  11  Ad.  &  £1.  808. 
On  this  subject,  the  following  observations  of  Lord  Langdale  deserve  great  consid- 
eration:  "I  do  not  think,"  said  he,  "that  the  veracity  or  even  the  accuracy  of  an 
ignorant  and  illiterate  person  is  to  be  conclusively  tested  by  comparing  an  affidavit  which 
he  has  made,  with  his  testimony  given  u^n  an  oral  examination  in  open  court  We 
hare  too  much  experience  of  tne  great  infirmity  of  affidavit  evidence.  When  the 
witness  is  illiterate  and  ignorant,  the  language  presented  to  the  court  is  not  his  ;  it  is, 
and  must  be,  the  language  of  the  person  who  prepares  the  affidavit ;  and  it  may  be, 
and  too  often  is,  the  expression  of  tnat  person's  erroneous  inference  as  to  the  meaning 
of  the  language  used  by  the  witness  himself ;  and  however  carefully  the  affidavit  may 
be  read  over  to  the  witness,  he  may  not  understand  what  is  said  in  language  so  differ- 
ent from  that  which  he  is  accustomed  to  use.  Having  expressed  his  meaning  in  his 
own  language,  and  finding  it  translated  by  a  person  on  whom  he  relies,  into  language 
not  his  own,  and  which  he  does  not  perfectly  understand,  he  is  too  apt  to  acquiesce  ; 
and  testimony  not  intended  by  him  is  Drought  before  the  court  as  his.  Again,  evidence 
taken  on  affidavit  being  taken  ex  parte,  in  almost  always  incomplete,  and  oiten  inac- 
curate, sometimes  from  partial  suggestions,  and  sometimes  from  ttie  want  of  suggestions 
and  inquiries,  without  tne  aid  or  which  the  witness  may  l>c  unable  to  recall  tiie  con- 
nected collateral  circumstances,  necessaiy  for  the  correction  of  the  first  suggestions  of 
his  memoiy,  and  for  his  accurate  recollection  of  all  that  belongs  to  the  subject.  For 
these  and  other  reasons,  I  do  not  think  that  discrepancies  between  the  affidavit  and  the 
oral  testimony  of  a  witness  are  conclusive  against  tne  testimony  of  the  witness.  It  is 
further  to  be  observed,  that  witnesses,  and  pai-ticnlarly  ignorant  and  illiterate  wit- 
nesses, must  always  be  liable  to  give  impeiiect  or  erroneous  evidence,  even  when 
orally  examined  in  open  court  The  novelty  of  the  situation,  the  agitation  and  hurry 
whicn  accompanies  it  the  cajolery  or  intimidation  to  which  the  witnesses  may  be  sub* 
jected,  the  want  of  questions  calculated  to  excite  those  recollections,  which  might  clear 
up  every  difficulty,  and  the  confusion  occasioned  by  cross-examination,  as  it  is  too 
often  conducted,  may  give  rise  to  important  errors  and  omiBsions  ;  and  the  truth  is  to 

(a)  As  has  been  previously  said,  when  credibility  impeached  by  proof  of  former 

a  party  to  a  suit  testifies  in  his  own  behalf,  inconsistent  statements.    Bnibaker  v.  Tay- 

he  stands  in  the  same  position  as  any  wit-  lor,  76  Pa.  St  88. 
He  18  liable,  tiierefore,  to  have  his 
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this  rule  is  extended,  not  only  to  contradictory  statements  by  tiie 
witness,  but  to  other  declarations,  and  to  acts  done  by  him, 
through  the  medium  of  verbal  communications  or  correspondence, 
which  are  offered  with  the  view  either  to  contradict  his  testimony 
in  chief,  or  to  prove  him  a  corrupt  witness  himself,  or  to  have  been 
guilty  of  attempting  to  corrupt  others.^  (a) 

§  463.  Mode  of  impeaohmeiit.  A  similar  principle  prevails  in 
cross-examining  a  witness  as  to  the  contents  of  a  letter j  or  other 
paper  written  by  him.  The  counsel  will  not  be  permitted  to 
represent,  in  the  statement  of  a  question,  the  contents  of  a  letter, 
and  to  ask  the  witness  whether  he  wrote  a  letter  to  any  person 
with  such  contents,  or  contents  to  the  like  effect ;  without  having 
first  shown  to  the  witness  the  letter,  and  having  asked  him  whether 
he  wrote  that  letter,  and  his  admitting  that  he  wrote  it.  For  the 
contents  of  every  written  paper,  according  to  the  ordinary  and 
well-established  rules  of  evidence,  are  to  be  proved  by  the  paper 
itself,  and  by  that  alone,  if  it  is  in  existence.^  (i)     But  it  is  not 

be  elicited,  not  bj  jdving  equal  weight  to  every  word  the  witDess  may  have  ottered, 
bat  by  considering  all  the  words  with  reference  to  the  fiarticular  occasion  of  saying 
them,  and  to  the  personal  demeanor  and  deportment  of  the  witness  daring  the  examina- 
tion. All  the  discrepancies  which  occur,  and  all  that  the  witness  says  in  respect  of 
them*  are  to  be  carefully  attended  to  ;  and  the  result,  aocoxding  to  the  special  circnm- 
stances  of  each  case,  may  be,  either  that  the  testimony  must  be  altogether  rejected,  on 
the  ground  that  the  witness  has  said  that  which  is  untrue,  either  wilfully  or  under  self- 
delusion,  BO  strong  as  to  invalidate  all  that  he  has  said ;  or  else  the  result  roust  be^ 
that  the  testimony  must,  as  to  the  main  purpose,  be  admitted,  notwithstanding  discre- 
nancies  which  may  have  arisen  from  innocent  mistake,  extending  to  collateral  matters, 
out  perhaps  not  affecting  the  main  question  in  any  important  degree."  See  Johnston  v. 
Todd,  6  Beav.  600-602.  See  HcKinney  v.  Neil,  1  McLean,  540  ;  Hazard  v.  N.  Y.  & 
Providence  R.  R.,  2  R.  I.  62. 

1  See  2  Brod.  k  Bing.  800,  813  ;  1  Mood.  &  Malk.  478.  If  the  witness  does  not 
recollect  the  conversation  imputed  to  him,  it  mav  be  proved  by  another  witness,  pro- 
vided it  is  relevant  to  the  matter  in  issue.  Crowley  v.  Page,  7  C.  &  P.  789,  per  Parke, 
B.  The  contrary  seems  to  have  been  ruled  some  years  Mfore,  in  Pain  o.  Beeston,  1 
M.  k  Rob.  20,  per  Tindal,  C.  J.  But  if  he  is  asked,  upon  cross-examination,  if  be 
will  swear  that  he  has  not  said  so  and  so,  and  he  answers  that  he  wiU  not  swear  that 
he  has  not,  the  party  cannot  be  called  to  contradict  him.  Long  v.  Hitchcock,  9  C.  A; 
P.  619,  supra,  §  449.  If  he  denies  having  made  the  contradictory  statements  inqtured 
of,  and  a  witness  is  called  to  prove  that  he  did,  the  particular  words  must  not  be  put, 
but  the  witness  must  be  reqmred  to  relate  what  pa^ed.  Hallett  v,  Cousens,  2  M.  & 
Rob.  288.  This  contradiction  may  be  made  out  by  a  series  of  documents.  Jackson  v. 
Thomason,  8  Jur.  n.  8. 134. 

*  The  Queen's  Case,  2  Brod.  &  Bing.  286  ;  supra,  §§  87,  88  ;  Bellinger  «.  People, 
8  Wend.  595,  598  ;  Rex  o.  Edwards,  8  C.  &  P.  26 ;  Reg.  «.  Taylor,  Id.  726.  If  the 
paper  is  not  to  be  had,  a  certified  copy  may  be  used.    Reg.  v.  Shelliud,  9C,  kF.  277. 

(a)  Where  a  witness  upon  a  second  ing  fraud  to  a  witness,  he  may  explain 

trial   contradicts   his  testimony  on  the  those  acts.    Janvrin  v.  Fogg,  49  K.  H. 

first,  he  may  give  his  reasons  therefor.  840. 

State  V.  Reed,  62  Me.  129.     And,  when         (b)  Stamper  v.  Griffin,  12  6a.  450.    If 

acts  are  shown  for  the  purpose  of  Imput-  a  party,  for  the  purpose  of  discrediting  a 
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required  that  the  whole  paper  should  be  shown  to  the  witness. 
Two  or  three  lines  only  of  a  letter  may  be  exhibited  to  him,  and  he 
may  be  asked,  whether  he  wrote  the  part  exhibited.  If  he  denies, 
or  does  not  admit,  that  he  wrote  that  part,  he  cannot  be  examined 
as  to  the  contents  of  such  letter,  for  the  reason  already  given ; 
nor  is  the  opposite  counsel  entitled,  in  that  case,  to  look  at  the 
paper.^  And  if  he  admits  the  letter  to  be  his  writing,  he  cannot 
be  asked  whether  statements,  such  as  the  counsel  may  suggest, 
are  contained  in  it,  but  the  whole  letter  itself  must  be  read,  as 
the  only  competent  evidence  of  that  fact.^  According  to  the 
ordinary  rule  of  proceeding  in  such  cases,  the  letter  is  to  be  read 
as  the  evidence  of  the  cross-examining  counsel  in  his  turn,  when 
he  shall  have  opened  his  case.  But  if  he  suggests  to  the  court, 
that  he  wishes  to  have  the  letter  read  immediately,  in  order  to 
found  certain  questions  upon  its  contents,  after  they  shall  have 
been  made  known  to  the  court,  which  otherwise  could  not  well 
or  effectually  be  done,  that  becomes  an  excepted  case  ;^  and  for 
the  convenient  administration  of  justice,  the  letter  is  permitted 
to  be  read,  as  part  of  the  evidence  of  the  counsel  so  proposing  it, 
subject  to  all  the  consequences  of  its  being  considered.*  (a) 

§  464.  Bame  subjeot.  If  the  paper  in  question  %%  losty  it  is 
obvious  that  the  course  of  examination,  just  stated,  cannot  be 
adopted.  In  such  case,  it  would  seem,  that  regularly  the  proof 
of  the  loss  of  the  paper  should  first  be  offered,  and  that  then  the 
witness  may  be  cross-examined  as  to  its  contents ;  after  which  he 

So,  where  a  certified  copy  is  in  the  case  for  other  purposes,  it  may  be  used  for  this  also. 
Davies  v.  Daries,  9  C.  s  P.  253.  Bat  the  witness,  on  his  own  letter  being  shown  to 
hira,  cannot  be  asked  whether  he  wrote  it  in  answer  to  a  letter  to  him  of  a  certain 
tenor  or  import,  such  letter  not  bein^  produced.  See  McDonneU  v.  Evans,  16  Jor.  103, 
where  the  rule  in  question  is  fully  discussed. 

^  Reg.  V,  Duncombe,  8  C.  fc  r.  869. 

s  Ibid. ;  2  Brodl  k  Bing.  288. 

<  The  Queen's  Case,  2  Brod.  &  Bing.  289,  290. 


witness,  by  showing  a  bias,  offers  in  evi- 
dence a  letter  from  the  witness  to  himself,  • 
he  may  also,  for  the  purpose  of  explaining 
it,  read  a  letter  from  himself  to  which  the 
letter  of  the  witness  is  a  reply.  Trischet 
9.  Hamilton  Insurance  Co.,  14  Gray,  456. 
The  English  courts  hold  that  it  is  compe- 
tent to  cross-examine  the  party  when 
offered  to  support  hlB  own  case,  as  to  the 
contents  of  an  affidavit  or  letter  not  pro- 
duced. Sladden  v.  Sergeant,  1  F.  &  F. 
822  ;  Farrow  v.  Blomfield,  Id.  663.    So, 


too,  as  to  whether  he  had  read  a  letter  of 
a  certain  date  and  in  certain  terms.  Ire- 
hind  17.  Stiff,  Id.  340.  So,  also,  as  to  the 
rules  of  a  society  to  which  the  iMUty  be- 
longed. Minns  v.  Smith,  Id.  318.  This 
rule,  laid  down  in  The  Queen's  Case, 
supra,  has  been  reversed  by  the  Common - 
Law  Procedure  Act,  17  &  18  Vict  c  125, 
§§  24,   108,   and  28  k  29  Vict  c.  18, 

i§  1,  5. 

(a)  Romertze  v.  East  Rivei  National 
Bank,  49  N.  Y.  677. 
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may  be  contradicted  by  secondary  eyidence  of  the  contents  of  the 
paper.  But  where  this  course  would  be  likely  to  occasion  incon- 
venience, by  disturbing  the  regular  progress  of  the  cause,  and 
distracting  the  attention,  it  will  always  be  in  the  power  of  ihe 
judge,  in  his  discretion,  to  prevent  this  inconvenience,  by  post- 
poning the  examination,  as  to  this  point,  to  some  other  stage  of 
the  cause.^ 

§  465.  Same  snbjeot  A  witness  cannot  be  asked  on  cross- 
examination,  whether  he  has  written  such  a  thing,  stating  its  par- 
ticular nature  or  purport;  the  proper  course  being  to  put  the 
writing  into  his  hands,  and  to  ask  him  whether  it  is  his  writing. 
And  if  he  is  asked  generally,  whether  he  has  made  repreientationsy 
of  the  particular  nature  stated  to  him,  the  counsel  will  be  required 
to  specify,  whether  the  question  refers  to  representations  in  writ- 
ing, or  in  words  alone  ;  and  if  the  former  is  meant,  the  inquiry, 
for  the  reasons  before  mentioned,  will  be  suppressed,  unless  the 
writing  is  produced.^  But  whether  the  witness  may  be  asked 
the  general  question,  whether  he  has  given  any  account,  by  letter 
or  otherwise,  differing  from  his  present  statement,  —  the  question 
being  proposed  without  any  reference  to  the  circumstance,  whether 
the  writing,  if  there  be  any,  is  or  is  not  in  existence,  or  whether 
it  has  or  has  not  been  seen  by  the  cross-examining  counsel, —  is  a 
point  which  is  considered  still  open  for  discussion.  But  so  broad 
a  question,  it  is  conceived,  can  be  of  very  little  use,  except  to 
test  the  strength  of  the  witness's  memory,  or  his  confidence  in 
assertion ;  and,  as  such,  it  may  well  be  suffered  to  remain  with 
other  questions  of  that  class,  subject  to  the  discretion  of  the 
judge.* 

§  466.  Same  subject  If  the  memory  of  the  witness  is  refreshed 
hy  a  paper  put  into  his  hands,  the  adverse  party  may  cross-exam- 
ine the  witness  upon  that  paper,  without  making  it  his  evidence 
in  the  cause.  But  if  it  be  a  book  of  entries,  he  cannot  cross- 
examine  as  to  other  entries  in  the  book  without  making  them  bis 
evidence.*  But  if  the  paper  is  shown  to  the  witness  merely  to 
prove  the  handwriting,  this  alone  does  not  give  the  opposite  party 

1  See  McDonneU  v.  Evanft,  16  Jur.  103  ;  11  Com.  B.  980. 

«  The  Queen's  Case,  2  Brod.  k  Bing.  292-294. 

<  This  question  is  raised  and  acntely  treated  in  Phil.  &  Am.  on  Evid.  982-088.  See 
also  Reg.  v,  Shellaid,  9  C.  &  P.  277  ;  Reg.  v,  Holden,  8  C.  &  P.  606. 

^  Gregory  v.  Tayemor,  6  C.  fc  P.  280  ;  mpra,  §  487,  n.  And  see  StephMU  9.  Foster, 
6  C.  &  P.  289. 
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a  right  to  inspect  it,  or  to  cross-examine  as  to  its  contents.^  And 
if  the  paper  is  shown  to  the  witness  upon  his  cross-examination, 
and  he  is  cross-examined  upon  it,  the  party  will  not  be  bound  to 
have  the  paper  read,  until  he  has  entered  upon  his  own  case.^ 

§  467.  Re-examinatlon.  After  a  witness  has  been  cross-exam- 
ined respecting  a  former  statement  made  by  him,  the  party  who 
called  him  has  a  right  to  re-examine  him  to  the  same  matter.' 
The  counsel  has  a  right,  upon  such  re-examination,  to  ask  all 
questions  which  may  be  proper  to  draw  forth  an  explanation  of 
the  sense  and  meaning  of  the  expressions,  used  by  the  witness  on 
cross-examination,  if  they  be  in  themselves  doubtful ;  and  also  of 
the  motive  by  which  the  witness  was  induced  to  use  those  ex- 
pressions ;  (a)  but  he  has  no  right  to  go  further  and  to  introduce 
matter  new  in  itself,  and  not  suited  to  the  purpose  of  explaining 
either  the  expressions  or  the  motives  of  the  witness.^  This  point, 
after  having  been  much  discussed  in  The  Queen's  Case,  was  brought 
before  the  court  several  years  afterwards,  when  the  learned  judges 
held  it  as  settled,  that  proof  of  a  detached  statement,  made  by  a 
witness  at  a  former  time,  does  not  authorize  proof,  by  the  party 
calling  that  ¥dtness,  of  all  that  he  said  at  the  same  time,  but  only 
of  so  much  as  can  be  in  some  way  connected  with  the  statement 
proved.^  Therefore,  where  a  witness  had  been  cross-examined  as 
to  what  the  plaintiff  said  in  a  particular  conversation,  it  was  held 
that  he  could  not  be  re-examined  as  to  the  other  assertions,  made 
by  the  plaintiff  in  the  same  conversation,  but  not  connected  with 

1  'Rassell  v.  Rider,  6  C.  ft  P.  416 ;  Sinclair  v,  Sterenson,  I  C,  k  V.  582 ;  s.  c.  2 
Bing.  514 ;  mipra^  J  437,  n. 

3  Holland  v,  Keeves,  7  C  &  P.  86. 

*  In  the  examination  of  witnesses  in  chancery  nnder  a  commission  to  take  deposi- 
tions, the  plaintiff  is  not  allowed  to  re-examine,  unless  upon  a  special  case,  and  then 
only  as  to  matters  not  oompriaed  in  the  former  interrogatories.  King  of  Hanover  t;. 
Wheatley,  4  Beav.  78. 

*  Such  was  the  opinion  of  seren  out  of  ei^ht  judges,  whose  opinion  was  taken  in  the 
House  of  Lords,  in  The  Queen's  Case,  as  delivered  hy  Lord  Tenterden,  2  Brod.  &  Bing. 
297.  The  counsel  calling  a  witness  who  gives  adverse  testimony,  cannot,  in  re-exaiii- 
ination,  ask  the  witness  whether  he  has  not  given  a  different  account  of  the  matter  to 
the  attorney.  Winter  v.  Butt,  2  M.  &  Rob.  857.  See  nipra,  $  444.  See  also  Holds- 
worth  V.  Mayor  of  Dartmouth,  Id.  158.  But  he  may  ask  the  question  upon  his  exam- 
ination in  chief.  Wright  v.  Beckett,  1  M.  &  Rob.  414  ;  Dunn  v.  Aslett,  2  M.  &  Rob. 
122. 

*  Prince  V.  Samo,  7  Ad.  ft  £L  627. 

(a)  So  it  on  crosa-examination,  facts  as  tend  to  explain  those  facts.    United 

have  been  eUcited  which  tend  to  shake  States  v.  Barrels  of  High  Wines,  8  Blatcht 

the  credibility  of  a  witness,  he  may,  on  475. 
re-examination  be  asked  such  questions 
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the  assertions  to  which  the  cross-examination  related ;  although 
the  assertions  as  to  which  it  was  proposed  to  re-examine  him  were 
connected  with  the  subject-matter  of  the  suit.^ 

§  468.  Baetent  of  rig^t.  If  the  counsel  chooses  to  cross-examine 
the  witness  to/acte^  which  were  not  admisnble  in  evidence^  the  otlier 
party  has  a  right  to  re-examine  him  as  to  the  evidence  so  given,  (a) 
Thus,  where  issue  was  joined  upon  a  plea  of  prescription,  to  a  dec^ 
laration  for  trespass  in  G.,  and  the  plaintiff's  witnesses  were 
asked,  in  cross-examination,  questions  respecting  the  user  in 
other  places  than  G.,  which  they  proved;  it  was  held  that  the 
plaintiff,  in  re-examination,  might  show  an  interruption  in  the 
user  in  such  other  places.^  (J>)  But  an  adverse  witness  will  not 
be  permitted  to  obtrude  such  irrelevant  matter,  in  answer  to  a 
question  not  relating  to  it ;  and  if  he  should,  the  other  party  may 
either  cross-examine  to  it,  or  may  apply  to  have  it  stricken  out  of 
the  judge's  notes.^ 

§  469.  Contradictory  statements.  Where  evidence  of  e(mtra- 
dietary  statements  by  a  witness,  or  of  other  particular  facts,  as, 
for  example,  that  he  has  been  committed  to  the  house  of  correc- 
tion, is  offered  by  way  of  impeaching  his  veracity,  his  general 
character  for  truth  being  thus  in  some  sort  put  in  isiue,  it  has 
been  deemed  reasonable  to  admit  general  evidence,  that  he  is  a 
man  of  strict  integrity,  and  scrupulous  regard  for  truth.^  (e)    But 


1  Prince  V,  Samo,  7  AcL  &  £1.  627.  In  this  case,  the  opinion  of  Lord  Tenterdea, 
in  The  Queen's  Case,  2  Brod.  &  Biug.  298,  quoted  in  1  Stark.  Evid.  180,  that  evidence 
of  the  whole  conversation,  if  connected  with  the  suit,  was  admissible,  thoogh  it  were 
of  matters  not  touched  in  the  cross-examination,  was  considered  and  oTemiled. 

>  Blewett  V,  Tregonning,  8  Ad.  k  £L  554. 

s  Id.  554,  5(55,  581,  584. 

«  Phil.  &  Am.  on  Evid.  944  ;  Rex  v.  Clarke,  2  Stark.  241.  And  see  supra,  §§  54, 
55  ;  Paine  v.  Tilden,  5  Washb.  554;  Hac^o  v.  Gooden,  18  Ala.  718 ;  Sweet  o.  Sher- 
man, 6  Washb.  23. 


(a)  State  v.  Cardoza,  11  S.  0.  195; 
Goodman  v.  Kennedy,  10  Neb.  270.  Of. 
Schaser  v.  State,  86  Wis.  429. 

{b)  In  New  Hampshire,  if  one  party 
puts  in  irrelevant  evidence,  the  other 
party  may  reply  to  it.  Furbush  v.  Good- 
win, 5  Fost.  425.  But  the  general  rule  is 
otherwise.  Mitchell  v.  SeUman,  5  Md. 
876;  Shedden  v.  Patrick,  2  Sw.  &  Tr. 
170. 

(e)  QeoTgdV,  Pilcher,  28  Gratt  (Va.) 
299;  SUte  v.  Chenr,  68  N.  C.  493; 
Isler  «.  Dewey,  71  ^.  C.  14.  Where  a 
witness  admitted,  on  cross-examination, 
that   he  had  been  prosecuted,   but  not 


tried,  for  pegnry,  the  party  calling  him 
was  not  permitted  to  give  evidence  of  his 

?!neral  good  character.  People  «.  Gay,  1 
arker,  C.  R.  808 ;  B.  c.  3  Seld.  878 ; 
Wertz  V.  May,  21  Pa.  St.  274.  See  Har- 
rington V.  Lincoln,  4  Gray,  563,  565-567. 
In  this  case,  a  witness  was  asked  in  cross- 
examination  for  the  avowed  purpose  of 
discrediting  him,  whether  he  had  not  been 
indicted  and  tried  for  setting  fire  to  his 
bam,  and  he  answered  in  the  affirmative, 
and  also  stated  that  he  was  acquitted  on 
the  trial  of  the  indictment  In  reply  to  this 
cross-examination,  and  to  support  the 
credit  of  the  witness,  the  paity  oalling 
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evidence,  that  he  has  on  other  occasions  made  statements,  similar 
to  what  he  has  testified  in  the  cause,  is  not  admissible ;  ^  (a)  un- 

I  BulL  N.  P.  294. 

him  offered  evidence  aa  to  his  reputation    declare  that  the  text  in  the  preceding 
for  truth  and  veracily,  which  wa«  admit-     aection  of  our  author  'is  not  law.' . .  . 
ted  under  objection.    The  full  court  de-     The  case  of  Brown  v,  Mooers  is  certainly 
cided  that  the  testimony  should  not  have    too  narrow  in  its  restrictions.     For  if  the 
been  admitted.    Thomas,  J.,  in  delivering     witness  is  clearly  shown  to  have  made 
the  opinion  of  the  court,  said :    '*  If  the     contradictory  statements  about  the  mat- 
cross-examination  of  the  witness  showed    ter,  he  is  surely  far  more  effectually  im- 
that  he  had  been  charged  with  the  com-    peached  than  if  a  witness  were  asked  for 
mission  of  crime,  it  showed  also  that  upon     nis  character  for  truth,  and  declared  it 
fair  trial  he  had  been  fully  acquitted.     It    to  be  good.     In  the  latter  case,  it  would 
left  his  character  as  it  found  it.     We    seem  no  ground  had  been  laid  for  the 
think,  therefore,  the  evidence  as  to  his    introduction  of  general  evidence  of  good 
reputation  for  truth  and  integrity  should    character,  more  than  if  the  counsel  had 
not  have  been  admitted.    Had  the  effect    inquired  of  the  witness  himself  if  he  had 
of  the  cross-examination  been  otherwise,     ever  been  impeached  in  oourt,   and  he 
we  are  not  prepared  to  say  the  reputation    had  replied  in  the  negative.     But  in  the 
of  the  witness  for  truth  would  have  been     former  case,  it  is  obvious  the  witness's 
put  in  issue.     The  doctrine  stated  in  the  character  for  truth  is  seriously  damaged, 
text-books  has  but  slight  foundation  of    In  other  States,  ^neral  evidence  of  good 
authority  to  rest  upon,  and  as  matter  of  character  is  received ;  and  we  must  still 
reason  will  not  bear  a  very  careful  prob-  maintain  that  our  author  is  fairly  war- 
inff.    The  case,  however,  does  not  render  ranted  in  saying  that  it  should  be.     State 
a  decision  of  the  point  necessaiy."    See  v.  Roe,  12  Vt.  98  ;  and  cases  cited  be- 
also  Heywood  v.  Reed,  4  Gray,  574.     If  fore  in  this  note." 
evidence  be  introduced  tending  to  show  (a)  People   v.   Doyell,    48    Oal.    85 ; 
that  a  witness  has  been  suborned,  this  Robb  «.  Hackley,  23  Wend.  50 ;  Conrad 
may  be  rebutted  by  evidence  of  his  good  v,  Griffey,  11  How.  (U.  S.)  491 ;  Craig  v, 
character.     People  v.  Ah  Fat,  48  CaL  61.  Craig,    5    Rawle    (Pa.),    91,    overruling 
But  see  Heywood  t7.  Reed,  4  Gray  (Mass.),  Henderson    v.    Jones,  infra;   Smith   v, 
574.     Proof,  on  cross-examinatiou,  that  a  Stickney,   17   Barb.    (N.   Y.)   489.     See 
witness  was  drunk  at  other  times  than  also  Smith  v.  Moi^n,  88  Me.  468.    The 
when  the  facts  to  which  he  testifies  tran-  cases  of  Cooke  v,  Curtis,  6  H.  ft  J.  (Md.) 
spired,  will  not  authorize  testimony  of  his  98;  McAleer  9.  Horsley,  85  Md.  489;  Hen- 
ffood  reputation  for  sobriety,  in  rebuttal,  derson  v.  Jones,  10  S.  &  R.  (Pa.)  822; 
McCartv  v.  Leary,  118  Mass.  509.     It  is  Coffin  v,  Anderson,  4  Black.  (Ind. )  898, 
admissible  to  ask  a  witness  if  he  has  not  to  the  contrary,  seem  to  have  been  found- 
said  that  he  had  testified  for  the  defend-  ed  directly  or  indirectly  on  the  case  of 
ant,  but  if  called  again,  he  thought  he  Lutterell  v.  Reynell,  1  Mod.  282,  which 
should  testify  for  the  plaintiff,  ana  if  he  Ions  ago  ceased  to  be  authority  in  Ens- 
does  not  recollect  making  such  a  state-  land.     Rex  v.  Parker,  8  Doug.  242.     In 
ment  to  prove  that  he  dia  so.    Chapman  Maitland  v.  Cit  Nat  Bank,  40  Md.  540, 
V.  Coffin,  14  Gray,  454.    "  And  it  seems,"  the  court  refuse  to  go  any  farther  than  re- 
says  Judge  Bedtield,  in  his  note  to  this  quired  by  the  exact  facts  of  the  prior 
section,  "  that  the  mere  attempt  to  im-  cases  in  that  State.     Nor  can  an  admis- 
peach  a  witness,  by  inquiring  of  another  sion  be  rebutted  by  evidence  of  contrary 
witness  what  was  his  character  for  truth,  statements.     Ante,  §  209,  n.     In  Deshon 
will  justify  general  evidence  of  his  good  v.  Merchants'  Ins.  Co.,  11  Met.  199,  209, 
character,    notwithstanding   the    witness  it  was  laid  down  as  a  clear  rule  of  law 
inquired  of  said  his  character  was  good,  that  a  witness  cannot  be  allowed  to  state. 
Commonwealth  v.  Ingraham,  7  Gray,  46.  on  the  direct  examination,  with  the  view 
But  in  Brown  v.  Mooers,  6  Gray,  451,  it  of  stren^hening  his  testimony,  that  he 
was  held  that  where  the  character  of  the  communicated  to  third  persons  at  prior 
witness   is   only   attempted   to    be   im-  times,  the  same  or  other  particular  facts, 
peached  by  proving  contradictory  state-  In  Commonwealth  v,  Wilson,  1  Gray,  840, 
menta    made  by  him  out  of   court,  he  where,   in  re-examination,   similar  testi- 
could  not  be  sustained  by  general  evi-  mony  was    offered   for  *a   like  purpose, 
denoe  of  good  character;  and  the  court  Shaw,  C.  J.,  said,  "The  rule  excluding 
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less  where  a  design  to  misrepresent  is  charged  upon  the  witness, 
in  consequence  of  his  relation  to  the  party,  or  to  the  cause ;  in 
which  case,  it  seems,  it  maj  be  proper  to  show  that  he  made  a 
similar  statement  before  that  relation  existed.^  (a)  So,  if  the 
character  of  a  deceased  attesting  witness  to  a  deed  or  will  is  im- 
peached on  the  ground  of  fraud,  evidence  of  his  general  good 
character  is  admissible.'  But  mere  contradiction  among  witnesses 
examined  in  court  supplies  no  ground  for  admitting  general  evi- 
dence as  to  character.^  (6) 


1  2  PhiL  ETid.  445,  446. 

*  Doe  V,  Stephenson,  8  Esp.  284 ;  B.  c.  4  Esp.  50,  cited  and  approved  by  Ld.  £!• 
lenborough,  in  Bishop  of  Durham  v.  Beaumont,  1  Campb.  207-210,  and  in  Provia  v. 
Beed,  5  Bing.  485. 

s  Bishop  of  Durham  «.  Beaumont,  1  Campb.  207  ;  1  Stark.  Evid.  186 ;  Bussell  v. 
Coffin,  8  Pick.  148,  154  ;  Starks  v.  People,  5  Denio,  106. 


such  testimony  is  confined  to  the  examin- 
ation in  chief,  and  does  not  apply  to  a 
case  where  the  other  iMirty  has  sought  to 
impeach  the  witness  on  cross-examination. 
The  purpose  of  the  cross-examination  in 
this  particular  having  been  to  impeach  the 
witness,  the  question  may  be  put."  See 
also  Boston  &  Wore.  R.  B.  Ca  v.  Dana, 
1  Gray,  83,  103. 

(a)  Hotchkiss  v.  Gen.  Ins.  Co.,  5  Hun 

iN.  Y.),  101 ;  State  v.  Thomason,  1  Jones 
N.  C. ),  L,  274  ;  People  v.  Doyell,  48  CaL 
85.  In  prosecution  ior  rape,  if  the  prose- 
cutrix, having  been  admitted  to  testify 
that  she  mi^e  complaint  immediately 
after  the  fact,  is  impeached  as  to  the  fact 
of  this  complaint,  she  may  be  supported 
by  proving  that  she  has  out  of  court  nar- 
rated the  facts  as  testified  to  by  her  at  the 
trial.  Thompson  v.  State,  38  Ind.  89.  If 
fraud  or  improper  conduct  be  imputed, 
the  supporting  evidence  will  be  admitted. 
Annesley  v.  Anglesea,  17  How.  St  Tr. 
1348. 

(b)  There  is  considerable  conflict  in  the 
decisions,  in  regard  to  the  order  of  proo^ 
and  the  course  of  trial,  in  the  different 
States.  In  some  of  the  States,  the  party 
is  only  required  to  make  a  pritna  facie 
case  in  the  opening,  and  may  reserve  con- 
firmatory proof  in  support  of  the  veiy 


points  made  in  the  o|)ening,  till  he  finds 
upon  what  points  his  o|)euiiig  case  is 
attacked,  and  then  fortify  it  u|>on  those 
points.  Clayes  v,  Ferris,  10  Vt.  112.  But, 
m  this  State,  the  defendant  must  put  in 
all  his  evidence  in  the  first  instance,  and 
the  plaintiff  in  his  Kply  is  confined  to 
fortifying  those  points  in  hin  case  which 
are  attacked  by  defendant.  And,  in  some 
of  the  States,  it  is  understood,  that  this 
process  of  making  and  answering  tbe 
plaintifi^s  case  is  allowed  to  be  repeated 
an  indefinite  number  of  times.  But,  at 
common  law,  the  plaintiff  puts  in  his 
whole  evidence  upon  every  iioint  which 
he  opens,  and  the  defendant  then  puts  in 
his  entire  case ;  and  the  plaiutiff^a  reply 
is  limited  to  new  points,  first  opened  by 
defendant.  And  the  court  in  banc,  in 
passing  upon  the  sufficiency  of  plaintiff's 
case,  cannot  look  at  the  defendant's  evi- 
dence. Rawlings  «.  Chandler,  9  Exch. 
687.  And  it  is  held  to  rest  in  tiie  discre- 
tion of  the  judge,  subject  to  review  in 
banCy  at  what  stage  in  the  trial  evidence 
may  be  produced.  Wright  v.  Willcox,  9 
C.  B.  650.  The  judge  mav  recall  a  wit- 
ness at  any  stage  of  the  trial,  and  examine 
or  cross-examine  at  his  discretion.  Bex 
V.  Watson,  6  C.  &  P.  663. 
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CHAPTER  IV. 

OF  WRITTEN  EVIDENCE. 

§  470.  Public  and  private  wxitinga.  Writings  are  divisible  into 
two  classes ;  namely,  Pubuc  and  Phivatb.  The  former  consists 
of  the  acts  of  public  functionaries,  in  the  exeeiUive^  legislative^  and 
judicial  departments  of  government,  including,  under  this  general 
head,  the  transactions  which  official  persons  are  required  to  enter 
in  books  or  registers,  in  the  course  of  their  public  duties,  and 
which  occur  within  the  circle  of  their  own  personal  knowledge 
and  observation.  To  the  same  head  maj  be  referred  the  con- 
sideration of'  documentary  evidence  of  the  acts  of  State,  the  laws 
and  judgments  of  courts  of  foreign  governments.  Public  writings 
are  susceptible  of  another  division,  they  being  either  (1)  judicial, 
or  (2)  not  judicial ;  and,  with  respect  to  the  means  and  mode  of 
proving  them,  they  may  be  classed  into  (1)  those  which  are  of 
record,  and  (2)  those  which  are  not  of  record.  It  is  proposed  to 
treat,  jirBty  of  public  documents ;  and,  secondly^  of  those  writings 
which  are  private.  And,  in  regard  to  both  classes,  our  inquiries 
will  be  directed  (1)  to  the  mode  of  obtaining  an  inspection  of 
such  documents  and  writings;  (2)  to  the  method  of  proving 
them ;  and  (3)  to  their  admissibility  and  effect. 

§  471.  Inspection  of  public  documents.  And,  jirBt^  in  regard  to 
the  INSPECTION  OP  PUBUC  documents,  it  has  been  admitted,  from 
a  very  early  period,  that  the  inspection  and  exemplification  of  the 
records  of  the  hing^B  courts  is  the  common  right  of  the  subject. 
This  right  was  extended,  by  an  ancient  statute,^  to  cases  where 
the  subject  was  concerned  against  the  king.  The  exercise  of  this 
right  does  not  appear  to  have  been  restrained  until  the  reign  of 
Charles  II.,  when,  in  consequence  of  the  frequency  of  actions  for 
malicious  prosecution,  which  could  not  be  supported  without  a 
copy  of  the  record,  the  judges  made  an  order  for  the  regulation  of 
the  sessions  at  the  Old  Bailey  prohibiting  the  granting  of  any 

1  46  Ed.  III.,  in  the  Preface  to  8  Coke,  p.  iv. 
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copy  of  an  indictment  for  felony,  without  a  Bpecial  order,  upon 
motion  in  open  court,  at  the  general  jail  delivery.^  This  order, 
it  is  to  be  observed,  relates  only  to  indictments  for  felony.  In 
cases  of  misdemeanor,  the  right  to  a  copy  has  never  been  ques- 
tioned.^ But  in  the  United  States,  no  regulation  of  tliis  kind  is 
known  to  have  been  expressly  made ;  and  any  limitation  of  the 
right  to  a  copy  of  a  judicial  record  or  paper,  when  applied  for  by 
any  person  haying  an  interest  in  it,  would  probably  be  deemed  re- 
pugnant to  the  genius  of  American  institutions.^ 

§  472.  Papers  in  hands  of  an  officer  of  oonrt.  Where  writs,  or 
other  papers  in  a  cause,  are  officially  in  the  emtody  of  an  officer  of 
the  courts  he  may  be  compelled  by  a  rule  of  court  to  allow  an  in- 
spection of  them,  even  though  it  be  to  furnish  evidence  in  a  civil 
action  against  himself.  Thus,  a  rule  was  granted  against  the 
marshal  of  the  King's  Bench  prison,  in  an  action  against  him  for 
an  escape  of  one  arrested  upon  mesne  process,  to  permit  the  plain- 
tiffs attorney  to  inspect  the  writ  by  which  he  was  committed  to 
his  custody.* 

§  473.  Records  of  inferior  tribunals.  In  regard  to  the  recordf 
of  ii\ferior  tribtinalSy  the  right  of  inspection  is  more  limited.  As 
all  persons  have  not  necessarily  an  interest  in  them,  it  is  not 
necessary  that  they  should  be  open  to  the  inspection  of  all,  without 
distinction.  The  party,  therefore,  who  wishes  to  inspect  the  pro- 
ceedings of  any  of  those  courts,  should  first  apply  to  that  court, 
showing  that  he  has  some  interest  in  the  document^  and  that  he  re- 
quires it  for  a  proper  purpose.^    If  it  should  be  refused,  the  Court 

1  Orders  and  Directions,  16  Car.  II.,  prefixed  to  Sir  J.  Eelyng's  Keports,  Order  yiL 
With  respect  to  the  general  records  of  the  realm,  in  such  caaes,  copies  are  obtained 
upon  application  to  the  attorney-general.  Legatt  v.  ToUervey,  14  East,  306.  But  if 
the  copy  were  obtained  without  order,  it  will  not,  on  that  accoont,  be  rejected.  Ibid.: 
Jordan  v,  Lewis,  Id.  805,  n.  (&);  Caddy  v.  Barlow,  1  M.  &  Ry.  276.  But  Lord  Chief 
Justice  Willes,  in  Rex  v.  Brangan,  1  Leach,  Cr.  Cas.  82,  in  the  case  of  a  prosecution  for 
robbeiT,  evidently  vexatious,  refused  an  application  for  a  copy  of  the  record,  on  the 
ground  that  no  order  was  necessary ;  declaring,  that  "  by  the  laws  of  the  realm  every 
prisoner,  upon  his  acquittal,  had  an  undoubted  right  and  title  to  a  copy  of  the  recom 
of  such  ac(|uittal,  for  any  use  he  might  think  fit  to  make  of  it ;  and  that,  after  a 
demand  of  it  had  been  made,  the  proper  officer  might  be  punished  for  refusing  to  make 
it  out."  A  strong  doubt  of  the  legality  of  the  oraer  of  16  Car.  II.  was  also  raised  in 
Browne  v.  Cumming,  10  B.  &  C.  70. 

a  Morrison  v.  Kelly,  1  W.  Bl.  885. 

>  Stone  V.  Crocker,  24  Pick.  88,  per  Morton,  J.  The  only  case,  known  to  the  author* 
in  which  the  English  rule  was  actea  on,  is  that  of  People  v.  Poyllon,  2  Cainee,  202,  in 
which  a  copy  was  moved  for  and  granted. 

*  Fox  V.  Jones,  7  B.  &  C.  782. 

^  If  he  has  no  legal  interest  in  the  record,  the  court  may  refuse  the  applicatioiL 
Powell  V,  Bradbury,  4  C.  B.  541 ;  infra,  §  559. 
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of  Chancery,  upon  affidavit  of  the  fact,  may  at  any  time  send,  by 
a  writ  of  certiorari^  either  for  the  record  itself,  or  an  exemplifica- 
tion. The  King's  Bench  in  England,  and  the  Supreme  Courts  of 
common  law  in  America,  have  the  same  power  by  mandamus ;  ^ 
and  this  whether  an  action  be  pending  or  not.^ 

§  474.  Qoaai  publio  records.  There  are  other  records  which 
partake  both  of  a  pisblie  and  private  character ^  and  are  treated  as 
the  one  or  the  other,  according  to  the  relation  in  which  the  appli- 
cant stands  to  them.  Thus,  the  books  of  a  corpoi-atiou  are  public 
with  respect  to  its  members,  but  private  with  respect  to  strangers.^ 
In  regard  to  its  members,  a  rule  for  inspection  of  the  writings  of 
the  corporation  will  be  granted  of  course,  on  their  application, 
where  such  inspection  is  shown  to  be  necessary,  in  regard  to  some 
particular  matter  in  dispute,  or  where  the  granting  of  it  is  neces- 
sary,  to  prevent  the  applicant  from  suffering  injury,  or  to  enable 
him  to  perform  his  duties ;  and  the  inspection  will  then  be  granted, 
only  so  far  as  is  shown  to  be  essential  to  that  end.^  But  a  stranger 
has  no  right  to  such  rule,  and  it  will  not  be  granted,  even  where 
he  is  defendant  in  a  suit  brought  by  the  corporation.^  In  this 
class  of  records  are  enumerated  parish  books,^  transfer  books  of 
the  East  India  Company ,7  public  lottery  books,®  the  books  of  in* 
corporated  banking  companies,^  (a)  a  bishop's  registry  of  presen- 
tations'^^ and  some  others  of  the  like  kind.  If  an  inspection  is 
wanted  by  a  stranger,  in  a  case  not  within  this  rule  of  the  common 
law,  it  can  only  be  obtained  by  a  bill  for  a  discovery ;  a  court  of 

1  Gresley  on  Evid.  pp.  115,  116  ;  Wilson  v.  Rogers,  2  Stra.  1242  ;  Rex  r.  Smith,  1 
Stre.  126  ;  Rex  v.  Tower,  4  M.  Ai  3.  162  ;  Herbert  v.  Aahbumer,  1  Wila.  297  ;  Rex  v. 
AUffood,  7  T.  R.  746  ;  Rex  v.  Sheriff  of  Chester,  1  Chitty,  479. 

'  Rex  V.  Lucas,  10  East,  2S5,  236,  per  Ld.  Ellenborough. 

*  Gresley  on  Evid.  116. 

*  Rex  V.  Merchant  Tailors*  Co.,  2  B.  &  Ad.  115;  State  of  Louisiana,  ex  rel.  Hatch 
V.  City  Bank  of  New  Orleans,  1  Rob.  La.  470  ;  People  v.  Throop,  12  Wend.  188. 

*  Mayor  of  Southampton  v.  Grares,  8  T.  R.  590.  The  party,  in  such  case,  can  only 
gire  notice  to  the  corporation  to  produce  its  books  and  papers,  as  in  other  cases  he- 
tween  private  persona.  See,  accoixiingly,  Burrell  v.  Nicholson,  3  B.  &  Ad.  649  ;  Bank 
of  Utica  V.  Hilliard,  5  Cowen,  419 ;  s.  c.  6  Cowen,  62 ;  Imperial  Gas  Co.  v.  Clarke,  7 
Bine.  95  ;  Rex  v.  Justices  of  Buckingham,  8  B.  &  C.  875. 

«  Cox  9.  Copping,  5  Mod.  396 ;  Newell  v.  Simpkin,  6  Bing.  565 ;  Jacocks  v.  Gil- 
liam, 8  Murph.  47. 

»  Geery  v.  Hopkins,  2  Ld.  Raym.  851  ;  8.  c.  7  Mod.  129  ;  Shelling  v.  Farmer,  1 
Str.  646. 

*  Schinotti  v.  Bumstead,  1  Tidd*s  Pr.  594. 

*  Brace  r.  Onnond,  1  Meriv.  409  ;  People  v.  Throoi^  12  Wend.  IBS  ;  Union  Bank 
V.  Knapp,  8  Pick.  96  ;  Mortimer  v.  M'Callan,  6  M.  &  W . 

»•  Bex  V.  Bishop  of  Ely,  8  B.  &  C.  112 ;  Finch  v.  Bishop  of  Ely,  2  M.  ft  By.  127. 

(0)  McKavlin  v.  Bresslin,  8  Gray,  177. 
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equity  permitting  a  discovery  iu  some  cases,  and  under  some  cir- 
cumstances, where  courts  of  law  will  not  grant  an  inspection.^ 
And  an  inspection  is  granted  only  where  civil  rights  are  depend- 
ing ;  for  it  is  a  constant  and  invariable  rule,  that,  in  criminal  cases, 
the  party  shall  never  be  obliged  to  furnish  evidence  a^inst  him- 
self.a 

§  475.  Books  of  publio  offloen.  Inspection  of  the  books  of  pub- 
lic officers  is  subject  to  the  same  restriction  as  in  the  case  of  cor- 
poration books ;  and  access  to  them  will  not  be  granted  in  favor 
of  persons  who  have  no  interest  in  tlie  books.  Thus,  an  inspec- 
tion of  the  books  of  the  post-office  has  been  refused,  upon  the 
application  of  the  plaintiff,  in  a  qui  tarn  action  against  a  clerk  in 
the  post-office,  for  interfering  in  the  election  of  a  member  of  Par- 
liament, because  the  action  did  not  relate  to  any  transaction  in  the 
post-office,  for  which  alone  the  books  were  kept.^  Upon  the  same 
ground,  that  the  subject  of  the  action  was  collateral  to  the  subject- 
matter  and  design  of  the  books,  an  inspection  of  the  books  of  the 
custom-house  has  been  refused.^  Such  inspections  are  also  some- 
times refused  on  grounds  of  public  policy,  the  disclosure  sought 
being  considered  detrimental  to  the  public  interest.  Upon  the 
same  principle  of  an  interest  in  the  books,  the  tenants  of  a  manor 
are  generally  entitled  to  an  inspection  of  the  court-rolls,  wherever 
their  own  rights  are  concerned ;  but  this  privilege  is  not  allowed 
to  a  stranger.* 

§  476.  No  right  of  inspection  if  against  pabUc  interest.  But,  in 
all  cases  of  public  writings,  if  the  disclosure  of  their  contents 
would,  either  in  the  judgment  of  the  court  or  of  the  chief  execu- 
tive magistrate,  or  the  head  of  department,  in  whose  custody  or 
under  whose  control  they  may  be  kept,  be  injurious  to  the  public 
interests^  an  inspection  will  not  be  granted.® 

§  477.  How  to  obtain  inspection  when  action  is  pending.  The 
motion  for  a  rule  to  inspect  and  take  copies  of  books  and  writings, 
when  an  action  is  pending^  may  be  made  at  any  stage  of  the  cause, 

1  Grealey  on  Evid.  116,  117. 

2  Tidd's  Pr.  698.  Under  thia  rule,  an  information,  in  the  nature  of  a  ^uo  warranto, 
18  considered  aa  merely  a  civil  proceeding.  Bex  v.  Babb,  8  T.  R.  582.  See  alao  Bex 
V.  Dr.  Purnell,  1  Wila.  289. 

•  Crew  «.  Blackburn,  cited  1  Wils.  240;  Crew  v,  Saunders,  2  Str.  1005. 
«  Atherfold  «.  Beard,  2  T.  R.  610. 

»  Bex  V,  Shelley,  8  T.  R.  141  ;  Rex  «.  Allgood,  7  T.  R.  746.  See  Rex  «.  Hortma 
of  Newcastle,  2  Stra.  1228,  n.  (1),  by  Nolan. 

*  Supra^  g§  250,  251,  and  cases  there  dted. 
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and  is  founded  on  an  affidavit^  stating  the  circumstances  under 
which  the  inspection  is  claimed,  and  that  an  application  therefor 
has  been  made  to  the  proper  quarter,  and  refused.^  (a) 

§  478.  Wban  no  aotton  la  pending.  But  when  no  action  ii 
pendinffy  the  proper  course  is  to  move  for  a  rule  to  show  cause 
why  a  mandamtis  should  not  issue,  commanding  the  officer  having 
custody  of  the  books  to  permit  the  applicant  to  inspect  tliem,  and 
take  copies.  The  application  in  this  case  should  state  some  spe- 
cific object  sought  bj  the  inspection,  and  be  supported  bj  an  c^ 
davitj  as  in  the  case  preceding.  If  a  rule  is  made  to  show  cause 
why  an  information^  in  the  nature  of  a  quo  warranto^  should  not  be 
filed,  a  rule  for  an  inspection  will  be  granted  to  the  prosecutor, 
immediately  upon  the  granting  of  a  rule  to  show  cause.  But  if 
a  rule  be  made  to  show  cause  why  a  mandamu%  should  not  be 
awarded,  the  rule  for  an  inspection  will  not  be  granted,  until  the 
mandamui  has  been  issued  and  returned.' 

§  479.  Mode  of  proof.  Aots  of  State.  We  proceed  now  to 
consider  the  mode  of  proof  of  public  documents,  beginning  with 
those  which  are  not  judicial.  And,  first,  of  act9  of  State.  It  has 
already  been  seen,  that  courts  will  judicially  take  notice  of  the 
political  constitution  or  frame  of  the  government  of  their  own 
country,  its  essential  political  agents,  or  officers,  and  its  essential 
ordinary  and  regular  operations.  The  great  seal  of  the  State  and 
the  seals  of  its  judicial  tribunals  require  no  proof .^  Courts  also 
recognize,  without  other  proof  than  inspection,  the  seals  of  State 
of  other  nations,  which  have  been  recognized  by  their  own  sov- 
ereign. The  seals,  also,  of  foreign  courts  of  admiralty,  and  of 
notaries-public,  are  recognized  in  the  like  manner.^  Public  stat- 
utes, also,  need  no  proof,  being  supposed  to  exist  in  the  memories 
of  all ;  but,  for  certainty  of  recollection,  reference  is  had  either  to 
a  copy  from  the  legislative  rolls,  or  to  the  book  printed  by  public 
authority.^    Acts  of  State  may  be  proved  by  production  of  the 

1  1  Tidd's  Pr.  696,  696. 

*  1  Tidd*8  Pr.  696  ;  Rex  v.  Jtudces  of  Sarrey,  Sayer,  144 ;  Rex  v.  Shelley,  8  T.  R. 
141 ;  Rex  v.  HoUister,  Cas.  temp.  Hardw.  246. 

*  Womack  v.  Deaiman,  7  Port.  618. 

*  Supra^  H  4-6  ;  Stoir  on  Confl.  of  Laws,  |  648 ;  Robinton  v.  Gilman,  7  ShepL 
299  ;  Coit  v.  ilillikin,  1  Denio,  876.  A  protest  of  a  bill  of  exchange,  in  a  foreign 
country,  is  sufficiently  proved  by  tiie  seal  of  the  foreign  notary.  Willes,  660  ;  Anon., 
12  Mod.  846  ;  Bayley  on  BUls,  616  (Phillips  &  SewaU's  ed.);*  Stoiy  on  Bills,  tt  276» 
277  ;  \a  Caygas  v.  Larionda,  4  Mart  288. 

»  BuU.  N.  P.  226. 

(a)  See  lasigi «.  Brown,  1  Cnrtis  0.  a  401 ;  inifra^  %  569. 
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original  printed  document,  from  a  press  anthorized  by  govern- 
ment.^ Proclamations,  and  other  acts  and  orders  of  ihe  execu- 
tive, of  the  like  character,  may  be  proved  by  production  of  the 
government  gazette,  in  which  they  were  authorized  to  be  printed.^ 
Printed  copies  of  public  documents,  transmitted  to  Congress  by 
the  President  of  the  United  States,  and  printed  by  the  printer  to 
Congress,  are  evidence  of  those  documents.'  (a)  And  here  it  may 
be  proper  to  observe,  that,  in  all  cases  of  proof  by  a  copy,  if  the 
copy  has  been  taken  by  a  machine,  worked  by  the  witness  who 
produces  it,  it  is  sufficient.^  The  certificate  of  the  Secretary  of 
State  is  evidence  that  a  particular  person  has  been  recognized  as 
a  foreign  minister.^  And  the  certificate  of  a  foreign  governor, 
duly  authenticated,  is  evidence  of  his  own  official  acts.®  (i) 

§  480.  Zieglslatlve  acts.  Next,  as  to  legislative  aets^  which  con- 
sist of  statutes,  resolutions,  and  orders,  passed  by  the  legislative 
body.  In  regard  to  private  statntei,  resolutions,  &c.,  the  only 
mode  of  proof,  known  to  the  common  law,  is  either  by  means  of 
a  copy,  proved  on  oath  to  have  been  examined  by  the  roll  itself; 
or,  by  an  exemplification  under  the  great,  seal.  But  in  most  if 
not  all  of  the  United  States,  the  printed  copies  of  the  laws  and 
resolves  of  the  legislature,  published  by  its  authority,  are  compe- 
tent evidence  either  by  statute  or  judicial  decision ;  and  it  is 
sufficient,  prima  faciey  that  the  book  purports  to  have  been  so 
printed.*^  ((?)     It  is  the  invariable  course  of  the  legislatures  of  the 

1  Rex  V.  Withers,  cited  5  T.  R.  442  ;  Watkins  v.  Holman,  16  Peters,  25. 

9  Rex  V.  Holt,  6  T.  R.  436 ;  Van  Omeron  v,  Dowick,  2  Campb.  42 ;  BuIL  N.  P. 
226  ;  Attorney-General  v.  Theakstone,  8  Price,  89.  An  appointment  to  a  commiasion 
in  the  army  cannot  be  proved  by  the  gazette.  Rex  v.  Gardner,  2  Campb.  513  ;  Kirwan 
V.  €k>ckbum,  5  £sp.  288.    See  also  Rex  v.  Forsyth,  R.  ft  Ry.  274,  275. 

'  Radcliff  V.  United  Ins.  Co.,  7  Johns.  88,  per  Kent,  C.  J. 

*  Simpson  v,  Thoreton,  2  M.  ft  Rob.  438. 

^  United  States  v.  Benner,  1  Baldw.  238. 

>  United  Stotes  v,  Mitchell,  8  Wash.  95. 

7  Young  V.  Bank  of  Alexandria,  4  Crauch,  888  ;  Biddis  v.  James,  6  Binn.  821,  32C  ; 
Rex  V,  Forsyth,  Ross,  ft  Ry.  275.     See  infra,  §  489. 

(a)  Whiton  v,  Albany  ft  Narr.   Ins.  claring  who  is  elected  to  Congress,  is /?KmA 

Comimnies,  109  Mass.  24 ;  Gregff  v.  For-  faeU  evidence  of  the  facts  tnerein  stated. 

syth,  24  How.  (U.  S.)  179.    TheAmerican  Lurton  o.  Gilliam,  2  111.  577  ;  ante,  $  6. 
State  Papers,  published  by  order  of  Con-  (b)  ''The  archives  of  the  late  so-called 

gress,  are  admissible  as  evidence  ;  and  the  Confederate  Government "  must  be  proved 

copies  of  documents  contained  are  evidence,  by  the  originals.  Schaben  v.  United  States, 

like  the  originals.     Doe  v.  Roe,  18  Fla.  6  Ct  of  Cl.  280. 

602  ;  Nixon  v.  Porter,  84  Miss.  697  ;  Du-         (c)  As  to  the  effect  to  be  civ«n  to  the 

tillet  V,  Blanchard,  14  La.  An.  97  ;  Bryan  volume  termed  the  "  Reviaea  Statutes  of 

V.  Forsyth,  19  How.  (U.  S.)  884.    A  proc-  Connecticut,"  see  Eld  v,  Gorham,  20  Conn, 

lamation  of  the  governor  of  a  State,  de-  8.    In  MasMchuMtts  it  is  provided  hy 
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several  States,  as  well  as  of  the  United  States,  to  have  the  laws 
and  resolutions  of  each  session  printed  by  authority,  (a)  Confi- 
dential persons  are  selected  to  compare  the  copies  with  the  origi- 
nal rolls,  and  superintend  the  printing.  The  very  object  of  this 
provision  is  to  furnish  the  people  with  authentic  copies ;  and,  from 
their  nature,  printed  copies  of  this  kind,  either  of  public  or  private 
laws,  are  as  much  to  be  depended  on  as  the  exemplification,  verified 
by  an  officer  who  is  a  keeper  of  the  record.^  (6) 

§  481.  Same  snbjeot  If  in  a  private  itattUe  a  clause  is  inserted, 
that  it  shall  be  t€iken  notice  ofy  as  if  it  were  a  jmblic  act ;  this  not 
only  dispenses  with  the  necessity  of  pleading  it  specially,  but  also 
changes  the  mode  of  proof,  by  dispensing  with  the  production  of 
an  exemplified  or  sworn  copy.^ 

§  482.  Legliilative  jonxnaU.  In  regard  to  the  journals  of  either 
branch  of  the  legislature,  a  former  remark  ^  may  be  here  repeated, 
equally  applicable  to  all  other  pvhlie  records  and  documents; 
namely,  that  they  constitute  an  exception  to  the  general  rule, 

1  Per  TUghman,  C.  J.,  6  Binn.  826.  See  also  Watkins  v.  Holman,  16  Peters,  26  ; 
Holt,  C.  J.,  held,  that  an  act,  printed  by  the  king's  printers,  was  always  good  evidence 
to  a  jury  ;  though  it  was  not  sufficient  upon  an  issue  of  nul  tid  record.  Anon.,  2  Salk. 
566. 

s  Beaomont  v.  Mountain,  10  Bing.  404.  The  contraTy  seems  to  have  been  held  in 
Brett  V.  Beales,  1  M.  &  Malk.  421  ;  but  that  case  was  oTerruled,  as  to  this  point,  in 
Woodward  v.  Cotton,  1  C.  M.  &  R.  44,  47. 

*  Supra^  §  91. 


statute  that  ''all  acts  of  incorporation 
abaU  be  deemed  public  acts,  and,  as  such, 
may  be  declared  on  and  siven  in  eyidence, 
wimont  specially  pleading  the  same." 
Pub.  Stat  c  160, 1  ^^, 

(a)  The  edition  of  the  Laws  and  Treaties 
of  the  United  States,  published  by  Little 
k  Brown,  is  declared  to  be  competent  evi- 
dence of  the  several  public  and  private  acts 
of  Congress,  and  oi  the  several  treaties 
therein  contained,  in  all  the  courts  of  law 
and  eqnity  and  of  maiitiroe  jurisdiction, 
and  in  all  the  tribunals  and  public  offices 
of  the  United  States,  and  oi  the  several 
States,  without  any  further  proof  or  au- 
thentication thereof.  Stat.  1846,  c.  100, 
I  2 ;  9  Stots.  at  Large,  p.  76. 

{h)  The  laws  revised  and  adopted  by 
the  territorial  legislature  of  Michigan,  in 
1827>  were  the  statutes  as  previously 
printed.  It  was  held,  that  the  printed 
book  containing  the  statute  is  the  best 
evidence  of  what  the  statute  actually  was, 
and  that  the  original  record  is  not  to  be 
veoeived  to  show  that  the  printed  book  is 
incorrect,  or  as  evidence  of  the  statute,  as 
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adopted  and  enacted  at  that  time.  £spe- 
cialty  will  this  be  so  where  the  error  is  not 
discovered  for  a  lonff  time,  and  the  statute 
is  treated  and  considered  as  the  actual  law. 
Pease  v.  Peck,  18  How.  (U.  fl.)  696.  It 
is  a  much-mooted  Question,  whether  the 
courts  will  go  behina  the  certificate  of  en- 
actment of  a  statute,  to  inquire  whether  it 
was  duly  enacted.  That  they  will  not,  see 
Speer  v.  Plank  Road  Co.,  22  Pa.  St  876  ; 
People  r.  Devlin,  88  N.  Y.  269  ;  Auditor 
V,  Browne,  80  Ind.  614,  overruling  Cole- 
man V.  Dobbins,  8  Ind.  156;  Fouke  v, 
Fleming,  18  Md.  892  ;  Eld  v.  Oorham,  20 
Conn.  8  ;  Mayor  v.  Harwood,  82  Md.  471  ; 
La,  St  Lottery  v.  Richeux,  28  La.  An. 
743 ;  DuncomM  v.  Prindle,  12  Iowa,  1 ; 
Pangbom  v.  Young,  82  N.  J.  L.  29 ; 
Pacific  R.  R.  Co.  V.  Governor,  28  Mo.  868  ; 
Green  v,  Weller,  82  Miss.  660.  That  they 
will,  see  People  v.  Mahaney,  18  Mich.  492  ; 
People  V.  Stame,  36  lU.  121 ;  Gardner  v. 
The  Collector,  6  Wall.  (U.  S. )  499  ;  Osbum 
V.  Staley,  6  W.  Ya.  86  ;  Op.  of  Judges,  62 
N.  H.  622. 
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which  requires  the  production  of  the  best  evidence,  and  may  be 
proved  by  examined  copies.  This  exception  is  allowed,  because 
of  their  nature,  as  original  public  documents,  which  are  not 
removable  at  the  call  of  individuals,  and  because,  being  interestr 
ing  to  many  persons,  they  might  be  necessary,  as  evidence,  in 
different  places  at  the  same  time.^  Moreover,  these  being  public 
records,  they  would  be  recognized  as  such  by  the  court,  upon 
being  produced,  without  collateral  evidence  of  their  identity  or 
genuineness ;  and  it  is  a  general  rule,  that,  whenever  the  thing 
to  be  proved  would  require  no  collateral  proof  upon  its  production, 
it  is  provable  by  a  copy.^  These  journals  may  also  be  proved  by 
the  copies  printed  by  the  government  printer,  by  authority  of  the 
House.* 

§  483.  Offioial  reglsten.  The  next  class  of  public  writings  to 
be  considered  consists  of  official  registersy  or  books  kept  by  per- 
sons in  pubhc  office,  in  which  they  are  required,  whether  by 
statute  or  by  the  nature  of  their  office,  to  write  down  particular 
transactions,  occurring  in  the  course  of  their  public  duties,  and 
under  their  personal  observation.  These  documents,  as  well  as 
all  others  of  a  public  nature,  are  generally  admissible  in  evidence, 
notwithstanding  their  authenticity  is  not  confirmed  bj  those 
usual  and  ordinary  tests  of  truth,  the  obligation  of  an  oath,  and 
the  power  of  cross-examining  the  persons,  on  whose  authority 
the  truth  of  the  documents  depends.  The  extraordinary  degree 
of  confidence,  it  has  been  remarked,  which  is  reposed  in  such 
documents,  is  founded  principally  upon  the  circumstance,  that 
they  have  been  made  bj  authorized  and  accredited  agents  ap- 
pointed for  the  purpose ;  but  partly  also  on  the  publicity  of  their 
subject-matter.  Where  the  particular  facts  are  inquired  into  and 
recorded  for  the  benefit  of  the  public,  those  who  are  empowered 
to  act  in  making  such  investigations  and  memorials  are  in  fact 
the  agents  of  all  the  individuals  who  compose  the  State ;  and 
every  member  of  the  community  may  be  supposed  to  be  privy  to 
the  investigation.  On  the  ground,  therefore,  of  the  credit  due  to 
agents  so  empowered,  and  of  the  public  nature  of  the  facts  them- 
selves, such  documents  are  entitled  to  an  extraordinary  degree 

1  Lord  Melville's  Caae,  29  HowelVa  St.  Tr.  683-685  ;  Rez  v.  Lord  Geoive  Gordon, 
2  Dong.  598,  and  n.  (3) ;  Jones  v.  Randall,  Lofft,  888,  428 ;  8.  o.  Cowp.  17. 

s  Bex  V.  Smith,  1  Stra.  126. 

*  Root  V,  King,  7  Cowen,  618,  686  ;  Watkina  r.  Holman,  16  Peters,  25.  And  see 
also  pott,  i  484. 
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of  confidence ;  and  it  is  not  necessarj  that  they  should  be  con- 
firmed and  sanctioned  by  the  ordinary  tests  of  truth.  Besides 
this,  it  would  always  be  difficult,  and  often  impossible,  to  prove 
facts  of  a  public  nature,  by  means  of  actual  witnesses  upon 
oath.^ 

§  484.  Same  subjeot  These  books,  therefore,  are  recognized 
by  law,  because  they  are  required  by  law  to  be  kept,  because  the 
entries  in  them  are  of  public  interest  and  notoriety,  and  because 
they  are  made  under  the  sanction  of  an  oath  of  office,  or  at  least 
under  that  of  official  duty.  They  belong  to  a  particular  custody, 
from  which  they  are  not  usually  taken  but  by  special  authority, 
granted  only  in  cases  where  inspection  of  the  book  itself  is  neces- 
sary, for  the  purpose  of  identifying  the  book,  or  the  handwriting, 
or  of  determining  some  question  arising  upon  the  original  entry, 
or  of  correcting  an  error  which  has  been  duly  ascertained.  Books 
of  this  public  nature,  being  themselves  evidence,  when  produced, 
their  contents  may  be  proved  by  an  immediate  copy  duly  verified.* 
Of  this  description  are  parish  registers ; '  the  books  of  the  Bank 
of  England,  which  contain  the  transfers  of  public  stock ;  ^  the 
transfer  books  of  the  East  India  Company ;  ^  the  rolls  of  courts 
baron  ;  ^  the  books  which  contain  the  official  proceedings  of  cor- 
porations, and  matters  respecting  their  property,  if  the  public  at 
large  is  concerned  with  it ;  ^  (a)  books  of  assessment  of  public 
rates  and  taxes ;  ®  vestry  books  ;  ^  bishops'  registers,  and  chapter- 
house registers ;  ^^  terriers ;  ^^  the  books  of  the  post-office,  and 

I  1  Stark.  Evid.  195 ;  aupra,  §  128. 

*  Lypch  V.  Gierke,  8  Salk.  154,  i^r  Holt,  C.  J.  ;  2  Douff.  698,  694,  n.  (8).  The 
handwritioff  of  the  recording  or  attesting  officer  is,  prima  jacu,  presumed  genuine. 
Bryan  «.  Wear,  4  Mo.  106. 

s  2  Phil.  End.  183-186  ;  Lewis  v.  Marshall,  6  Peters,  472,  475 ;  1  Stark.  Evid. 
205.    See  Childress  v.  Cutter,  16  Mo.  24. 

*  Breton  v.  Cope,  Peake's  Gas.  80  ;  Marsh  v,  Collnett,  2  Esp.  666  ;  Mortimer  v, 
M'Callan,  6  M.  «i  W.  58. 

»  2  Doug.  698,  n.  (8).  •  Bull.  N.  P.  247  ;  Doe  v.  Askew,  10  East,  620. 

7  Warriner  v,  Giles,  2  Stra.  954 ;  Id.  1228,  n.  (1) ;  Marriage  v.  Lawrence,  8  B.  & 
Aid.  144,  per  Abbott,  O.J.  ;  Gibbon's  Case,  17  Howell's  St  Tr.  810  ;  Moore's  Case,  Id. 
854  ;  Owings  v.  Speed,  5  Wheat  420. 

*  Doe  V.  Seaton,  2  Ad.  k  EL  171, 178,  per  Patte«)n,  J. ;  Doe  v.  Arkwright  Id.  182, 
n.,  per  Denman,  C.  J.  ;  Rex  v.  Ring«  2  T.  R.  284 ;  Ronkendorff  v.  Taylor,  4  Peters, 
849,  860  ;  Doe  v.  Cartwright,  Ry.  &  M.  62. 

*  Rex  V.  Martin,  2  Oampb.  100.  See,  as  to  church  records,  Sawyer  v,  Baldwin,  11 
Pick.  494. 

,     1^  Arnold  v.  Bishop  of  Bath  and  WeUs,  6  Bing.  816  ;  Coombs  v,  Coether,  1  M.  & 
Malk.  898. 

II  Buu!  N.  P.  248  ;  1  Stark.  Evid.  201.    See  infra,  g  496. 

(a)  Lorinff  V.  Warren  County,  14  Bnsh  Co.  45  Iowa,  98  ;  Fraser  «.  Charleston,  8 
(Ky.),  816  ;  Butler  v.  St  Louis  Life  Ins.     &  C.  818. 
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custom-houBe,  and  registers  of  other  public  offices ;  ^  prison  regis- 
ters ;  ^  enrolment  of  deeds ;  ^  (a)  the  registers  of  births  and  of 
marriages,  made  pursuant  to  the  statutes  of  any  of  the  United 
States ;  ^  (6)  the  registration  of  vessels  in  the  custom-house ;  ^  and 
the  books  of  record  of  the  transactions  of  towns,  city  councils, 
and  other  municipal  bodies.^  (c)  In  short,  the  rule  may  be  con- 
sidered as  settled,  that  every  document  of  a  public  nature,  which 
there  would  be  an  inconvenience  in  removing,  and  which  the  party 
has  a  right  to  inspect,  may  be  proved  by  a  duly  authenticated 
copy  J  (rf) 

§  485.  R«qiiiiitM  of  offloial  ohamoter.  It  is  deemed  essential  to 
the  official  character  of  these  books,  that  the  entries  in  them  be 
made  promptly,  or  at  least  without  such  long  delay  as  to  impair 
their  credibility,  and  that  they  be  made  by  the  person  whose 
duty  it  was  to  make  them,  and  in  the  mode  required  by  law,  if 

1  Bull.  N.  P.  249 ;  Rex  v.  Fitzgerald,  1  Leach,  Cr.  Gas.  24 ;  Rex  i*.  Rhodes,  Id. 
29  ;  Disraeli  v.  Jowett,  1  fisp.  427  ;  Barber  v.  Holmes,  8  Esp.  190  ;  Wallace  «.  Cook, 
5  Esp.  117  ;  Johnson  v.  Ward,  6  Esn.  48  ;  Tomkins  v,  Attorney-General,  1  Dow,  404  ; 
Rex  V.  Grimwood,  1  Price,  369 ;  Henry  v,  Leigh,  8  Campb.  499  ;  United  States  v. 
Johns,  4  DaU.  412,  415. 

«  Salte  V.  Thomas,  8  B.  &  P.  188  ;  Rex  v.  Aikles,  1  Leach,  Gr.  Gas.  435. 

s  Bull.  N.  P.  229;  Einnersley  v,  Orpe,  1  Doug.  56  ;  Hastings  v.  Blue  HiU  Tunip. 
Corp.,  9  Pick.  80. 

*  Milibrd  v,  Worcester,  7  Mass.  48  ;  Commonwealth  v,  Littlejohn,  15  Mass.  163 ; 
Sumner  v.  Sebec,  8  Greenl.  223  ;  Wedgewood's  Case,  8  GreenL  75  ;  Jacock  v.  Gilliam, 
8  Murphy,  47  ;  Martin  v.  Gunby,  2  H.  &  J.  248  ;  Jackson  v.  Boneham,  15  Johns.  226 ; 
Jacicson  v.  King,  5  Cowen,  237  :  Richmond  v.  Patterson,  8  Ohio,  368. 

United  States  v,  Johns,  4  DaU.  415  ;  Colson  «.  Bonxey,  6  Greenl.  474  ;  Hacker 
V.  Young,  6  N.  H.  95  ;  Coolidge  v.  N.  York  Firemen's  Ins.  Co.,  14  Johns.  308  ;  Cat- 
lett  V.  Pacific  Ins.  Co.,  1  Wend.  561. 

'^  Saxton  V,  Nimms,  14  Moss.  320,  321  ;  Thayer  v.  Stearns,  1  Pick.  109  ;  Taylor 
V.  Henry,  2  Pick.  401 ;  Deni)ing  v,  Roome,  6  Wend.  651  ;  Dudley  v.  Grayson,  6  Mon- 
roe, 259  ;  Bishop  v.  Cone,  3  N.  H.  513. 

^  Gresley  on  Evid.  115.  ArUe^  §  482.  In  some  of  the  United  States,  office-copies 
are  made  admissible  by  statute.  In  GeoTKia,  the  courts  are  expressly  empowerea  to 
require  the  production  of  the  originals,  in  their  discretion.  Hotchk.  Dig.  p.  590.  In 
South  Carolina,  it  has  been  enacted,  that  no  foreign  testimonial,  probate,  certificate, 
&s.,  under  the  seal  of  any  court,  notary,  or  magistrate,  sliall  be  received  in  evidence, 
unless  it  shall  appear  that  Uie  like  evidence  from  this  State  is  receivable  in  the  courts 
of  the  foreign  State.     Statutes  at  Lai^,  voL  v.  p.  45. 


(a)  And  such  copies  are  prima  fade 
evidence  of  the  fact  that  the  deed  was 
signed,  sealed,  and  delivered  by  the  au- 
thority of  the  grantor,  that  it  was  duly 
acknowledffed,  and  that  the  grantor  was 
seised  of  tne  land  described  in  the  deed. 
Chamberlain  v.  Bradley,  101  Mass.  188  ; 
Ward  V.  Fuller,  15  Pick.  (MassJ  185. 

(6)  Cf.  Queen's  Proctor  «.  fty,  L.  R. 
4  Prob.  Div.  230. 

(c)  The  clerk  of  a  city  or  town  is  the 
proper  certifying  officer  to  authenticate 


copies  of  the  votes,  onlinancea,  and  by- 
laws thereof ;  and  such  copies  are  admis- 
sible as  prima  fade  evidence,  when  pur- 
porting to  be  duly  attested,  without  any 
verification  of  the  clerk's  signature.  Com- 
monwealth V.  Chase,  6  Cush.  248.  See 
also  People  v.  Minck',  7  Smith  (N.  Y.\ 
539. 

(d)  Cf.  Pittsfield,  Ac  R.  R.  Ca  c. 
Harrison,  16  111.  81 ;  Raymond  «.  Long- 
worth,  4  McLean,  481. 
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any  has  been  prescribed.^  When  the  books  themselves  are  pro- 
duced tliey  are  received  as  evidence,  without  further  attestation. 
But  they  must  be  accompanied  by  proof  that  they  come  from  the 
proper  repontory?  Where  the  proof  is  by  a  copy,  an  examined 
copy,  duly  made  and  sworn  to  by  any  competent  witness,  is  always 
admissible.  Whether  a  copy  certified  by  the  oflScer  having  legal 
custody  of  the  book  or  document,  he  not  being  specially  appointed 
by  law  to  furnish  copies,  is  admissible,  has  been  doubted ;  but 
though  there  are  decisions  against  the  admissibility,  yet  the 
weight  of  authority  seems  to  have  established  the  rule,  that  a 
copy  given  by  a  public  officer,  whose  duty  it  is  to  keep  the 
original,  ought  to  be  received  in  evidence.®  (a) 

1  Doe  V.  Bray,  8  B.  &  C.  818  ;  Walker  v,  Wingfield,  18  Yes.  448.  A  certificate 
that  a  certain  fact  appears  of  record  \&  not  sufficient.  Tne  officer  mu^t  certify  a  traus- 
cript  of  the  entire  record  relating  to  the  matter.  Owen  v.  Boyle,  8  Shepl.  147.  And 
this  is  sufficient.     Farr  v.  Swan,  2  Barr,  245. 

*  1  Stark.  Evid.  202  ;  Atkins  v.  Hatton,  2  Anstr.  887  ;  Armstrong  v,  Hewitt, 
4  Price,  216  ;  Pulley  v.  Hilton,  12  Price,  625  ;  Swinnerton  v.  Marquis  of  Stafford, 
8  Taunt.  91  ;  Baillie  v.  Jackson,  17  Eng.  L.  &  £q.  131, 10  Sim.  167.  See  auprcL,  §  142, 
as  to  the  nature  of  the  repository  required. 

'  United  States  9.  Percheman,  7  Peters,  51,  85  (A.  D.  1833),  per  totam  Curtam  ; 
Cakes  v.  Hill,  14  Pick.  442,  448  ;  Abbott  on  Shipping,  p.  63,  n.  1  (Story's  ed.) ; 
United  SUtes  v.  Johns,  4  Dall.  4l2,  415  ;  Judice  v.  Chretien,  8  Rob.  (La.)  15  ;  Wells 
V,  Ck>mpton,  Id.  171.  In  accordance  with  the  principle  of  this  rule  is  the  statute  of 
the  United  States  of  March  27,  1804  (3  LL.  U.  S.  621,  c.  409  [56],  Bioren's  ed.) 
[2  U.  S.  Stots.  at  Large  (L.  &  B.'s  edition),  208],  by  which  it  is  enacted,  that  **  all 
records  and  exempUficatious  of  office-books,  whicii  are  or  may  be  kept  in  auy  public 
office  of  any  State,  not  appertaining  to  a  court,  shall  be  proved  or  admitted  lu  any 
other  court  or  office  in  any  other  State,  by  the  attestation  of  the  keeper  of  the  said 
records  or  books,  and  the  seal  of  his  office  thereunto  annexed,  if  there  be  a  seal,  to- 
gether with  a  certificate  of  the  presiding  iustice  of  the  court  of  the  county  or  district, 
as  the  case  may  be,  in  which  such  office  is  or  may  be  kept ;  or  of  the  Governor,  the 
Secretary  of  State,  the  Chancellor,  or  the  Keeper  of  the  Great  Seal  of  the  State,  that 
the  said  attestation  is  in  due  form,  and  by  the  proper  officer  ;  and  the  said  certificate, 
if  given  by  the  presiding  iustice  of  a  court,  shall  be  further  authenticated  by  the  clerk 
or  prothonotary  of  the  said  court,  who  shall  certify,  under  his  hand  and  the  seal  of  his 
office,  that  the  said  presiding  justice  is  duly  commissioned  and  qualified  ;  or  if  the  said 
certificate  be  given  oy  the  Governor,  the  Secretary  of  State,  the  Cliaiicellor,  or  Keeper 
of  the  Great  Seal,  it  shall  be  under  the  great  seal  of  the  State  in  which  the  said  certifi- 
cate is  made.  And  the  said  records  and  exemplifications,  authenticated  as  aforesaid, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  and  office  within  the 
United  States,  as  they  have  by  law  or  usage  in  the  courts  or  offices  of  the  State  from 
whence  the  same  are  or  shall  be  taken.  By  another  section  this  provision  is  extended 
to  the  records  and  public  books,  &c.,  of  all  the  Territories  of  the  United  States.  The 
earlier  American  authorities,  opposed  to  the  rule  in  the  text,  are  in  accordance  with 
the  English  rule.     2  PhiL  Evia.  180-184.     Where  the  law  does  not  require  or  author- 


(a)  Doe  V.  Roe,  18  Fla.  602 ;  Warner 
V,  Hardy,  6  Md.  525.  In  EnffUnd,  by  14 
&  15  Vict.  c.  99,  §  14,  whenever  any 
book  or  other  document  is  of  such  a  pub- 
lic nature  as  to  be  admissible  in  evidence 
in  its  mere  production  from  the  proper 
custody,  and  no  statute  exists  whicn  ren- 
ders its  contents  provable  by  means  of  a 


copy,  anv  copy  thereof  or  extract  there- 
from shsil  be  admissible  in  evidence  if  it 
is  proved  to  be  an  examined  copy,  or  if  it 
purports  to  be  signed  and  certified  as  a  true 
copy  by  the  officer  who  has  the  custody  of 
the  original.  Cf.  Reg.  v.  Weaver,  L.  R. 
2  Or.  Cas.  R.  85. 
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§  486.  For«ign  Ziawa.  In  regard  to  foreign  lawij  the  established 
doctrine  now  is,  that  no  court  takes  judicial  motice  of  the  laws  of 
a  foreign  country,  but  they  must  be  proved  as  facts.  And  the 
better  opinion  seems  to  be,  that  this  proof  must  be  made  to  the 
court,  rather  than  to  the  jury.  "For,"  observes  Mr.  Justice 
Story,  "  all  matters  of  law  are  properly  referable  to  the  court,  and 
the  object  of  the  proof  of  foreign  laws  is  to  enable  the  court  to 
instruct  the  jury  what,  in  point  of  law,  is  the  result  of  the  foreign 
law  to  be  applied  to  the  matters  in  controversy  before  them. 
The  court  are,  therefore,  to  decide  what  is  the  proper  evidence  of 
the  laws  of  a  foreign  country ;  and  when  evidence  is  given  of 
those  laws,  the  court  are  to  judge  of  their  applicability,  when 
proved,  to  the  case  in  hand."  ^  (a) 

§  487.  Same  atibject.  "  Generally  speaking,  authenticated 
copies  of  the  written  laws,  or  of  other  public  instruments  of  a 
foreign  government,  are  expected  to  be  produced.  For  it  is  not 
to  be  presumed,  that  any  civilized  nation  will  refuse  to  give  such 
copies,  duly  authenticated,  which  are  usual  and  necessary,  for  the 
purpose  of  administering  justice  in  other  countries.  It  cannot  be 
presumed,  that  an  application  to  a  foreign  government  to  authen- 
ticate its  own  edict  or  law  will  be  refused ;  but  the  fact  of  such 
a  refusal  must,  if  relied  on,  be  proved.  But  if  such  refusal  is 
proved,  then  inferior  proofs  may  be  admissible.*  (6)     Where  our 

ize  an  instroment  or  matter  to  be  recorded,  a  copy  of  the  record  of  it  is  not  admissible 
in  evidence.  Fitler  v.  Shotwell,  7  Watts  &  Serg.  14  ;  Brown  v.  Hicks,  1  Pike,  232 ; 
Uaile  V.  Palmer,  5  Mo.  403. 

1  Story  on  Confl.  of  Laws,  §  688,  and  cases  there  cited.  ^ 

>  Church  v.  Uubbart,  2  Crauch,  237,  288.   It  is  now  settled  in  England,  upon  great 

consideration,  that  a  foreign  written  law  may  be  proved  by  parol  evidence  of  a  witness 

learned  in  the  law  of  that  country  ;  without  first  attempting  to  obtain  a  copy  of  the 

law  itadi.     Baron  de  Bode  v.  Reginam,  10  Jur.  217.     In  this  case,  a  learned  French 


(a)  It  is  said  in  Kline  v.  Baker,  99 
Mass.  254,  that  when  the  evidence  oon- 
sists  of  the  parol  testimony  of  experts  as 
to  the  existence  or  prevailing  constniction 
of  a  statute,  or  as  to  any  point  of  unwrit- 
ten law,  the  jury  must  determine  what 
the  foreign  law  is,  as  in  the  case  of  an^ 
controverted  fact  depending  on  like  testi- 
mony. But  the  qualifications  of  the  ex- 
perts or  other  questions  of  the  competency 
of  witnesses  or  evidence  must  be  passed 
upon  by  the  court,  and  when  the  evidence 
admitted  consists  entirely  of  a  written 
document,  statute,  or  judicial  opinion,  the 
question  of  its  construction  and  effect  is 
for  the  court  alone.    Cf.  Pickard  v,  Bailey, 


6  Fost.  (N.  H.)  152 ;  Stray,  Confl.  of  Uws. 
(Redf.  ed.)  §  688  a.  WUde,  J.,  in  Hoi- 
man  v.  King,  7  Mete.  (Mass.)  8a4,  888; 
MeCormick  v.  Gamett,  5  De  G.  M.  &  G. 
278. 

{b)  In  The  Pawaschick,  2  Low.  142,  it 
was  said  that  the  written  law  of  England 
may  be  proved  by  printed  copies,  and  be 
construed  with  the  aid  of  text-books  as 
well  as  of  experts.  In  Barrows  v.  Downs, 
9  R.  I.  446,  a  witness  was  allowed  to  tes- 
tify as  to  the  written  law  of  Havana,  and 
to  refresh  his  memory  from  a  book  pur- 
porting to  be,  and  which  he  testified  was, 
the  Spanish  Code  of  Commerce  in  force  in 
Havana.    Cf.  Mass.  Pub.  Stat.  c.  169,  $  It- 
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own  goTernment  has  promulgated  any  foreign  law,  or  ordinance 
of  a  public  nature,  as  authentic^  that  may,  of  itself,  be  suffi- 
cient evidence  of  the  actual  existence  and  terms  of  such  law  or 
ordinance."  ^ 

§  488.  Same  subjeot.    ^^  In  general,  foreign  laws  are  required 

advocate  stated,  on  his  cross-examination,  that  the  feudal  law,  which  had  preyailed  in 
Alsace,  was  abolished  by  a  general  decree  of  the  National  Assembly  of  France,  on  the 
4th  of  Angust,  1789.  Being  asked  whether  ho  had  read  that  decree  in  the  books  of 
the  law,  in  the  coarse  of  his  study  of  the  law,  he  replied  that  he  had  ;  and  that  it  was 
part  of  the  history  of  the  law,  which  he  learnt  when  studying  the  law.  He  was  then 
asked  us  to  the  contents  of  that  decree  ;  and  the  admissibility  of  this  question  was  the 
point  in  judgment.  On  this  point,  Loid  Denman,  C.  J.,  said  :  "  The  objection  to  the 
question,  in  whateyer  mode  put,  is,  that  it  asks  the  witness  to  ffive  the  contents  of  a 
written  instrument,  the  decree  of  1789,  contrary  to  a  general  rufe,  that  such  evidence 
cannot  be  given  without  the  production  of  the  instrument,  or  accounting  for  it.  In 
my  opinion,  however,  that  question  is  within  another  general  rule,  that  tne  opinion  of 
sldlful  and  scientific  persons  is  to  be  received  on  subjects  with  which  thev  are  conver- 
sant. I  think  that  credit  must  be  given  to  the  opinion  of  legal  men,  who  are  bound 
to  know  the  law  of  the  country  in  which  they  practise,  and  tliat  we  must  take  from 
them  the  account  of  it,  whether  it  be  the  unwritten  law,  which  they  may  collect  from 
practice,  or  the  written  Uws,  which  they  are  also  bound  to  know.  1  apnrehend  that 
the  evidence  sought  for  would  not  set  forth  generally  the  recollection  of  the  witness  of 
the  contents  of  tne  instrument,  but  his  opinion  as  to  the  effect  of  the  particular  law. 
The  instrument  itself  might  frequently  mislead,  and  it  might  be  necessary  that  the 
knowledge  of  the  practitioner  should  be  called  in,  to  show  that  the  sense  in  which  the 
instrument  would  be  naturally  construed  by  a  foreigner  is  not  its  true  legal  sense.  It 
appears  to  me  that  the  distinction  between  this  decree  and  treaties,  manorial  customs, 
or  acts  of  common  council,  is,  that,  with  regard  to  them,  there  is  no  profession  of  men 
whose  duty  it  is  to  make  them  their  study,  and  that  there  is,  therefore,  no  person  to 
whom  we  could  properly  resort,  as  skilfufly  conversant  with  them.  The  cases  which 
have  been  referred  to  excite  much  less  doubt  in  my  mind  than  that  which  I  know  to  be 
entertained  by  one  of  my  learned  brothers,  to  whose  opinion  we  are  in  the  habit  of 
paying  more  respect  than  to  many  of  those  cases  which  are  most  familiarly  quoted  in 
Westminster  Hall.**  He  then  cited  and  commented  on  the  cases  of  Boehtlinck  v. 
Schneider,  3  Esp.  58  ;  Clegg  v.  Levy,  3  Campb.  166  ;  Millar  v.  Heiurick,  4  Campb. 
155  ;  Laeon  ».  Higgins,  3  Stark.  178  ;  Gen.  Picton's  Case,  30  Howell,  St,  Tr.  491  ; 
and  Middleton  v.  Janverin,  2  Hagg.  Cons.  437  ;  and  concluded  as  follows  :  "  but  I  look 
to  the  importance  of  this  question  in  a  more  extensive  point  of  view.  Books  of  author- 
ity must  certainly  be  resorted  to,  upon  questions  of  foreign  law.  Pothier,  for  instance, 
states  the  law  of  France,  and  he  states  it  as  arising  out  of  an  ordonnance  made  in  such 
a  year,  and  he  gives  his  account  of  that  ordonnance ;  and  are  we  to  say  that  that  would 
not  be  taken  as  evidence  of  the  law  of  France,  because  it  is  an  account  of  the  contents 
of  a  written  document  T  Suppose  a  Question  to  arise  suddenly  in  one  of  our  courts  upon 
the  state  of  the  £nfflish  law,  could  a  statement  in  Blackstone's  Commentaries,  as  to 
what  the  law  is  on  tne  subject,  and  when  it  was  altered  to  what  it  now  is,  be  refused  ? 
And  it  seems  to  me  that  the  circumstance  of  the  question  having  reference  to  the  ]teriod 
at  which  a  statute  passed,  makes  no  difference.  I  attach  the  same  credit  to  the  witness 
giving  his  account  of  a  branch  of  the  French  law,  as  I  should  to  a  book  which  he 
might  accredit  as  a  book  of  authority  upon  the  law  of  France.  I  find  no  authority 
directly  opposed  to  the  admissibility  of  this  evidence,  except  some  expressions  much 
stronger  than  the  cases  warranted  or  required  ;  and  I  find  some  decisions  which  go  the 
whole  length  in  favor  of  its  admissibility  ;  for  I  see  no  distinction  between  aroolute 

froof  by  a  direct  copy  of  the  law  itself,  and  the  evidence  which  is  now  tendered  ;  and 
think  that  the  general  principle  to  which  I  have  referred  establishes  the  admiBsibility 
of  it.*'  See  10  Jar.  218,  219  ;  s.  c.  8  Ad.  &  £1.  208.  Williams,  J.,  and  Coleridffe,  J., 
concurred  in  this  opinion.  Patteeon,  J.,  disseniienU,  See  also  Cocks  v.  Puiday,  2 
0.  &  K.  269. 

1  Story  on  Confl.  of  Laws,  §  640  ;  Talbot  v.  Seeman,  1  Cranch,  38.  The  acts  of 
state  of  a  foreign  ffovemment  can  only  be  proved  by  copies  of  sach  acts,  properly 
authenticated.    Ridiardson  v,  Anderson,  1  Ciunpb.  65,  n.  (a). 
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to  be  verified  by  the  sanction  of  an  oath,  unless  they  can  be  veri- 
fied by  some  high  authority,  such  as  the  law  respects,  not  less 
than  it  respects  the  oath  of  an  individual.^  (a)  The  usual  mode 
of  authenticating  foreign  laws  (as  it  is  of  authenticating  foreign 
judgments),  is  by  an  exemplification  of  a  copy,  under  the  great 
seal  of  a  State ;  or  by  a  copy  proved  to  be  a  true  copy,  by  a  wit- 
ness who  has  examined  and  compared  it  with  the  original ;  or  by 
the  certificate  of  an  officer  properly  authorized  by  law  to  give  the 
copy ;  which  certificate  must  itself  also  be  duly  authenticated.' 
But  foreign  unwritten  laws,  customs,  and  usages  may  be  proved, 
and  indeed  must  ordinarily  be  proved,  by  parol  evidence.  The 
usual  course  is  to  make  such  proof  by  the  testimony  of  competent 
witnesses,  instructed  in  the  laws,  customs,  and  usages,  under 
oath.'  Sometimes,  however,  certificates  of  persons  in  high  au- 
thority have  been  allowed  as  evidence,  without  other  proof."  *  (ft) 

1  Churcli  V.  HublMtrt,  2  Cranch,  237  ;  Brackett  v.  Norton,  4  Conn.  517  ;  Hemp- 
stead V.  Reed,  6  Conn.  480  ;  Dyer  v.  Smith,  12  Conn.  884.  But  the  court  may  pro- 
ceed on  its  own  knowledge  of  foreign  laws,  without  the  aid  of  other  proof ;  and  its 
judgment  will  not  be  reversed  for  that  cause,  unless  it  should  appear  that  the  court 
was  mistaken  as  to  those  laws.     State  v.  Rood,  12  Vt.  896. 

>  Church  V.  Uubbart,  2  Cranch,  238  ;  Packard  v.  Hill,  2  Wend.  411 ;  Lincoln  «. 
Battelle,  6  Wend.  475. 


App* 

174.     It  is  not  necessary  that  the  witness  should  be  of  the  legal  profeasioi  ^ 

Dent,  1  C.  &  K.  97.  But  whether  a  woman  is  admissible  as  pertlus,  auaere,  Reg. «. 
Povey,  14  £n^.  Law  &  £q.  549 ;  17  Jur.  120.  And  see  WUcocks  o.  Phillips,  WalL 
Jr.  47.  In  Michigan,  the  unwritten  law  of  foreign  States  may  be  proved  by  books  of 
reports  of  cases  a^udged  in  their  courts.  Rev.  Stat  1846,  c.  102,  §  79.  So  in  Con- 
necticut. Rev.  Stat.  1849,  tit  1,  §  182.  And  in  Massachusetts,  Rev.  Stat  1836,  c.  94, 
S  60.  (e)  And  in  Maine,  Rev.  Stat  1840,  c  138,  §  48.  And  in  Alabama,  Inge  v. 
Murphy,  10  Ala.  886. 

«  Story  on  ConfL  of  Laws,  $§  641,  642  ;  Id.  §§  629-640.  In  re  Dormoy,  8  Hagg. 
Eccl.  767,  769  ;  Rex  v.  Picton,  80  Howell's  State  Trials,  515-678  ;  The  Qiana,  1  Doda. 
95,  101,  102.  A  copy  of  the  code  of  laws  of  a  foreign  nation,  printed  by  order  of  the 
foreign  government,  it  seems,  is  not  admissible  evidence  of  those  laws  ;  but  they  must 
beproved,  as  stated  in  the  text  Chanoine  v.  Fowleri  8  Wend.  173  ;  Hill  o.  Packard, 
5  Wend.  875,  384,  889.  But  see  United  States  v.  Glass  Ware,  4  Law  Reporter,  86,  where 
Betts,  J.,  held  the  contrary  ;  the  printed  book  having  been  purchasea  of  ^e  Queen's 

(a)  Proof  of  the  written  law  of  a  for-  (b)  The  unwritten  law  may  be  proved 

eign  country  may  be  made  by  some  copy  by  experts,  by  text-books  of  author!^,  and 

of  the  kw  which  the  witness  can  swear  by  the  printed  reports  of  adjudged  cases, 

was  recognized  as  authoritative  in  the  for-  The  Pawaschick,  2  Low.  142  ;    Bute  f. 

eign  country,  and  which  was  in  force  at  Moy  Looke,  7  Oreg.  54. 

the  time.     Spaulding  v.  Vincent,  24  Vt  The  qualiBcations  of  a  witness  to  testify 

501.    Cf.  The  Pawaschick,  2  Low.  142  ;  as  to  foreign  laws  is  for  the  Court     It  has 

BaiTows  V.  Downs,  9  R.  L  446.  been  said  that  only  a  professional  man  be- 

(c)  In  Massachusetts,  by  statute,  for-  to  be  written,  the  court  may  in  its  dis- 

eign  law,  whether  written  or  unwritten,  cretion  demand  a  copy  of  it     Pab.  Stit 

may  be  proved  as  a  fact  by  oral  evidence,  c.  169,  §  78. 
but  if,  on  such  evidence,  the  law  appears 
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§  489.  Ziiter*0tato  reUtioiia.  The  relations  of  the  United  States 
to  each  other,  in  regard  to  all  matters  not  surrendered  to  the  gen- 
eral govemment  by  the  national  constitution,  are  those  of  foreign 

printer.  See  ftlao  Farmers*  and  Mechanics'  Bank  v.  Ward,  Id.  87,  8.  p.  (a)  In  regard 
to  the  effect  of  foreign  laios,  it  is  generally  agreed  that  they  are  to  govern  everywhere, 
so  far  as  may  concern  the  validity  and  interpretation  of  all  oontraots  made  under  or 
with  respect  to  them  ;  where  the  contract  is  not  contrary  to  the  laws  or  policy  of  the 
country  m  which  the  remedy  is  sought  An  exception  has  been  admitted  in  the  case  of 
foreign  revenue  laiioe  ;  of  which,  it  is  said,  the  courts  will  not  take  notice,  and  which  will 
not  oe  allowed  to  invalidate  a  contract  made  for  the  express  purpose  of  violating  them. 
This  exception  has  obtained  place  upon  the  supposed  authonty  of  Lord  Hardwicke,  in 
Boucher  v,  Lawson,  Cas.  temp.  Hardw.  89, 194,  and  of  L«ord  Mansfield,  in  Planch^  v, 
Fletcher,  1  Doug.  252.  But  in  the  former  of  these  cases,  which  was  that  of  a  shipruent 
of  ^old  in  Portugal  to  be  delivered  in  London,  though  the  exportation  of  ffold  was 
forbidden  by  the  laws  of  Portugal,  the  judgment  was  right  on  two  grounds  :  first,  be- 
cause the  foreign  law  was  contrary  to  the  policy  and  interest  of  Engmnd,  where  bullion 
was  very  much  needed  at  that  time  ;  and,  secondly,  because  the  contract  was  to  be  per- 
formed in  England  ;  and  the  rule  lb,  that  the  law  of  the  place  of  perf(yrmance  is  to 
govern.  The  latter  of  these  cases  was  an  action  on  a  policy  of  insurance,  on  a  voyage  to 
rTantz,  with  liberty  to  touch  at  Ostend ;  the  vessel  being  a  Swedish  bottom,  and  the  voy- 
age lieingplainly  intended  to  introduce  into  France  English  goods,  on  which  duties  were 
high,  as  Dutch  goods,  on  which  much  lower  duties  were  chai^ged.  Here,  too^  the  French 
law  of  high  countervailing  duties  was  contrary  to  British  interest  and  policy  ;  and 
moreover,  the  French  ministry  were  understood  to  connive  at  this  course  of  trade,  the 
supply  of  such  goods  being  necessary  for  French  consumption.  Both  these  cases, 
therefore,  may  well  stand  on  the  ground  of  the  admitted  qualification  of  the  general 
rule  ;  and  Uie  brief  general  observations  of  those  learned  judges,  if  correctly  reported, 
may  be  regarded  as  obiter  dicta.  But  it  should  be  remembered,  that  the  language  of 
the  learned  judges  seems  to  import  nothing  more  than  that  courts  will  not  tctke  notice 
of  foreign  revenue  laws  ;  and  such  seems  to  have  been  the  view  of  Lord  Denman,  in 
the  recent  case  of  Spence  o.  Chodwick,  11  Jur.  874,  where  he  said  :  "  We  are  not  hownd 
to  take  notice  of  the  revenue  laws  of  a  foreign  country  ;  but  if  toe  are  informed  of 
them,  that  is  another  case."  And  see  10  Q.  B.  517.  The  exception  alluded  to  was 
tacitly  disapproved  by  Lord  Kenyon,  in  Waymell  v.  Reed,  5  T.  R.  599,  and  is  explicitly 
condemned  as  not  founded  in  le^  or  moral  principle,  by  the  best  modem  jurists.  See 
Yattel,  b.  2,  c  5,  §  64 ;  Id.  c.  6,  }  72 ;  rothier  on  Assurance,  n.  58 ;  Marshall 
on  Ins.  pp.  59-61  (2d  ed.)  ;  1  Chitty  on  Gomm.  &  Manuf.  pp.  88,  84  ;  8  Kent,  Comm. 
266,  267  ;  Story,  Confl.  Laws,  §  257  ;  Story  on  Bills,  §  186  ;  Stoiy  on  Agency,  §§  197, 
848,  n.  (2d  ed.). 

longing  to  thft  country  whose  laws  are  in  Canada,  an  expert  in  Canadian  law.  Cart- 
(^nestion,  or  one  holding  an  official  posi-  wright  v,  Cartwright,  26  W.  R.  684.  In 
tiou,  and  therefore  presumed  to  nave  New  Hampshire,  any  person  appearing  to 
knowledge,  is  competent  as  an  expert  in  the  Court  to  be  sufficiently  qualified  may 
such  cases.  Sussex  Peerage  Case,  11  C.  testify  to  the  law  of  anoUier  country. 
&F.  134.  A  Roman  Catholic  bishop  is  com-  Hall  v,  0)etello,  48  N.  H.  176.  And  to 
petent  on  questions  of  the  matrimonial  law  the  same  effect  is  American  L.  Ins.  Co.  v, 
of  Rome  (ibid.) ;  and  a  French  vice-consul  Rosenagle,  77  Pa.  St  507. 
was  permitted  by  Ld-  Tenterden  to  testify  as  (a)  Charlotte  v.  Chouteau,  83  Mo.  194. 
to  the  law  of  France.  Lacon  v,  Higgins,  8  A  copy  of  the  Code  OiviUf  purporting  to 
Stark.  178.  Butthe  law  of  one  country  can-  have  been  printed  at  the  loyai  press  in 
not  be  proved  by  one  who  has  learned  of  it  Paris,  and  to  be  presented  by  the  keeper 
only  in  a  university  of  another  (Bristow,  of  the  seals  to  the  Supreme  Court  of  the 
».  Sequeville,  5  Ex.  275 ;  In  the  Goods  of  United  States,  is  admissible  in  evidence. 
Bonelli,  L.  R.  1  Prob.  Div.  69),  nor  by  a  Ennis  v.  Smith,  14  How.  (U.  S.)  400.  So 
mere  merchant,  however  ample  may  be  his  is  a  copy  which  a  witness  can  swear  is  re- 
knowledge,  Sussex  Peera^  case,  suprcu  cognized  as  authoritative  in  the  foreign 
Nor  is  an  English  hamster,  practising  countiy.  Spaulding  v,  Vincent,  24  Yt 
before  the  Judicial  Committee  of  the  Privy  501. 
Council^  which  is  the  oourt  of  appeal  for 
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Staie9  in  eloH  friendahipy  each  being  sovereign  and  independent.^ 
Upon  strict  principles  of  evidence,  therefore,  the  laws  and  public 
documents  of  one  State  can  be  proved  in  the  courts  of  another 
only  as  other  foreign  laws.  And^  accordingly,  in  some  of  the 
States,  such  proof  has  been  required.^  (a)  But  the  courts  of  other 
States,  and  the  Supreme-  Court  of  the  United  States,  being  of 
opinion  that  the  connection,  intercourse,  and  constitutional  ties 
which  bind  together  these  several  States  require  some  relaxation 
of  the  strictness  of  this  rule,  have  accordingly  held  that  a  printed 
volume,  purporting  on  the  face  of  it  to  contain  the  laws  of  a  sister 
State,  is  admissible  as  prima  facie  evidence,  to  prove  the  statute 
laws  of  that  State.^  The  act  of  Congress  ^  respecting  the  exem- 
plification of  public  office  books  is  not  understood  to  exclude 
any  other  modes  of  authentication  which  the  courts  may  deem  it 
proper  to  admit.^  And  in  regard  to  the  laws  of  the  States,  Con- 
gress has  provided,^  under  the  power  vested  for  that  purpose  by 

1  Infra,  §  604. 

*  Brackett  v.  Norton,  4  Coim.  617,  621 ;  Hempstead  v.  Reed,  6  Conn.  430  ;  Pack- 
ard v.  UiU,  2  Wend.  411. 

*  Young  V,  Bank  of  Alexandria,  4  Cranch,  884,  388 ;  Thompson  v.  Miuiser,  1 
Dall.  468,  463 ;  Biddis  v.  James,  6  Binu.  321,  827 ;  MuUer  o.  Morris,  2  Barr,  86 ; 
Raynham  v.  Canton,  8  Pick.  298,  296  ;  Kean  v.  Rice,  12  S.  k  R.  203 ;  SUte  v, 
Stade,  1  D.  Chipm.  803  ;  Comparetv.  Jemeffan,  6  Blackf.  376  ;  Taylor  v.  Bank  of  Illinois, 
7  Monroe,  686  ;  Taylor  v.  Bank  of  Alexandria,  6  Leigh,  471 ;  Clarke  v.  Bank  of  Missis- 
sippi, 6  Eng.  616  ;  AUeu  v,  Watson,  2  Hill  (S.  C.)  319  ;  Hale  v.  Rose,  2  Pennington, 
691.  But  see  Van  Baskirk  v.  Mulock,  3  Harrison,  186,  contra.  In  some  States,  the 
rule  stated  in  the  text  has  heen  expressly  enacted.  See  Connecticut,  Rev.  Stat.  1849, 
tit  1,  §  131 ;  Michigan,  Rev.  Stat  1846,  c.  102,  §  78  ;  Mississippi,  Hutchius.  Dig.  1848, 
c.  60,  aH.  10  ;  Missouri,  Rev.  Stat.  1846,  c.  69,  §§  4-6;  Wisconsin,  Rev.  Stat.  1849, 
c.  98,  §  64 ;  Maine,  Rev.  Stat.  1840,  c.  138,  §47  ;  Massachusetts,  Rev.  StaL  1836, 
c.  94,  §  69 ;  (b)  ;  New  York,  Stat.  1848,  c.  812  ;  Florida,  Thomps.  Dig.  p.  842  ;  Kean  v. 
Rice,  12  S.  &  R.  208  ;  North  Carolina,  Rev.  Stat  1887,  c.  44,  §  4.  The  common  law 
of  a  sister  State  may  he  shown  by  the  books  of  reports  of  adjudged  caae&  accredited  in 
that  State.    Ince  v.  Murphy,  10  Ala.  886. 

«  Stat.  March  27, 1804,  cited  supra,  §  486.  *  See  cases  cited  supra,  n.  <2). 

*  Stat  May  26,  1790,  1  LL.  U.  S.  c.  88  [11],  p.  102  (Bioren's  ed.)  [1  U.  S.  Stat  at 
Large  (L.  ^B.'sed.),  122]. 

(a)  Cf.,  as  to  mode  of  authentifioation,  government"  of  another  State,  it  was  held 
Rice's  Succession,  21  La.  An.  614.  that  a  copy  purporting  to  be  printed  by 

(b)  Such  copies  are  admitted  in  Massa-  "order  of  the  Governor"  was  admissibit:. 
chusetts  if  purporting  to  be  published,  Wilt  v.  Cutler,  38  Mich.  189.  Cf.  Padlic 
under  the  authority  of  the  State  govern-  Pneumatic  Gas  Ca  v,  Wheelock,  44  N.  Y. 
ment,  or  if  commonly  admitted  and  read  Super.  Ct  666.  In  Massachusetts  th« 
as  evidence  in  the  courts  of  that  State,  unwritten  law  of  any  of  the  United  States 
Pub.  Stat  c.  169,  §  71 ;  Ashley  v.  Root,  or  Territories  may  be  proved  by  experts  or 
4  Allen,  604.  Similar  statutes  exist  gene-  by  the  books  of  decisions.  Pub.  Stat  c 
rally  in  the  United  States.  Clanton  v.  169,  §  72 ;  Penobscot  k  Kenn.  R.  R.  Co. 
Barnes,  60  Ala.  260  ;  Martin  v.  Payne,  11  o.  Bartlett,  12  Gray,  244;  Qnmn  v.  Lam- 
Tex.  292 ;  Merri&eld  v.  Robbins,  8  Gray,  kin,  7  Allen,  896  ;  Ames  v.  McCamber, 
160.    Where  the  statute  admitted  copies  124  Mass.  90. 

published   by  authority  of  the    "Stete 
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the  constitution^  that  the  acts  of  the  legislatures  of  the  several 
States  shall  be  authenticated  by  having  the  seal  of  their  respec- 
tive States  afl^ed  thereto;  but  this  method,  as  in  the  case  of 
public  books  just  mentioned,  is  not  regarded  as  exclusive  of  any 
other  which  the  States  may  respectively  adopt.^  (a)  Under  this  stat- 
ute it  is  held,  that  the  seal  of  the  State  is  a  sufficient  authentica- 
tion, without  tlie  attestation  of  any  officer  or  any  other  proof; 
and  it  will  be  presumed  prima  facie  that  the  seal  was  affixed  by 
the  proper  officer.* 

§  490.  Rolatlona  of  BUtea  to  United  States.  The  reciprocal  rela- 
tions  between  the  natiofial  government  and  the  several  States^  com- 
prising the  United  States,  are  not  foreign  but  domestic.  Hence, 
the  courts  of  the  United  States  take  judicial  notice  of  all  the 
public  laws  of  the  respective  States  whenever  they  are  called 
upon  to  consider  and  apply  them.  And,  in  like  manner,  the 
courts  of  the  several  States  take  judicial  notice  of  all  public  acts 
of  Congress,  including  those  which  relate  exclusively  to  the  Dis- 
trict of  Columbia,  without  any  formal  proof.®  But  private  stat- 
utes must  be  proved  in  the  ordinary  mode.^ 

§  491.  Admiaaibility  and  effect  of  public  docmnenta.  We  are  next 
to  consider  the  admissibility  and  effect  of  the  public  documents  we 
have  been  speaking  of,  as  instruments  of  evidence.  And  here  it 
may  be  generally  observed,  that  to  render  such  documents,  when 
properly  authenticated,  admissible  in  evidence,  their  contents 
must  be  pertinent  to  the  issue.  It  is  also  necessary  that  the  docu- 
ment be  made  by  the  person  whose  duty  it  was  to  make  it,  and 
that  the  matter  it  contains  be  such  as  belonged  to  liis  province, 
or  came  within  his  official  cognizance  and  observation.  Docu- 
ments having  these  requisites  are,  in  general,  admissible  to  prove, 
either  prima  facie  or  conclusively,  the  facts  they  recite.  Thus, 
where  certain  public  statutes  recited  that  great  outrages  had 
been  committed  in  a  certain  part  of  the  country,  and  a  public 
proclamation  was  issued,  with  similar  recitals,  and   offering  a 

1  Lothrop  V.  Blake,  8  Barr,  488. 

s  United  States  v.  Amedy,  11  Wheat.  892  ;  United  SUtes  v.  JobnB,  4  Dall.  412  ; 
State  V.  Carr,  5  N.  H.  867. 

•  Owings  V.  Hull,  9  Peters,  607  ;  Hinde  v.  Vattier,  5  Peters,  898  ;  Voung  «.  Bank  of 
Alezandna,  4  Craneh,  8S4,  388  ;  Canal  Co.  «.  RaUroad  Co.,  4  G.  &  J.  I,  63. 

4  Leland  v.  Wilkinson,  6  Peters,  817. 

(a)  The  exemplification  may  he  of  such  statute.  Grant  o.  H.  Clay  Coal  Com- 
part of  a  statute  as  hears  on  the  point  pany,  80  Pa.  St.  208.  As  to  the  seal, 
in  dispute,  and  need  not  he  of  the  whole     cf.  f  isk  v.  Woodruff,  16  UL  15. 
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reward  for  the  discovery  and  conviction  of  the  perpetrators,  these 
were  held  admissible  and  sufficient  evidence  of  the  existence  of 
those  outrages,  to  support  the  averments  to  that  effect  in  an 
information  for  a  libel  on  the  government  in  relation  to  them.^ 
So,  a  recital  of  a  state  of  war,  in  the  preamble  of  a  public  statute, 
is  good  evidence  of  its  existence,  and  it  will  be  taken  notice  of 
without  proof ;  and  this,  whether  the  nation  be  or  be  not  a  party 
to  the  war.^  So,  also,  legislative  resolutions  are  evidence  of  the 
public  matters  which  they  recite.*  The  Journals^  also,  of  either 
House  are  the  proper  evidence  of  the  action  of  that  House  upon  all 
matters  before  it.^  The  diplomatic  correspondence  communicated 
by  the  President  to  Congress,  is  sufficient  evidence  of  the  acts  of 
foreign  governments  and  functionaries  therein  recited.*  A  for- 
eign declaration  of  tear  is  sufficient  proof  of  the  day  when  the 
state  of  war  commenced.^  Certified  copies,  under  the  hand  and 
seal  of  the  Secretary  of  State,  of  the  letters  of  a  public  agent  resi- 
dent abroad,  and  of  the  official  order  of  a  foreign  colonial  governor 
concerning  the  sale  and  disposal  of  a  cargo  of  merchandise,  have 
been  held  admissible  evidence  of  those  transactions.^  How  far 
diplomatic  correspondence  may  go  to  establish  the  facts  recited 
therein  does  not  clearly  appear ;  but  it  is  agreed  to  be  generally 
admissible  in  all  cases,  and  to  be  sufficient  evidence,  whenever 
the  facts  recited  come  in  collaterally,  or  by  way  of  introductory 
averment,  and  are  not  the  principal  point  in  issue  before  the 
jury  .8  (a) 

§  492.  Gtovsmment  gazette.  The  government  gazette  is  admis- 
sible and  sufficient  evidence  of  such  acts  of  the  executive,  or  of 

^  Rex  V.  Sutton,  4  M.  &  S.  5S2. 

^  Bex  V,  De  Berenger,  8  M.  &  S.  67,  69.  See  also  Brazen  Kose  CoU^  o.  Bishop 
of  Salisbury,  4  Taunt  831. 

»  Rex  V,  Francklin,  17  Howell's  St  Tr.  637. 

^  Jones  V.  Randall,  Cowp.  17  ;  Root  v.  King,  7  Oowen,  618  ;  Spangler  v.  Jacoby, 
14  III.  299. 

6  Radcliff  V.  United  Ins.  Co.,  7  Johns.  38,  51 ;  Talbot  v.  Seeman,  1  Cranch,  1, 
87,  88. 

«  Thelluson  v.  Gosling,  4  Esp.  266 ;  Biudley  v.  Arthur,  4  B.  &  C.  292,  804. 
See  also  Foster,  Disc.  1,  c.  2,  §  12,  that  public  notoriety  is  sufficient  evidence  of 
the  existence  of  war. 

7  Bingham  v.  Cabbot,  8  Dall.  19,  28,  89-41. 

*  Radcliff  V.  United  Ins.  Co.,  7  Johns.  51,  per  Kent,  C.  J. 

(a)  Sturla  v.  Freccia,  L.  R.  12  Ch.  Div.  in  the  course  of  his  duty,  are  evidence  only 

411.     The  same  case  holds  that  official  as  to  such  facts  as  it  was  his  duty  to  record, 

documents,  when  they  are  admissible  as  citing  Cbambers  v.  Bemasconi,  1  C.  K.  & 

the  declarations  of  a  deceased  person  made  R.  847.    See  anUf  §  152,  and  notes. 
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the  government,  as  are  usoally  announced  to  the  public  through 
that  channel,  such  as  proclamations,^  and  the  like.  For,  besides 
the  motives  of  self-interest  and  official  duty  which  bind  the 
publisher  to  accuracy,  it  is  to  be  remembered,  that  intentionally 
to  publish  anything  as  emanating  from  public  authority,  with 
knowledge  that  it  did  not  so  emanate,  would  be  a  misdemeanor.^ 
But,  in  regard  to  other  acts  of  public  functionaries,  having  no 
relation  to  the  affairs  of  government,  the  gazette  is  not  admissible 
evidence,^  (a) 

§  493.  Official  registezs.  In  regard  to  official  registerSj  we  have 
already  stated  ^  the  principles  on  which  these  books  are  entitled 
to  credit ;  to  which  it  is  only  necessary  to  add,  that  where  the 
books  possess  all  the  requisites  there  mentioned,  they  are  admich 
sible  as  competent  evidence  of  the  facts  they  contain.  But  it  is 
to  be  remembered  that  they  are  not,  in  general,  evidence  of  any 
facts  not  required  to  be  recorded  in  them,^  and  which  did  not 
occur  in  the  presence  of  the  registering  officer.  Thus,  a  parish 
register  is  evidence  only  of  the  time  of  the  marriage,  and  of  its 
celebration  de  facto  ;  for  these  are  the  only  facts  necessarily  within 
the  knowledge  of  the  party  making  the  entry  .^  So,  a  register  of 
baptism,  taken  by  itself,  is  evidence  only  of  that  fact ;  though  if 
the  child  were  proved  aliunde  to  have  then  been  very  young,  it 
might  afford  presumptive  evidence  that  it  was  bom  in  the  same 
parish.^  Neither  is  the  mention  of  the  child's  age  in  the  register 
of  christenings  proof  of  the  day  of  his  birth,  to  support  a  plea  of 
infancy.^  (V)  In  all  these  and  similar  cases  the  register  is  no 
proof  of  the  identity  of  the  parties  there  named  with  the  parties 

1  Rex  V.  Holt,  5  T.  R.  486,  448 ;  Attorney-General  v,  Theakstone,  8  Price,  89 ; 
tuprcLy  §  480,  and  casee  cited  in  note  ;  Gen.  Picton's  Case,  80  HowelVs  St.  Tr.  493. 
«  2  Phil.  Evid.  108. 

*  Rex  V.  Holt,  5  T.  R.  443,  per  Ld.  Kenyon.  «  Supra,  §§  488-485. 

^  Filler  «.  Shotwell,  7  Watts  &  Serg.  14  ;  Brown  v.  Hicks,  1  Pike,  232  ;  Haile  v. 
Palmer,  5  Mo.  408  ;  «upm,  §  486. 

*  Doe  V.  Barnes,  1  M.  &  Rob.  386,  889.  As  to  the  kind  of  books  which  may  be  read 
as  registen  of  marriage,  see  2  Phil.  Evid.  112-114. 

7  Kex  V,  North  Petherton,  6  B.  &  C.  508  ;  Clark  v.  Trinity  Charch,  5  Watts  & 
Se».  266. 

»  Bun^hart  o.  Angerstein,  6  C.  &  P.  690.  See  also  Rex  v.  Clapham,  4  C.  &  P.  29  ; 
Huet  V,  Le  Mesarier,  1  Cox,  Eq.  275  ;  Childress  v.  Cutter,  16  Mo.  24. 

(a)  Bmndred  o.  Del  Hoyo,  20  N.  J.  L.  enter  all  the  births  in  his  parish,  evidence 

828.  of  the  date  of  birth  except  so  far  as  it 

(5)  Nor  is  the  statement  of  the  date  of  shows  that  the  person  was  oom  before  the 

birth,  made  in  a  registry  of  births  kept  date  of  the  entry.    In  re  Wintle,  L.  R.  9 

under  a  law  which  requires  the  register  to  £q.  J73. 
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in  controversy ;  but  the  fact  of  identity  must  be  established  by 
other  evidence.^  It  is  also  necessary,  in  all  these  cases,  that  the 
register  be  one  which  the  law  requires  should  be  kept,  and  that  it 
be  kept  in  the  manner  required  by  law.*  Thus,  also,  the  registers 
kept  at  the  navy  ofGce  are  admissible  to  prove  the  death  of  a 
sailor,  and  the  time  when  it  occurred,*  as  well  as  to  show  to  what 
ship  he  belonged,  and  the  amount  of  wages  due  to  him.^  (a)  The 
prison  calendar  is  evidence  to  prove  the  date  and  fact  of  the  com- 
mitment and  discharge  of  a  prisoner.^  The  books  of  assessment 
of  public  taxes  are  admissible  to  prove  the  assessment  of  the 
taxes  upon  the  individuals,  and  for  the  property  therein  men- 
tioned.® (ft)  The  books  of  municipal  corporations  are  evidence  of 
the  elections  of  their  officers,  and  of  other  corporate  acts  there 
recorded.^  (<?)  The  books  of  private  corporations  are  admissible 
for  similar  purposes  between  members  of  the  corporation,  for  as 
between  them  the  books  are  of  the  nature  of  public  books.^  And 
all  the  members  of  a  company  are  chargeable  with  knowledge 
of  the  entries  made  on  their  books  by  their  agent,  in  the  course 
of  his  business,  and  with  the  true  meaning  of  those  entries,  as 

« 

1  Birt  V.  Barlow,  1  Doug.  170  ;  Bain  v.  Mason,  1  C.  &  P.  202,  and  n. ;  Wedgwood's 
Case,  8  Greenl.  75.     As  to  proof  of  identity,  see  ante,  §  88,  n. 

3  See  the  caaes  cited  supra,  §  484,  n.  (10)  ;  Newham  v.  Raithby,  1  PhiUim.  815. 
Therefore  the  booka  of  the  Fleet  and  of  a  Wealeyan  chapel  have  been  rejected.  Read 
V.  Passer,  1  Eep.  218  ;  Whittuck  v.  Waters,  4  C.  &  P.  875.  It  is  said  that  a  copr  of 
a  register  of  baptism,  kept  in  the  island  of  Guernsey,  is  not  admissible  ;  for  which  Huet 
V.  L«  Mesurier,  1  Cox  Eq.  275,  is  cited.  But  the  report  of  that  case  is  short  and 
obscure  ;  and,  for  aught  appearing  to  the  contrary,  the  register  was  rejected  only  as  not 
competent  to  prove  tne  age  of  the  person.  It  is  also  saia,  on  the  authority  of  Leader 
V,  Barry,  1  £sp.  858,  that  a  copy  of  a  renter  of  a  foreign  cha||el  is  not  evidence  to 

Srove  a  marriage.  But  this  point,  also,  is  very  briefly  reported,  in  three  lines  ;  and  it 
oes  not  appear  but  that  the  ground  of  the  rejection  of  the  register  was  that  it  was  not 
authorized  or  required  to  be  kept  by  the  laws  of  France,  where  the  marriage  was  cele- 
brated ;  namely,  in  the  Swedish  ambassador's  chapel,  in  Paiis.  And  such,  probably 
e>nough,  was  the  fact.  Subsequently  an  examined  copy  of  a  register  of  marriages  in 
Barbadoes  has  been  admitted.  Good  v.  Good,  1  Gurt  755.  In  the  United  States,  an 
authenticated  copy  of  a  foreign  register,  legally  kept,  is  admissible  in  evidence. 
Kingston  v.  Lesley,  10  S.  &  R.  883,  889. 

*  Wallace  v.  Gook,  5  Esp.  117  ;  Barber  v.  Holmes,  8  Esp.  190. 

*  Rex  V.  Fitzgerald,  1  Leach,  Gr.  Gas.  24  ;  Rex  v.  Rhodes,  Id.  29. 

*  Salte  V.  Thomas,  8  B.  &  P.  188  ;  Rex  v.  Aickles,  1  Leach,  Gr.  Gas.  485. 

«  Doe  V.  Seaton,  2  Ad.  &  El.  178  ;  Doe  v.  Arkwright,  Id.  182,  n.  ;  Rex  v.  Kins,  2 
T.  R.  284 ;  Ronkendorff  v.  Taylor,  4  Peters,  849,  360.  Such  books  are  also  pnma 
faeie  evidence  of  domicile.     Doe  v.  Gartwright,  Ry.  &  M.  62 ;  1  G.  &  P.  218. 

7  R«x  V.  Martin,  2  Gampb.  100. 

s  Marriage  v.  Lawrence,  8  B.  &  Aid.  144 ;  Gibbon's  Gase,  17  HoweU's  St.  Tr.  810. 

{a)  The  record  kept  by  a  person  em-  ■  So  are  lighthouse  records.    The  Mam  Das 

ployed  in  the  Signal  Service  is  evidence  Donas,  82  L.  J.  Adm.  163. 
of  those  facts  which  it  is  his  duly  tp  re-         (b)  Gom.  v.  Heffron,  102  Mass,  14S. 
cord.    Evanston  v.  Oann,  99  U.  S.  660.         (c)  Halleck  v.  Boylston,  117  Maai.  469. 
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understood  by  him.^  But  the  books  cannot,  in  general,  be  ad- 
duced by  the  corporation  in  support  of  its  own  claims  against  a 
stranger.* 

§  494.  Bhip'ft  register.  The  registry  of  a  ship  is  not  of  the  nature 
of  the  public  or  official  registers  now  under  consideration,  the 
entry  not  being  of  any  transaction  of  which  the  public  officer  who 
makes  the  entry  is  conusant.  Nor  is  it  a  document  required  by 
the  law  of  nations,  as  expressive  of  the  ship's  national  character. 
The  registry  acts  are  considered  as  institutions  purely  local  and 
municipal,  for  purposes  of  public  policy.  The  register,  therefore, 
is  not  of  itself  evidence  of  property,  except  so  far  as  it  is  confirmed 
by  some  auxiliary  circumstance,  showing  that  it  was  made  by  the 
authority  or  assent  of  the  person  named  in  it,  and  who  is  sought 
to  be  charged  as  owner.  Without  such  connecting  proof,  the 
register  has  been  held  not  to  be  even  prima  fade  evidence,  to 
charge  a  person  as  owner ;  and  even  with  such  proof,  it  is  not 
conclusive  evidence  of  ownership;  for  an  equitable  title  in  one 
person  may  well  consist  with  the  documentary  title  at  the  cus- 
tom-house in  another.  Where  the  question  of  ownership  is 
merely  incidental,  the  register  alone  has  been  deemed  sufficient 
prima  facie  evidence.  But  in  favor  of  the  person  claiming  as 
owner  it  is  no  evidence  at  all,  being  nothing  more  than  his  own 
declaration.^ 

§  495.  Ship's  log-book.  A  ship^s  log^ooh^  where  it  is  required 
by  law  to  be  kept,  is  an  official  register,  so  far  as  regards  the 
transactions  required  by  law  to  be  entered  in  it ;  but  no  further. 
Thus,  the  act  of  Congress  ^  provides,  that  if  any  seaman  who  has 
signed  the  shipping  articles  shall  absent  himself  from  the  ship 
without  leave,  an  entry  of  that  fact  shall  be  made  in  the  log-book, 
and  the  seaman  will  be  liable  to  be  deemed  guilty  of  desertion. 
But  of  this  fact  the  log-book,  though  an  indispensable  document, 
in  making  out  the  proof  of  desertion,  in  order  to  incur  a  forfeiture 
of  wages,  is  never  conclusive,  but  only  prima  fade  evidence,  open 

1  Allen  «.  Coit.  «  HiD  (N.  Y. ),  818. 

*  London  o.  Lrnn,  1  H.  BL  214,  n.  (e) ;  Commonwealth  v.  Woelper,  8  S.  &  R.  29  ; 
Hiffhiand  TarnpiKe  Go.  «.  McKean,  10  Johns.  154. 

*  8  Kent,  Comm.  149, 150 ;  Weston  v,  Penniman,  1  Mason,  806,  818,  per  Story,  J. ; 
Btxby  V.  Franklin  Ins.  Co.,  8  Pick.  86  ;  Colson  v.  Bonzey,  6  Greenl.  474  ;  Abbott  on 
Shippinff,  pp.  68-66  (Story's  ed.  and  notes) ;  Tinkler  v.  ^f^alpole,  14  East,  226 ;  Mclver 
r.  Hnmble,  16  East,  169 ;  Eraser  v,  Hopkinj,  2  Taunt.  5 ;  Jones  v.  Pitcher,  8  Stewart 
k  Porter,  185. 

«  Stot  1790,  0.  29,  §  5, 1  U.  S.  Stat  at  Laige  (L.  k  B.'s  ed.),  188. 
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to  explanation,  and  to  rebutting  testimony.  Indeed,  it  is  in  no 
sense  per  se  eyidence,  except  in  the  cases  provided  for  by  statute ; 
and  therefore  it  cannot  be  received  in  evidence,  in  favor  of  the 
persons  concerned  in  making  it,  or  others,  except  by  force  of  a 
statute  making  it  so ;  though  it  may  be  used  against  any  persons 
to  whom  it  may  be  brought  home,  as  concerned  either  in  writing 
or  directing  what  should  be  contained  therein.^  (a) 

§  496.  Requlsitas  of  ofllolal  oharaotor.  To  entiUe  a  book  to  the 
character  of  an  official  register,  it  is  not  necessary  that  it  be  re- 
quired by  an  express  statute  to  be  kept ;  nor  that  the  nature  of 
the  office  should  render  the  book  indispensable.  It  is  sufficient, 
that  it  be  directed  by  the  proper  authority  to  he  kept,  and  that  it  be 
kept  according  to  such  directions.  Thus,  a  book  kept  by  the 
secretary  of  bankrupts,  by  order  of  the  Lord  Chancellor,  was  held 
admissible  evidence  of  the  allowance  of  a  certificate  of  bank- 
ruptcy.^ (V)  Terriers  seem  to  be  admitted,  partly  on  the  same 
principle ;  as  well  as  upon  the  ground,  that  they  are  admissions 
by  persons  who  stood  in  privity  with  the  parties,  between  whom 
they  are  sought  to  be  used.^ 

§  497.  EUatorioal  works.  Under  this  head  may  be  mentioned 
hoohe  and  ehronielee  of  public  history^  as  partaking  in  some  degree 
of  the  nature  of  public  documents,  and  being  entitled  on  the  same 
principles  to  a  great  degree  of  credit.  Any  approved  public  and 
general  history,  therefore,  is  admissible  to  prove  ancient  facts  of 
a  public  nature,  and  the  general  usages  and  customs  of  the  coun- 
try.^ (<?)    But  in  regard  to  matters  not  of  a  public  and  general 

1  Abbott  on  Shipping,  p.  468,  n.  (1)  (StoiVB  ed.) ;  Ome  v,  Townaend,  4  Mason, 
544 ;  Cloatman  v.  TnniBon,  1  Sumner,  878  ;  United  States  v.  Gibert,  2  Snmner,  19» 
78 ;  The  Sociedade  Felis,  1  W.  Rob.  808,  811. 

3  Henry  v.  Lei^h,  8  Campb.  499,  601. 

*  By  the  ecclesiastical  canons,  an  inquiry  is  directed  to  be  made,  from  time  to  time^ 
of  the  temporal  rkhts  of  the  clei^'mau  in  every  parish,  and  to  be  retomed  into  tho 
reffistry  of  the  bishop.  This  return  is  denominatea  a  terrier.  Cowel,  Int.  verb.  Terrar, 
scQ.  eatalogua  terrarum,  Burrill,  Law  Diet.  verb.  Terrier,    See  also  ante,  §  485. 

*  Bull  N.  P.  248,  249  ;  Morris  v.  Harmer,  7  Peters,  554 ;  Case  of  Warren  Hastings 
referred  to  in  80  Howell's  St.  Tr.  492 ;  Phil.  &  Am.  on  Evid.  p.  606  ;  Neal  r.  Fry, 
cited  1  Salk.  281 ;  Lord  Bridgewater's  Case,  cited  Skin.  15.  The  statements  of  the 
chroniclers,  Stow  and  Sir  W.  Dugdale,  were  held  inadmissible  as  evidence  of  the  fnd, 

la)  The  Hercules,  1  Sprague,  534.  office,  it  is  his  duty  to  keep  that  record, 

{b)  So,  the  records  of  the  alcalde  are  whether  required  by  law  so  to  do  or  not ; 

evidence  of  the  acts  of  that  officer.   Eybuig  and  such  record  is  a  public  record,  belong- 

V,  Perkins,  6  Cal.  674.  Whenever  a  written  ins  to  the  public,  and  not  to  the  officer, 

record  of  Uie  transactions  of  a  public  officer  Coleman  v.  Com.,  25  Gratt  (Ya. )  865. 
in  his  office  is  a  convenient  and  appropri-         (c)  There  is  great  want  of  symmetry 

ate  mode  of  discharging  the  duties  of  tlie  in  the  law,  in  regard  to  the  admiwion  oif 
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nature,  such  as  the  custom  of  a  particular  town,  a  descent,  the 
nature  of  a  particular  abbey,  the  boundaries  of  a  country,  and  the 
like,  they  are  not  admissible.^  (a) 

§  498.  Certilicates.  In  regard  to  eertificates  given  by  persons  in 
official  st(Uionj  the  general  rule  is,  that  the  law  never  allows  a  cer- 
tificate of  a  mere  matter  of  fact,  not  coupled  with  any  matter  of 
law,  to  be  admitted  as  evidence.^  (i)  If  the  person  was  bound  to 
record  the  fact,  then  the  proper  evidence  is  a  copy  of  the  record, 
duly  authenticated.  But  as  to  matters  which  he  was  not  bound  to 
record,  his  certificate,  being  extrarofficial,  is  merely  the  statement 
of  a  private  person,  and  will  therefore  be  rejected.*  (c)  So,  where 
an  ofiicer's  certificate  is  made  evidence  of  certain  facts,  he  cannot 
extend  its  effect  to  other  facts,  by  stating  those  also  in  the  certifi- 

that  a  penon  took  his  seat  by  special  snmmons  to  Parliament  in  the  reign  of  Henry 
VIII.  The  Vauz  Peerage  Case^  5  Clark  &  Fin.  538.  In  Iowa,  books  of  history,  science, 
and  art,  and  published  maps  and  charts,  made  by  persons  indifferent  between  the  par- 
ties, are  presumptive  evidence  of  facts  of  general  interest.    Code  of  1851,  §  2492. 

1  Stamer  r.  Droitwich,  1  Salk.  281 ;  8.  c.  Skin.  623  ;  Pieroy's  Case,  Tho.  Jones, 
164  ;  Evans  v.  Getting,  6  C.  &  P.  586,  and  n. 

*  WiUes,  549,  550,  per  WUles,  Ld.  Ch.  J. 

•  Oakes  «.  Hill,  14  Pick.  442,  448 ;  Wolfe  u.  Wsshbum,  6  Cowen,  261 ;  Jackson  v. 
Miller,  Id.  751  ;  Governor  v.  McAffee,  2  Dev.  15,  18  ;  United  States  v.  Buford,  8 
Peters,  12,  29. 

books  of  art  and  science  to  be  read  before  others,  the  veiy  same  questions  then  before 

the  court  and  juiy,  in  order  to  establish  the  full  court     This  seems  to  give  some 

the  laws  or  rules  of  a  narticular  art  or  pro-  countenance  to   the   complaints  of   the 

fession.     Redf.  on   Wills,  part  1,  |  15,  learned  author  of  the  ''  Jurisprudence  of 

pi.  17-19,  pp.  146,  147.    The  rule  seems  Insanitr,"  in  his  last  edition,  upon  this 

well  settled,  that  such  books  are  not  to  be  point  of  the  admissibility  of  medical  books 

read  before  the  jury,  either  as  evidence  or  to  prove  the  laws  of  the  medical  profession, 

anpiment.     Com.  v.  Wilson,  1  Gray,  337  ;  Washburn  v,  Cuddihy,  8  Gray,  430. 
^^^ishbum  V.  Cuddihy,  8  Gray,  430 ;  Ash-  (a)  Appleton's  Cyclopedia  was  rejected 

worth  V.  Eittredge,  12  Cush.  193.    But  as  evidence  that  a  certain  island  is  known 

courts  often  manifest  the  consciousness  of  amongst  merchants  and  insurers  as  a  guano 

the  want  of  principle  upon  which  the  rale  islancL    Whiton  v.  Alb.  City  Ins.  Co.,  109 

excluding  such  books  rests,  by  quoting  the  Mass.  24.    But,  the  Northampton  tables 

very  same  books  in  banc  which  they  were  are  competent  evidence  on  the  {Hrobable 

deciding  were  rightfully  rejected  at  the  duration  of  life.     Schell  v.   Plumb.  55 

trial,  and  thus  declaring  a  rale  of  law,  per-  N.  Y.  592. 

taining  to  the  veterinary  art  or  profession,  (b)  Downing  v.  Haxton,  21  Kan.  178  ; 

or  any  other  subject  unon  the  authority  Hopkins  o.  Mi&aid,  9  R.  I.  87  ;  Stoner  v, 

of  these  same  books,  wnich,  in  the  same  Ellis,  6  Ind.  152 ;  Cross  v.  Mill  Co.,  17 

breath,  they  declare  to  be  so  xmreliable  as  IlL  54. 

not  to  be  evidence,  either  of  the  laws  or         (c)  Hanson    v.    South   Scitnate,    115 

the  facts  involved  in  the  same  identical  Mass.  836 ;  Wayland  o.  Ware,  109  Id.  248 ; 

point  upon  which  the  court  decided  solely  Childress  v.  Cutter,  16  Mo.  24.    A  certifi- 

npon  the  evidence  of  these  same  books,  cate  from  the  United  States  commissioner 

This  goes  upon  the  ground,  that  reading,  of  patents,  that  diligent  search  has  been 

or  hearing  read,  such  Dooks  will  be  entirely  maae,  and  that  it  does  not  appear  that  a 

safe  and  proper  while  sitting  in  bane,  but  certain  patent  has  been  issued  is  not  evi- 

not  equally  so  to  the  same  judges  while  dence.     Bullock  v,  Wallingfonly  55  K.  H. 

sitting  witn  a  jury  to  determine^  among  619  ;  anU,  §  485,  n. 

YOL.  I.  38 


594  LAW  OF  EVIDENCE.  [PABT  m. 

cate ;  but  such  parts  of  the  certificate  will  be  suppressed.^    The 
same  rules  are  applied  to  an  officer's  return.^ 

1  Johnaon  «.  Hocker,  1  DalL  406,  407  ;  Goremor  v.  Bell,  8  Mni^  831 ;  GoYenor 
V.  Jeffreys,  1  Hawks,  207  ;  Stewart  v.  Alluon,  6  flL  A  R.  824,  829  ;  liewmaii  v.  Doe,  4 
How.  Miss.  622. 

s  Gator  v.  Stokes,  1  M.  A  S.  599  ;  Arnold  v.  Tourtellot,  18  Pick.  172.  A  notary's 
certificate  that  no  note  of  a  certain  description  was  protested  by  him  is  inadmiastfale. 
Exchange,  Jkc  Co.  of  New  Orleans  v.  Boyce,  8  Bob.  (La.)  807. 
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CHAPTER  V. 

RECORDS    AND   JUDICIAL  WRITINGS. 

§  499.  Records  and  judioial  writingB.  The  next  class  of  written 
eyidence  consists  of  Becords  and  Judicial  Writings,  And  here, 
also,  as  in  the  case  of  Public  Documents,  we  shall  consider,  first, 
the  mode  of  proving  them ;  and,  secondly,  their  admisnbilitg  and 
effect, 

§  500.  Statutes.  The  case  of  statutesj  which  are  records,  has 
already  been  mentioned  under  the  head  of  legislative  acts,  to 
which  they  seem  more  properly  to  belong,  the  term  record  being 
generally  taken  in  the  more  restricted  sense,  with  reference  to 
judicial  tribunals.  It  will  only  be  observed,  in  this  place,  that, 
though  the  courts  will  take  notice  of  all  public  statutes  without 
proof,  yet  private  statutes  must  be  proved,  like  any  other  legisla- 
tive documents;  namely,  by  an  exemplification  under  the  great 
seal,  or  by  an  examined  copy,  or  by  a  copy  printed  by  authority. 

§  501.  Proof  of  records.  As  to  the  proofs  of  records^  this  is 
done  either  by  mere  production  of  the  records,  without  more,  or 
by  a  copy,  (a)  Copies  of  records  are,  (1)  exemplifications ;  (2) 
copies  made  by  an  authorized  officer ;  (8)  sworn  copies.  Exem- 
plifications are  either,  first,  under  the  great  seal;  or,  secondly, 
under  the  seal  of  the  particular  court  where  the  record  remains.^ 
When  a  record  is  the  gist  of  the  issue,  if  it  is  not  in  the  same 
court,  it  should  be  proved  by  an  exemplification.  By  the  course 
of  the  common  law,  where  an  exemplification  under  the  great  seal 
is  requisite,  the  record  may  be  removed  into  the  Court  of  Chancery, 
by  a  certiorari^  for  that  is  the  centre  of  all  the  courts,  and  there 
the  great  seal  is  kept.    But  in  the  United  States,  the  great  seal 

1  Ball.  N.  P.  227,  228.  An  ezemplification  under  the  great  seal  is  said  to  be  of 
itself  a  record  of  the  greatest  validitj.  1  Gilb.  Evid.  by  Lofft,  p.  19 ;  BulL  N.  P.  226. 
Nothing  but  a  record  can  be  exemplified  in  this  manner.    3  Inst.  178. 

{a)  Writing  done  with  a  pencil  is  not    which  must  become  public  records,    tfe- 
admissibljO  in  public  records,  nor  on  papers    serve  v.  Hicks,  24  N.  H.  295* 
drawn  to  be  ujied  in  legal  proceedings, 
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being  nsually  if  not  always  kept  by  the  Secretary  of  State,  a 
different  course  prevails ;  and  an  exemplified  copy,  under  the  seal 
of  the  court,  is  usually  admitted,  even  upon  an  issue  of  nvl  tiel 
record^  as  sufficient  evidence.^  When  the  record  is  not  the  gist 
of  the  issue,  the  last-mentioned  kind  of  exemplification  is  always 
sufficient  proof  of  the  record  at  common  law.^  (a) 

§  502.  Same  subject  The  record  iUelf  is  produced  only  when 
the  cause  is  in  the  same  court,  whose  record  it  is ;  or,  when  it  is 
the  subject  of  proceedings  in  a  superior  court.  (6)  And  in  the 
latter  case,  although  it  may  by  the  common  law  be  obtained  through 
the  Court  of  Chancery,  yet  a  certiorari  may  also  be  issued  from  a 
superior  court  of  common  law,  to  an  inferior  tribunal,  for  the 
same  purpose,  whenever  the  tenor  only  of  the  record  will  suffice ; 
for  in  such  cases  nothing  is  returned  but  the  tenor,  that  is,  a  literal 
transcript  of  the  record,  under  the  seal  of  the  court ;  and  this  is 
sufficient  to  countervail  the  plea  of  nvl  tiel  record?  (e)  Where  the 
record  is  put  in  issue  in  a  superior  court  of  concurrent  jurisdiction 
and  authority,  it  is  proved  by  an  exemplification  out  of  chancery, 
being  obtained  and  brought  thither  by  a  certiorari  issued  out  of 
chancery,  and  transmitted  thence  by  mittimue.^ 

^  Vail  o.  Smith,  i  Cowen,  71.  See  also  Pepoon  v.  Jenkins,  2  Johns.  Cas.  119  ;  a.  c. 
Colem  &  Cain.  Cas.  60.  In  some  of  the  States,  copies  of  record  of  the  courts  of  the 
same  State,  attested  by  the  clerk,  have,  either  by  immemorial  usage,  or  by  early  sUt- 
iites,  been  received  as  sufficient  in  all  cases.  Vance  v.  Reardon,  2  Nott  &  McCord, 
299  ;  I^d  V.  Blunt,  4  Mass.  402.  Whether  the  seal  of  the  court  to  such  copies  is 
necessary  in  Massachusetts,  quoere  ;  and  see  Commonwealth  v.  Phillips,  11  Pick.  80.  (cQ 

a  1  Gilb.  Evid.  26. 

*  Woodcraft  v.  Einaston,  2  Atk.  317,  818 ;  1  Tidd's  Pr.  898;  Butcher  &  Aid- 
worth's  Case,  Cro.  £1.  821.  Where  a  domestic  record  is  put  in  issue  by  the  plea, 
the  question  is  tried  by  the  court,  notwithstanding  it  is  a  Question  of  fact.  And 
the  judgment  of  a  court  of  record  of  a  sister  State  in  the  union  is  considered,  for 
this  purpose,  as  a  domestic  judgment.  Hall  v.  Williams,  6  Pick.  287  ;  Carter  v.  Wil- 
son, 1  l5ev.  &  Bat.  862.  But  if  it  is  a  foreign  record,  the  issue  is  tried  by  the  juiy. 
State  V.  Isham,  8  Hawks,  185  ;  Adams  v,  Betz,  1  Watts,  425  ;  Baldwin  o.  Hale,  17 
Johns.  272.  llie  reason  is,  that  in  the  former  case  the  judges  can  themselves  have 
an  inspection  of  the  very  record.  But  in  the  latter,  it  can  only  be  proved  by  a 
copy,  the  veracity  of  which  is  a  mere  fact,  within  the  province  of  the  jury.  And 
see  Collins  v.  Mathews,  5  East,  478.  In  New  York,  the  question  of  fact,  m  every 
case,  is  now,  by  statute,  referred  to  the  juiy.  Trotter  v.  Mills,  6  Wend.  512  ;  2  Rev. 
Stat  507,  §  4  (8d  ed.). 

♦  1  Tidd's  Pr.  898. 

(a)  Tillotson  o.  Warner,  8  Gray,  574,  the  United  States  is  considered  a  domestic 

577.  judgment     Williams  v.  Wilkes,  14  Pa. 

{b)  But  the  original  record  is  compe-  St  228. 
tent  evidence  in  any  case  where  a  copy         (cQ  In  Com.  v.  Downing,  4  Gray,  29, 

would  be  admissible.      Folsom  v.  Cres-  80,  it  is  decided  tbat  a  copy  of  a  record  of 

sey,  78  Me.  270  ;  State  v.  Bartlett,  47  Id.  a  justice  of  the  peace  need  not  bear  a  seal ; 

896;  Gray  V.  Davis,  27 Conn.  447;  Brit-  the  court  saying,  "it  need  not  be«r  a 

ton  V.  State,  54  Tnd.  585.  seal,  nor  is  it  the  practice  to  affix  one.'* 

(c)  So,  a  judgment  of  a  circuit  court  of 
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§  503.  Same  sQbjeot.  In  proving  a  record  by  ek  copy  under  sealj 
it  is  to  be  remembered,  that  the  courts  recognize  without  proof 
the  seal  of  State,  and  the  seals  of  the  superior  courts  of  justice, 
and  of  all  courts  established  by  public  statutes.^  And  by  parity 
of  reason  it  would  seem  that  no  extraneous  proof  ought  to  be  re- 
quired of  the  seal  of  any  department  of  State,  or  public  office 
established  by  law,  and  required  or  known  to  have  a  seal.^  And 
here  it  may  be  observed,  that  copies  of  records  and  judicial 
proceedings,  under  seal,  are  deemed  of  higher  credit  than 
sworn  copies,  as  having  passed  under  a  more  exact  critical 
examination.^  (a) 

§  504.  Records  of  the  ooiurte  of  the  several  States.  In  regard 
to  the  several  States  composing  the  United  States,  it  has  abeady 
been  seen,  that  though  they  are  sovereign  and  independent,  in  all 
things  not  surrendered  to  the  national  government  by  the  consti- 
tution, and,  therefore,  on  general  principles,  are  liable  to  be 
treated  by  each  other  in  all  other  respects  as  foreign  States,  yet 
their  mutual  relations  are  rather  those  of  domestic  independence, 
than  of  foreign  alienation.^  It  is  accordingly  provided  in  the  con- 
stitution, that  ^^  full  faith  and  credit  shall  be  given,  in  each  State, 
to  the  public  acts,  records,  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings  shall  be 
proved,  and  the  effect  thereof."*  Under  tiiis  provision  it  has 
been  enacted,  that  ^^  the  records  and  judicial  proceedings  of  the 
courts  of  any  State  shall  be  proved  or  admitted,  in  any  other  court 
within  the  United  States,  by  the  attestation  of  the  clerk  and  the 
seal  of  the  court  annexed,  if  there  be  a  seal,  together  with  a  cer- 
tificate of  the  judge,  chief  justice,  or  presiding  magistrate,  as  the 
case  may  be,  that  the  said  attestation  is  in  due  form.  And  the 
said  records  and  judicial  proceedings,  authenticated  as  aforesaid, 

1  OUve  V.  Gnin,  2  Sid.  145,  146,  per  Witherington,  C.  B. ;  1  Gilb.  Evid.  10 ;  12 
Vin.  Abr.  132,  188,  tit  Evid.  A,  b,  69 ;  Delafield  v.  Haod,  8  Johns.  810,  814 ;  Den  v. 
Vreelandt,  2  Halst.  855.  The  seals  of  counties  palatine  and  of  the  ecclesiastical  courts 
are  judicially  known,  on  the  same  ^neral  principle.  See  also,  as  to  probate  courts, 
Chase  r.  Hathaway,  14  Mass.  222  ;  Judge,  &c.  v.  Briggs,  8  N.  H.  809. 

^  Sunra,  §  6.  »  2  Phil.  Evid.  180  ;  Bull.  N.  P.  227. 

«  Mills  V.  Duryee,  7  Granch,  481  ;  Hampton  v.  McConnell,  8  Wheat  284, 
wprOf  §  489. 

»  Const  U.  S.  art.  iv.  §  1. 

(a)  An  abstract  of  a  record  or  an  ex-  Orleans,  &c.  R.  R.  Co.,  80  La.  An.  Pt. 
tnu^t  is  not  admissible.  The  copy  should  I.  28  ;  Anderson  v.  Nagle,  12  W.  Ya.  98. 
contain  the  whole  record.    Gest  v.  New 
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shall  have  such  faith  and  credit  given  to  ihem^  in  every  court 
within  the  United  States,  as  they  have  by  law  or  usage  in  the 
courts  of  the  State  from  whence  said  records  are  or  shall  be 
taken."  ^  By  a  subsequent  act,  these  provisions  are  extended  to 
the  courts  of  all  Territories  subject  to  the  jurisdiction  of  the 
United  States.* 

§  505.  Proof  by  attested  copy  not  exolusivo.  It  seems  to  be 
generally  agreed,  that  this  method  of  authentication,  as  in  the  case 
of  public  documents  before  mentioned,  is  not  exehuive  of  any  other 
which  the  States  may  think  proper  to  adopt.'  (a)  It  has  also  been 
held,  that  these  acts  of  Congress  do  not  extend  to  judgments  in 
eriminal  cases,  so  as  to  render  a  witness  incompetent  in  one  State, 
who  has  been  convicted  of  an  infamous  crime  in  another.^  The 
judicial  proceedings  referred  to  in  these  acts  are  also  generally  un- 
derstood to  be  the  proceedings  of  courts  of  general  jurisdiction, 
and  not  those  which  are  merely  of  municipal  authority ;  for  it  is 
required  that  the  copy  of  the  record  shall  be  certified  by  the  clerk 
of  the  court,  and  that  there  shall  also  be  a  certificate  of  the  judge, 
chief  justice,  or  presiding  magistrate,  that  the  attestation  of  the 
clerk  is  in  due  form.  This,  it  is  said,  is  founded  on  the  supposi- 
tion that  the  court,  whose  proceedings  are  to  be  thus  authenticated, 
is  so  constituted  as  to  admit  of  such  officers;  the  law  having 
wisely  left  the  records  of  magistrates,  who  may  be  vested  with 
limited  judicial  authority,  varying  in  its  objects  and  extent  in 
every  State,  to  be  governed  by  the  laws  of  the  State  into  which 
they  may  be  introduced  for  the  purpose  of  being  carried  into 
effect.^  Accordingly  it  has  been  held,  that  the  judgments  of  ^tc^- 
tices  of  the  peace  are  not  within  the  meaning  of  these  constitu- 
tional and  statutory  provisions.^  (&)     But  the  proceedings  of 

1  Stat  U.  S.  May  26,  1790,  2  LL.  U.  S,  c  88  [llj  p.  102  (Bioren'secL)  [1  U.  a 
Stat,  at  Lanpe  (L.  &  B.'s  ed.),  122.] 

3  Stat  U.  S.  March  27,  1804,  8  LL.  tJ.  S.  c.  409  [56],  p.  621  (Bioren's  ed.)  [3 
U.  S.   Stat  at  Laiige  (L.  ftR's  ed.)  298.] 

>  Eean  v.  Rice,  12  S.  k  R.  208,  208  ;  State  v.  Stade,  1  D.  Chipm.  808  ;  Baynham 
V.  Canton,  8  Pick.  298  ;  Biddis  v.  James,  6  Binn.  821 ;  JEx  parte  Povall,  3  Leigh,  816  ; 
Pepoon  V,  Jenkins,  2  Johns.  Cas.  119  ;  Ellmore  v.  Mills,  1  Hayw.  869 ;  supra,  {  489; 
Rev.  Stat  Mass.  c.  94,  §(  57,  59-61. 

4  Commonwealth  «.  Green,  17  Mass.  515 ;  mpfa,  §  876,  and  cases  there  cited. 

*  Wairen  «i  Flsgg,  2  Pick.  450,  ner  Parker,  C.  J. 

•  Warren  v.  Flagg,  2  Pick.  448  ;  Robinson  v.  Presoott,  4  N.  H.  450  ;  Mahurin  «. 
Bickford,  6  N.  H.  567  ;  Silver  Lake  Bank  v.  Harding,  5  Ohio,  545  ;  Thomas  v.  Bol»n- 

(a)  Kingman  v,  Cowles,  103  Mass.  288.     ahonld  be  certified  aoeoxding  to  U&e  act  of 
{h)  Bryan   v.   Famsworth,  19    Minn.     Congiesa.    Brown  v.  Edson,  28  Yt.  43&. 
289.    But  a  copy  of  the  regiBtiy  of  a  deed 
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courts  of  chancery,  and  of  probate,  as  well  as  of  the  courts  of 
common  law,  may  be  proved  in  the  manner  directed  by  the 
statute.^  (a) 

§  506.  Mode  of  attMtatioiL  Under  these  provisions  it  has  been 
held,  that  the  attestation  of  the  copy  must  be  according  to  the 
form  used  in  the  State  from  which  the  record  comes ;  and  that  it 
must  be  certified  to  be  so,  by  the  presiding  judge  of  the  same 
court,  the  certificate  of  the  clerk  to  that  effect  being  insufii- 
cient.'  (&)  Nor  will  it  suffice  for  the  judge  simply  to  certify  that 
the  person  who  attests  the  copy  is  the  clerk  of  the  court,  and  that 
the  signature  is  in  his  handwriting.^  The  seal  of  the  court  must 
be  annexed  to  the  record  with  the  certificate  of  the  clerk,  and  not 
to  the  certificate  of  the  judge.^  If  the  court,  whose  record  is  cer- 
tified, has  no  seal,  this  fact  should  appear,  either  in  the  certificate 
of  the  clerk,  or  in  that  of  the  judge.^  (c)  And  if  the  court  itself 
is  extinct,  but  its  records  and  jurisdiction  have  been  transferred 
by  law  to  another  court,  it  seems  that  the  clerk  and  presiding 
judge  of  the  latter  tribunal  are  competent  to  make  the  requisite 
attestations.^  (d^  If  the  copy  produced  purports  to  be  a  record, 
and  not  a  mere  transcript  of  minutes  from  the  docket,  and  the 
clerk  certifies  ^^  that  the  foregoing  is  truly  taken  from  the  record 
of  the  proceedings "  of  the  court,  and  this  attestation  is  certified 
to  be  in  due  form  of  law,  by  the  presiding  judge,  it  will  be  pre- 
sumed that  the  paper  is  a  full  copy  of  the  entire  record,  and  will 

ton,  8  Wend.  267.  In  Connectiout  and  Vermont,  it  is  held,  that  if  the  Jnstice  is 
bound  by  law  to  keep  a  record  of  his  proceedings,  they  are  within  the  meaning  of 
the  act  of  Congress.  Bissell  o.  Edwards,  5  Day,  868  ;  Starkweather  «.  Loomia,  2  Vt. 
678 ;  Blodget  «.  Jardan,  6  Vt  580.     See  aoc.  Scott  v,  CleveUnd,  8  Monroe,  62. 

1  Scott  V.  Blanchard,  8  Martin,  N.  8.  808  ;  Hnnt  v.  Lyle,  8  Yeig.  142  ;  Barbonr  «. 
Watts,  2  A.  K.  Marsh.  290,  298 :  Balfonr  «.  Chew,  5  Martin,  N.  B.  617  ;  Johnson 
V.  Rannels,  6  Martin,  N.  8.  621 ;  Sipple  v.  Ripple,  1  Rawle,  886  ;  Craig  «.  Brown,  1 
Peters,  C.  a  862. 

*  Dnimmond  v.  Magruder,  9  Cranch,  122  ;  Craig  v.  Brown,  1  Pet.  C.  C.  862.  The 
indge's  certificate  is  the  only  competent  evidence  of  tins  fact.  Smith  v.  Blsffge,  1 
Johns.  Cas.  288.    And  it  is  conclnnve.    Feigoson  o.  Harwood,  7  Cranch,  408. 

•  Craig  «.  Brown,  1  Pet  C.  C.  852. 

^  Turner  v,  Waddinffton,  8  Wash.  126.  And  being  thus  affixed,  and  certified  by 
the  clerk,  it  proves  itself.    Dnnlap  v.  Waldo,  6  N.  H.  450. 

•  Craig  V.  Brown,  1  Pet  C.  C.  852 ;  KirUand  «.  Smith,  8  Martin,  M.  b.  497. 

*  Thomaa  v.  Tanner,  6  Monroe^  62. 

la)  In  Cox  «.  Jones,  62  Ga.  488,  it  wu         {h)  Van  Storch  «.  Oriffln,  71  Pa.  St 

held  that  if  the  certificate  stated  that  there  240.    Cf.  Batnell «.  Weld,  76  N.  Y.  108  ; 

was  no  clerk  of  the  Probate  Court,  but  Shows  «.  Barr,  11  Ired.  296. 
that  the  duties  of  the  clerk  were  discharged         (t)  Cf.  Simons  v.  Cook,  29  Iowa,  824. 
by  the  Judge,  this  was  a  sufficient  attes-         \d)  Danah  v.  Watson,  86  Iowa,  116. 
tation,  being  oorreot  in  all  the  other  per* 
ticnlan. 
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be  deemed  sufficient.^  It  has  also  been  held,  that  it  must  appear 
from  the  judge's  certificate,  that  at  the  time  of  certifying  he  is  the 
presiding  judge  of  that  court ;  a  certificate  that  he  is  ^^  the  judge 
that  presided  "  at  the  time  of  the  trial,  or  that  he  is  ^^  the  senior 
judge  of  the  courts  of  law "  in  the  State,  being  deemed  insufit 
cient.*  (a)  The  clerk  also  who  certifies  the  record  must  be  the 
clerk  himself  of  the  same  court,  or  of  its  successor,  as  above  men- 
tioned; the  certificate  of  his  imder-clerk,  in  his  absence,  or  of  the 
clerk  of  any  other  tribunal,  office,  or  body,  being  held  incompetent 
for  this  purpose.^  (h) 

§  507.  Office  oopiM.  An  office  copy  of  a  record  is  a  copy 
authenticated  by  an  officer  entrusted  for  that  purpose ;  and  it  is 
admitted  in  evidence  upon  the  credit  of  the  officer  without  proof 
that  it  has  been  actually  examined.^  The  rule  on  this  subject  is, 
that  an  office  copy,  in  the  same  court,  and  in  the  same  cause,  is 
equivalent  to  the  record;  but  in  another  court,  or  in  another 
cause  in  the  same  court,  the  copy  must  be  proved.^  But  the  latter 
part  of  this  rule  is  applied  only  to  copies  made  out  by  an  officer 
having  no  other  authority  to  make  them,  than  the  mere  order  of 
the  particular  court,  made  for  the  convenience  of  suitors ;  for  if  it 
is  made  his  duty  by  law  to  furnish  copies,  they  are  admitted  in 
all  courts  under  the  same  jurisdiction.     And  we  have  already 

^  Fergason  v.  Harwood,  7  Cranch,  408 ;  Edraiston  v.  Schwartz,  IS  S.  &  R.  1S5 ; 
Goodman  v,  James,  2  Rob.  (La. )  297. 

^  Stephenson  v.  Bannister,  8  Bibb,  869  ;  Kirkland  v.  Smith,  2  Martin,  K.  s.  497. 

'  Attestation  by  an  under  clerk  is  insufficient.  Samson  v,  O^rerton,  4  Bibb,  409. 
So,  by  late  clerk  not  now  in  office.  Donohoo  v.  Brannon,  1  Overton,  328.  So,  by 
clerk  of  the  council,  in  Maryland.  Schnertsell  v.  Young,  8  H.  &.  McHen.  502.  8w 
further,  Conk]ing*s  Practice,  p.  250  ;  1  Paine  &  Duer's  Practice,  480,  481. 

*  2  Phil.  Evid.  181  ;  Bull.  N.  P.  229. 

^  Denn  v.  Fulford,  2  Burr.  1179,  per  Ld.  Mansfield.  Whether,  upon  trial  at  law 
of  an  issue  out  of  chancery,  office  copies  of  depositions  in  the  same  cause  in  chanoeiy 
are  admissible,  has  been  doubted  ;  but  the  better  opinion  Ib,  that  they  are  admissible 
Highfield  v.  Peake,  1  M.  &  Malk.  109  (1827) ;  Studdy  «.  Sanders,  2  D.  &  By.  847 ; 
Hennell  v.  Lyon,  1  B.  &  Aid.  182 ;  eontra,  Bumand  v.  Nerot,  1  C.  &  P.  578  (1824). 


(a)  Settle  o.  Alison,  8  Oa.  201.  Where 
the  certificate  itself  showed  that  there 
were  other  judges  of  the  court,  and  did 
not  show  that  the  person  signing  as  jud^ 
was  the  chief  justice,  or  presiding  magis- 
trate, the  certificate  was  held  inadmissible. 
Van  Storch  v.  Qriffin,  71  Pa.  St.  240. 
But  where  the  certificate  did  not  show 
whether  he  was  the  presiding  magistrate, 
but  the  public  laws  of  the  State  showed 
that  there  was  only  one  magistrate  of  that 


court,  the  certificate  was  held  sufficient 
Bennett  v.  Bennett,  Deady,  800. 

(6)  The  authentication  of  the  reoonl 
of  a  judgment  rendered  in  another  State  iR 
not  unpaired  by  the  addition  of  a  super- 
fluous certificate,  if  it  is  dul^r  accredited 
by  the  other  certificates  reQuired  by  lav. 
Young  «.  Chandler,  13  B.  Mon.  252.  The 
certificate  of  the  deputjr-derk  is  not  suffi- 
cient, even  when  tne  judge  certifies  that 
it  is  in  due  form.  Morris  «.  Patching  24 
N.  y.  894. 
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Been,  that  in  the  United  States  an  officer  having  the  legal  custody 
of  public  records  is,  ex  officio^  competent  to  certify  copies  of  their 
contents.^  (a) 

§  508.  Bzamined  copies.  The  proof  of  records,  by  an  examined 
copy^  is  by  producing  a  witness  who  has  compared  the  copy  with 
the  original,  or  with  what  the  officer  of  the  court  or  any  other 
person  read  as  the  contents  of  the  record.  It  is  not  necessary  for 
the  persons  examining  to  exchange  papers,  and  read  them  alter- 
nately both  ways.^  But  it  should  appear  that  the  record,  from 
which  the  copy  was  taken,  was  found  in  the  proper  place  of  de- 
posit, or  in  the  hands  of  the  officer,  in  whose  custody  the  records 
of  the  court  are  kept.  And  this  cannot  be  shown  by  any  light, 
reflected  from  the  record  itself,  which  may  have  been  improperly 
placed  where  it  was  found.  Nothing  can  be  borrowed  ex  viseerir 
bus  judieiij  until  the  original  is  proved  to  have  come  from  the 
proper  court.*  (J)  And  the  record  itself  must  have  been  finally 
completed  before  the  copy  is  admissible  in  evidence.  The  minutes 
from  which  the  judgment  is  made  up,  and  even  a  judgment  in 
paper,  signed  by  the  master,  are  not  proper  evidence  of  the 
record.*  (c) 

§  509.  Lost  records.  If  the  record  u  lost,  and  is  ancient,  its 
existence  and  contents  may  sometimes  be  presumed ;  ^  but  whether 

^  Supra,  §  485.  But  liifi  certificate  of  the  Buhstance  or  purport  of  the  record  is 
inadmissible.    McOttire  v.  Sayward,  9  ShepL  280. 

^  Reid  V.  Man^iBon,  1  Campb.  469  ;  Gyles  v.  Hill,  Id.  471,  n.  ;  Fyson  v,  Kemp,  6 
G.  &  P.  71 ;  Rolf  V.  Dart,  2  Taunt.  62 ;  Hill  v.  Packard,  5  Wend.  887 ;  Lynde  v. 
Judd,  8  Day,  499. 

*  Adamthwaite  v.  Synge,  1  Stark.  183. 

*  Bull.  N.  P.  228  ;  Rex  v.  Smith,  8  B.  &  O.  841 ;  Godefroy  v.  Jay,  8  C.  &  P.  192 ; 
Lee  V,  Meecock,  5  Esp.  177 ;  Rex  v.  Bellamy,  Ry.  k  M.  171 ;  Porter  v.  Cooper,  6 
C.  &  P.  854.  But  the  minutes  of  a  judgment  in  the  House  of  Lords  are  the  judgment 
itself,  which  it  is  not  the  practice  to  draw  up  in  form.    Jones  v,  Randall,  Cowp.  17. 

*  Ball  N.  P.  228 ;  Green  v.  Proude,  1  Mod.  117,  per  Ld.  Hale. 

(a)  Whenever  the  original  is  eyidence  ment  of  the  act  of  the  oonrt,  and  must  be 
in  itself  as  a  public  record  or  document,  presumed  to  be  made  by  its  direction, 
its  contents  may  be  proved  by  an  exam-  either  by  a  particular  order  for  that  entry, 
ined  copy.  Reed  v.  Lamb,  6  Jur.  N.  s.  or  by  a  general  order,  or  ly  a  general  and 
828.  The  aame  is  true  of  the  registry  of  recognu^d  usage  and  practice,  which  pre- 
marriages  kept  in  duplicate  by  tne  East  supposes  such  an  order.  Read  v.  Sutton, 
India  Company  in  London,  the  marriages  2  Cush.  115,  128 ;  Sayles  v,  Briggs,  4 
being  solemnized  in  India.  Ratcliff  v.  Met.  421,  424;  Tillotson  v,  Warner,  8 
Ratcliff,  5  Jur.  K.  8.  714.  Grev,  574,  577.     Where  it  is  the  practice 

(b)  Woods  V.  Banks,  14  N.  H.  101.  of  the  clerks  to  extend  the  jud^ent  of 

(c)  The  clerk's  docket  is  the  record  the  courts  from  the  minutes  ana  papen 
until  the  record  is  fully  extended,  and  the  on  file,  the  record  thus  extended  is  deemed 
same  rules  of  presumed  verity  apply  to  it  by  the  court  the  original  record.  Willard 
as  to  the  record.    Eveiy  entiy  is  a  state-  v.  Harvey»  4  Foster,  844. 
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it  be  ancient  or  recent,  after  proof  of  the  loss,  its  contents  may  be 
proved,  like  any  other  document,  by  any  secondary  evidence, 
where  the  case  does  not,  from  its  nature,  disclose  the  existence  of 
other  and  better  evidence.^  (a) 

§  510.  VerdiotB.  A  verdict  is  sometimes  admissible  in  evidence, 
to  prove  the  finding  of  some  matter  of  reputation,  or  custom,  or 
particular  right.  But  here,  though  it  is  the  verdict,  and  not  the 
judgment,  which  is  the  material  thing  to  be  shown,  yet  the  rule 
is,  that,  where  the  verdict  was  returned  to  a  court  having  power 
to  set  it  aside,  the  verdict  is  not  admissible,  without  producing  a 
copy  of  the  judgment  rendered  upon  it ;  for  it  may  be  that  tiie 
judgment  was  arrested,  or  that  a  new  trial  was  granted.  But  this 
rule  does  not  hold  in  the  case  of  a  verdict  upon  an  issue  out  of 
chancery,  because  it  is  not  usual  to  enter  up  judgment  in  such 
cases.'  Neither  does  it  apply  where  the  object  of  the  evidence  is 
merely  to  establish  the  fact  that  the  verdict  was  given,  without 
regard  to  the  facts  found  by  the  jury,  or  to  the  subsequent  pro- 
ceedings in  the  cause.^  And  where,  after  verdict  in  ejectment, 
the  defendant  paid  the  plaintiff's  costs,  and  yielded  up  the  posses- 
sion to  him,  the  proof  of  these  facts,  and  of  the  verdict,  has  been 
held  sufficient  to  satisfy  the  rule,  without  pcoof  of  a  judgment.^ 

1  See  9upra,  §  84,  n.  (2),  and  cases  there  cited. .  See  also  Adams  v.  Betz,  1  Watti^ 
425,  428 ;  Stockbridge  v.  West  Stockbridge,  12  Mass.  400 ;  Donaldson  «.  Winter,  1 
Miller,  187 ;  Newoomb  v,  Drammond,  4  Leigh,  57 ;  BulL  K.  P.  228  ;  Knight  v. 
Dauler,  Hard.  828;  Anon.,  1  Salk.  284,  cited  per  Holt,  C.  J.  ;  Gore  v.  EIwc^  9 
ShepL  442. 

^  Bull.  N.  P.  284 ;  Pitton  v.  Walter,  1  Stra.  162  ;  Fisher  v.  Kitchingman,  WiUm, 
867  ;  Ayrey  v.  Davenport,  2  N.  R.  474  ;  Donaldson  v.  Jade,  2  Bibb,  60.  Hence  it  is 
not  neoessaiy,  in  New  York,  to  produce  a  copy  of  the  judgment  upon  a  verdict  given 
in  a  justice's  court,  the  justice  not  having  power  to  set  it  aside.  Felter  «.  MuUiner,  2 
Johns.  1 81.  In  North  Carolina,  owing  to  an  early  looseness  of  practice  in  making  up 
the  record,  a  copy  of  the  verdict  is  received  without  proof  of  the  judgment ;  the  latter 
being  presumed,  until  the  contrary  is  shown.  Deloach  v.  Worke,  8  Hawks,  86.  See 
also  Evans  «.  Thomas,  2  Stra.  888  ;  Dayrell  v.  Bridge,  Id.  1264  ;  Thurston  o.  Slatford, 
1  Salk.  284.  If  the  docket  is  lost  before  the  record  is  made  up,  it  wiU  be  considered 
as  a  loss  of  the  record.     Pruden  v.  Alden,  28  Pick.  184. 

*  Barlow  v,  Dupuy,  1  Martin,  v,  8.  442.  *  Shaeffer  «.  Kreitxer,  6  Binn.  480. 

(a)  A  paper  certified  by  a  justice  of  thereof  without  giving  the  exact  woiris. 

the  peace  to  be  a  copy  of  a  record  of  a  case  Com.  v.  Roark,  8  Cuah.  210,  212.     See 

before  him  is  admissible  in  evidence  of  also  Simpson «.  Norton,  45  Me.  281 ;  Hall 

such  proceediiuis,  although  made  by  him  «.  Mancnester,  40  N.  H.  410.    So  may 

after  me  loss  of  the  original,  and  pending  the  contents  of  a  lost  deposition.    Burton 

a  trial  in  which  he  had  testified  to  its  «.  Dtigga,  20  Wall  (U.  S.)  125.    So  may 

contents.    Tillotson  v,  Warner,  8  Gray,  the  contents  of  a  lost  rule  of  reference,  or 

574,  577.    The  contents  of  a  complaint  any  other  paper,  though  it  be  the  foun- 

and  warrant,  in  a  criminal  case,  lost  after  dation  of  the  Jurisdiction  of  the  court, 

being  returned  into  court,  may  be  proved  Eaton  v.  Hall,  5  Met  (Mass. )  287  ;  Petrie 

by  secondary  evidence  ;  and  witnesses  to  v.  Benfield,  8  T.  R.  476.    See  also  emU, 

prove  its  contents  may  state  the  aubstanoe  |  86,  and  podf  |  668,  n. 


CHAP,   y.]  RECORDS  AND  JUDICIAL  WRITINOS.  608 

§  511.  Decrees  in  ohanoeiy.  A  decree  in  chancery  may  be  proved 
by  an  exemplification,  or  by  a  sworn  copy,  or  by  a  decretal  order 
In  paper,  with  proof  of  the  bill  and  answer.^  And  if  the  bill  and 
answer  are  recited  in  the  order,  that  has  been  held  sufficient, 
without  other  proof  of  them.^  But  though  a  former  decree  be 
recited  in  a  subsequent  decree,  this  recital  is  not  proper  evidence 
of  the  former.^  The  general  rule  is,  that,  where  a  party  intends 
to  avail  himself  of  a  decree,  as  an  adjudication  upon  the  subject- 
matter,  and  not  merely  to  prove  collaterally  that  the  decree  was 
made,  he  must  show  the  proceedings  upon  which  the  decree  was 
founded.  "  The  whole  record,"  says  Chief  Baron  Gomyns,  "  which 
concerns  the  matter  in  question,  ought  to  be  produced."  ^  But 
where  the  decree  is  offered  merely  for  proof  of  the  re$  ipeaj 
namely,  the  fact  of  the  decree,  here,  as  in  the  case  of  verdicts,  no 
proof  of  any  other  proceeding  is  required.^  The  same  rules  apply 
to  sentences  in  the  admiralty  and  to  judgments  in  courts  baron, 
and  other  inferior  courts.' 

§  512.  ▲mwen  In  ohenoery.  The  proof  of  an  answer  in  chan- 
cery may,  in  civil  cases,  be  made  by  an  examined  copy.^  Regu- 
larly, the  answer  cannot  be  given  in  evidence  without  proof  of 
the  bill  also,  if  it  can  be  had.'  But  in  general,  proof  of  the 
decree  is  not  necessary,  if  the  answer  is  to  be  used  merely  as  the 
party's  admission  under  oath,  or  for  the  purpose  of  contradicting 
him  as  a  witness,  or  to  charge  him  upon  an  indictment  for  per- 
jury. The  absence  of  the  bill,  in  such  cases,  goes  only  to  the 
effect  and  value  of  the  evidence,  and  not  to  its  admissibility.^  In 
an  indictment  for  perjury  in  an  answer,  it  is  considered  necessary 
to  produce  the  original  answer,  together  with  proof  of  the  ad- 
ministration of  the  oath ;  but  of  this  fact,  as  well  as  of  the  place 
where  it  was  sworn,  the  certificate  of  the  master,  before  whom  it 
was  sworn,  his  signature  also  being  proved,  is  sufficient  prima 

^  Trowel  v.  Castle,  1  Keb.  21,  confirmed  by  Bailey,  B.,  in  Blower  v.  Hollia,  1  Cromp. 
k  Mees.  896  ;  4  Com.  Dig.  97,  tit  Evidence,  C,  1 ;  Orealey  on  Eyid.  p.  109. 
^  BqU.  N.  p.  244 ;  1  Keb.  21. 

*  Winana  v.  Dimham,  5  Wend.  47  ;  Wilaon  v.  Conine,  2  Jobna.  280. 

4  4  Com.  Dig.  tit.  Evidence,  A,  4 ;  2  Pbil.  Evid.  188,  189.  The  mle  equally 
applies  to  decrees  of  tbe  ecclesiastical  courta.  Leake  v.  Marquis  of  Westmeath,  2  M.  & 
Bob.  894. 

*  Jones  V,  Randall,  Cowp.  17. 

*  4  Com.  Dig.  97,  98,  tit  Evidence,  C,  1.  7  Ewer  v.  Ambrose,  4  B.  It  C.  25. 

*  1  Gilb.  Evid.  55,  56 ;  Gresley  on  Evid.  pp.  108,  109. 

*  Ewer  V.  Ambrose,  4  B.  &  C.  25 ;  Rows  «.  BT«nton»  8  B.  &  C.  787,  765 ;  Lady 
Dartmoath  v.  Roberts,  16  East,  884,  889,  840. 


604  LAW  OF  EYIDEMCB*  [PART  m. 

fadt  eridence.^  The  original  mufit  also  be  produced  on  a  trial 
for  forgery.  In  civil  cases,  it  will  be  presumed  that  the  answer 
was  made  upon  oath.'  But  whether  the  answer  be  proved  bj 
production  of  the  original,  or  by  a  copy,  and  in  whatever  case, 
some  proof  of  the  identity  of  the  party  will  be  requisite.  This 
may  be  by  proof  of  his  handwriting ;  which  was  the  reason  of  the 
order  in  chancery  requiring  all  defendants  to  sign  their  answers; 
or  it  may  be  by  any  other  competent  evidence.^ 

§  513.  Judgments  of  inferior  ooorte.  The  judgmenU  of  ivferior 
courU  are  usually  proved  by  producing  from  the  proper  custody 
the  book  containing  the  proceedings.  And  as  the  proceedings  in 
these  courts  are  not  usually  made  up  in  form,  the  minutes,  or 
examined  copies  of  them,  will  be  admitted,  if  they  are  perfect.^  (a) 
If  they  are  not  entered  in  books,  they  may  be  proved  by  the 
officer  of  the  court,  or  by  any  other  competent  person.^  In  either 
case,  resort  will  be  had  to  the  best  evidence,  to  establish  the 
tenor  of  the  proceedings ;  and,  therefore,  where  the  course  is  to 
record  them,  which  will  be  presumed  until  the  contrary  is  shown, 
the  record,  or  a  copy,  properly  authenticated,  is  the  only  compe- 
tent evidence.^  (h)    The  caption  is  a  necessary  part  of  the  record ; 

1  BuU.  N.  p.  288,  289 ;  Rex  v.  Morris,  2  Burr.  1189 ;  Bex  v.  Benaon,  2  CanipV. 
508  ;  Bex  v.  Spencer,  By.  &  M.  97.  The  jurat  is  not  conciaaiye  as  to  the  place.  Kex 
V,  Emden,  9  East,  487.  The  same  strictness  seems  to  be  required  in  an  action  on  the 
case  for  a  malicious  criminal  prosecution.     16  East,  840 ;  2  Phil.  Evid.  140.     Sed 

«  BulL  N.  P.  288. 

*  Bex  V.  Morris,  6  Burr.  1189 ;  Bex  v.  Benson,  2  Oampb.  508.  It  seems  that  slight 
evidence  of  identity  will  be  deemed  prima  facie  sufficient.  In  Hennell  v.  Lyon,  1  B. 
Sb  Aid.  182,  coincidence  of  name,  and  character  as  administrator,  was  held  sufficient ; 
and  Lord  EUenlwrough  thought,  that  coincidence  of  name  alone  ought  to  be  enou^  to 
call  upon  the  party  to  show  that  it  was  some  other  person.  See  also  Hodgkinson  v, 
Willis,  8  Campb.  401. 

«  Arundell  v.  White,  14  East,  216 ;  Fisher  v.  Lane,  2  W.  Bl.  884 ;  Bex  v.  Smith, 
8  B.  &  C.  842,  per  Ld.  Tenterden. 

ft  Dyson  v.  Wood,  8  B.  &  G.  449,  451. 

*  S^,  as  to  justices*  courts,  Matthews  v,  Houghton,  2  Fairf.  377 ;  Holcomb  v. 
Cornish,  8  Conn.  875,  880 ;  Wolfe  v.  Washburn,  6  Cowen,  261  ;  Webb  v.  Alexander, 
7  Wend.  281,  286.  As  to  probate  courts,  Chase  v.  Hathaway,  14  Mass.  222,  227; 
Judge  of  Probate  v.  Briggs,  8  l7.  H.  809.  As  to  justices  of  the  sessions.  Commonwealth 
V.  Bolkom,  8  Pick.  281. 

(a)  The  orighial  papers  and  record  of  {b)  The  copy  of  a  record  of  a  justioe  of 

proceedings  in  insolvency,  deposited  in  the  peace  neea  not,  in  Massachusetts,  bear 

the    proper  office  and  produced  by  the  a  seal.    Com.  v.  Downing;  4  Gray,  29, 

proper  officer,  are  admissible  in  evidence  80.     And  a  copy  of  the  record  of  a  case 

equally  with  certified  copies  thereof,  al-  before  a  justice  of  the  peace,  described  as 

though   such    certified  copies  are  made  such  in  tne  record,  is  sufficiently  attested, 

prima  fade  evidence  by  statute.    Odiome  if  attested  by  him  as  "justice,**  without 

«.  Bacon,  6  Cush.  185.    See  also  Miller  v.  adding  thereto  the  words  *'of  the  peace.** 

Hale,  26  Pa.  St.  482.  Ibid.    The  contents  of  a  justice's  record 
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and  the  record  itself ,  or  an  examined  copy,  is  the  only  legitimate 
evidence  to  prove  it.^ 

§  514.  Foreign  jndgments.  The  usual  modes  of  authenticating 
foreign  judgmentB  are,  either  by  an  exempliiScation  of  a  copy 
under  the  great  seal  of  a  State ;  or  by  a  copy,  proved  to  be  a 
true  copy  by  a  witness  who  has  compared  it  with  the  original ; 
or  by  the  certificate  of  an  officer,  properly  authorized  by  law  to 
give  a  copy,  which  certificate  must  itself  also  be  duly  authenti- 
cated.' If  the  copy  is  certified  under  the  hand  of  the  judge  of 
the  court,  his  handwriting  must  be  proved.^  If  the  court  has  a 
seal,  it  ought  to  be  affixed  to  the  copy,  and  proved ;  even  though 

1  Rex  V,  Smith,  8  B.  &  C.  841,  per  Bay  ley,  J. 

^  Church  V.  Hubbiu't,  2  Cranch,  228,  per  Marshall,  C.  J.  ;  auprOf  §  488,  and  cases 
there  cited.  Proof  by  a  witness,  who  saw  the  clerk  affix  the  seal  of  the  court,  and 
attest  the  copy  with  his  own  name,  the  witness  having  assisted  him  to  compare  it  with 
the  original,  was  held  sufficient.  Buttrick  v,  Allen,  8  Mass.  278.  So,  where  the  wit- 
ness testified  that  the  co\irt  had  no  seal.     Packard  v.  Hill,  7  Gowen,  434. 

*  Henry  v,  Adey,  8  East,  221  ;  Buchanan  v,  Rucker,  1  Campb.  68.  The  certifi- 
cate of  a  notary-public  to  this  fact  was  deemed  sufficient,  in  Yeaton  v.  Fry,  5  Cranch, 
885. 

should   be   proyed  by  an  authenticated  tion  of  the  original  papers,  verified  by 

copy.     His  certificate  alleging  what  facts  his  testimony  with  the  docket  entry  of 

appear  by  the  record  is  not   receivable  the  justice,   if   no  extended  record  has 

as  proof.     English  v,  Sprague,    83  Me.  been    made.      McGrath   v,    Sea^ve,   2 

440.    See  also,  as  to  records  of  a  justice  AUen,   443.     It  has  been  held,  in  some 

of  the  peace,  Brown  v.  Edson,  28  Yt  485.  of  the  States,  that  such  evidence  is  not 

A  record  made  by  a  justice  of  the  peace,  sufficient  (Strong  v.  Bradley,  13  Vt.  9)  ; 

or  by  a  justice  of  a  police  court  in  a  criiu-  unless  where  the   justice   had   deceased 

inal  case,  which  does  not  state  that  an  without  perfecting  nis  recoitl.    Story  v, 

appeal  was  claimed  from  his  decision  by  Kimball,  6  Vt  541.    And  when  the  copy 

the    party  convicted,   is  conclusive  evi-  consisted  of  numerous  papers,  bound  to- 

dence,  in  an  action  brought  against  the  gether  with  a  tape,  with  nothing  upon  the 

justice  for  refusing  to  allow  tne  appeal  separate    papers    to  identify  or  authen- 

and  committing  the  party  to  prison,  that  ticate    them,    preceded    by    a    certificate 

no  such  appeal  was  claimed.     Wells  v,  "that  the  papers  each  and  all  were  true 

Stevens,  2  Gray,  115,  118.     See  also  Ren-  copies  of  record,"  it  was  held  insufficient, 

dall  V.  Powers,  4  Met.  558.     The  law  of  as  coming  from  a  district  court  of  the 

the  different  States,  as  to  what  is  compe-  United  States  in  another  State.     Pike  v. 

tent  evidence  of  judicial  records  within  Crehore,   40  Me.  503.     If  the  court  has 

the  same  State,  is  a  good  deal  relaxed  no  clerk  the  judee  may,  under  the  act  of 

from  the  requirements  of  the  act  of  Con-  Congress,  act  both  as  clerk  and  presiding 

greas  or  of  the  common  law.     It  has  been  judge.     State  v.  Hinchman,   27  Pa.  St. 

held  that  the  records  of  an  inferior  court  479.    The  original  of  a  writ  of  attach- 

may  be  proved  bv  production  of  the  origi-  ment  and  execution  is  as  good  evidence 

nal,  or  by  copy  duly  authenticated,  or  oy  as  an  authenticated  copy.     Day  v.  Moore, 

production  of  the  original  papers.     State  13  Gray,  522.     The  copy  coming  from  an 

V.  Bartlett,  47  Me.  896.     And  the  copy  is  inferior  court,   with  the  transfer  of  the 

sufficiently  authenticated   bv  the  words,  case,  is  good  evidence  to  show  what  was 

"  a  true  copy,"  signed  by  the  magistrate  abjudicated.     Brackett  v.  Hoitt,  20  N.  H. 

at  the  end  of  the  copy.     Com.  v.  Ford,  257.     A  record,  certified  under  the  seal 

14  Gray,  890.     And  it  is  no  fatal  objec-  of  the  court,  is  sufficient  evidence  that  it 

tion  to  a  copy  of  record,  that  the  papers  is  a  court  of  record.     Smith  v.  Redden,  5 

are    certified    separately.      Goldstone   v.  Ear.  321.    See  also  Lancaster  v.  Lane, 

Davidson,   18  Cal.  41.     And  a  justice's  19  111.  242 ;  Brush  v.  Blanchard,  19  111. 

judgment  may  be  proved  by  the  produc-  81 ;  Magee  v.  Scott,  82  Pa.  St  589, 
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it  be  worn  so  smooth,  as  to  make  no  distinct  impression.^  And 
if  it  is  clearly  proved  that  the  court  has  no  seal,  it  must  be  shown 
to  possess  some  other  requisites  to  entitle  it  to  credit.'  If  the 
copy  is  merely  certified  by  an  officer  of  the  courts  without  other 
proof  9  it  is  inadmissible.'  (a) 

§  515.  inquisitioiis.  In  cases  of  inqu%9ition$  po9t  mortem  and 
other  private  offices,  the  return  cannot  be  read,  without  also 
reading  the  commission.  But  in  cases  of  more  general  concern, 
the  commission  is  of  such  public  notoriety  as  not  to  require 
proof.* 

§  516.  Depositions  in  ohanoary.  With  regard  to  the  proof  of 
depositioTis  in  chancery ,  the  general  rule  is,  that  they  cannot  be 
read,  without  proof  of  the  bill  and  answer,  in  order  to  show  that 
there  was  a  cause  depending,  as  well  as  who  were  the  parties, 
and  what  was  the  subject-matter  in  issue.  If  there  were  no 
cause  depending,  the  depositions  are  but  voluntary  affidavite; 
and  if  there  were  one,  still  the  depositions  cannot  be  read,  unless 
it  be  against  the  same  parties,  or  those  claiming  in  privity  with 
them.^  But  ancient  depositions,  given  when  it  was  not  usual 
to  enrol  the  pleadings,  may  be  read  without  antecedent  proof.* 
They  may  also  be  read  upon  proof  of  the  bill,  but  without  proof 
of  the  answer,  if  the  defendant  is  in  contempt,  or  has  had  an 
opportunity  of  cross-examining,  which  he  chose  to  forego.^    And 


1  Cavan  v.  Stewart,  1  Stark.  525  ;  Flindt  v.  Atkiss,  8  Campb.  215,  n.  ;  Gardere 
V.  Columbian  Ins.  Co.,  7  Johns.  514. 

3  Black  V,  Lord  Braybrook,  2  Stark.  7,  per  Ld.  Ellenboroogh ;  Packard  v.  HiU» 
7  Cowen,  434. 

•  Appleton  V,  Lord  Braybrook,  2  Stark.  6 ;  B.  o.  6  M.  &  S.  84 ;  Thompson  «.  Stew- 
art, 8  Conn.  171. 

•  BuU.  N.  P.  228,  229. 

«  2  Phil.  Evid.  149 ;  Gresley  on  Bvid.  185  ;  1  Oilb.  Eyid.  56,  57. 

•  1  GUb.  Evid.  64  ;  Gresley  on  End.  185  ;  Bayley  v.  WyUe,  6  Esp.  85. 

7  Cazenove  v.  Vaughan,  1 11.  &  S.  4  ;  Carriugton  v.  Comock,  2  Sim.  567. 


(a)  Where  a  copy  of  a  judgment  re- 
covei^  in  Canada  was  certified  by  A  as 
clerk,  and  purported  to  be  under  the  seal 
of  the  court,  and  a  witness  testified  that 
he  had  long  known  A  in  the  capacity  of 
clerk,  and  that  he  helped  him  to  compare 
the  copy  with  the -original,  and  knew  it  to 
be  correct,  and  from  his  acquaintance  with 
the  seal  of  the  court  he  knew  that  the 
seal  affixed  to  the  copy  was  genuine,  it 
was  held  that  the  copy  was  sufficiently 
authenticated.  Pickard  «.  Bailey,  6  Fos- 
ter, 152.  In  a  recent  case  (pi  Sora 
(Duchess)  9.  Phillips,  88  Law  J.  Ch.  H.  L. 


129)  before  the  House  of  liorda,  it 
determined,  that,  in  fixing  the  constmo- 
tion  of  a  foreign  document  in  the  ooorta 
of  that  oount^,  the  court  are  bound  to 
avail  themselves  of  every  aid,  so  as  to 
reach  the  same  result  which  would  be  ob- 
tained in  the  courts  of  the  forei^  forum. 
For  this  end  the  following  particularB  must 
be  regarded :  (1. )  An  accurate  teaosla- 
Uon  ;  (2.)  An  explanation  of  aU  temis  d 
art;  (8.)  Information  as  to  any  special 
law ;  (4.)  As  to  any  peculiar  rule  of  con- 
struction of  the  foreign  State,  affecting 
the  question. 
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no  proof  of  the  bill  or  answer  is  necessary,  where  the  deposition 
is  used  against  the  deponent,  as  his  own  declaration  or  admission, 
or  for  the  purpose  of  contradicting  him  as  a  witness.^  So,  where 
an  issue  is  directed  out  of  chancery,  and  an  order  is  made  there, 
for  the  reading  of  the  depositions  upon  the  trial  of  the  issue,  the 
court  of  law  will  read  them  upon  the  order,  without  antecedent 
proof  of  the  bill  and  answer,  provided  the  witnesses  themselves 
cannot  be  produced.^ 

§  517.  Depositions  under  oommiMion.  Depositions  taken  upon 
iaterrogsAoTieSjUnder  a  special  commission^  cannot  be  read  without 
proof  of  the  commission  under  which  they  were  taken,  together 
with  the  interrogatories,  if  they  can  be  found.  The  absence  of 
the  interrogatories,  if  it  renders  the  answers  obscure,  may  destroy 
their  effect,  but  does  not  prevent  their  being  read.^  Both  deposi- 
tions and  affidavits,  taken  in  another  domestic  tribunal,  may  be 
proved  by  examined  copies^ 

§  518.  Ttetamente.  Testaments^  in  England,  are  proved  in  the 
ecclesiastical  courts ;  and,  in  the  United  States,  in  those  courts 
which  have  been  specially  charged  with  the  exercise  of  this  branch 
of  that  jurisdiction,  generally  styled  courts  of  probate,  but  in  some 
States  known  by  other  designations,  as  orphans'  courts,  &c.  There 
are  two  modes  of  proof, — namely,  the  common  form,  which  is  upon 
the  oath  of  the  executor  alone,  before  the  court  having  jurisdic- 
tion of  the  probate  of  wills,  without  citing  the  parties  interested, 
and  the  more  solemn  form  of  law,  per  testes,  upon  due  notice  and 
hearing  of  all  parties  concerned.^  The  former  mode  has,  in  the 
United  States,  fallen  into  general  disuse.  By  the  conmion  law, 
the  ecclesiastical  courts  have  no  jurisdiction  of  matters  concern- 
ing the  realty ;  and  therefore  the  probate,  as  far  as  the  realty  is 
concerned,  gives  no  validity  to  the  will.®  But  in  most  of  the 
United  States,  the  probate  of  the  will  has  the  same  effect  in  the 
case  of  real  estate  as  in  that  of  the  personalty ;  and  where  it  has 
not,  the  effect  will  be  stated  hereafter.^    This  being  the  case,  the 

1  Hiffhfield  V.  Peake,  I  M.  It  Malk.  109 ;  mpra,  §  512. 

*  Palmer  v.  Lord  Aylesbury,  15  Ves.  176 ;  Greeley  on  Evid.  185  ;  Bayley  v,  Wylie, 
6  Esp.  85. 

*  fiowe  V.  Brenton,  8  B.  &  C.  787»  765. 

«  Supra,  §J  507,  508 ;  Highfield  v.  Peake,  1  M.  &  Malk.  110.  In  aiminal  oaaee, 
some  proof  of  identity  of  the  person  is  reqaisite.     Supm,  %  512. 

*  2  BL  Comm.  508. 

*  Hoe  «.  Nelthrope,  8  Salk.  154  ;  Bnll.  K.  P.  245,  246. 
7  See  infra,  %  550,  andToL  iL  tit.  WiUs,  |  672. 
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present  general  courBe  is  to  deposit  the  original  will  in  the  regis- 
try of  the  Court  of  Probate,  delivering  to  the  executor  a  copj  of 
the  will,  and  an  exemplification  of  the  decree  of  allowance  and 
probate.  And  in  all  cases  where  the  Court  of  Probate  has  juris- 
diction, its  decree  is  the  proper  evidence  of  the  probate  of  the 
will,  and  is  proved  in  the  same  manner  as  the  decrees  and  judg- 
ments of  other  courts.^  A  court  of  common  law  will  not  take 
notice  of  a  will,  as  a  title  to  personal  property,  until  it  has  been 
thus  proved;'  and  where  the  will  is  required  to  be  originally 
proved  to  the  jury  as  documentary  evidence  of  title,  it  is  not  per- 
mitted to  be  read  unless  it  bears  the  seal  of  the  Ecclesiastical 
Court,  or  some  other  mark  of  authentication.^  (a) 

§  619.  Iietten  of  administration.  LetterB  of  adminiitration  are 
granted  under  the  seal  of  the  court  having  jurisdiction  of  the 
probate  of  wills ;  and  the  general  course  in  the  United  States,  as 
in  the  case  of  wills,  is  to  pass  a  formal  decree  to  that  effect,  which 
is  entered  in  the  book  of  records  of  the  court.  The  letter  of  ad- 
ministration, therefore,  is  of  the  nature  of  an  exemplification  of 
this  record,  and  as  such  is  received  without  other  proof.  But 
where  no  formal  record  is  drawn  up,  the  book  of  acts,  or  the  origi- 
nal minutes  or  memorial  of  the  appointment,  or  a  copy  thereof 
duly  authenticated,  will  be  received  as  competent  evidence.^ 

§  520.  XLsamlnationa  In  criminal  oases.  Hxaminatians  of  prison- 
ers in  criminal  cases  are  usually  proved  by  the  magistrate  or  clerk 
who  wrote  them  down.^  But  there  must  be  antecedent  proof  of 
the  identity  of  the  prisoner  and  of  the  examination.    If  the  pris- 

1  Supra,  §§  501-509,  518  ;  Chaae  v.  Hathaway,  14  Mass.  222,  227  ;  Judge  of  Pro- 
iMte  V,  Briggs,  8  N.  H.  809 ;  Famsworth  v.  Briggs,  6  N.  H.  561. 

8  Stone  V,  Forsyth,  2  Dong.  707.  The  character  of  executor  may  he  proypd  hy 
the  act-hook,  without  producing  the  probate  of  the  will.  C!oz  v,  Allinghfliii,  Jacob 
514.     And  see  Doe  v.  Mew,  7  a1  &  £1.  240. 

•  Rex  «.  Barnes,  1  Stark.  243  ;  Shumway  «.  Holbrook,  1  Pick.  114.  See  further, 
2  Phil.  Erid.  172  ;  Gorton  v,  Dyson,  1  B.  &  B.  221,  per  Richardson,  J. 

*  The  practice  on  this  subject  is  various  iu  the  different  States.  See  Dickinson  «. 
McCraw,  4  Rand.  168  ;  Seymour  v.  Beach,  4  Vt  498  ;  Jackson  v,  Robinson,  4  Wend. 
486  ;  Farnsworth  «.  Briggs,  6  N.  H.  561  ;  Hoskins  v.  Miller,  2  Devereux,  860 ; 
Owings  V.  Beall,  1  Litteir257,  259  ;  Browning  v.  Huff,  2  Bailev,  174,  179 ;  Owings 
V.  Hull,  9  Peters,  608,  626.  See  also  Bull.  N.  P.  246 ;  Elden  r.  Kesdel,  8  East,  187 ; 
2  M.  &  8.  567,  per  Bayley,  J.  ;  2  Phil.  Evid.  172,  178  ;  1  Stark.  Evid.  255. 

ft  2  Hale,  P.  C.  52,  284. 

(a)  In  rarard  to  wills  executed  and  eign  decree  allowing  the  will  and  probate, 

proved  in  a  foreign  country,  where  it  be-  and  to  record  the  same  in  the  proper  office 

comes  necessary  to  enforce  their  provisions  of  probate,  in  the  forum  where  such  evi- 

in  another  forum,  it  is  generally  sufficient  denoe  is  to  be  used.    Isfaam  v.  Oibbons, 

to  produce  an  exemplification  of  the  for-  1  Bradf.  Sur.  69. 
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oner  has  subscribed  the  examination  with  his  name,  proof  of  his 
'  handwriting  is  sufficient  evidence  that  he  has  read  it ;  but  if  he 
has  merely  made  his  mark,  or  has  not  signed  it  at  all,  the  magis- 
trate or  clerk  must  identify  the  prisoner,  and  prove  that  the  writ- 
ing was  duly  read  to  him,  and  that  he  assented  to  it.^ 

§  621.  Writs.  In  regard  to  the  proof  of  ivrits^  the  question 
whether  this  is  to  be  made  by  production  of  the  writ  itself,  or  by 
a  copy,  depends  on  its  having  been  returned  or  not.  If  it  is  only 
matter  of  inducement  to  the  action,  and  has  not  been  returned, 
it  may  be  proved  by  producing  it.  But  after  the  writ  is  returned 
it  has  become  matter  of  record,  and  is  to  be  proved  by  a  copy 
from  the  record,  this  being  the  best  evidence.^  If  it  cannot  be 
found  after  diligent  search,  it  may  be  proved  by  secondary  evi- 
dence, as  in  other  cases.^  The  fact,  however,  of  the  issuing  of 
the  writ  may  sometimes  be  proved  by  the  admission  of  the  party 
against  whom  it  is  to  be  proved.^  And  the  precise  time  of  suing 
it  out  may  be  shown  by  parol.^ 

§  522.  AdmlMibllity  and  «ffeot  of  record.  We  proceed  in  the 
next  place  to  consider  the  ADJsnssiBiLiTT  and  effect  of  becords 
as  instruments  of  evidence.  The  rules  of  law  upon  this  subject 
are  founded  upon  these  evident  principles  or  axioms,  that  it  is  for 
the  interest  of  the  community  that  a  limit  should  be  prescribed  to 
litigation ;  and  that  the  same  cause  of  action  ought  not  to  be 
brought  twice  to  a  final  determination.  Justice  requires  that 
every  cause  be  once  fairly  and  impartially  tried ;  but  the  public 
tranquillity  demands  that,  having  been  once  so  tried,  all  litigation 
of  that  question,  and  between  those  parties,  should  be  closed  for 
ever.  It  is  also  a  most  obvious  principle  of  justice,  that  no  man 
ought  to  be  bound  by  proceedings  to  which  he  was  a  stranger ;  but 
the  converse  of  this  rule  is  equally  true,  that  by  proceedings  to 
which  he  was  not  a  stranger  he  may  well  be  held  bound. 

1  See  supra,  §§  221,  225,  227,  228. 

«  BulU  N.  P.  234  ;  Foster  v.  Trull,  12  Johns.  456  ;  Pigot «.  Davw,  8  Hawks,  25  ; 
Frost  V,  Shapleigh,  7  GreenL  236  ;  Brush  v.  Taggart,  7  Johns.  19  ;  Jenner  v.  Joliffe, 
6  Johns.  9. 

•  Supra,  §  84,  n.  (2). 

4  As,  in  an  action  by  the  officer  against  the  bailee  of  the  goods  attached,  for  which 
he  has  given  a  forthcominf  obligation,  reciting  the  attachment.  LvTnan  v,  Lyman, 
11  Mass.  817  ;  Spencer  v.  Williams,  2  Vt  209  ;  Lowry  v.  Cady,  4  Vt.  504  ;  Foster  v. 
Trull,  12  Johns.  456.  So  where  the  sheriff  is  sued  for  an  escape,  and  has  not 
returned  the  precept  on  which  the  arrest  was  made.     Hinman  n.  Brees,  18  Johns.  529. 

•  Lester  v.  Jenkins,  8  B.  A  C.  889 ;  Morris  v.  Pugh,  8  Burr.  1241  ;  Wilton  «. 
Girdlestone,  6  B.  &  Aid.  847 ;  Michaels  v.  Shaw,  12  Wend.  587  ;  Allen  v.  Portland 
Stage  Co.,  8  Greenl.  438 ;  Taylor  v.  Dundass,  1  Wash.  94. 

*  VOL.  I.  89 
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§  523.  Partiea.  Under  the  term  partieSy  in  this  connectionyihe 
law  includes  all  who  are  directly  interested  in  the  subject-matter, 
and  had  a  right  to  make  defence,  or  to  control  the  proceedings, 
and  to  appeal  from  the  judgment.  This  right  involyes  also  the 
right  to  adduce  testimony,  and  to  cross-examine  the  witnesses 
adduced  on  the  other  side.  Persons  not  having  these  rights  are 
regarded  as  strangers  to  the  cause.^  (a)  But  to  give  full  effect  to 
the  principle  by  which  parties  are  held  bound  by  a  judgment,  all 
persons  who  are  represented  by  the  parties,  and  claim  under  them, 
or  in  privity  with  them,  are  equally  concluded  by  the  same  pro- 
ceedings. We  have  already  seen  that  the  term  privity  denotes 
mutual  or  successive  relationship  to  the  same  rights  of  property.' 
The  ground,  therefore,  upon  which  persons  standing  in  this  rela- 
tion to  the  litigating  party  are  bound  by  the  proceedings  to  which 
he  was  a  party  is,  that  they  are  identified  with  him  in  interest ; 
and  wherever  this  identity  is  found  to  exist,  all  are  alike  con- 
cluded. Hence,  all  privies,  whether  in  estate,  in  blood,  or  in  law, 
are  estopped  from  litigating  that  which  is  conclusive  upon  him 
with  whom  they  are  in  privity.*  (6)  And  if  one  covenants  for  the 
results  or  consequences  of  a  suit  between  others,  as  if  he  covenants 
that  a  certain  mortgage,  assigned  by  him,  shall  produce  a  specified 


1  Duchess  of  Kingston's  Case,  20  Howell's  St.  Tr.  538,  n.  ;  Carter  v,  Bennett, 
4  Fla.  852.  Where  a  father,  during  the  absence  of  his  minor  son  from  the  countiy, 
commenced  an  action  of  crim.  con.  as  his  prockein  amy,  the  judgment  vftm  held  con- 
clusive against  the  son,  after  his  m^ority  ;  the  prochein  amy  having  been  appointed  by 
the  court  Morgan  v.  Thome,  9  Dowl.  228.  In  New  York,  a  jiidgment  in  an  action 
on  a  joint  obligation  is  conclusive  evidence  of  the  liability  of  those  only  who  were 
personally  served  with  the  process.     2  Rev.  Stat.  574  (3d  ed. ). 

s  Supra,  §  189.    See  also  §§  19,  20.  ^ 

*  Carver  v.  Jackson,  4  Peters,  85,  86  ;  Case  v.  Reeve,  14  Johns.  81.  See  also 
Einnersley  v,  Wm.  Orpe,  2  Doug.  517,  expounded  in  14  Johns.  81,  82,  by  Spencer,  J. 


(a)  Hale  v.  Finch,  104  U.  S.  261 ; 
Butterfield  v.  Smith,  101  Id.  570  ;  Prich- 
ard  V,  Farrar,  116  Mass.  213.  It  is  a 
general  and  established  rule  of  law,  that 
when  a  party's  right  may  be  collaterally 
affected  by  a  judgment,  which  for  any 
cause  is  erroneous  and  void,  but  which  he 
cannot  bring  a  writ  of  error  to  reverse,  he 
may,  without  reversing  it,  prove  it  so  erro- 
neous and  void  in  any  suit  in  which  its 
validity  is  drawn  in  question.  By  Met- 
calf,  J.,  in  Vose  v.  Morton,  4  Cush. 
(Mass.)  27,  81. 

(6)  Clapp  V,  Herrick,  129  Mass.  292. 
A  privy  by  representation,  as  an  executor, 
administrator,  or  assignee,  is  bound  by  a 
judgment  against  his  principaL     Chapin 


V,  Curtis,  23  Conn.  888.  A  judgment  on 
the  merits  against  a  master,  in  an  action 
of  trespass  for  the  act  of  his  servant,  is 
a  bar  to  an  action  against  the  servant 
for  the  same  act,  though  such  judgment 
was  not  rendered  till  after  the  generd 
issue  was  pleaded  to  the  action  against 
the  servant ;  and  parol  evidence  is  admis- 
sible to  show  that  the  same  matter  is  in 
controversy  in  both  actions.  Emeiy  v. 
Fowler,  89  Me.  826.  So,  too,  in  all  cases, 
the  record  of  a  judgment  is  evidence  in 
suits  where  the  rights  of  the  parties  are 
dependent  upon  those  of  the  parties  to 
such  judgment,  and  such  depenaence  may 
be  shown  by  evidence  en  pau.  Key  «• 
Dent,  14  Md.  86. 
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sum,  he  thereby  connects  himself  in  privity  with  the  proceedings, 
and  the  record  of  the  judgment  in  that  suit  will  be  conclusive 
evidence  against  him.^ 

§  524.  Both  parties  bound,  or  neither.  But  to  prevent  this  rule 
from  working  injustice,  it  is  held  essential  that  its  operation  be 
muttuiL  Both  the  litigants  must  be  alike  concluded,  or  the  pro- 
ceedings cannot  be  set  up  as  conclusive  upon  eitlier.  For  if  the 
adverse  party  was  not  also  a  party  to  the  judgment  offered  in 
evidence,  it  may  have  been  obtained  upon  his  own  testimony ;  in 
which  case,  to  allow  him  to  derive  a  benefit  from  it  would  be  un- 
just.^ Another  qualification  of  the  rule  is,  that  a  party  is  not  to 
be  concluded  by  a  judgment  in  a  prior  suit  or  prosecution,  where, 
from  the  nature  or  course  of  the  proceedings,  he  could  not  avail 
himself  of  the  same  means  of  defence,  or  of  redress,  which  are 
open  to  him  in  the  second  suit.^ 

§  525.  Cases  in  rem  ezoepted.  An  apparent  exception  to  this 
rule,  as  to  the  identity  of  the  parties,  is  allowed  in  the  cases 
usually  termed  proceedings  in  rem,  which  include  not  only  judg- 
ments of  condemnation  of  property,  as  forfeited  or  as  prize,  in  the 
Exchequer  or  Admiralty,  but  also  the  decisions  of  other  courts 
directly  upon  the  personal  status  or  relations  of  the  party,  such 
as  marriage,  divorce,  bastardy,  settlement,  and  the  like.  These 
decisibns  are  binding  and  conclusive,  not  only  upon  the  parties 
actually  litigating  in  the  cause,  but  upon  all  others ;  partly  upon 
the  ground  that,  in  most  cases  of  this  kind,  and  especially  in  ques- 
tions upon  property  seized  and  proceeded  against,  every  one  who 
can  possibly  be  affected  by  the  decision  has  a  right  to  appear  and 
assert  his  own  rights  by  becoming  an  actual  party  to  the  proceed- 
ings ;  and  partly  upon  the  more  general  ground  of  public  policy 
and  convenience,  it  being  essential  to  the  peace  of  society  that 
questions  of  this  kind  should  not  be  left  doubtful,  but  that  the 
domestic  and  social  relations  of  every  member  of  the  com- 
munity should  be  clearly  defined  and  conclusively  settled  and 
at  rest.*  (a) 

»  Rapelye  v.  Prince,  4  Hai,  119. 

3  Wood  V,  Davis,  7  Cranch,  271 ;  Davis  v.  Wood,  1  Wheat  6. 

*  1  Stark.  Evid.  214,  215.  «  1  Stark.  Evid.  27,  28. 

(a)  The  decree  of  a  court  of  competent  cruelty,  is  not  conclusive  evidence  of  her 

f  proof  having  unjustifiably  left  his  house,  in  an 

bus-  action  b^  a  third  person  against  him  for 

for  a  necessaries  furnished  the  wife.     Burlen  v. 

divorce  from  bed  and  board  for  extreme  Shannon,  8   Gray,  887,  389.    In  giving 
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§  526.  Judgments  of  a  publlo  nature  excepted.  A  farther  ex- 
ception is  admitted  in  the  case  of  verdicts  and  judgments  upon 
subjects  of  a  public  nature^  such  as  customs,  and  the  like;  in 
most  all  of  which  cases,  evidence  of  reputation  is  admissible ; 
and  also  in  cases  of  judgments  in  rem^  which  may  be  again  men- 
tioned hereafter.^ 

§  527.  Collateral  faoti.  A  judgment,  when  used  by  way  of 
indticement,  or  to  establish  a  collateral  fact,  may  be  admitted, 
though  the  parties  are  not  the  same.  Thus,  the  record  of  a  con- 
viction may  be  shown,  in  order  to  prove  the  legal  infamy  of  a 
witness.  So,  it  may  be  shown,  in  order  to  let  in  the  proof  of 
what  was  sworn  at  the  trial,  or  to  justify  proceedings  in  execu- 
tion of  the  judgment.  So,  it  may  oe  used  to  show  that  the  suit 
was  determined ;  or,  in  proper  cases,  to  prove  the  amount  which 
a  principal  has  been  compelled  to  pay  for  the  default  of  his 
agent ;  or,  the  amount  which  a  surety  has  been  compelled  to  pay 
for  the  principal  debtor ;  and,  in  general,  to  show  the  fact,  that 
the  judgment  was  actually  rendered  at  such  a  time,  and  for  such 
an  amount.^  (a) 

t  See  infra,  §§  541,  542,  544,  555. 

*  See  further,  m/ro,  §§  538,  589  ;  Locke  v,  WinstoB,  10  Ala.  849  ;  King  v.  Chase, 
16  N.  H.  9  ;  Green  t?.  New  River  Co.,  4  T.  R.  689. 

the  opinion  of  the  conrt  in  this  case,  it  rec<M;nized  and  presuppoeed,  the  rela- 

Shaw,  C.  J.,  said :    "  We  have  no  doubt  tion  of  husband  and  wife  as  previonalj 

that  a  decree  upon  a  libel  for  divorce,  subsisting ;    and  as  the   final   jndgineut 

directly  determining  the  attUus  of  the  par-  was,  that  the  grounds  on  which  a  divorce 

ties,  that  is,  whether  two  persons  are  or  a  wensa  was  claimed  were  not  established 

are  not  husband  and  wife ;    or,   if  they  in  proof,  and   the   libel   was  dismissed, 

have  been  husband  and  wife,  that  such  a  which  was  a  final  jud^ent,  no  change  in 

decree  divorcing  them,  either  a  vinciUo  or  the  gtaitu  of  the  parties  was  effected,  and 

a  rmnsa,  would  be  conclusive  of  the  fact  they  stood,   after  the  judgment,  in  the 

in  all  courts  and  everywhere,  that  they  relation  in  which  they  stood  at  the  com- 

are  so  divorced.     If  it  were  alleged  that  meucement  of  the  suit,  —  that  of  husband 

a  marriage  was  absolutely  void,  as  being  and  wife.    Beyond  this  legal  effect  of  a 

within  the  degrees  of  consanguinity,  a  de-  judgment  in  a  case  for  divorce  —  that  of 

cree  of  this  court,  on  a  libel   by  one  of  determining  the  «to<tM  of  the  parties — the 

the  parties  against  the  other,  adjudging  law  applies,  as  in  other  judicial  proceed- 

the  marriage  to  be  void,  or  valid,  would  ings ;   viz.,  that  a  judgment  is  not  evi- 

be  conclusive  everywhere.     So,  under  the  dence  in  another  suit,  except  in  cases  in 

Bev.  Stat  76,  §  4,  where  one  part^  alle-  which  the  same  parties  or  their  privies  are 

ges  and  the  other  denies  the  subsistence  litigating  in  regard  to  the  same  subject  of 

of  a  valid  marriage  between   them,  the  controversy."     Authenticated    copies   of 

a4)udication  of  a  competent  tribunal  would  decrees  of  certain  courts  in  the  liussian 

be  conclusive.     The  l^al,  social  relation  province  of  Lithuania,  on  a  question  of 

and  condition  of  the  parties,  as  being  bus-  pedigree,  of  which  they  have  jurisdiction, 

band  and  wife  or  otnerwise,  divorced  or  are  conclusive  evidence  of  the  facts  a^ju- 

otherwise,  is  what  we  understand  by  the  dicated  against  all  the  world.     Ennis  c. 

tf^rm  status.    To  this  extent  the  decree  in  Smith,  14  How.  (U.  S.)  400. 
question  had  its  full  effect,  by  which  every  (a)  Chamberlain  v.  Carlisle,  26  N.  H. 

paity  is  bound.     It  did  not  establish,  but  640 ;  Key  v.  Dent,  14  Md.  86. 
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§  527  a.  Judgments  as  admissions.  A  record  may  also  be  ad- 
mitted in  evidence  in  favor  of  a  stranger,  i^ainst  one  of  the  par- 
ties, as  containing  a  solemn  admunouy  or  judicial  declaration  by 
such  party,  in  regard  to  a  certain  fact.  But  in  that  case  it  is 
admitted  not  as  a  judgment  conclusively  establishing  the  fact,  but 
as  the  deliberate  declaration  or  admission  of  the  party  himself  that 
the  fact  was  so.  It  is  therefore  to  be  treated  according  to  the 
principles  governing  admissions,  to  which  class  of  evidence  it 
properly  belongs.  Thus,  where  a  carrier  brought  trover  against  a 
person  to  whom  he  had  delivered  the  goods  intrusted  to  him,  and 
which  were  lost,  the  record  in  this  suit  was  held  admissible  for  the 
owner,  in  a  subsequent  action  brought  by  him  against  the  carrier, 
as  amounting  to  a  confession  in  a  court  of  record,  that  he  had  the 
plaintiff's  goods.^  So,  also,  where  the  plaintiff,  in  an  action  of 
trespass  quare  clatMum  fregit^  claimed  title  by  disseisin,  against  a 
grantee  of  the  heirs  of  the  disseisee,  it  was  held,  that  the  count, 
in  a  writ  of  right  sued  by  those  heirs  against  him,  might  be  given 
in  evidence,  as  their  declaration  and  admission  that  their  ancestor 
died  disseised,  and  that  the  present  plaintiff  was  in  possession.^ 
So,  where  two  had  been  sued  as  partners,  and  had  suffered  judg- 
ment by  default,  the  record  was  held  competent  evidence  of  an 
admission  of  the  partnership,  in  a  subsequent  action  brought  by  a 
third  person  against  them  as  partners.^  And  on  the  same  ground, 
in  a  libel  by  a  wife  for  a  divorce,  because  of  the  extreme  cruelty 
of  tlie  husband,  the  record  of  his  conviction  of  an  assault  and 
battery  upon  her,  founded  upon  his  plea  of  "guilty,"  was  held 
good  evidence  against  him,  as  a  judicial  admission  of  the  fact. 
But  if  the  plea  had  been  "  not  guilty,"  it  would  have  been  other- 
wise.* 

§  528.  Gronnd  of  oonolusiveness  of  judgments.  The  principle 
upon  which  judgments  are  held  conclusive  upon  the  parties  re- 
quires that  the  rule  should  apply  only  to  that  which  was  directly 
in  i%%ue^  and  not  to  everything  which  was  incidentally  brought 
into  controversy  during  the  trial.  We  have  seen  that  the  evidence 
must  correspond  with  the  allegations,  and  be  confined  to  the  point 

1  Tiley  v.  Cowling,  1  Ld.  Raym.  744,  per  Holt,  C.  J.  ;  s.  o.  Bull.  N.  P.  248  ;  Par- 
sons V.  Copeland,  33  Me.  870. 

'  Robison  v,  Swett,  8  Oreenl.  816 ;  mpra^  §  195  ;  Wells  v.  Compton,  8  Rob.  (La.) 
171.     And  see  Kellenberger  v.  Sturtevant,  7  Cosh.  465. 

*  Cragin  v.  Carleton,  8  Shepl.  492. 

«  Bi-adley  v.  Bradley,  2  Fairf.  367 ;  Woodroff  v.  Woodraff,  Id.  475. 
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in  issue.  It  is  only  to  the  material  allegations  of  one  party  that 
the  other  can  be  called  to  answer ;  it  is  only  upon  such  that  an  issue 
can  properly  be  formed ;  to  such  alone  can  testimony  be  regularly 
adduced ;  and  upon  such  an  issue  only  is  judgment  to  be  rendered. 
A  record,  therefore,  is  not  held  conclusive  as  to  the  truth  of  any 
allegations,  which  were  not  material  nor  traversable ;  but  as  to 
things  material  and  traversable,  it  is  conclusive  and  final.  The 
general  rule  on  this  subject  was  laid  down  with  admirable  clear- 
ness, by  Lord  Chief  Justice  De  Grey,  in  the  Duchess  of  Kingston's 
case,^  and  has  been  repeatedly  confirmed  and  followed,  without 
qualification.  "  From  the  variety  of  cases,"  said  he,  "  relative  to 
judgments  being  given  in  evidence  in  civil  suits,  these  two  deduc- 
tions seem  to  follow  as  generally  true  :  First,  that  the  judgment  of 
a  court  of  concurrent  jurisdiction,  directly  upon  the  point,  is,  as  a 
plea,  a  bar,  or,  as  evidence,  conclusive  between  the  same  parties, 
upon  the  same  matter,  directly  in  question  in  another  court; 
secondly,  that  the  judgment  of  a  court  of  exclusive  jurisdiction, 
directly  upon  the  point,  is,  in  like  manner,  conclusive  upon  the 
same  matter,  between  the  same  parties,  coming  incidentally  in 
question  in  another  court,  for  a  different  purpose.^  But  neither 
the  judgment  of  a  concurrent  nor  exclusive  jurisdiction  is  evidence 
of  any  matter,  which  came  collaterally  in  question,  though  within 
their  jurisdiction ;  nor  of  any  matter  incidentally  cognizable ;  nor 
of  any  matter  to  be  inferred  by  argument  from  tlie  judgment."^  (a) 
§  529.  Jndsment  must  be  final.  It  is  only  where  the  point  in 
issue  has  been  determined^  that  the  judgment  is  a  bar.  If  the  suit 
is  discontinued,  or  the  plaintiff  becomes  nonsuit,  or  for  any  other 

1  20  Howell's  St.  Tr.  538  ;  expressly  adopted  and  confirmed  in  Harvey  9.  Richards, 
2  Gall.  229,  per  Story,  J.;  and  in  Hibshman  v.  Dulleban,  4  Watts,  183,  per  Gibaon, 
C.  J.     And  see  King  v.  Chase,  15  N.  H.  9. 

^  Thus,  a  judgment  at  law  against  the  validity  of  a  bill,  as  having  been  civen  for  a 
gambling  debt,  is  donclusive  of  that  fact  in  eauity  also.  Pearce  v.  Gray,  2  Y.  &  C.  322. 
Plans,  and  documents  referred  to  in  the  pleaoings,  are  conclusive  npon  the  parties,  if 
they  are  adopted  by  the  issues  and  make  part  of  the  judgment ;  but  not  otherwise. 
Hobbe  V.  Parker,  1  Rediugt  143. 

«  See  2  Kent,  Comm.  119-121 ;  Story  on  Confl.  of  Laws,  §§  691-598,  eOS-610, 
This  subject,  particularly  with  regard  to  the  identity  of  the  issue  or  subject-matter  in 
controversy,  in  actions  concerning  the  realty,  is  ably  reviewed  and  illuatnted  by 
Putnam,  J.,  in  Arnold  v.  Arnold,  17  Pick.  7-14. 

(a)  Lewis  v.  Boston,  180  Mass.  339  ;  v.  Dewey,  6  Sawy.  C.  G.  493;  Putnam  v. 

Stockwell  V,  Silloway,  113  Id.  384  ;  Allen  Clark,  84  N.  J.  £q.  532.     The  same  is 

V.  Trustees  of  School  Fund,  102  Id.  262 ;  true  if  a  party  to  a  suit  does  not  appear. 

United  States,  &c.  Felting  Co.  v.  Asbestos  and  judgment   is    rendered    by  default. 

Felting  Co.,  18  Bktchf.  C.  C.  310 ;  Price  Jordan  v.  Van  Epps,  85  N.  T.  427. 
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cause  there  has  been  no  judgment  of  the  court  upon  the  matter  in 
issue,  the  proceedings  are  not  conclusive.^  (a) 

§  530.  And  upon  the  meiita.  So,  also,  in  order  to  constitute 
the  former  judgment  a  complete  bar,  it  must  appear  to  have  been 
a  decinon  upon  the  merits  ;  and  this  will  be  sufficient,  though  the 
declaration  were  essentially  defective,  so  that  it  would  have  been 
adjudged  bad  on  demurrer.^  (6)  But  if  the  trial  went  off  on  a 
technical  defect,^  or  because  the  debt  was  not  yet  due,*  or  because 
the  court  had  not  jurisdiction,^  or  because  of  a  temporary  disabil- 
ity of  the  plaintiff  to  sue,®  or  the  like,  the  judgment  will  be  no  bar 
to  a  future  action. 

§  581.  Former  reocvery.  It  is  well  settled,  that  a  former  re- 
covery may  be  shown  in  evidence,  under  the  general  issue,  as  well 
as  pleaded  in  bar ;  and  that  when  pleaded,  it  is  conclusive  upon 
the  parties."^  (c)  But  whether  it  is  conclusive  when  given  in  evi- 
dence is  a  point  which  has  been  much  doubted.  It  is  agreed,  that 
when  there  has  been  no  opportunity  to  plead  a  matter  of  estoppel 
in  bar,  and  it  is  offered  in  evidence,  it  is  equally  conclusive,  as  if 
it  had  been  pleaded.^  And  it  is  further  laid  down,  that  when  the 
matter,  to  which  the  estoppel  applies,  is  alleged  by  one  party,  and 
the  other,  instead  of  pleading  the  estoppel,  chooses  to  take  issue 
on  the  fact,  he  waives  the  benefit  of  the  estoppel,  and  leaves  the 
jury  at  liberty  to  find  according  to  the  fact.^    This  proposition  is 

* 

^  Knox  V.  Waldoborongh,  5  Greenl.  185 ;  Hull  v.  Blake,  13  Mass.  155 ;  Sweigart 
V.  Berk,  8  S.  &  R.  805  ;  Bridge  v.  Sumner,  1  Pick.  871 ;  3  Bl.  Comm.  296,  877.  So, 
if  the  judgment  has  been  reversed.  Wood  v.  Jackson,  8  Wend.  9.  If  there  has  been 
no  judgment,  it  has  been  ruled  that  the  pleadings  are  not  admissible  as  evidence  of  the 
facts  recited  in  them.     Holt  v.  Miers,  9  C.  &  P.  191. 

3  Hughes  V,  Blake,  1  Mason,  515,  519,  per  Story,  J. 

'  Ibid. ;  Lane  v.  Harrison,  6  Munf.  573 ;  McDonald  v.  Rainor,  8  Johns.  442  ; 
Lampen  v,  Kedgewin,  1  Mod.  207. 

*  N.  Eng.  Bank  v,  Lewis,  8  Pick.  118.  »  Estill  v,  Taul,  2  Yeig.  467,  470. 

'  Dixon  V,  Sinclear,  4  Vt.  354. 

■'  Trevivan  v.  Lawrence,  1  Salk.  276  ;  8.  c.  8  Salk.  151 ;  Outram  v,  Morewood,  8 
East,  346  ;  Kitchen  v.  Campbell,  3  Wils.  804  ;  r.  a  2  W.  Bl.  827. 

>  Howard  v.  Mitchell,  14  Mass.  241  ;  Adams  v.  Bai-nes,  17  Mass.  365.  So,  in 
equity.     Dows  v.  McMichael,  6  Paige,  139. 

»  Howard  v.  Mitchell,  14  Mass.  241  ;  Adams  v.  Barnes,  17  Mass.  865.  So,  in 
equity.     Dows  v,  McMichael,  6  Paige,  189. 

(a)  Holbert's  Estate,  57  Cal.  257.  State  court,  in  pronouncing  its  judgment, 

(b)  A  judgment  of  nonsuit  by  the  Su-  may  have  expressed  an  opinion  upon  the 
preme  Court  of  Massachusetts,  entered  by  merits  of  the  plaintiff's  case.  Homer  v. 
consent  of  the  parties,  on  an  agreed  state-  Brown,  16  How.  (IJ.  S.)  354. 

ment  of  facts,  has  been  held  not  to  be  a  (c)  Warren «.  Comings,  6  Cu8h.(Mas8.) 

bar  to  a  suit  between  the  same  parties  103  ;  Chamberlain  v.  Carlisle,  26  N.  H. 
upon  the  same  cause  of  action,  though  the     540. 
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admitted,  in  its  application  to  estoppels  arising  from  an  act  of  Hie 
party  himseU,  in  making  a  deed  or  the  like  r  but  it  has  been  de- 
nied in  its  application  to  judgments  recovered ;  for,  it  is  said,  the 
estoppel,  in  the  former  case,  is  allowed  for  the  benefit  of  the  other 
party,  which  he  may  waive ;  but  the  whole  community  have  an  in- 
terest in  holding  the  parties  conclusively  bound  by  the  result  of 
their  own  litigation.  And  it  has  been  well  remarked,  that  it  ap- 
pears inconsistent,  that  the  authority  of  a  res  Judicata  should  gov- 
ern the  courtj  when  the  matter  is  referred  to  them  by  pleading, 
but  that  2k  jury  should  be  at  liberty  altogether  to  disregard  it,  when 
the  matter  is  referred  to  them  in  evidence ;  and,  that  the  opera- 
tion of  so  important  a  principle  should  be  left  to  depend  upon  the 
technical  forms  of  pleading  in  particular  actions.^  And  notwith- 
standing there  are  many  respectable  opposing  decisions,  the  weight 
of  authority,  at  least  in  the  United  States,  is  believed  to  be  in 
favor  of  the  position,  that  where  a  former  recovery  is  given  in 
evidence,  it  is  equally  conclusive,  in  its  effect,  as  if  it  were  sj)e- 
cially  pleaded  by  the  way  of  estoppel.^  (a) 

1  PhiL  k  Am.  on  Evid.  612. 

'  This  point  was  briefly,  but  very  forcibly,  argned  by  Kennedy,  J.,  in  Kanh  v.  Pier, 
4  Rawle,  288,  289,  in  the  following  terms  :  "The  propriety  of  those  decisions,  which  hare 
admitted  a  judgment  in  a  former  suit  to  be  given  in  evidence  to  the  jury,  on  the  trial 
of  a  second  suit  for  the  same  cause  between  the  same  parties,  or  those  claiming  under 
them,  but  at  the  same  time  have  hel4  that  the  jurv  were  not  absolutely  bound  by  such 
jud^ent,  because  it  was  not  pleaded,  may  well  be  questioned.  The  maxim,  '  nemo 
debet  bis  vezari  si  constet  cunsB  quod  sit  pro  una  et  eadem  causa,'  being  considered, 
as  doubtless  it  was,  established  for  the  protection  and  benefit  of  the  party,  he  may 
therefore  waive  it ;  and  unquestionably,  so  far  as  he  is  individually  concerned,  there 
ean  be  no  rational  objection  to  his  doing  so.     But  then  it  ought  to  be  lecoUect^  that 

(a)  Erekeler  v.  Bitter,  62  K.  Y.  872.  volved  in  the  present  controversy,  it  must, 

Of.  Thompson  v.  Roberts,  24  How.  (N.  Y.)  to  be  conclusive,  be  pleaded  strictly  as 

Pr.  283.     This  question  is  carefully  exam-  an  estoppel,  and  the  record  vouched  in 

ined  by  Bedfield,  J.,  in  a  case  in  Vermont  support  of  the  plea  must  contain,  upon  its 

(Gray  v.  Pingry,   17  Vt   419),   and  the  face,  evidence  that  the  particular  fact  was 

earlier  cases  reviewed.   The  form  of  plead-  in  issue,  and  was  found  oy  the  triers.  And 

ing  an  estoppel  is  there  considered,  and  if  the  record  do  not  show  this,  and  it  be* 

that  adopted  in  Shelley  v,  Wright,  Willes,  comes  necessary  to  resort  to  oral  evidence 

9,  approved.      But  it  is  there  said,  that  to  show  it,  the  matter  cannot  be  pleaded 

when  a  former  a^udication  is  relied  upon,  as  an  estoppel,  but  it  becomes  a  <jaestlon 

as  having  determined  the  entire  contro-  for  the  juiy ;  but,  nevertheless,  if  it  be 

versy  now  in  hand,   it   need  never   be  proved  to  the  satisfaction  of  the  jury  that 

pleaded  as  an  estoppel,  but  is  an  equita-  the  fact  was  determined  in  the  former  con- 

tie  defence,  and  in  many  actions  may  be  troversy  between  the  same  parties,  it  is 

given  in  evidence  under  the  general  issue ;  equally  conclusive,  both  upon  the  parties 

and  when  required  to  be  pleaded  specially,  and  the  jury,  as  if  it  appeared  of  record, 

is  not  retiuired  to  be  pleaded  with  greater  Perkins  v.  Walker,  19   Vt.    144,   where 

strictness  than  any  other  plea  in  bar.    But  the   subject   is  very  ably  discussed   by 

when  the  former  trial  is  relied  upon  as  set-  Bennett,  J. 
tling  some  collateral  matter  of  fact,  in- 
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§  532.  Identity  of  issue.  When  a  former  judgment  is  shown 
by  way  of  bar,  whether  by  pleading,  or  in  evidence,  it  is  compe- 
tent for  the  plaintiff  to  reply,  that  it  did  not  relate  to  the  9ame 
property  or  traiM<ustion  in  controversy  in  the  action,  to  which  it  is 
set  up  in  bar ;  and  the  question  of  identity,  thus'  raised,  is  to  be 

the  commnnity  has  also  an  equal  interest  and  concern  in  the  matter,  on  account  of  its 
peace  and  quiet,  which  ou^ht  not  to  be  disturbed  at  the  will  and  pleasure  of  every 
individual,  in  order  to  gratify  vindictiye  and  litimous  feelings.  Hence  it  would  seem 
to  follow,  that,  wherever  on  the  trial  of  a  cause  from  the  state  of  the  pleadings  in  it, 
the  record  of  a  judgment  rendered  by  a  competent  tribunal  upon  the  merits  in  a  former 
action  for  the  same  cause,  between  the  same  parties,  or  those  claiming  under  them, 
is  properly  siven  in  evidence  to  the  jury,  it  ought  to  be  considered  conclusively 
binding  on  both  court  and  jury,  and  to  preclude  all  Airther  inquiry  in  the  cause ; 
otherwise  the  rule  or  maxim,  '  ezpedit  reipublice  ut  sit  finis  litium,'  which  is  as  old 
as  the  law  itself,  and  a  part  of  it,  will  be  exploded  and  entirely  disregarded.  But  if  it 
be  part  of  our  law,  as  seems  to  be  admitted  by  all  that  it  is,  it  appears  to  me,  that  the 
court  and  jury  are  clearly  bonnd  by  it,  and  not  at  liberty  to  find  against  such  former 
judgment.  A  contrary  doctrine,  as  it  seems  to  me,  subjects  the  puUic  peace  and  quiet 
to  Uie  will  or  neglect  of  individuals,  and  prefers  the  gratification  of  a  litigious  disposi- 
tion on  the  part  of  suitors,  to  the  preservation  of  the  public  tranquillity  and  happiness. 
The  result,  amon^  other  things,  would  be,  that  the  tribunals  of  the  State  would  be 
bound  to  give  their  time  and  attention  to  the  trial  of  new  actions,  for  the  same  causes, 
tried  once  or  oftener,  in  former  actions  between  the  same  parties  or  privies,  without  any 
limitation,  other  than  the  will  of  the  parties  litigant,  to  the  great  delay  and  injury,  if 
not  exclusion  occasionaUy,  of.other  causes,  which  never  have  passed  in  rem  judictUam, 
The  effect  of  a  judgment  of  a  court.  Having  jurisdiction  over  the  subject-matter  of  con- 
troversy between  the  parties,  even  as  an  estoppel,  is  very  different  from  an  estoppel 
arising  from  the  act  of  the  party  himself,  in  making  a  deed  of  indenture,  &c.,  which 
may,  or  may  not,  be  enforced  at  the  election  of  the  other  party  ;  because,  whatever 
the  parties  have  done  by  compact,  they  may  undo  by  the  same  means.  But  a  judg- 
ment of  a  proper  court,  being  the  sentence  or  conclusion  of  the  law,  upon  the  facts 
contained  within  the  record,  puts  an  end  to  all  further  litigation  on  account  of  the 
same  matter,  and  becomes  the  law  of  the  case,  which  cannot  be  changed  or  altered, 
even  by  the  consent  of  the  parties,  and  is  not  only  binding  upon  them,  but  upon  the 
courts  and  iuries,  ever  afterwards,  as  long  as  it  shall  remain  in  force  and  unreversed." 
A  similar  view,  with  the  like  distinction,  was  taken  by  Huston,  J.,  in  Kilheffer  v.  Herr, 
17  8.  &  R.  825,  826.  See  also  to  the  point,  that  the  evidence  is  conclusive,  Shafer  v. 
Stonebraker,  4  G.  &  J.  846 ;  Cist  v.  Zeigler,  16  S.  &  R.  282 ;  Betts  v.  Starr,  6  Conn. 
650,  553  ;  Preston  o.  Harvey,  2  H.  &  Mun.  55  ;  Estill  v.  Taul,  2  Yerg,  467,  471  ;  King 
V.  Chase,  16  N.  H.  9.  In  New  York,  as  remarked  by  Savage,  C.  J.,  in  Wood  v.  Jack- 
son, 8  Wend.  24,  26,  the  decisions  have  not  been  uniform,  nor  is  it  perfectly  clear 
where  the  weight  of  authority  or  of  areumeut  lies.  But  in  the  later  case  of  Lawrence 
V.  Hunt,  10  Wend.  88,  84,  the  learned  judge,  who  delivered  the  opinion  of  the  court, 
seemed  inclined  in  favor  of  the  conclusivenesa  of  the  evidence.  See,  to  the  same  point, 
Hancock  v,  Welsh,  1  Stark.  847  ;  Whately  v.  Menheim,  2  Esp.  608 ;  Strutt  v,  Bov- 
ingdon,  6  Esp.  56-59  ;  Bex  v.  St.  Pancras,  Peake's  Cas.  220  ;  Duchess  of  Kingston's 
Case,  20  Howell's  St.  Tr.  538  ;  Bird  v.  Randall,  3  Burr.  1858.  The  contrary  decision 
of  Yoo^ht  V.  Winch,  2  B.  &  Aid.  662,  was  cited,  but  without  beinf  approved,  by  Best, 
C.  J.,  m  Stafford  v.  Clark,  1  C.  &  P.  405,  and  was  again  discussed  in  tne  same  case,  2 
Bing.  877  ;  but  each  of  the  learned  judges  expressly  declined  giving  any  opinion  on  the 
point.  This  case,  however,  is  reconciled  with  other  Enclish  cases,  bv  Mr.  Smith,  on 
the  ground  that  it  means  no  more  than  this,  that  where  tne  party  might  plead  the  rec- 
ord by  estoppel,  bat  does  not,  he  waives  its  conclusive  character.  See  2  Smith's  Lead- 
ing dases,  484,  444,  445.  The  learned  author,  in  the  note  here  referred  to,  has  reviewed 
the  doctrine  of  estoppds  in  a  masterly  manner.  The  judgment  of  a  court-martial,  when 
offered  in  evidence  m  support  of  a  justification  of  imprisonment,  by  reason  of  military 
disobedience  and  misconduct,  is  not  regarded  as  conclusive ;  for  the  special  reasons 
stated  by  Lord  Mansfield  in  Wall  v,  McNamara,  1  T.  R.  686.  See  ace.  Uannaford  v. 
Hunn,  2  C.  &  P.  148. 
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determined  by  the  jury,  upon  the  evidenoe  adduced.^  And  though 
the  declaration  in  the  former  suit  may  be  broad  enough  to  include 
the  subject-matter  of  the  second  action,  yet  if,  upon  the  whole 
record,  it  remains  doubtful  whether  the  same  subject-matter  were 
actually  passed  upon,  it  seems  that  parol  evidence  may  be  received 
to  show  ihe  truth.^  (a)  So,  also,  if  the  pleadings  present  several 
distinct  propositions,  and  the  evidence  may  be  referred  to  either 

I  So,  if  a  deed  is  admitted  in  pleading,  proof  of  the  identity  may  still  be  reouiied. 
Johnston  v.  Cottinghain,  1  Armst.  Macartn.  &  Ogle,  11.  And  see  Garrott  v.  Johnson, 
11  G.  &  J.  178. 

>  It  is  obvious  that,  to  proye  what  was  the  point  in  issue  in  a  previous  action  at 
common  law,  it  is  necessary  to  produce  the  entire  record.  Foot  v.  Glover,  4  Blackf. 
813.     And  see  Morris  v.  Keyes,  1  Hill,  640  ;  Glasoock  v.  Hays,  4  Dana,  59. 


(a)  A  verdict  and  judgment  for  B  in 
an  action  at  law  brought  against  him  by 
A,  for  obstructing  the  flow  of  water  to  A's 
mill,  in  which  action  B  pnt  in  the  plea  of 
"  not  guilty,"  and  a  specification  of  de- 
fence denying  both  A's  right  and  any  in- 
jury thereto,  are  no  bar  to  a  suit  in  equity 
by  A  against  B  to  restrain  such  obstruc- 
tion, unless  it  appear  either  by  the  record 
or  by  extrinsic  evidence,  that  B  prevailed 
in  the  action  at  law  because  A  had  failed 
to  satisfy  the  jury  that  B  had  violated  A's 
rights.  McDowell  v.  Langdon,  8  Gray, 
518.  To  prove  that  the  24th  day  of  a  cer- 
tain month  was  a  reasonable  time  in  which 
to  perform  a  certain  contract,  the  record 
of  a  former  judgment  between  the  same 
parties,  establishing  that  the  22d  day  of 
the  same  month  was  within  a  reasonable 
time,  is  not  competent  evidence.  Sage  v. 
McAlpin,  11  Cush.  165. 

A  ver4ict  in  favor  of  the  defendant  in 
an  action  against  one  of  two  joint  tres- 
passers, which  would  be  conclusive  evi- 
dence in  a  subsequent  action  against  him 
by  the  same  plaintiff,  will  not  be  conclu- 
sive in  an  action  by  such  plaintiff  against 
the  co-trespasser.  Sprague  v.  Cakes,  19 
Pick.  455-458.  Judgment  and  satisfac- 
tion in  an  action  on  a  bond  given  to  dis- 
solve an  attachment  constitute  no  defence 
to  an  action  on  a  bond  given  to  obtain  a 
review  of  the  action  in  which  the  attach- 
ment was  made,  for  a  breach  of  a  condi- 
tion to  enter  such  review  at  the  next  term 
of  the  court.  Lehau  v.  Good,  8  Gush. 
802-809. 

To  an  action  for  goods  sold,  the  de- 
fendant answered  that  he  had,  in  part 
payment  of  the  price,  given  a  special  prom- 
ise to  pay  certain  debts  of  tne  plaintiff, 
and  had  performed  that  promise,  and  that 
he  had  otherwise  paid  the  remainder  of 


the  prioe.  The  defendant  recovering  in 
this  action,  the  plaintiff  brought  an  action 
on  the  special  promise,  and  it  was  held 
that  the  judgment  for  the  defendant  in 
the  former  action  was  no  bar  to  the  sub- 
sequent action  on  the  special  promise. 
Harding  v.  Hale,  2  Gray,  899,  400.  A 
having  contracted  to  convey  land  to  B, 
conveyed  it  to  C.  B  brought  a  biU  in 
equity  against  A  and  G  for  a  specific  per- 
formance of  the  contract,  but  judgment 
wss  rendered  thereon  for  the  respond- 
ents, A  and  C.  B  subsequently  brought 
an  action  at  law  against  A  to  recover 
damages  for  the  breach  of  the  contract, 
and  it  was  held  that  the  judgment  in 
the  equity  suit  was  no  bar  to  tne  action 
at  law.  Buttrick  v.  Holden,  8  Gush.  233- 
286. 

A  petitioner  for  partition,  claiming  title 
under  a  judgment,  may  show  by  parol 
evidence  that  his  name  was  incorroctly 
stated  in  the  judgment,  through  mistake  ; 
and  it  is  not  necessary  for  this  purpose 
that  the  mistake  should  be  previously  cor- 
rected on  the  record.  And  where  tliere  is 
a  difference  between  the  description  of  the 
land  of  which  partition  is  demanded  in  a 
petition  for  jjartition,  and  the  description 
of  land  in  a  iudgnient  under  which  the 
petitioner  claims  title,  he  may  show  by 
parol  that  the  land  described  in  both  is 
the  same  ;  and  if  he  establishes  this  fact, 
then  the  former  judgment  is  conclusive 
evidence  of  his  title  thereto.  Wood  v.  Le 
Baron,  8  Gush.  (Mass.)  471,  478  ;  Root 
V,  Fellowes,  6  Gush.  (Mass.)  29 ;  Wash- 
ington Steam  Packet  Go.  v.  Sickles,  24 
How.  888 ;  White  v.  Ghase,  128  Mass. 
158;  Glapp  v.  Herrick,  129  Id.  292; 
Drake  o.  Merrill,  2  Jones,  L.  368.  Gil 
GhurchiU  v.  Holt,  127  Mass.  165. 
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or  to  all  with  the  same  propriety,  the  judgment  is  not  conclusive, 
but  only  prima  facie  evidence  upon  any  one  of  the  propositions, 
and  evidence  aliunde  is  admissible  to  rebut  it.^  Thus  where  the 
plaintiff  in  a  former  action  declared  upon  a  promissory  note,  and 
for  goods  sold,  but  upon  executing  the  writ  of  inquiry,  after  judg- 
ment by  default,  he  was  not  prepared  with  evidence  on  the  count 
for  goods  sold,  and  therefore  took  his  damages  only  for  the  amount 
of  the  note ;  he  was  admitted,  in  a  second  action  for  the  goods 
sold,  to  prove  the  fact  by  parol,  and  it  was  held  no  bar  to  the 
second  action.^  And  upon  the  same  principle,  if  one  wrongfully 
take  another's  horse  and  sell  him,  applying  the  money  to  his  own 
use,  a  recovery  in  trespass,  in  an  action  by  the  owner  for  the  tak- 
ing, would  be  a  bar  to  a  subsequent  action  of  assumpsit  for  the 
money  received,  or  for  the  price,  the  cause  of  action  being  proved 
to  be  the  same.®  (a)     But  where,  from  the  nature  of  the  two  ac- 

^  Henderson  v,  Eenner,  1  Richardson,  474. 

a  Seddon  v.  Tutop,  6  T.  R.  608  ;  Hadley  r.  Green,  2  Tyrwh.  390.  See  ace.  Bridge 
V.  Gray,  14  Pick.  65  ;  Webster  v.  Lee,  6  Mass.  334  ;  Ravee  v.  Farmer,  4  T.  R.  146  ; 
Thorpe  v.  Coo})er,  5  Bing.  116 ;  Philli|js  v,  Berick,  16  Johns.  136.  But  if  the  jury 
have  passed  upon  the  claim,  it  is  a  bar,  though  they  may  have  disallowed  it  for  want 
of  sufficient  evidence.  Stafford  v.  Clark,  2  Bing.  377,  382,  per  Best,  C.  J.  ;  Phillips 
V.  Berick,  supra.  (6)  So,  if  the  fact  constituting  the  basis  of  the  claim  was  proved, 
among  other  things,  before  an  arbitrator,  but  he  awarded  no  damages  for  it,  none  hav- 
ing been  at  that  time  expressly  claimed.  Dunn  v.  Murray,  9  B.  &  C.  780.  So,  if  he 
8U(^s  for  part  only  of  an  entire  and  indivisible  claim  ;  as,  if  one  labors  for  another  a 
year,  on  tlie  same  hiring,  and  sues  for  a  month's  wages,  it  is  a  bar  to  the  whole.  Mil- 
ler V.  CJovert,  1  Wend.  487.  But  it  seems  that,  generally,  a  running  account  for  goods 
sold  and  delivered  does  not  constitute  an  entire  demand.  Badger  v.  Titcomb,  15  rick. 
415.  CofUra,  Guernsey  v.  Carver,  8  Wend.  492.  So,  if,  having  a  claim  for  a  greater 
amount  consisting  of  several  distinct  particulars,  he  sues  in  an  inferior  court,  ana  takes 
judgment  for  a  less  amount.  Bagot  v.  Williams,  3  B.  &  C.  235.  So,  if  he  obtains  an 
interlocutory  judgment  for  his  whole  claim,  but,  to  avoid  delay,  takes  a  rule  to  com- 
pute on  one  item  only,  and  enters  a  nolle  prosequi  as  to  the  other.  Bowden  v.  Home, 
7  Bing.  716. 

'  17  Pick.  18,  per  Putnam,  J.  ;  Young  v.  Black,  7  Cranch,  565  ;  Livermore  v. 
Herschell,  8  Pick.  33.  Whether  parol  evidence  would  be  admissible,  in  such  case,  to 
prove  that  the  damages  awarded  in  trespass  were  given  merely  for  the  tortious  taking, 
without  including  the  value  of  the  goods,  to  which  no  evidence  had  been  offered, 
qucere  ;  and  see  I^mis  v.  Green,  7  Greenl.  386. 


(a)  Norton  v.  Doherty,  8  Gray  (Mass.), 
872.  The  assignees  of  an  insolvent  debtor 
brought  a  bill  in  equity  to  set  aside  con- 
veyances of  property  made  by  the  debtor 
to  the  respondents,  as  made  and  taken 
either  without  consideration  and  in  fraud 
of  creditors,  or  by  way  of  unlawful  prefer- 
ence, contrary  to  the  insolvent  laws.  The 
bill  charged  the  respondents  in  the  com- 
mon form  with  combining  and  confederat- 
ing with  divers  other  persons  to  the  com- 


plainants unknown,  and  prayed  for  relief 
against  the  respondents  jointly  and  sever- 
ally ;  and  the  court,  after  a  hearing  upon 
the  merits,  decreed  that  the  demands  set 
up  by  the  respondents,  in  their  several 
answers,  were  justly  due  them  from  the 
insolvent,  and  that  the  conveyances  of 
property  in  payment  thereof  were  not 
made  in  violation  of  the  insolvent  laws 
and  dismissed  the  bill.  The  assignees 
subsequently  brought  an  action  of  trover 


{b)  Lewis  v.  Lewis,  106  Mass.  809. 
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tions,  the  cause  of  action  cannot  be  the  same  in  both,  no  aTerment 

will  be  received  to  the  contrary.  Tlierefore,  in  a  writ  of  right,  a 

against  one  of  the  respondents   in  the  verdict  and  judgment  might  have  been 

equity  suit,  for  the  same  property,  and  it  rendered  against  him  severally  in  the  fij^t 

was  held  that  the  decree  m  that  suit  was  suit,  although  the  other  defendants  had  a 

a  bar  to  the  action  of  trover.     Bigelow  v.  verdict 

Winsor,  1  Gray,  299,  808  ;  Shaw,  C.  J.,  **  Nor  is  it  essential  that  the  two  tii- 

in  delivering  the  opinion  of  the  court  in  bnnals  should  have  the  same  jurisdiction 

this  case,  said  :  "  One  valid  judgment  by  in  other  respects,  provided  the  court  was 

a  court  of  competent  jurisdiction,  between  of  competent   jurisdiction  to  adjudicate 

the  same  parties,  upon  considerations  as  upon  the  entire  matter  in  controversv,  in 

well  of  justice  as  of  public  policy,  is  held  the  subsequent  suit.     Whe^er  it  be  a 

to  be  conclusive,  except  where  a  review,  court  of  law  or  equity,  of  admiralty  or  of 

an  appeal,  or  rehearing  in  some  form,  is  probate,  if  in  the  matter  in  controversy 

allowed  and  regulated  by  law.     No  man  between  the  parties,  with  the  same  object 

is  to  be  twice  vexed  with  the  same  contro-  in  view,  that  of  remedy  between  them, 

versy.      '  Interest  reipublicse  ut  finis  sit  the  court  had  jurisdiction  to  decide,  it  is 

litium.*  a  legal    abjudication    binding   on    these 

"To  ascertain  whether  a  past  judg-  parties.** 
ment  is  a  bar  to  another  suit,  we  are  to  To  render  a  former  judgment  between 
consider,  first,  whether  the  subject-matter  the  same  parties  admissible  in  evidence  in 
of  legal  controversy  which  is  proposed  to  another  action  pending  between  them,  it 
be  brought  before  any  court  for  a^judica-  must  appear  that  the  fact  sought  to  be 
tlon,  has  been  drawn  in  question,  and  proved  dv  the  record  was  actuaBy  passed 
within  the  issue  of  a  former  judicial  pro-  upon  by  the  jury  in  finding  their  verdict 
ceeding  which  has  terminated  in  a  regular  in  the  former  suit.  It  is  not  necessary 
judgment  on  the  merits,  so  that  the  whole  that  it  should  have  been  directly  and  spe- 
question  may  have  been  determined  by  cifically  put  in  issue  by  the  pleadings ; 
tnat  adjudication  ;  secondly,  whether  the  but  it  is  sufiicient  if  it  is  shown  that  the 
former  litigation  was  between  the  same  question  which  was  tried  in  the  former 
paiiies,  in  the  same  right  of  capacity  liti-  action  between  the  same  parties  is  again 
gating  in  the  subsequent  suit,  or  their  to  be  tried  and  settled,  in  the  suit  in 
privies  respectivelv,  claiming  through  or  which  the  former  judgment  is  ofiered  in 
under  them,  and  bound  and  estopped  by  evidence.  And  parol  evidence  is  admissi- 
that  which  would  bind  and  estop  those  ble  to  show  that  the  same  fact  was  sub- 
parties  ;  and,  thirdly,  whether  the  former  mitted  to,  and  passed  upon  by,  the  jury  in 
adjudication  was  had  before  a  court  of  the  former  action  ;  because,  in  many 
competent  jurisdiction  to  hear  and  decide  cases,  the  record  is  so  general  in  its  char- 
on  tne  whole  matter  of  controversy,  em-  acter,  that  it  could  not  be  known,  without 
braced  in  the  subsequent  suit.  the  aid  of  such  proof,  what  the  precise 

"  It  is  no  objection  that  the  former  suit  matter  of  controversv  was  at  the  trial  of 

embraced  more  subjects  of  controversy,  or  the  former  action,    llius,  where  the  fact 

more  matter  than    the  present  ;    if  the  sought  to  be  established  by  the  plaintiffs 

entire  sul^ect  of  the  present  controversy  in  a  suit  is  the  existence  of  a  co-partner* 

was  embraced  in  it,  it  is  sufficient,  it  is  ship  between  the  defendants,  under  a  cer- 

resjvdieata.  tain  name,  a  former  judgment  recovered 

'*  Nor  is  it  necessary  that  the  parties  by  the  same  plaintins  against  the  same 

should  be  in  all  respects  the  same.     If  by  defendants,   as    co-partners,   under   such 

law  a  judgment  could  have  been  given  in  name,  on  a  note  given  at  the  same  time 

that  suit  for  this  plaintiff  against  this  de-  with  the  one  in  suit,  is  admissible,  al- 

fendant,  for  the  present  cause  of  action,  it  though  not  conclusive,  .evidence  of  that 

has  passed  into  judgment.    Suppose  tres-  fact     Button  v.  Woodman,  9  Cush.  256, 

pass  for  assault  and  battery  against  five,  261  ;   Eastman  v.  Cooper,  15  Pick.  276, 

and  verdict  and  judgment  for  all  the  de-  279,  285.     But,  in  cm  action  of  replevin 

fendants ;  then  a  new  suit  for  the  same  for  a  piano,  a  former  judgment  between 

trespass,   by  the  same  plaintiff,  a^inst  the  same  partie^  in  an  action  of  tretpaas 

one  of  the  defendants,  the  former  judg-  quare  clausunif  in  which  the  taking  away 

ment  is  a  good  bar.     In  actions  of  tort,  of  the  same  piano  was  alleged  by  way  of 

the  cause  of  action  is  several,  as  well  as  aggravation,  is  not  conclusive  as  to  the 

joint ;  and  if,  upon  the  evidence,  one  de-  ownership  of  the  piano ;  as  the  question 

fendant  was  chai^eable  with  the  trespass,  a  of  the  title  to  the  piano  was  only  indi- 
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plea  in  bar  that  the  same  title  had  been  the  sole  subject  of  litiga- 
tion in  a  former  action  of  trespass  quare  clatLmm  fregitj  or  in  a 
former  writ  of  entry,  between  the  same  parties,  or  others  privy  in 
estate,  was  held  to  be  a  bad  plea.^  Whether  the  judgment  in  an 
action  of  trespass,  upon  the  issue  of  liberum  tenementum^  is  admis- 
sible in  a  subsequent  action  of  ejectment  between  the  same  parties, 
is  not  perfectly  clear ;  but  the  weight  of  American  authority  is  in 
favor  of  admitting  the  evidence.*  (a) 

1  Arnold  v.  Arnold,  17  Pick.  4  ;  Bates  v,  Tbompaon,  Id.  14,  n.  ;  Bennett  v.  Holmes, 
1  Dot.  k  Bat  486. 

*  Hoey  V.  Fannan,  1  Barr,  295.  And  see  Meredith  v,  Gilpin,  6  Price,  146  ;  Kerr 
V,  Chess,  7  Watts,  871  ;  Foster  v.  McDivit,  9  Watts,  849. 

rectly  involyed.  Gilbert  v.  Thompson,  9  (N.  Y.),  843.  To  an  action  by  A  against 
Cush.  848,  850  :  Potter  v.  Baker,  19  N.  B  on  a  promissory  note  given  by  B  to  A 
H.  166  ;  Lfunprey  v.  Nudd,  9  Foster,  299.  in  payment  for  goods,  B  pleaded  want  of 
A  judgment  lor  the  demandant  in  a  real  consideration  by  reason  of  false  represen- 
action  with  possession  taken  under  it,  will  tations  of  A  concerning  the  value  of  such 
preclude  the  tenant  in  'that  action  from  goods.  A  recovered  judgment  for  part 
afterwards  asserting  against  such  demand-  only  of  the  note.  It  was  held  that  this 
ant  any  personal  property  in  the  buildinss  was  a  bar  to  a  subsequent  itction  brought 
which  he  had  erectea  on  the  land.  Doek  by  B  affainst  A  to  recover  damages  for 
p.  Wiswell,  83  Me.  855.  See  Small  17.  Leon-  such  false  representations.  Burnett  v. 
ard,  26  Vt.  209  ;  Morgan  v.  Barker,  Id.  Smith,  4  Gray,  50.  In  replevin  by  a  ten- 
602  ;  Briggs  v.  Wells,  12  Barb.  (N.  Y.)  ant  against  his  landlord,  who  had  dis- 
567.  A  sued  out  a  writ  of  entry  to  fore-  trained  for  rent  in  arrear,  it  was  held  that 
close  a  mortflace  given  by  B  to  secure  the  a  verdict  in  summary  proceedings  insti- 
payment  of  five  promissory  notes.  B  tuted  by  the  landlord,  to  remove  the  ten- 
defended,  pleading  the  general  issue,  and  ant  for  default  in  the  payment  of  rent» 
specifying  certain  grounds  of  defence.  A  that  no  rent  was  due,  was  conclusive  on 
mal  was  had,  and  a  verdict  found  for  A,  that  point,  — the  same  rent  being  in  ques- 
npon  which  conditional  judgment  was  tion  m  both  proceedings.  White  v.  Coats- 
subsequently  rendered  for  nim  ;  and  the  worth,  2  Selden  (N.  YT),  187.  An  action 
amount  thereof  not  being  paid,  A  took  brought  for  a  part  of  an  entire  and  indi- 

fissession    of  the    mort^iged    premises,  visible  demana,  and  a  recovery  therein, 

ending    the    foregoing    proceeoings,    A  will  bar  a  subsequent  suit  for  tne  residue 

brought  an  action  against  B  on  one  of  the  of  the  same  demand.    Staples  v.  Goodrich, 

five  promissoiy  notes,  and  B  put  in  his  21  Barb.   817  ;    Warren  v.   Comings,   6 

answer,  defending  on  the  same  grounds  as  Cush.  103. 

he  had  defended  the  action  on  the  mort-  Where  it  appears  at  a  trial  in  this  State 
gage.  The  suit  on  the  note  came  to  trial  (New  York),  that,  in  a  former  suit  be- 
after  judgment  was  entered  in  the  former  tweeen  the  same  parties  in  a  sister  State, 
action  ;  and  it  was  held,  that  B  was  es-  the  causes  of  action  here  specially  declared 
topped  by  said  judgment  from  again  avail-  on,  and  all  growing  out  of  the  same  sub- 
ing  nimself  of  tne  grounds  of  defence  upon  ject-matter,  could  have  been  proved  in 
which  he  had  before  insisted.  Burke  v.  that  suit,  and  that  the  same  proof  offered 
Miller,  4  Gray,  114, 116.  See  also  Sargent  here  was,  in  the  former  suit,  properly  in- 
V.  Fitamatrick,  Id.  511,  514.  A  contracted  troduced  and  considered  on  the  merits, 
with  B  to  forward  and  deliver  certain  and  judgment  rendered  for  the  defendant, 
goods  belonginff  to  A.  B  entrusted  them  such  judgment  is  a  bar  to  the  second  suit, 
to  a  carrier,  who  failed  to  deliver  them.  Baker  v.  Band,  18  Barb.  152. 
A  brought  trover  against  the  carrier  ;  and  (a)  So  where,  from  the  nature  of  the 
the  carrier  obtained  in  this  action  a  jndg-  case,  a  certain  point  must  necessarily  have 
ment  on  the  merits  against  A.  B  also  been  decided,  evidence  is  not  admissible 
sued  the  carrier  for  the  non-delivery  of  the  to  show  that  it  was  not  submitted  to  the 
^oods,  and  it  was  held  that  the  -judgment  jury.  Butler  v.  Suffolk  Glass  Company, 
in  the  suit  brought  by  A  was  a  bar  to  the  126  Mass.  512. 
suit  by  B.    Greene  v.  Clarke,  2  Keman 
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§  533.  Fonnar  reooTary  in  aotions  of  tort  The  effect  of  farmer 
recovery  has  been  very  much  discussed,  in  the  cases  where  differ- 
ent actions  in  tort  have  successively  been  brought^  in  regard  to  the 
same  chattel ;  as,  for  example,  an  action  of  trover,  brought  after 
a  judgment  in  trespass.  Here,  if  title  to  the  property  was  set  up 
by  the  defendant  in  the  first  action,  and  it  was  foimd  for  him,  it 
is  clearly  a  bar  to  a  second  action  for  the  same  chattel ;  ^  even 
though  brought  against  one  not  a  party  to  the  former  suit,  but 
an  accomplice  in  the  original  taking.^  So,  a  judgment  for  the 
defendant  in  trover,  upon  trial  of  the  merits,  is  a  bar  to  an  action 
for  money  had  and  received,  for  the  money  arising  from  the  sale 
of  the  same  goods.'  But,  whether  the  plaintiff,  having  recovered 
judgment  in  trespass,  without  satisfaction,  is  thereby  barred  from 
afterwards  maintainiug  trover  against  another  person  for  the 
same  goods,  is  a  point  upon  which  there  has  been  great  diversity 
of  opinion.  On  the  one  hand,  it  is  said  that,  by  the  recovery  of 
judgment  in  trespass  for  the  full  value,  the  title  to  the  property  is 
vested  in  the  defendant,  the  judgment  being  a  security  for  the 
price ;  and  that  the  plaintiff  cannot  take  it  again,  and  there- 
fore cannot  recover  the  value  of  another.*  On  the  other  hand, 
it  is  argued,  that  the  rule  of  transit  in  rem  judicatam  extends  no 
farther  than  to  bar  another  action  for  the  same  cause  against  the 
same  party  ;  ^  that,  on  principle,  the  original  judgment  can  imply 
nothing  more  than  a  promise  by  the  defendant  to  pay  the  amount, 
and  an  agreement  by  the  plaintiff  that,  upon  payment  of  the 
money  by  the  defendant,  the  chattel  shall  be  his  own ;  and  that 
it  is  contrary  to  justice  and  the  analogies  of  the  law,  to  deprive  a 
man  of  his  property  without  satisfaction,  unless  by  his  express 
consent.  "  Solutio  pretii  emptionis  loco  habetur."  The  weight 
of  authority  seems  in  favor  of  the  latter  opinion.* 

1  Patt  0.  Roster,  2  Mod.  318  ;  8  Mod.  1,  8.  c.  nom.  Putt  v.  Bawstem ;  see  2 
Show.  211  ;  Skin.  40,  57  ;  8.  o.  T.  Rsym.  472. 
»  Fenrera  v,  Ardeii,  Cro.  El.  668  ;  8.  o.  6  Co.  7. 
»  Kitchen  v,  Campbell,  8  Wils.  804  ;  8.  c.  2  W.  Bl.  827. 


^  Broome  v.  Wooton,  Yelv.  67  ;  Adams  v.  Brouffhton,  2  Stra.  1078  ;  8.  a  Audrews^ 

.  M< 
Lropbeli  V,  Phelps,  1  rick.  70,  per 
•  Putt  V.  Rawstern,  8  Mod.  1 ;   Jenk.  Cent.  p.  189  ;   1  Shep.   Touchst  227  ;  More 


18  ;  White  «.  Philbrick,  6  Greenl.  147 ;  Rogers  «.  Moore,  1  Rice,  60. 

*  Drake  v,  Mitchell,  8  East,  258  ;  CampbeU  v,  Phelps,  1  Pick.  70,  per  Wilde,  J. 


V.  Watts,  12  Mod.  428 ;  8.  o.  1  Ld.  Raym.  614  ;  Lutterell  «.  ReyneU,  1  Mod.  282 ; 
Bro.  Abr.  tit  Judgnu  pi.  98 ;  Morton's  Case,  Cro.  £L  80  ;  Cocke  v.  Jennor,  HoK  66  ; 
Livingston  v.  Bishop,  1  Johns.  290  ;  Rawson  v.  Turner,  4  Johns.  425 ;  2  Kent, 
Coram.  388  ;  Curtis  v.  Groat,  6  Johns.  168  ;  Corbett  et  al.  v.  Barnes,  W.  Jones,  877 ; 
Cro.  Car.  448  ;  8.  o.  7  Vin.  Abr.  341,  pi.  10 ;  Barb  v.  Fish,  5  West.  Law  Joum.  278. 
The  foregoing  authorities  are  cited  as  establishing  principles  in  opposition  to  the  doe- 
trine  of  Broome  v.  Wooton.    The  following  cases  are  direct  a(fy'udiccUiona  to  the  ood.- 
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§  584.  Judgment  oonoliwiTe,  if  point  at  issue  was  neoessarily  In- 
cluded. It  is  not  necessary,  to  the  conclusiveness  of  the  former 
judgment,  that  issue  should  have  been  taken  upon  the  precise  point 
which  is  controverted  in  the  second  trial ;  it  is  sufficient,  if  that 
point  was  essential  to  the  finding  of  the  former  verdict.  Thus, 
where  the  parish  of  Islington  was  indicted  and  convicted  for  not 
repairing  a  certain  highway,  and  afterwards  the  parish  of  St. 
Pancras  was  indicted  for  not  repairing  the  same  highway,  on  the 
ground  that  the  line  dividing  the  two  parishes  ran  along  the  mid- 
dle of  the  road ;  it  was  held,  that  the  former  record  was  admissible 
and  conclusive  evidence  for  the  defendants  in  the  latter  case,  to 
show  that  the  road  was  wholly  in  Islington ;  for  the  jury  must 
have  found  that  it  was  so,  in  order  to  find  a  verdict  against  the 
defendants.^ 

§  585.  wiio  are  parties.  We  have  abeady  observed,  in  general, 
that  parties  in  the  larger  legal  sense^  are  all  persons  having  a 
right  to  control  the  proceedings,  to  make  defence,  to  adduce  and 
cross-examine  witnesses,  and  to  appeal  from  the  decision,  if  any 
appeal  lies.  Upon  this  ground,  the  lessor  of  the  plaintiff  in  eject- 
ment, and  the  tenant,  are  the  real  parties  to  the  suit,  and  are  con- 
cluded in  any  future  action  in  their  own  names,  by  the  judgment 
in  that  suit.^    So,  if  there  be  a  trial  between  B.'s  lessee  and  E., 

trarj  of  that  case.  Sanderson  v.  Caldwell,  2  Aiken »  195  ;  Osterhout  v,  Roberts,  8 
Cowen,  43 ;  Elliot  v.  Porter,  5  Dana,  299.  See  also  Campbell  v,  Phelps,.  1  Pick.  70, 
per  Wilde,  J.  ;  Claxton  v.  Swift,  2  Show.  441,  494  ;  Jones  «.  McNeil,  2  Bail.  466 ; 
Cooper  V,  Shepherd,  2  M.  G.  &  S.  266.  The  just  deduction  from  all  the  authorities, 
as  well  as  the  right  conclusion  upon  principle,  seems  to  be  this,  —  that  the  JudginerU 
in  trespass  or  trover  will  not  tranafer  the  title  of  the  goods  to  the  defendant,  although 
it  is  pleadable  in  bar  of  any  action  afterwards  brought  by  the  same  |daintiff,  or 
those  in  privity  with  him,  against  the  same  defendant,  or  those  in  privity  with 
him.  See  3  Am.  Law  Mag.  pp.  49-57.  And  as  to  the  original  parties,  it  seems 
a  just  rule,  applicable  to  all  personal  actions,  that  wherever  two  or  more  are  \it^ 
h\e  jointly  and  not  aeverallyt  a  judgment  against  one,  though  without  satisfaction, 
is  a  bar  to  another  action  against  any  of  the  others  for  the  same  cause  ;  but  it  is  not  a 
bar  to  an  action  against  a  stranger.  As  far  as  an  action  in  the  form  of  tort  can  be  said 
to  be  exclusively  joint  in  its  nature,  this  rule  may  govern  it,  but  no  farther.  This  doc- 
trine, as  applicalue  to  joint  contracts,  has  been  recentiy  discussed  in  England,  in  the 
case  of  King  v.  Hoare,  13  M.  &  W.  494,  in  which  it  was  held  that  the  judgment  against 
one  alone  was  a  bar  to  a  subsequent  action  against  the  other. 

1  Rex  V.  St.  Pancras,  Peake^s  Cas.  219  ;  2  Sannd.  159,  note  (10),  by  Williams. 
And  see  Andrews  v.  Brown,  3  Cush.  130.  So,  where,  upon  a  complaint  for  flowing  the 
plaintifiTs  lands,  under  a  particular  statute,  darhaAes  were  awiurdea  for  the  past,  and  a 
prospective  assessment  of  damages  made  for  the  future,  flowage  ;  upon  a  subsequent 
apphcation  for  an  increase  of  the  assessment,  the  defendant  was  precmded  from  setting 
up  a  ri^ht  in  himself  to  flow  the  land,  for  the  right  mnst  necessarily  have  been  deter- 
mined m  the  previous  proceedings.    Adams  v.  Pearson,  7  Pick.  341. 

2  Doe  t).  Huddart,  2  Cr.  M.  &  R.  816,  822 ;  Doe  v.  Preece,  1  Tyrw.  410  ;  Aslin  «. 
Parkin,  2  Burr.  665  ;  Wriffht  v,  Tatham,  1  Ad.  &  El.  8, 19  j  Bull.  N.  P.  232  }  Graves 
V.  Joice,  5  Cowen,  261,  ana  cases  there  cited. 
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who  recoTcrs  judgment ;  and  afterwards  another  trial  of  title  to 
the  same  lands,  between  E.'s  lessee  and  B.,  the  former  rerdict 
and  judgment  will  be  admissible  in  evidence  in  favor  of  E/s  les- 
see against  B. ;  for  the  real  parties  in  both  cases  were  B.  and  E.^ 

§  586.  Privies.  The  case  of  privies,  which  has  already  been 
mentioned,  is  governed  by  principles  similar  to  those  which  have 
been  stated  in  regard  to  admissions ;  ^  the  general  doctrine  being 
this,  that  the  person  who  represents  another,  and  the  person  who 
is  represented,  have  a  legal  identity ;  so  that  whatever  binds  the 
one,  in  relation  to  the  subject  of  their  common  interest,  binds  the 
other  also.  Thus,  a  verdict  and  judgment  for  or  against  the  an- 
cestor bind  the  heir.^  So,  if  several  successive  remainders  are 
limited  in  the  same  deed,  a  judgment  for  one  remainder-man  is  • 
evidence  for  the  next  in  succession.^  But  a  judgment,  to  which 
a  tenant  for  life  was  a  party,  is  not  evidence  for  or  against  the 
reversioner,  unless  he  came  into  the  suit  upon  aid  prayer.^  So, 
an  assignee  is  bound  by  a  judgment  against  the  assignor,  prior  to 
the  assignment.^  There  is  the  like  privity  between  the  ancestor 
and  all  claiming  under  him,  not  only  as  heir,  but  as  tenant  in 
dower,  tenant  by  the  curtesy,  legatee,  devisee,  ^c.*^  A  judgment 
of  ouster,  in  a  qrw  warranto,  against  the  incumbent  of  an  office,  is 
conclusive  evidence  against  those  who  derive  their  title  to  office 
imder  him.®  Where  one  sued  for  diverting  water  from  his  works, 
and  had  judgment ;  and  afterwards  he  and  another  sued  the  same 
defendants  for  a  similar  injury ;  the  former  judgment  was  held 
admissible  in  evidence  for  the  plaintiffs,  being  prima  facie  evidence 
of  their  privity  in  estate  with  the  plaintiff  in  the  former  action.' 
The  same  rule  applies  to  all  grantees,  they  being  in  like  manner 
bound  by  a  judgment  concerning  the  same  land,  recovered  by  or 
against  their  grantor,  prior  to  the  conveyance.^ 

1  Bull.  N.  P.  282  ;  Calhonn  v.  Dunning,  4  DalL  120.  So,  a  judgment  in  trespass 
against  one  who  justifies  as  the  servant  of  J.  S.  is  evidence  against  another  defendant 
in  another  action,  it  appearing  that  he  ahio  acted  by  the  command  of  J.  8.,  who  was 
considered  the  real  party  in  both  cases.     Kinnersly «.  Orpe,  2  Doug.  617  ;  1  Dong.  6fi. 

s  ^jyra,  §§  180, 189,  528. 

»  Locke  V.  Norbome,  8  Mod.  141. 

<  Bnll.  N.  P.  282 ;  Pyke  v.  Crouch,  1  Ld.  Raym.  730. 

»  Bull.  N.  P.  282. 

A  Adams  v,  Barnes,  17  Mass.  865. 

'  Locke  V,  Norbome,  8  Mod.  141 ;  Outram  v,  Morewood,  8  East,  858. 

•  Rex  «.  Mayor,  &c.  of  York,  6  T.  R.  66,  72,  76  ;  BulL  N.  P.  281 ;  Rex  v.  Heb- 
den,  2  Stra.  1109,  n.  (1). 

*  Blakemore  v.  Glamorganshire  Canal  Co.,  2  C.  M.  &  R.  188. 
^  Foster  v.  £.  of  Derby,  1  Ad.  &  £L  787,  per  Littledale,  J. 


CHAP,   y.]  BECOBDS  AND  JUDICIAL  WRITINGS.  625 

§  587.  Judgments  in  oximinal  oases.  Upon  the  foregoing  princi- 
ples, it  is  obvious  that,  as  a  general  rule,  a  verdict  and  judgment 
in  a  criminal  case^  though  admissible  to  establish  the  fact  of  the 
mere  rendition  of  the  judgment,  cannot  be  given  in  evidence  in  a 
civil  action,  to  establish  thefaeU  an  which  it  toas  rendered.^  (a)  If 
the  defendant  was  convicted,  it  may  have  been  upon  the  evidence 
of  the  very  plaintiff  in  the  civil  action ;  and  if  he  was  acquitted, 
it  may  have  been  by  collusion  with  the  prosecutor.  But  beside 
this,  and  upon  more  general  grounds,  there  is  no  mutuality ;  the 
parties  are  not  the  same ;  neither  are  the  rules  of  decision  and 
the  course  of  proceeding  the  same.  The  defendant  could  not 
avail  himself,  in  the  criminal  trial,  of  any  admissions  of  the  plain- 
tiff in  the  civil  action ;  and,  on  the  other  hand,  the  jury  in  the 
civil  action  must  decide  upon  the  mere  preponderance  of  evidence, 
whereas,  in  order  to  a  criminal  conviction,  they  must  be  satisfied 
of  the  party's  guilt,  beyond  any  reasonable  doubt.  The  same 
principles  render  a  judgment  m  a  civil  action  inadmissible  evidence 
in  a  criminal  prosecution.^ 

^  Mead  v,  Boiitoxi,  8  Cash.  404.  In  one  case,  it  was  held,  that  the  deposition  of 
a  witness,  taken  before  the  coroner,  on  an  inquiry  touching  the  death  or  a  person 
killed  by  a  ooJlision  between  two  vessels,  was  receiTable  in  evidence,  in  an  action  for 
the  negligent  management  of  one  of  them,  if  the  witness  be  shown  to  be  beyond 
sea.  SilS  v.  Brown,  9  C.  &  P.  601,  per  Coleridge,  J.  But  qtuzre^  and  see  2  PhiL 
Evid.  74,  75  ;  infra,  §  658. 

3  1  Bull.  N.  P.  233 ;  Rex  v.  Boston,  4  East,  572 ;  Jones  v.  White,  1  Stra.  68,  per 
Pratt,  J.  Some  of  the  older  authorities  have  laid  much  stress  upon  the  question, 
whether  the  plaintiff  in  the  civil  action  was  or  was  not  a  witness  on  the  indictment. 
Upon  which  rarke,  B.,  in  Blakemore  v.  Glamorganshire  Canal  Co.,  2  C.  M.  &  R.  139, 
remarked  as  follows  :  "  The  case  being  brought  within  the  general  rule,  that  a  verdict 
on  the  matter  in  issue  is  evidence  for  and  against  parties  and  privies,  no  exception  can 
be  allowed  in  the  particular  action,  on  the  ground  that  a  circumstance  occurs  in  it, 
which  forms  one  of  the  reasons  why  verdicts  between  different  parties  are  held  to  be 
inadmissible,  any  more  than  the  absence  of  all  such  circumstances,  in  a  particular  case, 
would  be  allowed  to  form  an  exception  to  the  general  rule,  that  verdicts  between  other 
parties  cannot  be  received.  It  is  much  wiser,  and  more  convenient  for  the  adminis- 
tration of  justice,  to  abide  as  much  as  possible  by  general  rules."  A  record  hi  judg- 
ment in  a  criminid  case,  upon  a  plea  of  *' guilty, '  is  admissible  in  a  civil  action 
against  the  ^rty,  as  a  solemn  judicial  confession  of  the  fact ;  and,  according  to  some 
authorities,  it  is  conclusive.     But  its  conclusiveness  has  since  been  doubted ;   for  the 

flea  may  have  been  made  to  avoid  expense.    See  Phil,  k  Am.  on  Evid.  528,  n.  (4) ;   2 
hil.  Evid.  25  ;   Bradley  v.  Bradley,  2  Fairf.  867  ;   Reg.  v.  Motean,  12  Jur.  626  ;   11 
Q.  B.  1028  ;  Clark  v.  Irvin,  9  Ham.  181.    But  the  plea  of  nolo  eonUndem  is  an  admis- 

(a)  But  a  judgment  is  admissible  and  certain  property,  is  not  admissible  in  evi- 

conclusive  evidence  in  another  criminal  dence  to  prove  the  theft,  on  the  trial  of  a 

case  aoainst  the  same  defendant,  as  to  any  receiver  of  that  property,  upon  an  indict* 

facts  aecided  in  the  judgment     Com.  v,  ment  against  him  alone,  which  indict- 

Evans,  101  Mass.  25.    Cf.  Dennis's  Case,  ment  does  not  aver  that  the  thief  has 

110  Id.  18.    The  record  of  the  conviction  been  convicted.    Com.  «.  Eliaha,  8  Oray 

of  a  thief,  on  his  plea  of  "  guilty  "  to  an  (Mass. ),  460. 
indictment  against  him  alone  for  stealing 

TOL.  I.  40 
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§  588.  Judgments  mm  fiiota.  But,  as  we  have  before  remarked,^ 
the  verdict  and  judgment  in  any  case  are  always  admissible  to 
prove  the  fact^  that  the  judgment  was  rendered,  or  the  verdict 
given;  for  there  is  a  material  difference  between  proving  the 
existence  of  the  record  and  its  tenor,  and  using  the  record  as  the 
medium  of  proof  of  the  matters  of  fact  recited  in  it.  In  the  for- 
mer case,  the  record  can  never  be  considered  as  res  int^r  alios 
acta  ;  the  judgment  being  a  public  transaction,  rendered  by  pub- 
lic authority,  and  being  presumed  to  be  faithfully  recorded.  It 
is  therefore  the  only  proper  legal  evidence  of  itself,  and  is  con- 
clusive evidence  of  the  fact  of  the  rendition  of  the  judgment,  and 
of  all  the  legal  consequences  resulting  from  that  fact,  whoever 
may  be  the  parties  to  the  suit  in  which  it  is  offered  in  evidence. 
Thus,  if  one  indicted  for  an  assault  and  battery  has  been  acquitted, 
and  sues  the  prosecutor  for  malicious  prosecution,  the  record  of 
acquittal  is  evidence  for  the  plaintiff,  to  establish  that  fact,  not- 
withstanding the  parties  are  not  the  same.  But  if  he  were  con- 
victed of  the  offence,  and  then  is  sued  in  trespass  for  the  assault, 
the  record  in  the  former  case  would  not  be  evidence  to  establish 
the  fact  of  the  assault ;  for,  as  to  the  matters  involved  in  the  issue, 
it  is  res  inter  alios  acta,  (a) 

§  539.  Same  subject  The  distinction  between  the  admissibility 
of  a  judgment  as  a  fact,  and  as  evidence  of  ulterior  facts,  may  be 
further  illustrated  by  the  instances  in  which  it  has  been  recog- 
nized. Thus,  a  judgment  against  the  sheriff  for  the  misconduct 
of  his  deputy  is  evidence  against  the  latter  of  the  fact,  that  the 
sheriff  has  been  compelled  to  pay  the  amount  awarded,  and  for 
the  cause  alleged ;  but  it  is  not  evidence  of  the  fact  upon  which  it 
was  founded,  namely,  the  misconduct  of  the  deputy,  unless  he  was 
notified  of  the  suit  and  required  to  defend  it.*    So  it  is  in  other 

sion  for  that  trial  only,  and  is  not  admissible  in  a  subsequent  action.  Com.  v.  Horton, 
9  Pick.  206 ;  GuUd  v.  Lee,  8  Law  Reporter,  p.  488 ;  rnpra,  §f  179,  216.  In  Rco. 
V.  Moreau,  which  was  an  indictment  for  peijury  in  an  affidavit  in  which  the  defend- 
ant had  sworn  tiiat  the  prosecutor  was  indebted  to  him  in  £40,  and  the  civil  suit 
being  submitted  to  arbitration,  the  arbitrator  awarded  that  nothing  was  due,  the  award 
was  offered  in  evidence  against  the  prisoner,  as  proof  of  the  falsity  of  his  affidavit ;  bat 
the  court  held  it  as  mere^  the  declaration  of  the  arbitrator's  opinion,  and  therefore  not 
admissible  in  a  criminal  proceeding. 

1  Supra^  §  627.  *  Tyler  «.  tJlmer,  12  Mass.  166,  per  Parker,  C.  J. 

(a)  When  a  record  is  offered,  simply  to  without  identification  by  the  person  who 

prove  that  a  trial  was  had  at  a  certain  date,  has  the  custody  of  it,  if  sufficient  parol 

and  is  merely  iotroductory  in  its  nature,  evidence  is  given  to  prove  its  identic* 

the  original  file  of  the  record  is  admissible  Phelps  v.  Hunt,  48  Conn.  194. 
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cases,  where  the  officer  or  paxty  has  a  remedy  over.^  So,  where 
the  record  is  matter  of  inducement,  or  necessarily  introductory  to 
other  evidence ;  as,  in  an  action  against  the  sheriff  for  neglect,  in 
regard  to  an  execution ;  ^  or  to  show  the  testimony  of  a  witness 
upon  a  former  trial ;'  or  where  the  judgment  constitutes  one  of 
the  muniments  of  the  party's  title  to  an  estate,  as  where  a  deed 
was  made  under  a  decree  in  chancery,^  or  a  sale  was  made  by  a 
sheriff,  upon  an  execution.*  So,  where  a  party  has  concurrent 
remedies  against  several,  and  has  obtained  satisfaction  upon  a 
judgment  against  one,  it  is  evidence  for  the  others.^  So,  if  one 
be  sued  alone,  upon  a  joint  note  by  two,  it  has  been  held,  that  the 
judgment  against  him  may  be  shown  by  the  defendants,  in  bar  of 
a  second  suit  against  both,  for  the  same  cause,  to  prove  that,  as  to 
the  former  defendant,  the  note  is  extinct.^  So  a  judgment  inter 
alios  is  admissible,  to  show  the  character  in  which  the  possessor 
holds  his  lands.^ 

§  539  a.  Judgment  against  joint  and  seTeral  oontraoton.  But 
where  the  contract  is  several  as  well  as  Jointj  it  seems  that  the 
judgment  in  an  action  against  one  is  no  bar  to  a  subsequent  action 
against  all ;  nor  is  the  judgment  against  all,  jointly,  a  bar  to  a 
subsequent  action  against  one  alone.  For  when  a  party  enters 
into  a  joint  and  several  obligation,  he  in  effect  agrees  that  he  will 
be  liable  to  a  joint  action,  and  to  a  several  action  for  the  debt.  In 
either  case,  therefore,  the  bar  of  a  former  judgment  would  not 
seem  to  apply ;  for,  in  a  legal  sense,  it  was  not  a  judgment  be- 
tween the  same  parties,  nor  upon  the  same  contract.  The  con- 
tract, it  is  said,  does  not  merely  give  the  obligee  an  election  of 
the  one  remedy  or  the  other,  but  entitles  him  at  once  to  both, 
though  he  can  have  but  one  satisfaction.^ 


1  Kip  V,  Brigham,  6  Johns.  168 ;  7  Johns.  168  ;  Griffin  v.  Brown,  2  Pick.  804 ; 
Weld  V.  Nichol^  17  Pick.  538  ;  Head  v.  McDonald,  7  Monr.  203. 

*  Adams  v.  Balch,  6  Oreenl.  188. 

*  Claiges  V,  Sberwin,  12  Mod.  343  ;  Foster  v.  Shaw,  7  8.  &  R.  156. 

*  Barr  v.  Oratz,  4  Wheat.  213. 

*  Witmer  v.  Schlatter,  2  Bawle,  859 ;  Jackson  v.  Wood,  8  Wend.  27,  84  ;  Fowler 
V,  Savage,  8  Conn.  90,  96. 

*  Farwell  v.  Haiiard,  8  N.  H.  818. 

7  Ward  V.  Johnson,  13  Mass.  148.  See  also  Lechmere  v,  Fletcher,  1  C.  &  M.  628, 
684,  685,  per  Baylev,  B. 

"  Davis  V.  Lowndes,  1  Bing.  N.  C.  607,  per  Tindal,  C.  J.  See  further,  mpra,  §  527  a  ; 
WeUs  V.  Compton,  8  Roh.  (La.)  171. 

»  United  States  v.  Cashman,  2  Snmn.  426,  487-441,  per  Story,  J.  See  also  Sheehy 
V.  Mandeville,  6  Oranch,  253,  265 ;  I^hmere  r.  Fletcher,  1  C.  &  M.  623,  684,  685, 
per  Bayley,  B.  ;  Kirkpatridc  v,  Stingley,  2  Carter,  269. 
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itors  against  the  personal  property  of  their  debtor,  in  the  hands  of 
third  persons,  or  against  debts  due  to  him  bj  such  third  persons 
(commonly  called  the  process  of  foreign  attachment^  or  garnish- 
mentj  or  truitee  process) ,  are  treated  as  in  some  sense  proceedings 
in  rem,  and  are  deemed  entitled  to  the  same  consideration.^  But 
in  this  last  class  of  cases  we  are  especially  to  bear  in  mind,  that, 
to  make  any  judgment  effectual,  the  court  must  possess  and  exer- 
cise a  rightful  jurisdiction  over  the  res^  and  also  over  the  person, 
at  least  so  far  as  the  res  is  concerned ;  otherwise  it  will  be  disre- 
garded. And  if  the  jurisdiction  over  the  res  be  well  founded,  but 
not  over  the  person,  except  as  to  the  reSy  the  judgment  will  not  be 
either  conclusive  or  binding  upon  the  party  in  personam^  although 
it  may  be  in  rem? 

§  548.  Judgments  in  rem,  how  far  conolnBive.  In  all  these  cases 
the  same  principle  prevails,  that  the  judgment,  acting  in  rem,  shall 
be  held  conclusive  upon  the  title  and  transfer  and  disposition  of  the 
property  itself,  in  whatever  place  the  same  property  may  after- 
wards be  foimd,  and  by  whomsoever  the  latter  may  be  questioned ; 
and  whether  it  be  directly  or  incidentally  brought  in  question. 
But  it  is  not  so  universally  settled,  that  the  judgment  is  conclu- 
sive of  all  points  which  are  incidentally  disposed  of  by  the  judg- 
ment, or  of  the  facts  or  allegations  upon  which  it  professes  to  be 
founded.  In  this  respect,  different  rules  are  adopted  by  different 
States,  both  in  Europe  and  in  America.  In  England,  such  judg- 
ments are  held  conclusive,  not  only  in  rem,  but  also  as  to  all  the 
points  and  facts  which  they  professedly  or  incidentally  decide.* 
In  some  of  the  American  States  the  same  doctrine  prevails.  While 
in  other  American  States  the  judgments  are  held  conclusive  only 
in  rem^  and  may  be  controverted  as  to  all  the  incidental  grounds 
and  facts  on  which  they  profess  to  be  founded.^ 

1  See  cases  cited  in  4  Oowen,  520,  621,  b. ;  Story,  Gonfl.  Laws,  §  549  ;  Holmes  «. 
Remsen,  20  Johns.  229  ;  Hull  v.  Blake,  13  Mass.  153 ;  McDaniel  v.  Hnghea,  8  East, 
867  ;  Philips  v.  Hunter,  2  H.  Black.  402,  410. 

'  Story,  Confl.  Laws,  §  592  a.  See  also  Id.  §  549,  and  n. ;  BisseU  v.  Briggs,  9  Mass. 
468  ;  3  Barge,  Conim.  on  Col.  &  For.  Law,  pt  2,  ch.  24,  pp.  1014-1019. 

>  In  Hlad  v.  Bamfield,  decided  by  Lord  Nottingham,  and  reported  in  8  SwaasL  604, 
a  perpetual  injunction  was  awarded  to  restrain  certain  suits  of  trespass  and  trover  for 
seizing  the  goods  of  the  defendant  (Bamfield)  for  trading  in  Iceland,  oontraiy  to  certain 
privileges  granted  to  the  plaintiff  and  others.  The  property  was  seized  and  conddmsed 
lu  the  Danish  courts.  Lord  Nottingham  held  the  sentence  oonclosive  against  the 
suits,  and  awarded  the  injunction  accoi-dingly. 

^  Story,  Confl.  Laws,  §  598.  See  4Cowen,  522,  n.,  and  cases  there  cited  ;  Yandea- 
heuyel  v,  U,  Insur.  Co.,  2  Cain.  Cases  in  Err.  217  ;  2  Johns.  Cases,  451 ;  Id.  481;  Bofain- 
son  v.  Jones,  8  Mass.  586  ;  Maley  v.  Shattuck,  8  Cranch,  488  ;  2  Kent,  Comm.  Lect 
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§  544.  Decrees  affecting  pereonal  statue.  A  similar  doctrine  has 
been  contended  for,  and  in  many  cases  successfully,  in  favor  of 
sentences  which  touch  the  general  capacity  of  peraanSj  and  those 
which  concern  marriage  and  divorce.  Foreign  jurists  strongly 
contend  that  tlie  decree  of  a  foreign  court,  declaring  the  state 
(^status)  of  a  person,  and  placing  him,  as  an  idiot,  or  a  minor,  or 
a  prodigal,  under  guardianship,  ought  to  be  deemed  of  universal 
authority  and  obligation.  So  it  doubtless  would  be  deemed,  in 
regard  to  all  acts  done  within  the  jurisdiction  of  the  sovereign 
whose  tribunals  pronounced  the  sentence.  But  in  the  United 
States  the  rights  and  powers  of  guardiand  are  considered  as  strictly 
local ;  and  no  guardian  is  admitted  to  have  any  right  to  receive 
the  profits  or  to  assume  the  possession  of  the  real  estate,  or  to 
control  the  person  of  his  ward,  or  to  maintain  any  action  for  the 
personalty,  out  of  the  States,  under  whose  authority  he  was  ap- 
pointed, without  having  received  a  due  appointment  from  the 
proper  authority  of  the  State,  within  which  the  property  is  situ- 
ated, or  the  act  is  to  be  done,  or  to  whose  tribunals  resort  is  to 
be  had.  The  same  rule  is  also  applied  to  the  case  of  execubor9 
and  administrators.  ^ 

§  545.  Marriage.  In  regard  to  marriages,  the  general  principle 
is,  that  between  persons  sui  juris,  marriage  is  to  be  decided  by 
the  law  of  the  place  where  it  is  celebrated.  If  valid  there,  it  is 
valid  everywhere.  It  has  a  legal  ubiquity  of  obligation.  If 
invalid  there,  it  is  invalid  everywhere.  The  most  prominent,  if 
not  the  only  known,  exceptions  to  this  rule,  are  marriages  involv- 
ing polygamy  and  incest ;  those  prohibited  by  the  public  law  of 
a  country  from  motives  of  policy;  and  those  celebrated  in  foreign 
countries  by  subjects  entitling  themselves,  under  special  circum- 
stances, to  the  benefit  of  the  laws  of  their  own  country.^  As  to 
sentences  confirming  marriages,  some  English  jurists  seem  disposed 
to  concur  with  those  of  Scotland  and  America,  in  giving  to  them 
the  same  conclusiveness,  force,  and  effect.  If  it  were  not  so,  as 
Lord  Hardwicke  observed,  the  rights  of  mankind  would  be  very 
precarious.     But  others,  conceding  that  a  judgment  of  a  third 

S7,  pp.  12Q,  121,  4th  ed.,  and  cases  there  cited ;  Tarleton  v.  Tarleton,  4  M.  fc  Selw. 
20  ;  Feters  v.  Warren  Insur.  Co.,  8  Sumn.  389  ;  Oelston  v.  Hoyt,  8  Wheat.  246. 

^  Story,  Confl.  Laws,  §§  499,  504,  594 ;  Morrell  v.  Dickey,  1  Johns.  Ch.  158 ; 
Kraft  V.  wickey,  4  O.  &  J.  882  ;  Dixon  v.  Ramsay,  8  Cranch,  819.  See,  as  to  foreign 
ezecatora  and  administratxffs,  Story,  Confl.  Laws,  §§  518-528.    Supra,  §  525  &  notes. 

'  Story,  Confl.  Laws,  §§  80,  81, 118.  See  post,  yol.  ii  (7th  ed.)  {§  460-404,  tit 
Marriage. 
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country,  on  the  validity  of  a  marriage  not  within  its  territories, 
nor  had  between  subjects  of  that  country,  would  be  entitled  to 
credit  and  attention,  deny  that  it  would  be  universally  binding.^ 
In  the  United  States,  however,  as  well  as  in  Scotland,  it  is  firmly 
held,  that  a  sentence  of  divorce^  obtained  bona  fide  and  without 
fraud,  pronounced  between  parties  actually  domiciled  in  the 
country,  whether  natives  or  foreigners,  by  a  competent  tribunal, 
having  jurisdiction  over  the  case,  is  valid,  and  ought  to  be  every- 
where held  a  complete  dissolution  of  the  marriage,  in  whatever 
country  it  may  have  been  originally  celebrated.* 

§  546.  Foreign  judgmenti  in  penonam.  ^'  In  the  next  place,  as 
to  judgments  in  personam  which  are  sought  to  be  enforced  by  a 
suit  in  a  foreign  tribunal.  Thei*e  has  certainly  been  no  inconsid- 
erable fluctuation  of  opinion  in  the  English  courts  upon  this 
subject.  It  is  admitted  on  all  sides,  that,  in  such  cases,  the 
foreign  judgments  are  prima  facie  evidence  to  sustain  the  action, 
and  are  to  be  deemed  right  until  the  contrary  is  established;^ 
and,  of  course,  they  may  be  avoided,  if  they  are  foimded  in  fraud, 
or  are  pronounced  by  a  court  not  having  any  competent  jurisdic* 
tion  over  the  cause.^  But  the  question  is,  whether  they  are  not 
deemed  conclusive ;  or  whether  the  defendant  is  at  liberty  to  go 
at  large  into  the  original  merits,  to  show  that  the  judgment 
ought  to  have  been  different  upon  the  merits,  although  obtained 
bona  fide.  If  the  latter  course  be  the  correct  one,  then  a  still 
more  embarrassing  consideration  is,  to  what  extent,  and  in  what 
manner,  the  original  merits  can  be  properly  inquired  into."^ 
But  though  there  remains  no  inconsiderable  diversity  of  opinion 
among  tho  learned  judges  of   the  different  tribunals,  yet  the 

1  Roach  V.  Garvan,  1  Yes.  157  ;  Story,  ConJBl.  Laws,  §§  595,  596 ;  Sinclair  «.  Sin- 
clair, 1  Ha^.  Connist.  297  ;  Scrimsliire  v.  Scrimahire,  2  Hagg.  Consist.  395,  410. 

*  Story,  Confl.  Laws,  §  597.  See  also  the  lucid  jad^ent  delivered  by  Gibson,  C.  J., 
in  Dorsey  o.  Dorsey,  7  Watts,  850.  The  whole  subject  of  foreign  (uyorcea  has  re- 
ceived a  masterlv  discussion  by  Mr.  Justice  Story,  in  his  Commentaries  on  the  Conflict 
of  Laws,  c.  7,  §§  200-280*. 

'  See  Walker  v.  Witter,  1  Doug.  1,  and  cases  there  cited  ;  Arnott «.  Kedfem,  3  Bing. 
858 ;  Sinclair  v.  Fraser,  cited  1  Doug.  4,  5,  n. ;  Honlditch  v,  Donegal,  2  Clark  It  Finn. 
479  ;  6.  0.  8  Bligh,  801  ;  Don  r.  Lippman,  5  CUrk  &  Finn.  1,  19,  20  ;  Price  o.  Dew- 
hurst,  8  Sim.  279 ;  Alivon  v.  Fumival,  1  C.  M.  &.  R.  277  ;  Hall  «.  Odber,  11  East, 
118  ;  Ripple  v.  Bipple,  1  Bawle,  386. 

«  See  Bowles  v.  Orr,  1  Younge  &  ColL  464  ;  Story,  Confl.  Laws,  §§  544-550  ;  Fer- 

fason  V,  Mahon,  8  Perry  &  Dav.  143  ;  s.  o.  11  Ad.  &  £L  179  ;  Price  v,  Dewhnrst,  8 
imons,  279,  802  ;  Don  v.  Lippman,  5  Clark  k  Finn.  1, 19-21  ;  Bank  of  AostFalaais 
V.  Niaa,  15  Jnr.  967.     So,  if  the  defendant  was  never  served  with  process.    Ibid.    And 
see  Henderson  v.  Henderson,  6  Q.  B.  288. 
>  Story,  Confl.  Laws,  §  608. 
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present  inclination  of  the  English  courts  seems  to  be,  to  sustain 
the  conclusiveness  of  foreign  judgments.^  (a) 

1  IcL  §§  604-606.  See  Gainness  v.  Carroll,  1  B.  &  Ad.  459  ;  Becqnet  v.  McCarthy,  2 
B.  &  A.  951.  In  Houlditch  v,  Donegal,  8  Bli^h,  801, 337-340,  Lord  Brougham  held  a 
foreign  judgment  to  be  only  ffrima  facit  evidence,  and  gave  his  reaaona  at  large  for 
that  opinion.  On  the  other  hand,  Sir  L.  Shadwell,  in  Martin  v.  Kicolla,  8  Sim.  458, 
held  the  contrary  opinion,  that  it  was  conclusiye  ;  and  also  gave  a  very  elaborate 
judgment  upon  the  point,  in  which  he  reviewed  the  principal  authorities.  Of  course, 
the  learned  judge  meant  to  except,  and  did  except  in  a  later  case  (Price  v.  Dew- 
hurst,  8  Sim.  279,  802),  judgments  which  were  produced  by  fraud.  See  also  Don  v. 
Lippman,  5  Clark  &  Finn.  1,  20,  21 ;  Story,  Confl.  Laws,  §§  645-550,  605  ;  Alivon 
V.  Fumival,  1  C.  M.  &  R.  277,  284.  "It  is,  indeed,  very  difficult,"  observes 
Mr.  Justice  Story,  "  to  perceive  wliat  could  be  done,  if  a  different  doctrine  were 
maintainable  to  the  full  extent  of  opening  all  the  evidence  and  merits  of  the  cause 
anew,  on  a  suit  upon  the  foreign  judgment.  Some  of  the  witnesses  may  be  since  dead  ; 
some  of  the  vouchers  may  belost  or  destroyed.  The  merits  of  the  case,  as  formerly 
before  the  court,  upon  the  whole  evidence,  mav  have  been  decidedly  in  favor  of 
the  judgment ;  upon  a  partial  passession  of  the  oiiginal  evidence,  they  may  now 
appear  otherwise.  Suppose  a  case  purely  sounding  in  damages,  such  as  an  action 
for  an  assault,  for  slander,  for  conversion  of  property,  for  a  malicious  prosecution, 
or  for  a  criminal  conversation  ;  is  the  defendant  to  be  at  liberty  to  retry  the  whole 
merits,  and  to  make  out,  if  he  can,  a  new  case,  upon  new  evidence  ?  Or,  is  the 
court  to  review  the  former  decision,  like  a  court  of  appeal  upon  the  old  evidence? 
In  the  case  of  covenant,  or  of  debt,  or  of  a  breach  of  contract,  are  all  the  circum- 
stances to  be  re-eiuunined  anew  f  If  they  are,  by  what  laws  and  rules  of  evidence  and 
principles  of  justice  is  the  validity  of  the  original  judgment  to  be  tried  ?  Is  the 
court  to  open  the  judgment,  and  to  proceed  «z  (xqwi  el  boru)  f  Or  is  it  to  administer 
strict  law,  and  stand  to  the  doctrines  of  the  local  administration  of  justice  ?  Is  it  to 
act  upon  the  rules  of  evidence  acknowledged  in  its  own  juiisprudence,  or  upon  those  of 
the  foreign  jurisprudence  ?  These  and  many  more  questions  mi^ht  be  put  to  show  the 
intrinsic  difficulties  of  the  subject.  Indeed,  the  rule,  that  the  jud^ent  is  to  be 
prima  fade  evidence  for  the  plaintiff,  would  be  a  mere  delusion,  if  the  defendant 
miffht  still  (question  it,  by  opening  all  or  any  of  the  original  merits  on  his  side  ;  for, 
under  such  circumstances,  it  would  be  equivalent  to  grantine  a  new  trial.  It  is  easy 
to  understand  that  the  defendant  may  be  at  liberty  to  impeadx  the  original  justice  of 
the  jud^ent,  by  showing  that  the  court  had  no  jurisdiction  ;  or,  that  he  never  had 
any  notice  of  the  suit ;  or,  that  it  was  procured  by  fraud  ;  or,  that  upon  its  face  it  is 
founded  in  mistake ;  or,  that  it  ia  irregular,  and  bad  by  the  local  law.  Fori  rei  judieoUce, 
To  such  an  extent,  the  doctrine  is  intelligible  and  practicable.  Beyond  this,  the  right 
to  impugn  the  judgment  is  in  legal  effect  the  right  to  retry  the  merits  of  the  original 
cause  at  large,  and  to  put  the  defendant  upon  proving  those  merits.*'  See  Story,  Cx>nfl. 
Laws,  §  607  ;  Alivon  v.  Fumival,  1 C.  M.  &  B.  277. 

(a)  The  following  observations  upon  country,  the  decisions  of  the  highest  jndi- 

this  general  subject  are  by  Judge  Bed-  cial  tribunals  of  that  country  are  held 

field  :  —  conclusive  in  regard  to  it.    Tms  is  partly 

"  We  have  lately  had  occasion  carefully  upon  the  ground,  that  the  question  turns 

to  review  the  law  upon  this  subject,  and  upon  a  fact,  and  that  fact  is  the  true  state 

we  beg  leave  here  to  repeat  what  we  then  or  the  law  of  the  country,  which  is  but 

said.     Story,    Confl.  Laws    (Bedf.    ed.X  another   name  for  the  decisions  of  the 

§§  618  a-618  k.      There  is  no  title  con-  highest  legal  tribunals  of   the  country  : 

nected  with  the  general  subject  of  the  so  that  in  truth,  the  law  and  the  decisions 

conflict  of  laws,  more  embarrassing  than  of  these  tribunals  thus  become  identical, 

that    which   we    are     now    considering.  This  is  illustrated  in  a  recent  case.     Soott 

It  has  undergone  considerable  discussion  v.  Pilkington,  2  B.  &  S.  11 ;  8  Jur.  N.  h. 

since  the  lamented  decease  of  our  author.  557.       And   a   similar   conclusion    was 

We  have  therefore  felt  compelled  to  state,  arrived  at  in  a  later  case.      Crispin  v. 

as  far  as  we  could,  the  present  state  of  the  DogUoni,  9  Jur.  n.  s.  653.     In  the  case  of 

English  law  in  regud  to  it.  Scott  v.  Pilkington,  it  was  determined, 

"Whenever  it  becomes   unportant  to  that,  where  the  defendant,  domiciled  in 

determine  what  is  the  law  of  a  foreign  England,  and  having  his  place  of  bmineaa 
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§  547.   Same  subject    ^^  The  general  doctrine  maintained  in 
the  American  courts,  in  relation  to  foreign  judgments  in  per$onamy 

there,  eaye  a  letter  of  credit  to  parties  in  is  founded  npon  a  misapprehension  of 
New  York,  authorizing  them  to  draw  bills  what  is  the  law  of  England  ;  or, if  sneh 
of  exchange  on  his  bouse  in  Liverpool,  judgment  proceeds  upon  a  distinct  refti- 
such  letter  being  delivered  to  the  defend-  sal  to  recognize  the  utws  of  the  ooantry 
ant  in  New  York,  and  intended  to  be  under  which  the  title  to  the  subject- 
exhibited  to  purchasers  of  such  bills  as  matter  of  the  litigation  arose.  And  a 
authority  for  drawing  the  same,  the  claim  somewhat  similar  enunciation  of  the  ex- 
of  a  drawer  of  such  bills  upon  the  defend-  ceptions  to  the  conclusiTeness  of  foreign 
ant  for  non-acceptance  of  the  same  was  a  judgments  is  found  in  Bank  of  Anstra- 
contract  subject  to  the  law  of  New  York,  lasia  v.  Nias,  16  Q«  B.  717  ;  4  £ng.  L. 
as  to  its  validity,  force,  and  construction,  &  £q.  252. 

and  not  to  be  judged  of  by  the  law  of  Eng-  *'  There  are  some  cases  where  foreign 

land  in  any  respect     And  when  in  sncn  decrees  have  been  held  to  operate  ti»  rvai, 

case  an  action  nad  been  brought  in  the  and    thus    to   transfer   an  effectual  and 

courts  of  New  York,  and  the  defendant  absolute  title  to  property  sold  under  an 

appearinff  by  attorney,  it  had  been  ad-  order    or   execution    from    the    foreign 

judged  tnat,  by  the  law  of  that  State,  the  courts ;    but  where  in  other  cases,  very 

defendant  was  liable,  and  judgment  had  similarly  situated,  it  has  been  held  that 

been  rendered  thereon  against  nim,  such  only  the  title  of  the  judgment   debtor 

judgment  was  conclusive  as  to  the  matter,  passed  under  the  sale.    The  true  distine- 

although  if  the  contract  had  been  subject  tion  in  this  class  of  cases  seems  to  be, 

to  the  English  law,  and  the  New  York  that  where  the  court  assumes   to  allow 

court  had  mistaken  it,  the  judgment  would  adverse  claimants  to  interpose  objections 

not    have  concluded   an   English  court,  to  the  sale,  and  to  determine  the  validity 

The  case  of  Crispin  v,  Doglioni  involved  of  such  claims,  and  to  pass  a  perfect  title 

the  right  of  succession  to  personal  estate  to  the  thing  sold,  it  must  be  taken  as  a 

in  Portugal    by  one  domiciled  in    that  proceeding  in  rem,  and  as  having  effectn- 

country,    and  the    matter  having   been  ally  foreclosed   all    claim   of   title  from 

definitely  settled  by  the  decision  of  the  an}j  party,  who  did  in  fact  submit  his 

highest  judicial  tribunal  of  that  country,  claim  to  adjudication  before  the  courts 

it  was  held  conclusive  everywhere.  or  who  had  his  domicile  at  the  time  within 

'*  But  it  was  said  in  Scott  v.  Pilking-  the  jurisdiction  of  the  court,   and  who 

ton,  that  where  the  foreign  court,  in  giv-  might   therefore  have  been  heard  there, 

ing  judgment,  and  as  one  of  the  elements  provided  proper  notice  appears.     Inirie  v. 

upon   which    the    same    was  based,    as-  Gastrique,  8  C.  B.  K.  8.  406  ;  7  Jur.  m.  8. 

sumed  or  decided  a  question  of  English  1076  ;  Simpson  v.  Fogo,  supra  ;  Woodruff 

law,  by  which  the  cause  of  action  was  v.  Taylor,  20  Vt.  65. 

ruled,  and,  in  doing  so,  mistook  its  true  **  And  it  will  not  exonerate  the  defend- 

import,  in  such  case  the  judgment  of  the  ant  in  a  foreign  judgment,  that  he  be- 

foreign  courts  will  be  of  no  force  or  va-  came  a  part^  to  the  proceedings  merelj 

lidity  in  an  English  court     Scott  v.  Pil-  to  prevent  his  property  being  seized,  and 

kington,  2  B.  &  S.  11  ;  8  Jur.  N.  s.  557  ;  that  the  judgment  is  erroneous  in  &et 

Simpson  v.  Fogo,  9  Jur.  N.  8.  408.     In  and  in  law  on  the  merits;  whether  the 

the  case  of   Simpson  «.  Fogo,  the  effect  plea  alleges,  that  the  error  doee  or  does 

of  foreign  judgments  is  very  extensively  not  appear  upon  the  face  of  the  judg- 

discussed,  and  the  following  propositions  ment.    Nor  can  the  defendant  plead,  that 

declared,  which  may  be  regjarded  as  em-  the  enforcement  of  the  judgjment  in  Ei^- 

bracing  the  present  recognized  principles  land  is  contrary  to  natural  justice,  on  the 

of  English  law  upon  the  question.  ground  that  the  defendant  bad  disooversd 

'*  A  judgment  of  a  foreign  court  is  con-  fresh  evidence,   showing  tiiat  the  judg- 

dusive,  inUr  partes,  where  there  is  noth-  ment  is  erroneous  in  fact  or  in  law  npon 

ing  on  the  face  of  the  judgment  which  the  merits,  or  that  evidence  wm  improp- 

an  English  court  can  inquire  into.    But  erly  admitted.    De  Coss^  Brissao  «.  Katfa- 

the   courts  of   England   ma^   disregard  bone,  6  R.  k  Nor.  801. 

such  judgment,  inter  partes,  if  it  appears  **But  a  plea  in  bar  of  a  suit,  that  the 

on  the  record  to  be  manifestly  contrary  same  matter  has  been  acyudged  between 

to  natural  justice  ;   or  to  be  based  on  the  parties  in  a  foreign  court,  must  show 

domestic    legislation   not  recognized    in  that  the  judgment  is  final  and  conclusive 

Enghmd  or  other  foreign  countries ;   or  between  the  parties,  acoording  to  the  law 
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certainly  is,  that  they  are  prima  facie  evidence;  but  that  they 
are  impeachable.  But  how  far,  and  to  what  extent,  this  doctrine 
is  to  be  carried,  does  not  seem  to  be  definitely  settled.  It  has 
been  declared  that  the  jurisdiction  of  the  court,  and  its  power 
over  the  parties  and  the  things  in  controversy,  may  be  inquired 
into ;  and  that  the  judgment  may  be  impeached  for  fraud.  Be- 
yond this,  no  definite  lines  have  as  yet  been  drawn."  ^ 

1  story,  Confl.  Laws,  §  608.  See  also  2  Kent,  Ck)inm.  119-121,  and  the  valuable 
notes  of  Mr.  Metcalf  to  his  edition  of  Starkie  on  Evid.  rol.  i.  pp.  232,  233  (6th  Am. 
ed.)  ;  Wood  v.  Watkinson,  17  Conn.  500.  The  American  cases  seem  farther  to  sfree, 
that  when  a  foreign  judgment  comes  incidentally  in  question,  as,  where  it  is  the  foun- 
dation of  a  right  or  title  derived  under  it,  and  the  like,  it  is  conclusive.  If  a  foreign 
judgment  proceeds  upon  an  error  in  law,  apparent  upon  the  face  of  it»  it  may  be 
impeached  everywhere  ;  as,  if  a  French  court,  professing  to  decide  according  to  the  law 
of  England,  clearly  mistakes  it     Novelli  v.  Rossi,  2  B.  &  Ad^  757. 

of  the  place  where  such  judgment  is  pro-  tion,  with  that  implied  by  any  domestic 

nounced.    Frayes  v.  Worms,  10  0.  B.  n.  8.  judgment. 

149.  And  the  judgment  of  the  foreign  '*  But  there  is  still  a  very  essential  and 
court  mav  always  be  impeached  by  show-  important  distinction  between  the  two. 
ing  any  facts  whereby  it  is  made  to  ap-  Domestic  judgments  rest  upon  the  con- 
pear  that  the  court  had  not  jurisdiction  elusive  force  of  the  record,  which  is 
by  the  laws  of  the  country  where  ren-  absolutely  unimpeachable.  Foreign  judff- 
dered.  But  no  facts  can  be  shown,  by  ments  are  mere  matters  en  pais,  to  be 
way  of  defence  to  such  iudgment,  which  proved  the  same  as  an  arbitration  and 
might  have  been  urged  in  the  foreigi  award,  or  an  account  stated  ;  to  be  es- 
court.  Vanquelin  v.  Bouard,  9  L.  T.  tablished,  as  matter  of  fact  before  the 
N.  8.  582.  jury ;  and  hy  consequence  subject  to 
'*  These  cases,  mostly  of  recent  occur-  any  contradiction  or  impeachment  which 
rence,  have  carried  the  doctrine  of  the  might  be  urged  against  any  other  matter 
conclusive  force  of  foreign  judgments  con-  resting  upon  oral  proof.  Hence  any 
siderably  beyond  the  pomt  maintained  fraud  which  entered  into  the  concoction 
by  the  earlier  cases,  and  even  so  late  as  of  the  judgment  itself  is  proper  to  be 
within  the  last  thirty  years,  when  it  was  adduced,  as  an  answer  to  the  same  ;  but 
held,  by  the  courts  in  Westminster  Hall,  no  fraud  which  occurred,  and  was  known 
that  such  judgments  were  merely  prima  to  the  opposite  party,  before  the  rendi- 
facie  evidence  bf  debt,  and  did  not  oper-  tion  of  such  foreign  judgment,  and  which 
ate  as  an  absolute  and  conclusive  merger  might  therefore  have  been  brought  to  the 
of  the  cause  of  action.  Story,  Confl.  of  notice  of  the  foreign  court,  can  be  urged 
Laws,  §  599 ;  Smith  v.  Nicolls,  5  Bing.  in  defence  of  it 

N.  G.  208.     But  it  was  formally  held,  by  **It  is  proper  to  add,  that  while  the 

the  common   consent  of  counsel,  in  the  English  courts  thus  recognize  the  general 

House  of  Loixis,  as  early  as  1845,  that  a  force  and  validity  of  foreign  judgments, 

judgment  of  the  highest  judicial  tribunal  it  has  been  done  under  such  limitations 

of  France,  upon  the  same  subject-matter,  in  and  (qualifications,  that  great  latitude  still 

favor  of  the  present  defendant,  amounted  to  remains    for  breaking  the  force  of,  and 

resjudieataf  and  was  therefore  an  effectual  virtually  disregarding,  such  foreign  judg- 

merger  of  the  cause  of  action,  '  the  for-  ments  as  proceed  upon  an  obvious  misap- 

eign   tribunal    having   jurisdiction    over  prehension   of   the    principles  governing 

the  matter,  and  both  the  parties. haviuj^  the  case;  or  where  tneyare  produced  by 

been  regularly  brought  before '  it.      Ri-  partiality  or  favoritism,  or  corruption,  or 

cardo  v.  Garcias,  12  Gl.  &  Fin.  368.     So  where  upon  their  face  tiiey  appear  to  be  at 

that   now  it   may  be  regarded  as  fully  variance  with  the  instinctive  principles 

established  in  England,  that  the  contract  of  universal  justice.     2  Story,   Eo.  Jur. 

resulting    from   a   foreign   judgment   is  §§  1575-1584,  and  cases  cited ;    Boston 

equally  conclusive,  in  its  force  and  opera-  India  Rubber  Factory  v,  Hoit,  14  Yt  92. 

But  these  are  the  rare  exceptions." 
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§  548.  Judgments  of  other  Btates.  We  have  already  adverted  to 
the  provisions  of  the  constitution  and  statutes  of  the  United  States, 
in  regard  to  the  admissibility  and  effect  of  the  judgments  of  one 
State  in  the  tribunals  of  another.^  By  these  provisions,  such 
judgments,  authenticated  as  the  statutes  provide,  are  put  upon  the 
same  footing  as  domestic  judgments.^  ^^  But  this,"  observes  Mr. 
Justice  Story,  "  does  not  prevent  an  inquiry  into  the  jurisdiction 
of  the  court,  in  which  the  original  judgment  was  rendered,  to 
pronounce  the  judgment,  nor  an  inquiry  into  the  right  of  the 
State  to  exercise  authority  over  the  parties,  or  the  subject-matter, 
nor  an  inquiry  whether  the  judgment  is  founded  in,  and  im- 
peachable for,  a  manifest  fraud.  The  constitution  did  not  mean 
to  confer  any  new  power  upon  the  States ;  but  simply  to  regulate 
the  effect  of  their  acknowledged  jurisdiction  over  persons  and 
things  within  their  territory.  It  did  not  make  the  judgments  of 
other  States  domestic  judgments,  to  all  intents  and  purposes; 
but  only  gave  a  general  validity,  faith,  and  credit  to  them  as 
evidence.^  No  execution  can  issue  upon  such  judgments,  with- 
out a  new  suit  in  the  tribunals  of  other  States.  And  they  enjoy 
not  the  right  of  priority,  or  privilege,  or  lien,  which  they  have  in 
the  State  where  they  are  pronounced,  but  that  only  which  the 
lex  fori  gives  to  them  by  its  own  laws,  in  the  character  of  foreign 
judgments."  * 

§  549.  Foreign  judgments  at  oommon  law.  The  common  law 
recognizes  no  distinction  whatever,  as  to  the  effect  of  foreign  judg- 
ments, whether  they  are  between  citizens,  or  between  foreigners,  or 
between  citizens  and  foreigners ;  deeming  them  of  equal  obligation 
in  all  cases,  whoever  are  the  parties.^ 

§  550.   Decrees  of  ecdesiastloal  courts.     In  regard  to  the  decrees 

^  Supra,  §§  50i-^06.     And  see  Flourenoy  v.  Darke,  2  Brer.  206. 

'  Taylor  v.  Bryden,  8  Johns.  178.  Where  the  jurisdiction  of  an  inferior  oocut 
depends  on  a  fact,  which  such  court  must  necessarily  and  directly  decide,  its  dedsioa 
is  taken  as  conclusive  evidence  of  the  fact  Britain  v,  Einnaird,  1  B.  &  B.  43S ; 
Betts  V.  Bagley,  12  Pick.  572,  682,  per  Shaw,  C.  J. ;  Steele  v.  Smith,  7  Law  Bep.  461. 

^  See  Story's  Comment  on  the  Constit  U.  S.  ch.  29,  §§  1297-1807,  and  cases  there 
cited ;  Hall  v,  Williams,  6  Pick.  237  ;  Bissell  v.  Briggs,  9  Mass.  462  ;  Shumway  sl 
Stillman,  6  Wend.  447  ;  £vans  v.  Tatem,  9  Sei^g.  &  R.  260  ;  Benton  v.  Bui^t,  10  Sag. 
&  R.  240  ;  Harrod  v.  Barretto,  1  Hall,  155  ;  6.  c.  2  Hall,  302  ;  Wilson  «.  Niles,  2 
Hall,  358  ;  Hoxie  v.  Wright,  2  Vt.  268  ;  Bellows  v,  Ingham,  2  Vt.  675  ;  Aldricli  v. 
Kinney,  4  Conn.  880  ;  Bennett  v.  Morley,  1  Wilcox,  100.  See  further,  1  Kent,  Comm. 
260,  261,  and  n.  d.  As  to  the  effect  of  a  discharge  under  a  foreign  insolvent  law,  ses 
the  learned  judgment  of  Shaw,  0.  J.,  in  Betts  v.  Bagley,  12  Pick.  572. 

«  Story,  Conit.  Laws,  §  609  ;  McElmoyle  v.  Cohen,  13  Peten,  812, 328,  329 ;  Sttny, 
Confl.  Laws.  §  582  a,  n. 

^  Story,  Confl.  Laws,  {  610. 
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and  sentences  of  courts,  exercising  any  branches  of  the  eeelenas" 
tical  jurisdictianj  the  same  general  principles  goyem,  which  we 
have  already  stated.^  The  principal  branch  of  this  jurisdiction, 
in  existence  in  the  United  States,  is  that  which  relates  to  matters 
of  probate  and  adminutration.  And  as  to  these,  the  inquiry,  as  in 
other  cases,  is,  whether  the  matter  was  exclusively  within  the 
jurisdiction  of  the  court,  and  whether  a  decree  or  judgment  has 
been  passed  directly  upon  it.  If  the  affirmative  be  true,  the  de- 
cree is  conclusive.  Where  the  decree  is  of  the  nature  of  proceed- 
ings in  remy  as  is  generally  the  case  in  matters  of  probate  and 
administration,  it  is  conclusive,  like  those  proceedings,  against  all 
the  world.  But  where  it  is  a  matter  of  exclusively  private  litiga- 
tion, such  as,  in  assignments  of  dower,  and  some  other  cases  of 
jurisdiction  conferred  by  particular  statutes,  the  decree  stands 
upon  the  footing  of  a  judgment  at  common  law.^  Thus,  the  pro- 
bate of  a  will,  at  least  as  to  the  personalty,  is  conclusive  in  civil 
cases,  in  all  questions  upon  its  execution  and  validity.^  (a)  The 
grant  of  letters  of  administration  is,  in  general,  prima  fade  evi- 
dence of  the  intestate's  death ;  for  only  upon  evidence  of  that  fact 
ought  they  to  have  been  granted.^  (i)    And  if  the  grant  of  admin- 

1  2  Smith's  Leading  Gaaes,  440-448. 
«  Supra,  §§  625,  528. 

*  Poplin  V.  Hawke,  8  N.  H.  124  ;  1  Jarman  on  Willa,  pp.  22-24,  and  notes  by  Per- 
kins ;  Langdon  v.  Goddard,  8  Story,  13.     &ee  post,  yoL  \L  (7th  ed.)  §§  315,  [673],  698. 

*  Thompson  v,  Donaldson,  8  E^p.  63  ;  French  v.  French,  1  Dick.  268  ;  Succession 
of  Hamblin,  8  Rob.  (La.)  130  :  Jeflers  v.  Radcliff,  10  N.  H.  242.  But  if  the  fact,  that 
the  intestate  is  liying,  wnen  pleadable  in  abatement,  is  not  so  pleaded,  the  grant  of 
administration  is  conclusiye.  Newman  v.  Jenkins,  10  Pick.  515.  In  Moons  v.  De 
Bemales,  1  Buss.  801,  the  general  practice  was  stated  and  not  denied  to  be,  to  admit 
the  letters  of  administration,  as  sufficient  proof  of  the  death,  until  impeached  ;  but  the 
Master  of  the  Rolls,  in  that  case,  which  was  a  foreign  grant  of  administration,  refused 
to  receive  them  ;  but  allowed  the  party  to  examine  witnesses  to  the  fact. 


(a)  A  decree  of  a  probate  court  of  an- 
other State,  admittitag  to  probate  a  will 
within  its  jurisdiction,  is  conclusive  evi- 
dence, if  duly  authenticated,  of  the  valid- 
ity of  the  will,  upon  an  application  to 
prove  it  in  Massachusetts  ;  even  when  no, 
notice  of  the  offer  of  the  will  for  probate 
was  giyen,  if  by  the  law  of  that  State  no 
notice  was  required.  Crippen  v.  Dexter, 
18  Gray,  330. 

(b)  A  decree  of  the  probate  conrt,  grant- 
ing letters  of  administration,  is  not  ad- 
missible in  proof  of  the  death  of  the  intes- 
tate, as  between  strangers,  nor  eren  in  an 
action  brought  bv  the  person  who  has 
been  appointed  administrator,  in  his  indi- 


vidual capacity,  but  it  is  admissible  in  an 
action  by  the  administrator  in  his  official 
capacity  on  a  debt  due  the  supposed  de- 
ceased, as  evidence  that  the  pkintiff  has 
a  ri^ht  to  collect  the  debt ;  or  in  an  action 
agamst  the  administrator  as  such,  on  a 
debt  doe  from  the  supposed  deceased,  as 
evidence  that  the  defendant  is  bound  to 
pay  the  debt  Mutual  Benefit  Ins.  Co.  v. 
Tisdale,  91  U.  S.  288,  248  ;  Jochumsen  v. 
Suffolk  Savings  Bank,  8  AUen  (Mass.), 
87,  94  ;  Day  v.  Floyd,  130  Mass.  488.  Of. 
Tisdale  v.  Coim.  L.  Ins.  Co.,  26  Iowa, 
177  ;  8.  a  28  Id.  12  ;  Clayton  v.  Gres- 
ham,  10  Ves.  288 ;  Leach  v.  Leach,  8 
Jar.  21L 
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istration  turned  upon  the  question  as  to  which  of  the  parties 
was  next  of  kin,  the  sentence  or  decree  upon  that  question  is 
conclusive  everywhere,  in  a  suit  between  the  same  parties  for 
distribution.^  But  the  grant  of  administration  upon  a  woman's 
estate  determines  nothing  as  to  the  fact  whether  she  were  a  femt 
covert  or  not ;  for  that  is  a  collateral  fact,  to  be  collected  merely 
by  inference  from  the  decree  or  grant  of  administration,  and  was 
not  the  point  directly  tried.^  Where  a  court  of  probate  has  power 
to  grant  letters  of  guardianship  of  a  Iwiatic,  the  grant  is  conclusive 
of  his  insanity  at  that  time,  and  of  his  liability,  therefore,  to  be 
put  under  guardianship,  against  all  persons  subsequently  dealing 
directly  with  the  lunatic,  instead  of  dealing,  as  they  ought  to  do, 
with  the  guardian.' 

§  551.  Decrees  in  obanoery.  Decrees  in  chancery  stand  upon 
the  same  principles  with  judgments  at  common  law,  which  have 
already  been  stated.  Whether  the  statements  in  the  bill  are  to 
be  taken  conclusively  against  the  complainant  as  admissions  by 
him,  has  been  doubted ;  but  the  prevailing  opinion  is  supposed 
to  be  against  their  conclusiveness,  on  the  ground  that  the  facts 
therein  stated  are  frequently  the  mere  suggestions  of  counsel, 
made  for  the  purpose  of  obtaining  an  answer,  under  oath.^  If 
the  bill  has  been  sworn  to,  without  doubt  the  party  woidd  be 
held  bound  by  its  statements,  so  far  as  they  are  direct  allegations 
of  fact.  The  admissibility  and  effect  of  the  answer  of  the  defend- 
ant is  governed  by  the  same  rules.^  But  a  demurrer  in  chancery 
does  not  admit  the  facts  charged  in  the  bill ;  for  if  it  be  over- 
ruled, the  defendant  may  still  answer.  So  it  is,  as  to  pleas  in 
chancery ;  these,  as  well  as  demurrers,  being  merely  hypothetical 

1  Bam  V,  Jackson,  1  PhiL  Ch.  582 ;  2  T.  &  C.  585  ;  Thomas  v.  Ketteriehe,  1 
Ves.  883. 

>  Blackham's  Case,  1  Salk.  290,  per  Holt,  C.  J.  See  also  Hibehman  v.  DoUeban, 
4  Watts,  188. 

*  Leonard  v.  Leonard,  14  Pick.  280.  But  it  is  not  conclnslTe  against  his  sabse- 
quent  capacity  to  make  a  wi]L     Stone  v.  Damon,  12  Mass.  488. 

*  Doe  V,  Syboum,  7  T.  R.  8.  The  bill  is  not  evidence  acainst  the  party  in  wboee 
name  it  is  filed,  until  it  is  shown  that  he  was  privy  to  it  when  this  privity  is  estab- 
lished, the  bill  is  evidence  that  such  a  suit  was  instituted,  and  of  its  subject-matter  ;  bat 
not  of  the  plaintiff's  adndssion  of  the  truth  of  the  matters  therein  stated,  unless  it  were 
sworn  to.  The  proceeding  after  answer  are  admissible  in  evidence  of  the  privity  of  the 
party  in  whose  name  the  bill  was  filed.  Boileau  v.  Rudlin,  12  Jur.  899  ;  2  Ezch.  66S. 
And  see  Durden  v.  Cleveland,  4  Ala.  225  ;  Bull.  N.  P.  286.  See  further,  as  to  the 
admission  of  bills  and  answers,  and  to  what  extent,  Bandall  v.  Parramore,  1  Fla.  409  ; 
Roberts  v,  Tennell,  8  Monr.  247 ;  Clarke  «.  Robinson,  5  E  Monr.  55  ;  Adams  v. 
McMillan,  7  Port  78. 

«  Supra,  §§  171,  179,  188,  202. 


statements,  that,  ntpposinff  the  facts  to  be  as  alleged,  the  defend- 
ant is  not  bound  to  answer.^  But  pleadings,  and  depositions,  and 
a  decree,  in  a  former  suit,  the  same  title  being  in  issue,  are  ad- 
missible as  showing  the  acts  of  parties,  who  had  the  same  interest 
in  it  as  the  present  party,  against  whom  thej  are  offered.^  (a) 

§  552.  Depositions.  In  regard  to  depoiitions,  it  is  to  be  ob- 
served, that,  though  informally  taken,  yet  as  mere  declarations 
of  the  witness,  under  his  hand,  they  are  admissible  against  him, 
wherever  he  is  a  party,  like  any  other  admissions ;  or,  to  contra- 
dict and  impeach  him,  when  he  is  afterwards  examined  as  a 
witness.  But,  as  secondary  evidence,  or  as  a  substitute  for  his 
testimony  viva  voce,  it  is  essential  that  they  be  regularly  taken, 
under  legal  proceedings  duly  pending,  or  in  a  case  and  manner 
provided  by  law.*  (J)  And  though  taken  in  a  foreign  State,  yet  if 
taken  to  be  used  in  a  suit  pending  here,  the  forms  of  our  law,  and 
not  of  the  foreign  law,  must  be  pursued.^  But  if  the  deposition 
was  taken  in  perpetuam^  the  forms  of  the  law  under  which  it  was 
taken  must  have  been  strictly  pursued,  or  it  cannot  be  read  in 
evidence.*  If  a  bill  in  equity  be  dismissed  merely  as  being  in  its 
substance  unfit  for  a  decree,  the  depositions,  when  offered  as  sec^ 
ondary  evidence  in  another  suit,  will  not  on  that  account  be 
rejected.  But  if  it  is  dismissed  for  irregularity,  as,  if  it  come  be- 
fore the  court  by  a  bill  of  revivor,  when  it  should  have  been  by 
an  original  bill,  so  that  in  truth  there  was  never  regularly  any 
such  cause  in  the  court,  and  consequently  no  proofs,  the  deposi- 
tions cannot  be  read  ;  for  the  proofs  cannot  be  exemplified  with- 

1  Tomkins  v,  Aahby,  1  M.  &  Malk.  82,  88,  jier  Abbott,  Ld.  0.  J. 

*  Viscoimt  Lorton  v.  Earl  of  Kingston,  5  Clark  k  Fin.  269. 

*  As  to  the  manner  of  taking  depositions,  and  in  what  cases  they  may  be  taken,  see 
tupra^  §§  820-825. 

4  Evans  v.  Eaton,  7  Wheat.  426  ;  Farley  v.  King,  S.  J.  Court,  Maine,  in  Lincoln, 
Oct.  Term,  1822,  per  Preble,  J.  Bat  depositions  taken  in  a  foreign  country,  under  its 
own  laws,  are  admissible  here  in  proof  of  probable  cause,  for  the  arrest  and  extradition 
of  a  fugitive  from  justice,  upon  the  preliminary  examination  of  his  case  before  a  judge. 
See  Metzffer*s  Case,  before  Betts,  J.,  6  N.  Y.  Legal  Obs.  88. 

<  OouTd  V.  Gould,  8  Story,  616. 


(a)  Gf.  Torrey  «.  Pond,  102  Mass.  855. 
The  report  of  an  auditor  is  prima  faeU 
evidence  in  favor  of  the  party  for  whom 
he  decides,  and  is  sufficient,  at  the  trial 
of  the  cause,  to  put  the  burden  of  introdu- 
cing rebutting  evidence  on  the  other  side. 
The  report,  nowever,  does  not  exclude 
other  competent  evidence  on  either  side. 
Star  Glass  Co.  v.  Morey,  108  llass.  570  ; 


Somers  v.  Wright,  114  Id.  172;   Phillips 
V.  Cornell,  183  Id.  546. 

(6)  The  answers  of  a  party  to  a  suit,  to 
interrogatories  filed  in  a  case,  are  compe- 
t(«nt  evidence  against  him,  as  admissions 
on  his  part,  of  the  facts  stated  therein  in 
another  suit,  although  the  issues  in  the 
two  suits  be  different.  Williams  «.  Che- 
ney, 8 Gray  (Mass.),  215,  220. 


OQt  bill  and  answer,  and  they  cannot  be  read  at  lav,  unless  the 
bill  on  which  thcj  were  taken  can  be  read.' 

§  558.  Daposiuona.  Cro— -examlmitloii.  We  have  seen,  that  in 
regard  to  the  admissibilit?  of  a  former  judgment  in  evidence  it  is 
generally  neceesary  that  there  be  a  perfect  mutucUUif  between  the 
parties ;  neither  being  concluded,  unless  both  are  alike  bound.'  (a) 
But  with  respect  to  depotitioru,  though  this  rule  is  admitted  in 
its  general  principle,  yet  it  is  applied  with  more  latitude  of  dis- 
cretion ;  and  complete  mutuality,  or  identity  of  all  the  partiea,  is 
not  required.  It  is  generally  deemed  sofficient,  if  the  matters 
in  issue  were  the  same  in  both  cases,  and  the  party,  against  whom 
the  deposition  is  offered,  had  full  power  to  croBS-examine  the 
witness.  Thus,  where  a  bill  was  pending  in  chancery,  in  favor 
of  one  plaintiff  against  several  defendants,  upon  which  the  court 
ordered  an  issue  of  deviiavit  vel  non,  in  which  the  defendants  in 
chancery  should  be  pliuntiffa,  and  the  plaintiff  in  chancery  de- 
fendant ;  and  the  issue  was  found  for  the  plaintiffs ;  after  which 
the  plaintiff  in  chancery  brought  an  ejectment  on  his  own  demise, 
claiming  as  heir  at  law  of  the  same  testator,  against  one  of  those 
defendants  alone,  who  claimed  as  devisee  under  the  will  for- 
merly in  controversy ;  it  was  held,  that  the  testimony  of  one  of 
the  subscribing  witnesses  to  the  will,  who  was  examined  at  the  foi^ 
mer  trial,  but  had  since  died,  might  be  proved  by  the  defendant 
in  the  second  action,  notwithstanding  the  parties  were  not  all  the 
same ;  for  the  same  matter  was  in  controversy,  in  both  cases,  and 

I  BxckhonM  v.  Hiddleton,  1  Ck  Cu.  17S,  176  ;  H&ll  v.   Hoddfadoti,  2  P.  Vmi. 

182  I  Vingbsn  v.  Fitogerxld,  I  Soh.  fe  Left.  816. 

*  Supra,  i  621.  The  ntvm  bivbij  by  Chief  Baron  Gilbert,  for  Bpplring  Uu  inle,  to 
the  BUDS  extant,  to  depositionB  taken  in  ctasncetT,  in,  thit  othenrue  great  muchitf 
wonld  engae  ;  "(or  then  a  mnn,  that  cerer  vu  party  to  the  cbanMr;  prorMiliii^ 
might  lue  iigsinit  bia  advemiy  all  the  depoaitions  that  mode  asninst  him  ;  and  be  in 
hia  own  advantage  conld  not  nse  the  depositions  that  made  for  nim,  becaoae  the  other 
party,  not  being  concerned  in  the  nit,  had  not  the  libertv  to  croaa-examine,  and  tbere- 
fore  cannot  be  encountered  with  anT  depositions,  out  nf  tne  canie."  1  Oilb.  Evid.  €2  : 
Bushtrorth  D.  Conntesa  of  Pembroke,  Hardr.  472.  But  tbB  exception  allowed  in  tin 
text  is  clearly  not  within  tliU  mischief,  the  right  of  croaa-examination  being  anlimitcd, 
as  to  the  matten  in  qaeation. 

(a)  In  the  Elng**  Bench,  It  ma  held  oripnal  evidence  against  him.    Cockbani, 

hr  two  of  the  judges,  one  disaenting,  tliat  0.  J.,  said,    "  A.  nan  who  brinft*  fonranl 

Where  a  p&rtjmakea  naeof  thedepoaitiona  another,  for  tbe  purpose  of  aaaarting  or 

of  witneaaes  in  a  init  with  anolier  party,  proving  antne  fact  on  bia  behalf,  whethtf 

In  tegtrA  to  Oie  satne  anbject-ntatter,  that  in  a  court  of  instice  or  otherwiae,  mast  be 

he,  by  thn«  making  nse  of  the  dapoaition  taken  bimself  to  asaert  the  fact  which  he 

as   true,   knowing  its    contents,   ao    far  thus  seeka    to  establish."      Bicharda  «. 

affirma  its  troth,  that  it  may  be  osed  aa  Mofgan,  10  Jar.  n.  a.  669. 


the  lessor  of  the  plaintiff  had  precisely  the  same  power  of  object- 
ing to  the  competencj  of  the  witness,  the  same  right  of  calling 
witnesses  to  discredit  or  contradict  his  testimony,  and  the  same 
right  of  cross-examination,  in  the  one  case,  as  in  the  other .^  If 
the  power  of  cross-examination  was  more  limited  in  the  former 
suit,  in  regard  to  the  matters  in  controyersy  in  the  latter,  it  would 
seem  that  the  testimony  ought  to  be  excluded.^  The  same  rule 
applies  to  privies,  as  well  as  to  parties. 

§  554.  In  equity.  But  though  the  general  rule,  at  law,  is,  that 
no  evidence  shall  be  admitted,  but  what  is  or  might  he  under  the 
examination  of  both  parties;^  yet  it  seems  clear,  that,  in  equity y 
a  deposition  is  not,  of  course,  inadmissiblej  in  evidence,  because 
there  has  been  no  erosB-examination,  and  no  waiver  of  the  right. 
For  if  the  witness,  after  his  examination  on  the  direct  interroga- 
tories, should  refuse  to  answer  the  cross-interrogatories,  the  party 
producing  the  witness  will  not  be  deprived  of  his  direct  testimony, 
for,  upon  application  of  the  other  party,  the  court  would  have 
compelled  him  to  answer.^  So,  after  a  witness  was  examined  for 
the  plaintiff,  but  before  he  could  be  cross-examined,  he  died ;  the 
court  ordered  his  deposition  to  stand ;  ^  though  the  want  of  the 
cross-examination  ought  to  abate  the  force  of  his  testimony.^  So, 
where  the  direct  examination  of  an  infirm  witness  was  taken  by 
the  consent  of  parties,  but  no  cross-interrogatories  were  ever  filed, 
though  the  witness  lived  several  months  afterwards,  and  there  was 
no  proof  that  they  might  not  have  been  answered,  if  they  had  been 
filed ;  it  was  held,  that  the  omission  to  file  them  was  at  the  peril 
of  the  party,  and  that  the  deposition  was  admissible.^  A  new 
commission  may  be  granted,  to  cross-examine  the  plaintiff's  wit- 
nesses abroad,  upon  subsequent  discovery  of  matter  for  such  ex- 


*  Wright  V.  Tatham,  1  Ad.  &  £1.  3  ;  12  Yin.  Abr.  tit.  Evidence,  A,  b,  81,  pL  45, 
47.    As  to  the  persons  who  are  to  be  deemed  parties,  see  supra,  §§  523,  535. 

*  Hardr.  315 ;  Cazenove  «.  Yaughan,  1  M.  &  S.  4.  It  has  been  held  that  the 
deposition  of  a  witness  before  the  coroner,  upon  an  incjuiry  toachins  the  death  of  a 
person  kiUed  by  a  collision  of  ressels,  was  admissible  m  an  action  for  the  n^ligent 
management  of  one  of  them,  if  the  witness  is  shown  to  be  beyond  sea.  Sills  v.  Brown, 
9  G.  &  P.  601,  603,  per  Coleridge,  J. ;  BuU.  N.  P.  242 ;  Rex  v.  Eriswell,  8  T.  R.  707, 
712,  721  ;  J.  Kely.  65. 

*  Cazenoye  v.  Yaaghan,  1  M.  &  S.  4,  6 ;  Attorney-General  v,  Davison,  1  McCl.  &  Y. 
160  ;  Gass  v.  Stinson,  8  Snmn.  98, 104,  105. 

^  Courteney  v.  Hoskins,  2  Russ.  258. 

*  Arundel  v.  Arundel,  1  Chan.  R.  90. 

*  O'Callaghan  v.  Murphy,  2  Sch.  &  Lef.  158  ;  Gass  v.  Stinson,  8  Snmn.  98,  106, 
107.     But  see  Kissam  v.  Forrest,  25  Wend.  651. 

'  Gass  V,  Stinson,  3  Sumn.  98,  where  this  subject  is  folly  examined  by  Story,  J. 

VOL.  I.  41 
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amination.^  But  where  the  deposition  of  a  witness,  since  deceased, 
was  taken,  and  the  direct  examination  was  duly  signed  by  the 
magistrate,  but  the  cross-examination,  which  was  taken  on  a  sub- 
sequent day,  was  not  signed,  the  whole  was  held  inadmissible.^ 

§  655.  Depoflitioui  relating  to  oiistom.  DepontianSy  as  well  as 
verdicts^  which  relate  to  a  custom,  or  prescription,  or  pedigree, 
where  reputation  would  be  evidence,  are  admissible  against 
strangers ;  for  as  the  declarations  of  persons  deceased  would  be 
admissible  in  such  cases,  a  fortiori  their  declarations  on  oath  are 
so.^  But  in  all  cases  at  law,  where  a  deposition  is  offered  as 
secondary  evidence,  that  is,  as  a  substitute  for  the  testimony  of 
the  witness  viva  voee^  it  must  appear  that  the  witness  cannot  be 
personally  produced ;  unless  the  case  is  provided  for  by  statute,  or 
by  a  rule  of  the  court.* 

§  556.  inqtdflitioui.  The  last  subject  of  inquiry  under  this  head 
is  that  of  inqui9itions.  These  are  the  results  of  inquiries,  made 
under  competent  public  authority,  to  ascertain  matters  of  public 
interest  and  concern.  It  is  said  that  they  are  analogous  to  pro- 
ceedings in  remj  being  made  on  behalf  of  the  public;  and  that 
therefore  no  one  can  strictly  be  said  to  be  a  stranger  to  them. 
But  the  principle  of  their  admissibility  in  evidence,  between  pri- 
vate persons,  seems  to  be,  that  they  are  matters  of  public  and 
general  interest,  and  therefore  within  some  of  the  exceptions  to 
the  rule  in  regard  to  hearsay  evidence,  which  we  have  heretofore 
considered.^  Whether,  therefore,  the  adjudication  be  founded  on 
oath  or  not,  the  principle  of  its  admissibility  is  the  same.  And^ 
moreover,  it  is  distinguished  from  other  hearsay  evidence,  in  hav- 
ing peculiar  guaranties  for  its  accuracy  and  fidelity.*  The  general 
rule  in  regard  to  these  documents  is,  that  they  are  admissible  in 
evidence,  but  that  they  are  not  conclusive  except  against  the 
parties  immediately  concerned,  and  their  privies.  Thus,  an  in- 
quest of  office,  by  the  attorney-general,  for  lands  escheating  to  the 
government  by  reason  of  alienage,  was  held  to  be  evidence  of  title, 
in  all  cases,  but  not  conclusive  against  any  person,  who  was  not 
tenant  at  the  time  of  the  inquest,  or  party  or  privy  thereto,  and 

1  King  of  Hanorer  v,  Wheatley,  4  Beay.  78. 

*  Beg.  V.  France,  2  M.  &  Rob.  207. 

•  BuSl  N.  p.  289,  240 ;  supra,  §§  127-180,  189,  140. 

*  Supra,  §§  822,  828. 
»  Supra,  §§  127-140. 

•  PhiL  &  Am.  on  Evid.  678,  579 ;  1  Staik.  Eyid.  260,  261,  268.    \ 


tiiat  eucb  persona,  therefore,  might  show  that  there  were  lawful 
heirs  m  eMe,  who  were  not  alieas.^  So,  it  has  been  repeatedly 
held  that  inquisitions  of  lunacy  may  be  read ;  but  that  they  are 
not  generally  conclusive  against  persons  not  actually  parties.' 
But  inquisitions,  eztrajndicially  taken,  are  not  admissible  in 


'  stokes  V,  Dswes,  i  Huon,  203,  per  Story,  J. 

*  SewMon  V.  S^ley,  2  Atk.  *12  ;  Dan  v.  Ckrk,  S  H»lsL  217,  par  Kwing,  C.  J.  j 
Hirt  V.  Deamer,  6  Wend.  497  ;  FHJdir  «.  Silk,  S  Cuapb.  126  ;  3  SUdd.  Chan.  G78. 

■  Oiowop  V.  Pole,  8  H.  &  S.  176  ;  Utkow  t>.  Earner,  2  H.  61.  437.  See  tupra, 
I KO,  that  the  inqoiiition  ii  conclusive  agiinat  persona,  who  nndertake  mbsequently 
to  deal  with  the  Innatic,  inataad  of  dealing  with  the  guardiai),  and  asek  to  avoid  hu 
nHhority,  coUatenlly,  bj  thowing  tliat  Uie  party  waa  reatored  to  hia  naaon. 
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CHAPTER  VI. 

OF   PBITATB  WBITINOS. 

§  557.  Privata  wriunss.  The  last  class  of  writteo  evidence 
which  we  propose  to  consider  is  that  of  fbi7ate  wbitingb. 
And,  in  the  discussion  of  this  subject,  it  is  not  intended  sepa- 
ratelj  to  mention  every  description  of  writings  comprised  in  this 
class,  but  to  state  the  principles  which  gorem  the  proof,  admis- 
sibility, and  effect  of  them  all.  In  general,  all  private  writings 
produced  in  evidence  muat  be  proved  to  be  genuine ;  but  in  what 
is  now  to  be  said,  particular  reference  is  had  to  aolenm  obligatioos 
and  instruments,  under  the  hand  of  the  party,  purporting  to  be 
evidence  of  title ;  such  as  deeds,  bills,  and  notes.  These  must  be 
produced,  and  the  execution  of  them  generally  be  proved,  or  their 
absence  must  be  duly  accounted  for,  and  their  loss  supplied  bj 
secondary  evidence. 

§  558.  Proof  of,  wtaen  loat.  And  first,  in  regard  to  the  p&odco- 
TioN  of  such  documents.  If  the  instrument  is  lost,  the  party  is  re- 
quired to  give  some  evidence  that  such  a  paper  once  existed, 
though  slight  evidence  is  sufficient  for  this  purpose,  and  that  a 
boTM  fide  and  diligent  search  has  been  unsuccessfully  made  for  it 
in  the  place  where  it  was  most  likely  to  be  found,  if  the  nature  of 
the  case  admits  such  proof ;  after  which,  his  own  affidavit  is  ad- 
missible to  the  fact  of  its  loas.^    The  same  rule  prevails  where 

1  Svpni,  S  349,  and  cases  there  cit«d.  The  role  ll  not  restricted  to  facta  ptcnliarij 
within  the  party's  knowledge  ;  but  permiti  him  ts  state  other  pertinent  facta,  snch  aa 
his  search  for  the  dociuoBBt  elsewhere  than  among  Ws  own  papers,  Veddsr  v.  Wilkins, 
C  Denio,  6*.  In  regard  to  the  order  of  the  proof,  namely,  wbethsr  the  eiistaioe  and 
eenuineness  of  the  paper,  and  of  course  its  general  cbalBcter  or  contents,  mu£t  be  ptorrd 
befort  any  evidence  can  be  received  of  ita  loss,  the  decisions  are  not  umfoim.  The 
earlier  and  some  later  caaei  require  that  this  order  should  be  atrictly  obeerred. '  Ooodiei 
V.  Lake,  1  Atk.  4*6 ;  Sima  v,  Sims,  2  Rep.  Const.  Ct  226  ;  Eimball  v.  Momll,  4 
Oreenl.  368  ;  Stockdale  v.  Young,  8  Strobb.  601,  n.  In  other  cases,  it  has  been  hdd, 
that,  in  the  order  of  proofs  the  loss  or  destruction  of  the  paper  must  first  be  shown. 
Wilts  V.  McUole,  2  South.  GOI  ;  Steriino  v.  Potla,  Id.  773  ;  Shrowdeis  e.  Ihrper, 
1  Harringt.  444  ;  FHnn  v.  M'Goni^e,  9  Watta  A.  Serg.  76  ;  Monay  o.  Buchanan,  7 
Blackf.  649  ;  Parke  «.  Bird,  3  Bair,  S60.  But,  on  the  one  band,  it  ia  plain,  that  the 
ptW)f  of  the  loBS  of  a  dooumeot  ueceasarily  invoivea  some  descriptiTe  proof  of  the  docn- 
msot  iloelf,  though  not  to  the  degree  of  precision  subsequently  ^tovmuj  in  order  to 


the  iQBtrament  is  destroyed.  What  degree  of  diligence  in  the 
search  ia  necessaiy  it  is  not  easy  to  define,  as  each  case  depends 
much  on  its  peculiar  circumstances ;  and  the  question,  whether 
the  loss  of  the  instrument  is  sufficiently  proved  to  admit  second- 
a^  evidence  of  its  contents,  is  to  be  determined  by  the  court  and 
not  by  the  jury.^  (a)  But  it  seems  that,  in  general,  the  party  is 
expected  to  show  that  he  has  in  good  faith  exhausted,  in  a  reason- 
able degree,  all  the  sources  of  information  and  means  of  discovery 
which  the  nature  of  the  case  would  naturally  suggest,  and  which 
were  accessible  to  him.^  (&)  It  should  be  recollected,  that  the  ob- 
ject of  the  proof  is  merely  to  establish  a  reasonable  presumption 
of  the  loss  of  the  instrument,  and  that  this  is  a  preliminary  in- 
qniry  addressed  to  the  discretion  of  ihe  judge.  If  the  paper  was 
supposed  to  be  of  little  value,  or  is  ancient,  &  less  degree  of  dili- 
gence will  be  demajided,  as  it  will  be  aided  by  the  presumption  of 
loss  which  these  circumstances  afford.    If  it  belonged  to  the  cus- 

Mt&bliah  ■  title  nnder  It ;  and,  on  the  other  hand,  t  itrong  prohahilit;  of  its  Ion  hu 
b«en  held  sufficient  to  let  in  the  secondary  erideuca  of  its  contents.  Bouldin  v.  Miasie, 
7  Wheat.  122,  16*,  15S.  These  considerations  will  go  far  to  rewncile  most  of  the 
cases  sDparentlf  conflicting.  In  Fitoh  «.  Bogue,  19  Oonn.  2SG,  the  order  of  the  ^rooF 
was  held  to  he  imnuterial,  and  to  rest  in  the  discretion  of  the  court.  It  is  safflcien^ 
if  the  party  has  dons  all  that  coald  reasonably  be  expected  of  him,  nnder  the  circum- 
■tnoeea  o(  the  case,  in  searching  for  the  instmrneot.  Eelsey  v,  Hinmer,  18  Conn.  811. 
After  the  loss  of  a  deed  haa  been  established,  the  secondary  evidence  of  the  contents  or 
Bobstance  of  the  contents  of  Its  operative  parts  mast  he  clear  and  direct,  and  its  eieou- 
tlon  must  be  distinctly  proviid.  And  the  declarations  of  the  grantor  are  sdmissLbls,  in 
corroboratioD  of  the  other  evidence.  Metcalf  v.  Van  Benthnysen,  3  Comat.  421 ; 
Mariner  B.  Sannders,  G  Oilm.  US. 

>  Page  V.  Page,  18  Pick.  888. 

1  Rex  V.  Hoi-Ua,  4  M.  k  S.  18  ;  Bex  r.  CMlleton,  6  T.  R.  2SS  ;  1  Stark.  End. 
836-340 ;  WilU  v.  HcDole,  2  South.  SOI ;  Thomnmn  v.  Travis,  S  Scott,  8G  ;  Parks 
V.  Dimkle,  3  Watta  &  Serg.  291  ;  Qathsrcole  v.  Hiall,  IG  L.  J,  Eich.  179  ;  Doe  «. 
Lewis,  16  Jar.  G13  ;  S  Eng.  L.  Jc  Eq.  400.  The  admission  of  the  nominal  plaintilf, 
that  be  had  bnmt  the  bond,  he  bemg  interested  adversely  to  the  real  plaintiff,  has 
been  held  safflcient  to  let  in  secoudity  evidence  of  its  oontsnts.  Shortz  v.  Unangst, 
3  Watts  A  Serg.  4G. 

(a)   Qtossell  n.  Mason,   83  Ala.   719 ;  he  ha*  done  all  that  can  be  reuonablr 

Woodworth  V.   Barker,   1   HiU  (N.  T.),  required  of  him,  ind  the  prodaotion  of  the 

17Si  Bochelder  v.  Nutting,  IS  N.  H.  201;  affidavit  of  the  abaenC  party  to  the  record 

onfa,  8  49,  n.     While  it  is  *  general  rale  may  be  dispensed  with.   Poster  e.  Mackay, 

that  the  affidavit  of  the  plaintiff  must  be  7  Met,  G31,  687. 

TJTodnced  where  a  paper  Is  alleged  to  be  (h)  Where  a  party  hu  been  deprived 

lost,   of  which  ha  must  he  presumed  to  of  an  bstrument  by  fraud,  seconda^  evi- 

have  the  costody,   before  secondary  evi-  dence  of  its  contents  is  admissible.   GKmes 

denes  of  iU  concents  can  be  admitted,  yet  v.  Kimball,  8  Allen  (Mass.),  G13.     And 

the  rule  is  not  inftexible.    Where  the  nom-  even  where  a  party  who  ofTera  to  prove  the 

inal  par^  to  the  record  Is  not  the  party  contents  of  a  Ptper  has  himself  destroyed 

jitaaJljr    seeking    to    recover,    and    the  it,  he  nay  azplaiu  the  cfrcamstances  of  the 


part^  mtereated  has  used  dne  diligence     destmotion  in  order  to  prove  the  content*. 
to  find  the  plaintiff  and  prodnces  proof    ""  '"        "'        "  "    — 
that  be  has  abscondsd  to  parts  unknown. 
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tody  of  certain  peraonB,  or  is  proved  or  may  be  preenmed  to  have 
been  in  their  poBsession,  they  moat,  in  general,  be  called  and 
Birom  to  aocotmt  for  it,  if  they  are  within  reach  of  the  procese  of 
the  court.^  And  so,  if  it  mi^t  or  ought  to  hare  been  deposited 
in  a  public  office,  or  other  particidar  place,  that  place  most  iie 
searched.  If  the  eearch  was  nude  by  a  third  person,  he  must  be 
called  to  testify  respecting  it.  (a)  Ajid  if  the  paper  belongs  to  his 
custody,  he  must  be  served  with  a  subpoena  ducet  tecum  to  prodoce 
if  If  it  be  an  in£tnunent  which  is  the  foundation  of  the  action, 
and  which,  LE  found,  the  defendant  may  be  compelled  again  to  pay 
to  a  bona  fide  holder,  the  plaintiff  must  give  sufficient  proof  of  its 
destruction  to  satisfy  the  court  and  jury  that  the  defendant  cannot 
be  liable  to  pay  it  a  second  time.^  And  if  the  instrument  was  exe- 
cuted in  duplicate,  or  triplicate,  or  more  parts,  the  loss  of  all  the 
parte  must  be  proved  in  order  to  let  in  secondary  evidence  of 
the  contents.*  Satisfactory  proof  being  thus  made  of  the  loss  of 
the  instrument,  the  party  wilt  be  admitted  to  give  secondary  evi- 
dence of  its  contents.*  (6) 

1  lUlph  V.  Brown,  8  Witti  t  Serg.  89G. 

*  The  duty  of  tiie  witneaa  to  prodace  >iich  »  docnment  Is  thus  hid  down  by  Sluw, 
C.  J.  :  "  There  «eem9  to  be  no  (tiflerence  in  principle  between  cotnpelling  &  witnea  to 
prodnoe  >  docunjent  in  his  poawwion,  under  a  iwtpcma  dttoit  Ucun,  in  s  cue  where 
the  party  calling  the  witness  has  a  right  to  the  use  of  anch  docnmenl,  and  compelling 
him  to  give  teatunony,  when  the  facta  he  in  bU  own  knowledge.  It  has  been  decided, 
though  It  wa»  focmariy  doubted,  that  a  lubpoTia  dtuxi  ttmm  ia  a  writ  of  compulaoiy 
obli^tioD,  which  the  court  has  power  to  leaae,  and  which  the  witness  is  boimd  to 
obey,  and  which  will  ba  enforced  by  proper  process  to  compel  the  production  of  the 
paper,  when  the  witness  has  no  lawful  or  reasonable  eicnee  for  withholding  iL  Amey 
e.  Long,  9  Eaat,  473  ;  Coraen  v.  Dubois,  1  Holt,  S.  P.  2SS.  But  of  sadi  lawful  or 
reasonable  excuse  the  court  at  Niii  Prita,  and  not  the  witness,  is  to  judge.  And  when 
the  witness  has  the  paper  ready  to  prodnoe,  in  obedience  to  the  summons,  but  claims 
to  retain  it  on  the  groond  of  Ic^  or  equitable  interesta  of  his  own,  it  is  a  anestioii 
o  the  discratioD  of  the  court,  under  the  circBDiitonces  of  the  owe,  whether  Uie  n 

Pick.'__ 

<  Hansard  v.  Eobinson,  7  B.  a  C.  60 ;  Lubbock  v.  Trib^  B  H.  &  W.  SOT.  See  also 
Peabodj  v.  Denton,  2  Gall.  SSI  ;  Anderson  v.  Bofason,  2  Bay,  t9G  ;  Davis  v.  Dodd, 
t  Taunt.  S02 ;  Pieraon  v.  Hutchinson,  2  Campb.  211  ;  Bowie;  «.  Ball,  S  Cowen,  SOS  ; 
Kirby  v.  Sisson,  2  Wend.  660 ;  Mnrray  f .  Carret,  3  Call,  378 ;  Mayor  r.  Johnson,  3 
Campb.  82*  ;  Swift  B.  Stovens,  8  Conn.  431 ;  Bamuz  r,  Crowe,  .11  Jnr.  715 ;  port, 
Tol.  li.  g  168. 

t  Bull,  N.  P.  2G1 ;  Rei  v.  CaatletoD,  9  T.  E,  238 ;  Doe  v.  Pnlman,  S  Q.  B.  822. 

I  See,  as  to  secondary  evidence,  supra,  S  S4,  and  note.  Where  secondaij  evidence 
is  resorted  to,  for  proof  of  an  inBtrnment  which  is  lost  or  destroyed,  it  muat,  in  general, 
be  proved  to  have  been  executed.    Jackson  v.  Frier,  IS  Johns.  196  ;  Kimball  *.  Um^ 

(a)  But  in  Smith  v.  Smith,  10  Ir.  Kep.  Inqulriea  wsra,  without  calling  Uiem  to 

Eq.  274,  it  was  held  that  a  party  might  testify.    To  the   same  effect  u   Reg.  ■. 

show  that  he  made  Inqninna  of  certain  Inhabitants  of  Eenilworth,  7  Q.  B.  842. 
pentons  whn  would  be  likely  to  have  the  (6)  A  machine  copy  of  a  letter  of  the 

document,  and  what  their  answers  to  the  plaintiffto  a  third  party  was  raeeived  *• 


nees  ought  to  prodnce,  or  is  entitled  to  withhold,  the  paper."     Bull  v.  LoveUnd,  10 
•"-•:.  14. 


§  559.  ProdaoUoii,  how  Monrod.  The  production  (if  private  writ- 
ingt,  in  vhich  another  person  has  an  interest,  m&y  be  had  either 
by  a  bill  of  diacoverj,  in  proper  cases,  or  in  trials  at  law  by  a  writ 
of  tubpeena  dueea  ttcum,^  directed  to  the  person  who  has  them  in 
his  posBession.  The  courts  of  common  law  may  also  make  an 
order  for  the  inspection  of  writingi  in  the  poBsession  of  one  party 
to  a  snit  in  favor  of  the  other.  The  eztent  of  this  power,  and  the 
nature  of  the  order,  whether  it  shoold  be  peremptory,  or  in  the 
shape  of  a  rule  to  enlat^  the  time  to  plead,  unless  the  writing 
is  produced,  does  not  seem  to  be  very  clearly  agreed;'  and,  in 
the  United  States,  the  courts  have  been  unwilling  to  exercise  the 
power  except  where  it  is  given  by  statute,  (a)  It  seems,  how- 
ever, to  be  agreed,  that  where  the  action  is  ex  contractu,  and  there 

Tell,  4  OreenL  Ses  j  EbImj  s.  Hunner,  18  Conn.  Sll ;  Porter  «.  Tergaaoa,  i  Fk. 
102.  But  if  tha  te&mitxy  evidence  is  a  copy  of  the  inatnimeDt  which  Rppean  to  have 
been  attested  by  a  witoeas,  it  is  not  nacaasaiy  to  call  thii  witness.  Poole  v.  Wamn, 
a  NeT.  k  P.  693.  See  also  ante,  j  609.  In  case  of  the  loss  or  destruction  of  the 
ioatrument,  the  admisaions  of  the  port;  mar  b«  prored  to  establish  both  its  existence 
and  contents.  Uanii  D.  HefTeiUBn,  IS  Johns.  B3,  71 ;  Thoross  v.  Harding,  8  Qr««J. 
417  ;  Corbin  n.  Jackson,  14  Wend.  619.  See  alee  anit,  f  96.  A  cop^  of  a  docmnent, 
taken  by  a  machine,  worked  by  the  witness  who  produces  it,  is  admissihlu  sa  secondaiy 
evidence.    Simpson  v.  Thoretun,  2  H.  &  Rob.  433. 

'  See  the  eourse  in  a  parallel  case,  where  ■  witoess  is  oat  of  the  jurisdiction,  lupra, 
)  320.  It  is  no  siifflcient  answer  tor  a  witness  not  nbeyics  this  snbpcena,  that  the  in- 
strament  required  was  not  material.  Doe  v.  Kelly,  4  Dowl.  273.  But  see  Rez  v. 
Lord  John  Russell,  7  Dowl.  S93.    AnU,  j  319. 

*  Supra,  {  3S0.     If  the  applicant  has  no  legal  inten>9t  In  the  writing,  which  be  re- 

J  nests  leave  to  inspect,  it  wiB  not  be  granted.  Powell  v.  Brsdbury,  1  C.  B.  641  ;  18 
ar.  349.     And  sea  aupra,  g  473. 

evidence  of  an  admission  on  his  piart,  production  thereof  npon  each  order  the 
although  not  admissible  as  a  letter.  Sa-  court  ma^  direct  a  nonsuit  or  default. 
than  t>.  Jacob,  1  F.  &  F.  452.  A  copy  of  Under  this  statute,  on  order  to  produce 
a  copy  of  a  lost  instrument  may  be  the  may  be  applied  for  before  trial,  upon  no- 
best  eridence  of  its  eontents,  and  there-  tice.  ApTima/acu  case  of  the  existence 
fore  admissible.  Winn  v.  Patteraon,  9  of  the  paper  and  its  materiality  must  be 
Pet.  (U.  S.)  MS;  Oracle  v.  Morris,  23  made  out ;  and  the  court  will  then  pass  an 
Ark.  41G.  So  a  copy  awom  to  be  cor-  order  nisi,  leaving  the  opposite  party  to 
rectly  made  &oin  a  press  copy  is  evidence  ptT>duce  or  to  show  tanse  at  the  trial, 
of  its  contents,   without  producing   the  where  alone  the  materiality  can  be  Gnallv 

E«89  copy.      Goodrich  «:   Weston,    102  decided.    Issigi  v.  Brown,  1  Curtis,  C.  C. 

nss.  3S2.  401.     For  other  decisions  under  this  sec- 

(a)  By  the  act  of  Sept.  24,   17S9  (1  tion  of  the  statute,  see  Hylton  v.  Brown, 

U.  S.  Stat,  at  Laine,  82),  it  is  provided  1  Wash.    C.   C.   298 ;    Has  «.   Steele,   8 

that  the  courts  of  tbelTiiitedSUtes"  shall  Id.  381;   Dunham  «.   Riley,  4  Id.  186; 

have  power  in  all  actions  at  law,  on  motion  Tasse  c.  Hifflin,  Id.  G19.      In  England, 

and  due  notice  thereof  being  given,  to  nnder  a  statute  authorizing  interrogatories 

require  the  parties  to  produce  books  or  to  the  opposite  party  as  to  any  matter  about 

writings  in  thwr   possessioa    or   power,  which  aiscovery  may  be  soueht,  it  is  held 

which  contain  evidence  pertinent  to  the  that  the  interrogatories  should  be  confined 

issue,  in  cases  and  nnder  circumstances  to  such  matters  as  misht  be  discovered  by 

where  they  mubt  be  compelled  to  produce  a  bill  in  equity.     Wnateley  v.  Crowter,  G 


18  but  one  inBtnuneiit  betreen  the  parties,  vhich  is  in  the  posses- 
sion or  power  of  the  defendant,  to  which  the  plaintiff  is  either 
an  actual  party  or  a  part;  in  interest,  and  of  which  he  has  .been 
refused  an  inspection,  upon  request,  and  the  production  of  which 
is  necessary  to  enable  him  to  declare  against  the  defendant,  the 
court,  or  a  judge  at  chambers,  may  grant  him  a  rule  on  the  de- 
fendant to  produce  the  document,  or  give  him  a  copy  for  that 
purpose.*  Such  order  may  also  be  obtained  by  the  defendant  on  a 
special  case ;  such  as,  if  there  is  reason  to  suspect  that  the  docu- 
ment is  forged,  and  the  defendant  wishes  that  it  may  be  seen  by 
himself  and  his  witnesses.*  But,  in  all  such  cases,  the  application 
should  be  supported  by  the  c^idavit  of  the  party,  particulariy 
stating  the  circumstances.'  (a) 

§  560.   Wbea  In  bamda  of  adverM  putr-     When  the  instrum^it 

1  8  Chittj'B  aca.  Pr.  4SS,  431 ;  1  Tidd's  Pr.  t91>-.E9S  ;  1  Pune  k  Doer's  Pr.  48«- 
48S  ;  Orahsm's  Practice,  p.  624  i  Lawreaco  v.  Ocean  Ins.  Co.,  II  Jahns.  245,  n.  (a); 
Jackwn  o.  Jones,  8  Cowen,  17  ;  Wallis  b.  Murray,  4  Cowen,  8»»  ;  Denslow  v.  Fowler, 
2  Cowen,  C92 ;  Darenbagh  v.  M'Einnie,  6  Cotren,  27  ;  Utio  Bank  v.  Hilliud,  < 
Cowen,  02. 

»  Brush  V.  Gibbon,  S  Cowen,  19,  n.  (a). 

*  3  Chitty'a  Gen.  Pr.  434.  This  course  being  so  teldom  lesorted  to  in  the  American 
common-lair  courts,  a  more  particular  statement  o(  the  practice  is  deemed  onneceaaaiy 
it,  this  place.     See  Law's  U.  B.  Courts,  SS,  S6. 

(a)  In  England  it  has  been  held  that,  nments  which  make  out  the  title  of  the 
nnder  the  Common-Law  Procedure  Act  other  does  not  apply,  if  they  also  nuke 
(18G4),  17  A.  IS  VicL  c.  125,  the  court  out  bin  own.  Coster  v.  Baniif!,  29  Eng. 
will  not  grant  a  diacovery  of  docnments  L.  &  £q.  8fl5.  And  it  seems  that  in 
except  tipon  the  affidavit  of  the  party  to  most  caaea  the  defendant  will  be  entitled 
the  suit ;  the  affldarit  of  the  oaorn™  not  to  an  inspection  of  hia  own  letten,  in 
being  sufficient,  although  the  parly  him-  the  hands  of  the  apposite  jarty,  when 
self  IB  abroad.  Herschfield  t>.  (.'latk,  11  the  action  is  based  upon  evidence  ecn- 
Ezch.  712.  But  in  the  case  of  a  corpora-  tained  in  them,  where  no  copies  wen 
tion,  the  affidavit  may  be  made  by  attor-  retained  and  the  inniection  wu  neceasaiy 
ney.  Ball  v.  Clarke,  15  C.  B.  v.  s.  861.  1«  the  defeac*.  Pnce  v.  Hanison,  8  C. 
Before  a  party  can  be  called  upon  to  pro-  B.  k.  s.  617.  And  so  also  in  the  case 
dace  a  document  far  the  pnrpoaee  af  evi-  of  a  plaintiff,  who  claimed  damsgeB  of 
dence,  it  most  be  ehown  that  it  ia  in  bis  a  railway  company  for  diamiaBing  him 
poBseaeion.  Lazton  v.  Reynolds,  18  Jur.  from  the  office  of  auperintendent,  it  ww 
9S3.  It  is  not  an  answer  to  an  application  held  that  he  was  entitled  to  hai-e  an  in- 
fer an  order  for  a  discovery  of  documents,  spection  of  all  'enttiea  or  minutes  in  Ihe 
that  they  are  privileged  from  being  pro-  company's  books  having  reference  to  hia 
duced ;  if  Buch  be  the  fact,  it  must  be  employment  Hill  n.  Great  Weetem 
ehown  in  the  affidavit  trnde  in  obedience  HaolwaT  Co.,  10  C.  B.  n.  s.  148.  But 
to  the  order.  Forshaw  v.  Lewis,  10  Eich.  the  defendant  is  not  entitled  to  iuqxct 
712.  The  right  of  a  plaintiff  under  the  his  own  letteis  to  the  plaintiff,  in  «□  ac- 
ststnte  (14A  15  Vict.  e.  99)  to  inspect  tion  for  breach  of  promise  of  marriagE, 
deeds  in  the  defendant's  custody,  where  upon  an  affidavit  that  the  jmnnise,  if  any, 
snchs  right  exists,  is  not  limited  by  what  was  contained  in  the  letters.  Hamer  «. 
is  necpssary  to  make  out  a  prirna  facU  Sowerby,  8  Law  T.  h.  s.  734.  And  the 
case  ;  hut  it  extends  to  any  deeds  which  court  will  not  grant  an  inntection  of 
may  tend  to  support  or  strengthen  the  docnments  produced  at  the  truJ,  with  a 
ease  on  the  part  ofthe  plaintiff.  The  rule  view  to  discover  gronnds  to  move  a  new 
that  one  party  has  no  right  to  inspect  doc-  trlaL   Pr«tt «.  OiMwell,  9  C.  B.  h.  a.  7IM. 
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§  561.  HoUm  to  prodnoo.    There  are  tkret  eatn  in  vhich  such 
nQtiee  to  produce  u  not  neeeitary.    First,  vhere  the  instmmeat  to 
be  produced  and  that  to  be  proved  are  duplicate  original$;  for,  in 
such  case,  the  original  being  in  the  hands  of  the  other  party,  it  a 
in  his  power  to  contradict  the  duplicate  ori^pnal  by  producing  the 
other,  if  they  vary  ;^  secondly,  where  the  instrument  to  be  prored 
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§  562.  To  whom  dlreoted.    The  notice  may  be  directed  to  the 
party  or  to  his  attorney,  and  may  be  served  on  either ;  and  it  must 


yene  party  has  frandalenUy  or  forcibly 
obtained  possession  of  it,  as  when,  after 
action  brought,  he  has  receiyed  it  from  a 
witness  in  iraud  of  a  ditees  tecum,  Leeds 
V.  Cook,  4  Esp.  256  ;  Doe  v.  Ries,  7  Bing. 
724.  Nor  where  the  papers  are  beyond  the 
jurisdiction  of  the  court  Burton  v. 
Driggs,  20  Wall.  (U.  S.)  126.  See  also 
Doe  «.  Spitty,  8  R  &  Ad.  182.  Nor 
where  the  adverse  party  has  admitted  the 
loss  of  the  document  Rex  v.  Haworth,  4 
C.  &  P.  254  ;  Doe  v.  SpiUy,  8  B.  &  Ad. 
182.  Nor  when  the  party  in  possession 
might  himself  give  secondlary  evidence  of 
its  contents.  Bartholomew  v.  Stephens,  8 
0.  &  P.  728.  But  a  party  cannot,  on 
proof  of  the  destruction  of  a  document  by 
his  opponent,  give  secondary  evidence 
without  notice;  because  the  document 
may  still  be  in  existence,  a  fact  which  his 
opponent  may  show.  Doe  v.  Morris,  8  A. 
&  £.  46.  A  rule  of  court,  that  a  notice 
to  produce  a  paper  must  precede  parol 
eviaence  of  its  contents,  is  waived  bv  a 
party's  offering;  to  produce  it.  If  he  then 
fails  to  find  it,  but  asks  for  no  further 
time,  the  parol  evidence  is  admissible. 
Dwinell  v.  I^arrabee,  88  Me.  464.  For 
the  purpose  of  proving  that  the  defendant 
has  fraudulently  conveyed  his  real  estate 
to  third  persons,  copies  of  the  deeds  there- 
of from  the  registry  are  admissible,  the 
originals  not  being  presumed  to  be  in  the 
possession  of  either  party  to  the  suit. 
Blanchard  v.  Young,  11  Cush.  341,  345. 
But  a  re^trv  copy  of  a  deed  of  land  is 
not  admissible  in  evidence  against  the 
grantee,  without  notice  to  him  to  pro- 
duce the  originaL  Com.  v.  Emery,  2 
Gray,  80,  81 ;  Bourne  v.  Boston,  Id.  494, 
497.  In  delivering  the  opinion  of  the 
court  in  Com.  v.  Emery,  tU  supra^  Shaw, 
C.  J.,  said,  "The  rule,  as  to  the  use  of 
deeds  as  evidence,  in  this  Commonwealth, 
is  founded  partly  on  the  rules  of  common 
law,  but  modified  to  some  extent  by  the 
registry  system  established  here  by  stat- 
ute. The  theory  is  this  :  that  an  original 
deed  is  in  its  nature  more  authentic  and 
better  evidence  than  any  copy  can  be ; 
that  a  copy  is  in  its  nature  secondary  ; 
and  therefore  in  all  cases  original  deeds 
should  be  required,  if  they  can  be  had. 
But  as  this  would  be  burdensome  and  ex- 
pensive, if  not  impossible,  in  many  cases, 
some  relaxation  of  this  rule  was  necessary 
for  practical  purposes.  The  law  assumes 
that  the  grantee  is  the  keeper  of  deeds 
made  directly  to  himself ;  when,  then,  he 


has  occasion  to  prove  any  fact  by  such 
deed,  he  cannot  use  a  copy,  because  it 
would  be  offering  inferior  evidence,  when 
in  theory  of  law  the  superior  is  in  his 
own  possession  or  power.  It  is  only  on 
proof  of  the  loss  of  the  original,  in  such 
case,  that  any  secondary  evidence  can  be 
received.  Our  system  of  conveyancing, 
modified  by  the  registry  law,  is,  tnat  eacn 
grantee  retains  the  deed  made  immedi- 
ately to  himself,  to  enable  him  to  make 
good  his  warranties.  Succeeding  gran- 
tees do  not,  as  a  matter  of  course,  take 
possession  of  deeds  made  to  preceding 
parties,  so  as  to  be  able  to  prove  a  chain 
of  title,  by  a  series  of  original  deeds. 
Every  grantee,  therefore,  is  the  keeper  of 
his  own  deed,  and  of  his  own  deed  only. 
But  there  is  another  rule  of  practice 
arising  from  the  registry  law,  and  the 
usage  under  it,  which  is,  that  all  deeds, 
before  being  offered  in  evidence  as  proof 
of  title,  must  be  registered.  The  regis- 
ter of  deeds,  therefore,  is  an  officer  of 
the  law,  with  competent  authority  to  re- 
ceive, compare,  and  record  deeds ;  his 
certificate  verifies  the  copy  as  a  true 
transcript  of  the  original,  and  the  next 
best  evidence  to  prove  the  existence  of 
the  deed  ;  thoueh  it  follows  as  a  conse- 
quence, that  such  copy  is  legal  and  com- 
petent evidence,  and  disijenses  with  origi- 
nal proof  of  its  execution  by  attesting 
witnesses.  In  cases,  therefore,  in  which 
the  original,  in  theory  of  law,  is  not  in 
the  custody  or  power  of  the  party  having 
occasion  to  use  it,  the  certified  office  copy 
ia  prima  facie  evidence  of  the  original  and 
its  execution,  subject  to  be  controlled  by 
rebutting  evidence.  But  as  this  arises 
from  the  consideration,  that  the  ori^nal 
is  not  in  the  power  of  the  porty  relying 
on  it,  the  rule  does  not  apply,  where  such 
original  is,  in  theory  of  law,  in  possession 
of  the  adverse  party ;  because  upon 
notice  the  adverse  party  is  bound  to  pro- 
duce it,  or  put  himself  in  such  position, 
that  any  secondary  evidence  may  be 
given.  Should  it  be  objected  that,  upon 
notice  to  the  adverse  party  to  produce  an 
original,  and  the  tender  of  a  paper  in 
answer  to  the  notice,  the  party  cdling 
for  the  deed  might  deny  that  the  paper 
tendered  was  the  true  paper  called  for, 
it  would  be  easy  to  ascertain  the  identity 
of  the  paper,  by  a  comparison  of  the  con- 
tents of  the  paper  tendered  with  the 
copy  offered,  and  by  the  official  certifi- 
cate, which  the  register  of  deeds  is  re- 
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describe  the  writing  demanded,  so  as  to  leave  no  doubt  that  tlie 
party  was  aware  of  the  particular  instrument  intended  to  be  called 
for.^  But  as  to  the  time  and  place  of  the  service  no  precise  rule 
can  be  laid  down,  except  that  it  must  be  such  as  to  enable  the 
party,  under  the  known  circumstances  of  the  case,  to  comply  with 
the  call.  Generally,  if  the  party  dwells  in  another  town  than  that 
in  which  the  trial  is  had,  a  service  on  him  at  the  place  where  the 
trial  is  had,  or  after  he  has  left  home  to  attend  the  court,  is  not 
sufficient.^  (a)  But  if  the  party  has  gone  abroad,  leaving  the 
cause  in  the  hands  of  his  attorney,  it  will  be  presumed  that  he  left 
with  the  attorney  all  the  papers  material  to  Hie  cause,  and  the 
notice  should  therefore  be  served  on  the  latter.  The  notice,  also, 
should  generally  be  served  previous  to  the  commencement  of  the 
trial.«  (6) 

§  568.  "Wlien  papers  may  be  oaUed  for.  The  regular  time  for  call- 
ing for  the  production  of  papers  is  not  until  the  party  who  requires 
them  has  entered  upon  his  case ;  until  which  time  the  other  party 
may  refuse  to  produce  them,  and  no  cross-examination,  as  to  their 
contents,  is  usually  permitted.^  (<;)     The  production  of  papers, 


1  Bogeni  V,  Gustance,  2  M.  &  Hob.  179. 

9  Gediige  v,  Thompson,  4  Dowl.  656 ;  Foster  v.  Pointer,  9  G.  &  P.  718.  See,  abo, 
as  to  the  time  of  service,  Holt  v.  Miers,  9  C.  &  P.  191 ;  Reg.  v.  Kitsen,  20  Eng.  L.  A 
£q.  590  ;  Dears.  0.  C.  187.  As  to  the  form  and  servioe  of  notice  to  quit,  see'jNwT, 
vd.  ii.  §§  322-824  ;  Doe  v.  Somerton,  7  Q.  B.  58. 

«  2  Tidd's  Pr.  808  ;  Hughes  v.  Budd,  8  Dowl.  816  ;  Firkin  v.  Edwards,  9  0.  &  P. 
478  ;  Gibbons  v.  Powell,  Id.  684 ;  Bate  v.  Kinsey,  1  C.  M.  &  R.  88 ;  Emeison  v.  Fisk, 
6  Greenl.  200  ;  1  Paine  k  Duer's  Pr.  485,  486.  The  notice  must  point  out,  with  some 
degree  of  precision,  the  papers  required.  Notice  to  produce  "  all  letters,  papers,  and 
documents  touching  or  concerning  the  bill  of  exchange  mentioned  in  the  aeclaration, 
and  the  debt  sought  to  be  recovered,"  has  been  held  too  generaL  France  v,  Lucy,  Ry. 
&  M.  841.  So,  '*  to  produce  letters,  and  copies  of  letters,  and  all  books  relating  to  this 
cause."  Jones  v.  Edwards,  1  McCl.  &  T.  189.  But  notice  to  produce  all  letters  writ- 
ten by  the  party  to  and  received  by  the  other,  between  the  years  1887  and  1841,  inda- 
sive,  was  held  sufficient  to  entitle  the  party  to  call  for  a  pierticular  letter.  Morris  «. 
Hauser,  2  M.  &  Rob.  892. 

«  JSupra,  §§  447,  468,  464. 


quired  to  make  on  the  original,  when  it 
is  recorded.  This  construction  of  the 
rule  will  carry  out  the  principle  on  which 
it  is  founded,  to  insist  on  the  better  evi- 
dence when  it  can  practically  be  had,  and 
allow  the  secondary  only  when  it  is  ne- 
cessary." See,  as  to  fraud,  or  the  form  of 
the  action,  excusing  notice  to  produce 
papers  in  the  hanob  of  the  adversary, 
^eallev  v.  Greenough,  5  Foster,  825. 
But  wnere  the  notice  is  an  act  of  ^- 
session,  warning  others  of  the  plaintifTs 
claim,  a  copy  is  not  evidence,  until  the 


absence  of  the  original  is  accounted  for. 
Lombardo  o.  Fen^uson,  15  OaL  872. 

(a)  Glenn  v,  Rogers,  8  Md.  812. 

(6)  In  Chattaes  v.  Raitt»  20  Ohio,  182, 
it  is  also  said,  that,  as  a  general  rule,  the 
notice  must  be  given  before  the  trial. 
But  this  is  a  preliminary  question,  for  the 
discretion  of  the  court.  Ante^  §  49,  note 
subjtnent.  And  see  Sturm  v,  Jeffree,  2  €• 
&  El.  442.  Unnecessary  inconvenience 
must  not  be  imposed  upon  the  party  noti- 
fied.   Foster  v.  Pointer,  9  G.  &  P.  720. 

(c)  But  where  the  plaintiff  on  his  ex- 


upon  notice,  does  not  make  them  eyidence  in  the  cause,  unless  the 
party  calling  for  them  inspects  them,  so  as  to  become  acquainted 
with  their  contents  ;  in  which  case,  the  English  rule  is,  that  they 
are  admitted  as  eyidence  for  both  parties.^  The  reason  is,  that  it 
would  give  an  unconscionable  advantage  to  enable  a  party  to  pry 
into  the  affairs  of  his  adversary  for  the  purpose  of  compelling  him 
to  furnish  evidence  against  himself,  without,  at  the  same  time, 
subjecting  him  to  the  risk  of  making  whatever  he  inspects  evi- 
dence for  both  parties.  But  in  the  American  courts,  the  rule  on 
this  subject  is  not  uniform.^  (a) 

§  564.  Alterations.  If,  on  the  production  of  the  instrument,  it 
appears  to  have  been  altered,  it  is  incumbent  on  the  party  offering 
it  in  evidence  to  explain  this  appearance.^    Every  alteration  on 

»  2  Tidd'8  Pr.  804  ;  Calvert  «.  Flower,  7  C.  &  P.  886. 

>  1  Paine  k  Duer's  Pr.  484  ;  Withers  v.  GUlespy,  7  S.  &  B.  14.  The  English  rule 
was  adopted  in  Jordan  v,  Wilkins,  2  Wash.  C.  0.  482,  484,  n.  ;  Randel  v.  Chesapeake, 
&  Del.  Can.  Co.,  1  Harringt  233,  284  ;  Penobscot  Boom  Corp.  v.  Lamson,  4  ShepL 
224  ;  Anderson  v.  Root,  8  Sm.  &  M.  362 ;  Com.  v.  Davidson,  1  Cnsh.  38. 

*  The  Roman  civil  law  on  the  subject  of  alterations  agrees  in  the  main  with  the 
common  law  ;  but  the  latter,  in  this  as  in  other  cases,  has  greatly  the  advantage,  in  its 
facility  of  adaptation  to  the  actual  state  of  the  facts.  The  general  rule  is  the  same  in 
both  codes.  *'  Rasa  scripture  falsa  prassumitur,  et  tanquam  falsa  rejicitur  ;  preesertim 
quando  rasura  facta  est  per  eum,  qui  utitur  instrumento  raso. "  Mascard.  vol.  iv. ; 
Ooncl.  1261,  n.  1,  3.  But  if  immaterial,  or  free  from  suspicion,  an  alteration  or  rasure 
does  not  vitiate.  *'  Si  rasure  nou  sit  in  loco  substantiali,  et  suspecto,  non  reddit  fal- 
sum  instrumentum."  Id.  n.  9.  If  it  appeared,  on  its  face,  to  be  the  autography  of  the 
notary  who  drew  the  instrument,  that  is,  a  contemporaneous  act,  it  was  by  some 
deemed  valid  ;  ' '  quamvis  scripture  sit  abrasa  in  parte  substantiali,  sed  ita  bene  re- 
scripta,  ut  aperte  dignoscatur,  id  manu  ejusdem  Notarii  fuisse."  Id.  n.  14.  But  others 
contended,  tnat  this  was  not  sufficient  to  remove  all  suspicion,  and  render  the  instru- 
ment valid,  unless  the  alteration  was  mentioned  and  explained  at  the  end  of  the  instru- 
ment. "Si  Notarius  erravit  in  scripture,  ita  ut  oporteat  aliquid  redere  et  reponere, 
vel  facere  aliquam  lineam  in  margine,  debet  ad  evitandam  suspicionem,  in  fine  scrip- 
tune  ac  chirogrephi  continuando  nicere  mentionem,  qualiter  ipse  abrasit  tale  verbum, 
in  tali  linea,  vel  facit  talem  lineam  in  margine. "  id.  n.  16.  But,  in  the  absence  of 
all  evidence  to  the  contrery,  it  seems  that  alteretions  were  presumed  to  be  contempo- 
reneous  with  the  execution  of  the  instrument.  "  In  dubio  autem  hujusmodi  abresiones 
sen  cancellationes  pnesumuntur  semner  facte  tempore  conceptionis  scripture,  ante- 
quaro  absoluta  fuerit."  Id.  n.  18.  If  the  suspicion,  arising  from  the  alteration  when 
considered  by  itself,  were  removed,  by  taking  it  in  connection  with  the  context,  it  was 
sufficient ;  —  **  cum  verba  antecedentia  et  sequentia  demonstrant  necessario  ita  esse 
legendum,  ut  in  rasura  scripture  reperitur.'*  Id.  n.  19.  The  instrument  might  also 
be  held  good  at  the  discretion  of  the  judge,  if  the  original  reading  were  still  apparent, 
—  "si  sensus rectus  percipi potest,"  —  notwithstanding  the  rasure.  Id.  n.  20  ;  or  if  the 
part  erased  could  be  ascertained  by  other  instruments  ;  —  "si  per  alias  scripturas  pars 
abrasa  declarari  possit.'*    Id.  n.  21.    If  the  instrument  were  produced  in  court  by  the 

amination  in  chief  denies  the  existence  of         (a)  The  English  rule  is  followed  in 

a  written  contract,  the  defendant  may  in-  Massachusetts  (Clark  v,  Fletcher,  1  Al- 

terpose,  and  give  evidence  npon  a  cotlate-  len,   53  ;   liOng  v.  Drew,  114  Mass.  77. 

nX  issue,   whether  there  waa  a  written  Cf.  Reed  p.  Anderson,  12  Cnsh.  481 ),  and 

contract,  before  the  plaintiff  is  allowed  to  Maine  (Blake  v.  Rnsa,  83  Me.  860,  but 

£'ve  evidence  of  its  terms.    Coz  v.  Conve-  not  in  New  Hampshire  (Aoatin  v.  Thomp- 

18,  2  F.  &  F.  139.  son,  45  N.  H.  118). 


the  face  of  a  vritten  instmment  detracts  from  its  credit,  and  ren- 
ders it  BuspicionB  ;  and  thia  suBpicion  the  party  claiming  under  it 
ia  ordinarily  held  bound  to  remoTe.^  If  the  alteration  is  noted  in 
the  attestation  cl&use  as  having  been  made  before  the  execntion 
of  the  instrument,  it  is  sufficiently  accounted  for,  and  the  inslm- 
ment  is  relieved  from  that  suspicion.  And  if  it  appears  in  &e 
same  handwriting  and  ink  vith  the  body  of  the  instrument,  it 
may  suffice.  So,  if  the  alteration  is  against  tbe  interest  of  Hie 
party  deririi^  title  under  the  instrument,  as,  if  it  be  a  bond  or 
note,  altered  to  a  less  sum,  the  law  does  not  so  far  presume  that 
it  was  improperly  made  as  to  throw  on  him  the  burden  of  account- 
ing for  it.'  And,  generally  speaking,  if  nothing  appears  to  the 
contrary,  tlie  alteration  will  be  presumed  to  be  contemporaneous 
with  the  execution  of  the  instrument.'    But  if  any  ground  of  sos- 

mdvena  put;,  upon  legal  compalsioD,  do  alterationa  apparent  npon  it  wen  peimittwd 
to  operete  to  the  prejudice  of  the  iDBtrumeut,  againit  toe  puly  calUag  for  its  pnidac- 
tion.  "Si  ecriptuiB,  ■«  ingtrnmnituin  repeiutnr  psnee  saveiwium,  et  judex  emn 
ooget  tale  iuatrumentula  exhibere  in  jodicio  ;  qaainTii  enim  eo  caan  acriptiin  sit  »\xm- 
■a  m  parte  aubatantiali ;  tameo  non  vitiatA,  nee  faka  ledditor  contra  me,  et  in  mti 
pi^adicium  ;  imo,  m  pncsUtnr  fides  in  omniboa,  in  qnibna  ei  ilia  potest  anmi  aen- 
■oa  ;  prKsumitur  enim  adrerearium  dolose  abraaiaae.  Abraaio,  ore  cuicelUtio,  [ine- 
aumitur  facta  sb  eo  peoet  i^tiem  repetituT  inatrnoiBatutti. "  Id.  a.  22,  2S.  And  if  k 
written  contract  or  act  were  executed  in  duplicate,  an  alteration  of  one  of  the  originals 
m»  held  not  to  operate  to  the  injaiy  of  the  other.  "  Si  de  eadam  re,  et  eodem  con- 
tractu, fuerint  ronfectee  dun  Bcriptune,  sire  inatrumenta,  abraaio  in  nno  harom  acriptn- 
nrum,  etiun  substantiali  loco  est  altemm  non  Titia.t."    Id.  n.  21. 

1  Terk.  Conr.  66 ;  Heumui  «.  Diclcinaon,  6  Bing.  183,  184 ;  Enlght  «.  Clooenta, 
8  Ad.  k  El.  21E  ;  Newcomb  v.  Presbre^,  8  Met  406.  But  where  a  farm  was  deriaed 
from  year  to  year  by  parol,  and  afterwards  an  agreemant  was  signed,  containing  atipn- 
lationa  as  to  the  mode  of  tillage,  for  breach  of  which  an  acUon  waa  brought,  and,  ob 

C)dncing  the  agreemDnt,  it  appeared  that  the  term  of  yeara  had  been  written  sereii, 
t  alCCTM  to  fourteen  ;  it  waa  held  that  this  alteration,  htnjf  iinnuiitrial  to  the  partd 
eontrsct,  need  not  be  explained  by  the  plaintifl^  Earl  of  Falmouth  v.  Boberta,  9  H.  A 
v.  409.  See  forther,  Carias  v.  Tattarsall,  2  Uui.  &  Or.  SSO  ;  Clifford  «.  Parker, 
Id.  »09. 

■  BaUey  v.  Taylor,  II  Conn.  SSI ;  Conlaon  «.  Walton,  9  Pet  62. 

■  Trowel «.  Castle,  1  Eeb.  S2  ;  Fitzgereld  «.  Fauconberge,  Fitzg.  207,  213  ;  Bailaj 
s.  Taylor,  11  Conn.  C31,  G34  ;  Gooch  v.  Bnrant,  1  ShepL  886,  390  ;  Crabtrce  v.  Clai^ 
7  ShepL  837  ;  Vanhome  s,  Dorrance,  2  Dall.  308.  And  see  Pullen  v.  HntcliiDsoiv 
12  Shepl.  2ie,  254  ;  Wikors  Appeal,  3  Am.  Law  Jour.  k.  8.  493,  EOS.  In  Uorris  •. 
Vanderen,  1  DaU.  67,  and  Pravoet  s.  Grati,  1  Pet  C.  C.  364,  369,  it  wu  held,  that  an 
alteration  should  be  presumed  to  have  been  made  afUr  the  execution  of  the  instm- 
ment ;  but  thia  has  been  oTerrnled  in  the  United  States  aa  contrary  to  the  principle  ot 
the  law,  which  never  presumes  wrong.  The  reporler'a  nurgtnal  notes  ia  Bolgoyne  •. 
Showier,  1  Robb.  Ecd.  £,  and  Cooper  v.  Bockett,  4  Moore,  P.  C.  C.  419,  state  the 
broad  proposition,  that  slterations  in  a  mill,  not  acconnted  for,  are  prima  foot  pre- 
sumed to  Dave  been  made  after  its  execution.  But,  on  examination  of  these  caaes, 
they  are  found  to  turn  entirely  on  the  pronstoDs  of  the  3tAtate  of  WiUa,  1  Tict. 
c  26,  \  21,  which  directs  that  all  alterations,  made  before  the  execution  of  the  will, 
be  noted  in  a  memorandum  upon  the  will,  and  attested  by  the  testator  and  witnesses. 
If  this  direction  is  not  oomplied  with,  it  mar  well  be  presumed  that  tiie  alterati<ma 
wer«  snlseqnently  made.  And  so  it  was  held,  npon  the  laugtiagB  of  that  statute,  and 
of  1^  Btatate  of  Fnuds  respecting  wills,  in  Doe  «.  Palmer,  IS  Jar.  836,  830  ;  in 
which  the  Cass  <^  Cooper  «.  Bockett  was  cited  by  Lord  Campbell,  and  approred,  upca 


[Hcion  is  apparent  upon  the  face  of  the  instmment,  the  law  pre- 
Bnines  notliing,  but  leaves  the  question  of  the  time  when  it  was 
done  as  well  as  that  of  the  person  by  whom,  and  the  intent  with 
which,  the  alteration  was  made,  as  matters  of  fact,  to  be  ultimately 
found  by  the  jury  upon  proofs  to  be  adduced  by  the  party  offering 
the  inetrnment  in  evidence.^ 

the  gronnd  of  tbe  atatute.  The  applicatioii  of  tbia  role  to  de«da  wu  denied  in  Doe  «. 
C&tunore,  Ifi  Jnr.  728  ;  6  Eng.  Lsw  k  Bep.  340  [*nd  esaes  cited  in  note] ;  where  it  waa 
held,  that  if  the  coDtrary  be  not  proved,  the  interlineatiou  IQ  a  deed  ie  to  be  prBaumed  to 
have  been  made  at  the  time  of  its  execntion.  And  see  Co.  Lit.  22G  b,  and  note  by 
Butler  ;  Beet  on  PreaumjitloDa,  {  76. 

In  tbe  case  of  alteiahoiu  iu  a  will,  it  waa  held,  in  Doe  v.  Talmer,  mpra,  that  the 
dealarationa  of  the  testator  were  sdmisaible  U>  rebnt  the  prtMrnptinn  of  tnad  in  the 
alterationa. 

'  The  ca«ea  on  this  snhjeet  are  not  in  perfect  harmony  ;  bat  they  are  understood 
fally  to  >a|iport  the  doctrine  in  the  text.  Thej  all  a^gree,  that  where  any  auapicion  is 
raised  as  to  the  j;oDuinenes*  of  an  altered  inatnmient,  whether  it  be  apparent  upon 
inspection,  or  made  so  by  extraoeoos  evidence,  the  party  producing  the  instrument, 
and  claiming  under  it,  is  bound  to  remove  tbe  suspicion  )^  acoouubug  for  the  altara- 
tjon.  It  is  also  geaenlly  agreed,  that  inasmaeh  as  fraud  is  never  to  be  preenmed, 
Uierefore,  if  no  particular  circntastancee  of  suspicion  attach  to  an  altered  instrnmeDt, 
the  alteration  is  to  be  presomed  innocent,  or  made  prior  to  its  eiecutian.  Gooch  v. 
Bryant,  1  Shepl.  886  ;  Ctabtree  v.  COark,  7  Shepl.  837  ;  Wickea  v.  Caulk,  6  H.  &  J. 
41  ;  Qitiet  v.  Sweat,  1  Qilm.  47G  ;  Doe  v.  Catamore,  16  Jur.  728  ;  6  Eng.  Law  A  £q. 
St0  [and  case*  cited  in  note]  ;  Co.  Lit.  22G  b,  note  b^  Butler,  (a)  In  JaRkson  •. 
Osborn,  2  Wend.  S55,  it  woe  held,  that  the  p«rty  daimm^  under  a  deed  was  bound 
to  account  for  the  alterations  in  it,  and  that  no  presumption  was  to  be  made  ia  ita 
favor  ;  but  in  Bailey  v.  Taylor,  11  Coon.  6S1,  it  was  held,  that  nothing  was  to  be 
presnnied  either  way,  but  the  qneation  was  to  be  tubniitted  freely  to  the  jnry. 

But  an  exception  to  this  rale  of  the  presumption  of  innocence  seems  to  he  admitted 
in  the  case  of  negotiable  paper  ;  it  having  been  held,  that  tbe  party  producing  and 
claiming  under  the  paper  is  bound  to  explain  every  apparent  and  material  altArstion, 
the  operation  of  which  would  be  in  his  own  favor.  Knight  n.  Clements,  8  Ad.  &  EI. 
216  ;  Clifford  v.  Parker,  2  M.  A  G.  SOS  ;  Simpson  <t.  Stackhouse,  S  Barr,  186  ;  Uc- 
Hioken  e.  Beaachamp,  2  Miller  (I^.),  290.  See  also  Heoman  «.  Dickinson,  S  Bing. 
183  ;  Bishop  v.  Cbambre,  SC.&P.  bo;  Humphreys  c.  Guillow,  13  N.  H.  386  ;  HilU 
«.  Bamce,  11  N.  H.  396  ;  Taylor  c.  Hosely,  8  C.  &  F.  273  ;  Whitfield  v.  Cultingwood, 
1  Car,  ft  Kir.  326  ;  Davia  v.  Carlisle,  S  Ala.  707  ;  Walter  o.  Short,  G  Gilm.  363 ; 
Cariss  c.  Tattersall,  2  H.  k  Q.  890.  But  in  Davis  e.  Jenney,  1  Met.  221,  it  was  held 
that  the  burden  of  proof  waa  on  the  defendanL  Clark  t>.  Eckstein,  22  Fenn.  St.  607  l 
Paine  v.  Edsell,  IS  Id.  173.  {b] 

Another  exception  has  been  allowed,  whers  the  instmmetit  ia,  by  the  rules  of  prae- 
tiee,  to  be  received  as  genuine,  unless  its  genninenesa  is  denied  on  oath  by  the  pai^, 
and  he  does  so  ;  for  his  oath  is  deemed  sufficient  to  destroy  the  presumption  of  inno- 
cenoe  in  regard  to  tbe  alteration,  sod  to  place  the  instmment  in  the  contUtlim  of  a  ana- 
pected  paper.     Walters  v.  Short,  6  Qihn.  262. 

It  is  abo  clear,  that  it  is  for  the  court  to  determine,  in  the  first  instance,  whetltv 

(a)  Baothby  v.   Stanley,  S4  Me.  616  ;  Annaby,  6  Cnah.  S14  ;  Acker  «.  Ledyard, 

North  River  Meadow  Co.  v.  Shrewsbury  S  Barb.   614  ;  Jordan  v.  Stewart,  S3  Pa. 

Church,  2  S.  J.  Eq.  424.     In  an  action  to  St.  S44  ;   Huntington  v.  Finch,  8  Ohio, 

forecloae  a  mortgage,  the  burdsn  of  proof  x.  s.  44S. 

is  on  tbe  plaintiff  to  ahnw  that  the  inter-  {b)  On  reference  to  Davis  e.  Jenney, 
lincktioua,  alterations,  and  erasures  therein  the  point  does  not  srem  to  have  been  de- 
were  made  before,  or  at  tiie  time  of,  ita  cided  ;  and  so  it  appeared  to  the  court, 
execution,  and  there  is  no  presumption  which,  in  a  subsequent  case  (Wilde  v. 
that  ttiey  wen  ao  made,  or  that  they  were  Annaby,  6  Onah.  (Maaa.)  314),  bald  to  tka 
made  without  ftaod.  Ely  v.  Ely,  19  Law  oMibsry. 
Bep.   (9  H.  a.)  307.    Bea  also  Wilde  «. 


656  LAW  OF  EVIDENCE.  [PABT  m. 

§  565.  Bune  Bubjeot  Though  the  effect  of  the  alteration  of  a 
legal  instrument  is  generally  discussed  with  reference  to  deeds, 
jet  the  principle  is  applicable  to  all  other  instrumeTUs.  (a)  The 
early  decisions  were  chiefly  upon  deeds,  because  almost  all  written 
engagements  were  anciently  in  that  form  ;  but  they  establish  tJie 
general  proposition,  that  written  instruments  which  are  altered^ 
in  the  legal  sense  of  that  term,  as  hereafter  explained,  are  thereby 
made  void}  (6)  The  grounds  of  this  doctrine  are  twofold.  The 
first  is  that  of  public  policy,  to  prevent  fraud,  by  not  permitting  a 
man  to  take  the  chance  of  committing  a  fraud  without  running 
any  risk  of  losing  by  the  event  when  it  is  detected.^    The  other  is, 

the  alteration  is  so  far  accounted  for,  as  to  pennit  the  instroment  to  be  read  in  eridenee 
to  the  jury,  who  are  the  ultimate  Judges  of  the  fact.  'nUou  v.  Clinton,  &&  Ins.  Co., 
7  Barb.  564 ;  Ross  v.  Gould,  5  GreenL  204.  (c)  But  whether,  in  the  absence  of  all 
other  evidence,  the  jury  may  determine  the  time  and  character  of  the  alteration  from 
inspection  alone,  is  not  universally  agreed.  In  some  cases  they  have  been  permitted  to 
do  80.  Bailey  v.  Taylor,  11  Conn.  581 ;  Oooch  v.  Bryant,  1  Shepl.  386 ;  Crabtree  «. 
Clark,  7  Shepl.  337  ;  Doe  v.  Catamore,  15  Jur.  728 ;  5  £ng.  Law  &  £q.  849  ;  Van. 
home  V.  Dorrance,  2  Dall.  806.  {d)  And  see  Wickes  v.  Caulk,  6  H.  &  J.  41  ;  Pollen  v. 
Shaw,  3  Dev.  288  ;  in  which  last  case  it  was  held,  that  where  the  alteration  was  appa- 
rently against  the  interest  of  the  holder  of  the  instrument,  it  should  be  presnmea  to 
have  been  made  prior  to  its  execution.  But  in  some  other  cases,  the  courts  have  re- 
quired the  exhibition  of  some  adminicular  proof,  being  of  opinion  that  the  juiy  ought 
not  to  be  left  to  conjecture  alone,  upon  mere  inspection  of  the  instrument.  See  Knight 
V,  Clements,  Cliflfora  v.  Parker,  and  Cariss  «.  Tattersall,  supra. 

Other  cases,  in  accordance  with  the  i-ules  above  stated,  are  the  following  :  Cumber- 
land Bank  v.  Hall,  1  Halst.  215  ;  Sayre  v.  Reynolds,  2  South.  787  ;  Mathews  v.  Codter, 
9  Mo.  705  ;  Herrick  v.  Malin,  22  Wend.  888  ;  Barrington  v.  Bank  of  Washington,  14 
S.  &  R.  405 ;  Horry  District  v.  Hanion,  1  N.  &  McC.  554  ;  Haffelfinger  r.  Shutz,  16 
S.  &  R.  44  ;  Beaman  v.  Russell,  20  Vt.  205.  In  this  last  case  the  subject  of  altera- 
tions is  very  fully  considered  and  the  authorities  classed  and  examined  in  the  able 
judgment  delivered  by  Hall,  J.  Where  an  alteration  is  apparent,  it  has  been  held, 
that  the  party  impeaching  the  instrument  may  prove  collateral  facts  of  a  general  char- 
acter, such  as  alterations  m  other  notes,  which  formed  the  consideration  for  the  not«  in 
question,  tending  to  show  that  the  alteration  in  it  was  fraudulent.  Rankin  v.  Black- 
well,  2  Johns.  Cas.  198. 

1  Mastera  v.  Miller,  4  T.  R.  329,  880  ;  Newell  v,  Mayberry,  8  Leigh,  250. 

s  Mastera  v.  Miller,  4  T.  R.  829,  per  Ld.  Kenyon. 

(a)  Entries  in  books  of  account  are  not  though  binding  on  the  principal,  was  void 
instruments  within  the  meaning  of  the  as  to  all  the  sureties.  Hoa-e  v.  Peabody, 
rule.  Adams  v,  CouUiard,  102  Mass.  167.  2  Gray,  656.  See  Taylor  «.  Johnson,  17 
An  entry  in  an  account-book,  afterwards  Ga.  521;  Phillips  v.  Wells,  2Sne6d(Tenn.), 
altered,  is,  in  the  absence  of  explanation,  154 ;  Ledford  «.  Vandyke,  Busbee,  Law, 
to  be  presumed  to  be  in  accordance  with  480  ;  Burchfield  v.  Moore,  25  £ng.  Law  & 
the  facts  at  the  time  of  entry.  Shells  v.  Eq.  128  ;  8  EL  &  Bl.  688.  A  note  mate- 
West,  17  Cal.  824.  rially  altered  in  its  amount,  or  otherwiae, 

(h)  A  probate  bond  executed  by  a  prin-  is  thereby  avoided  in  Mo  as  a  security,  so 

cipal  and  two  sureties  wss  idtered  by  the  that  no  action  can  be  maintained  upon  it, 

judge  of  probate  with  the  consent  of  the  eyen  for  the  amount  promised  before  the 

principal,  out  without  the  knowledge  of  alteration.    Meyer  v.  Huneke,  55  N.  Y. 

the  sureties,  by  increasing  the  penal  sum,  412. 

and  was  then  executed  by  two  additional         (c)  But  see  Clark  v.  Eckstein,  22  Ph. 

sureties  who  did  not  know  of  the  altera-  St.  507. 

tion,  and  was  approved  by  the  judge  of         ((Q  Printnp  v,  Mitchell,  17  Ga.  558. 
probate ;  and  it  was  held  that  tae  bond. 


to  inBnre  iiie  identity  of  the  inBtnunent,  aad  prerent  the  substita- 
tion  of  another  without  the  privity  of  the  party  concerned.'  The 
inBtrumeat  derives  its  legal  virtue  from  its  being  the  Bole  reposi- 
tory of  the  agreement  of  the  parties,  solemnly  adopted  as  such, 
and  attested  by  the  signature  of  the  party  engaging  to  perform  it. 
Any  alteration,  therefore,  which  causes  it  to  speak  a  language 
different  in  legal  effect  from  that  which  it  originally  spake,  is  a 
material  alteration. 

§  666.  Altaratlcm  and  ■poliatton.  A  distinction,  however,  18  to 
be  observed  between  the  alteration  and  the  spoliation  of  an  iustru- 
meat  as  to  the  legal  consequences.  An  alteration  is  an  act  done 
upon  the  instrument  by  which  its  meaning  or  language  is  changed. 
If  what  is  vritten  upon  or  erased  from  the  instrument  has  no 
tendency  to  produce  this  result,  or  to  mislead  any  person,  it  is  not 
an  alteration.  The  term  is,  at  this  day,  usnally  applied  to  the  act 
of  the  party  entitled  under  the  deed  or  instrument,  and  imports 
some  fraud  or  improper  design  on  his  part  to  change  its  effect. 
But  the  act  of  a  stranger,  without  the  participation  of  the  party 
interested,  is  a  mere  tpoliation  or  mutilation  of  the  instrument, 
not  changing  its  legal  operation  so  long  as  tbe  original  writing 
remains  legible,  and,  if  it  be  a  deed,  any  trace  remains  of  the  seal. 
If,  by  the  unlawful  act  of  a  stranger,  the  instrument  is  mutilated 
or  defaced,  so  that  its  identity  is  gone,  the  law  regards  the  act,  so' 
far  as  tlie  rights  of  the  parties  to  the  instnunent  are  concerned, 
merely  as  an  accidental  destruction  of  primary  evidence,  com- 
pelling a  resort  to  that  which  is  secondary  ;  and,  in  such  case,  the 
mutilated  portion  may  be  adniitt«d  as  secondary  evidence  of  so 
much  of  the  orig^al  instrument.  Thus,  if  it  be  a  deed,  and  the 
party  would  plead  it,  it  cannot  be  pleaded  with  a  profert,  but  the 
vant  of  profert  must  be  excused  by  an  allegation  that  the  deed, 
meaning  its  legal  identity  as  a  deed,  has  been  accidentally,  and 
without  the  fault  of  the  party,  destroyed.'    And  whether  it  be  a 

1  fiandenoD  v.  Symondi,  1 B.  &  B.  ISO,  per  DiUu,  C.  J.  It  ii  on  this  gnmnd  that 
the  (JteraCion  of  >  de«d,  in  m  iminateml  put,  is  somBtima  &it&l,  vhere  its  identtt;  ii 

fint  in  inns  b;  tlie  pleadings,  every  part  of  tbe  writing  being  then  matarikl  to  the 
dsntity.     See  rapra,  SJ  5S,  69  ;  Hunt  v.  Adami,  6  Haas.  G21. 

»  Poweia  V.  Ware,  2  Kck.  4S1  ;  Read  v.  Brooknuw,  S  T.  B,  162  [  Horrill  *.  Otis, 
12  S.  H.  i09.  The  neceaaity  of  some  ftandulect  intent,  carried  home  to  the  party 
elaimiag  under  tbe  instrument,  in  order  to  render  the  alteratiou  Tatal,  was  stronglT 
iosistwl  on  bv  Bnller,  J.,  in  Hasten  i.  Miller,  4  T.  R.  334, 8SG.  And,  on  this  groan^ 
a,t  leut  tacitly  sMnmed,  the  old  cases,  to  the  effect  that  an  alteration  of  a  deed  hf  a 
stranger,  ia  a  nuiterial  part,  avoids  the  de«d,  have  been  OTerrnled.  In  tbe  following 
ouet,  the  vlterataoii  of  a  writing,  withont  Awidnlent  intent,  hu  been  treated  as  t, 
VOL.  I.  43 
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deed  or  other  iuBtrnmeDt,  its  origiDal  tenor  must  be  BubstantiaUy 
shown,  and  the  alteration  or  mutilation  accounted  for,  in  the  same 
manner  as  if  it  were  lost. 

§  567.  ImoMtoiial  Kiteratioiu.  In  considerit^  the  effect  of  alter- 
ations made  hy  the  party  himself,  who  holds  the  instrument,  a 
further  dittinction  is  to  be  observed  between  the  insertion  of  those 
leordi  tchich  the  lavs  would  mpply  and  those  of  a  different  char- 
acter. If  the  law  would  have  supplied  the  words  which  were 
omitted,  and  were  afterwards  inserted  by  the  party,  it  has  been 
repeatedly  held,  that  even  his  own  insertion  of  them  will  not 
vitiate  the  instrument ;  for  the  assent  of  the  obligor  will,  in  such 
cases,  be  presumed.  It  ia  not  an  alteration  in  the  sense  of  the 
law,  avoiding  tlie  instrument ;  although,  if  it  be  a  deed,  and  to 
be  set  forth  in  hcee  verba,  it  should  be  recit«d  as  it  was  originally 
written.^ 

§  568.  Bum  sntOMt-  It  has  been  atron^y  doubted  whether  an 
immaterial  alteration  in  any  matter,  though  made  by  the  obligee 
himte^,  will  avoid  the  instrument,  provided  it  be  done  innocently, 
and  to  no  injurious  purpose.'  (a)  But  if  the  alteration  bo  frattd- 
utently  made  by  the  party  claiming  under  the  instrument,  it  does 
not  seem  important  whether  it  be  in  a  material  or  an  immaterial 

meTely  accidental  ipoliatioii.  Renrree  v.  Bromlev,  6  But,  S09  ;  Catts,  in  error,  «. 
VniUd  Statei,  1  QUI.  69  ;  United  SUtea  v.  Spalding  2  Mason,  47S :  Rm*  v.  Otct- 

KbaDffh,  6  Coven,  746  ;  Lewis  v.  Favn,  S  Cowen,  71  ;  Jockion  t>.  Malin,  IG  Johns.  S97, 
r  Piatt,  J.:  Nichols  v.  Johnson,  10  Conn,  162  ;  Matshall  v.  GoufUr,  10  S.  &  R.  1S4  ; 
Im.  403  ;  VUkinson  a.  Johnson,  3  B.  &  C.  42S  ;  Baper  v.  Birkbeck,  15  East,  17.  (A) 
The  old  doctrine,  that  evtrj  material  alteration  of  a  deed,  even  b;^  a  stranger,  and 
without  privity  of  either  party,  avoided  the  deed,  was  strongly  condemnad  by  Story,  J., 
in  TTnited  States  s.  Spalding,  nipra,  sa  repugnsnt  to  comniou  sense  and  jostice,  aa  in- 
Sictine  on  an  innocent  party  all  tlie  loeeee  occasioned  by  mistake,  hy  accident,  hv  the 
wron^ul  acta  of  third  persoas,  or  by  the  providence  of  Heavan  ;  and  which  migbt  to 
have  the  snpport  of  nnbroken  authority  befom  ■  court  of  law  was  hound  ti 


ta  Jnclgment  to  what  deserved  no  better  neme  tban  a  technical  quibl 
'^  ffuDt  0.  Adams,  6  Han.  Gl»,  G2S  ;  Waueh  «.  Busaell,  C  I'au 
Paget,  3  Chan.  Rep.  110  ;  Zouch  v.  Clay,  1   Ventr.  18G  ;  Smith  n.  urooier,  o  nasi. 
G38  ;  Hale  v.  Ruaa,  1  Oreenl.  331  ;  Enapp  v.  Ualtby,  13  Wend.  G37  ;  Brown  «.  Pink- 
ham,  13  Pick.  172. 

■  Hatch  t.  Hatch,  0  Moss.  311,  per  Sewall,  J. ;  Smith  v.  Dunbar,  8  Pick.  SiO. 

(a)  Bead  «.    Kemp,   16   111.   US.     A  that  it  did  not  affect  the  validity  of  the 

promissory  note  was  mode  payable  to  a  note.     Arnold  v.  Jone^S  R.  1.  Hi.     The 

E.rtnerahip  under  one  name,  and  wu  so  makinganotepeyableataputicuWrplace 

doned  by  a  surety.     It  was  afterwards  is   a  material    alteration.     Bnrchfield   ■. 

altered  by  the  payee  and  maker,  without  Moore,  2G  Eng.  Law  k  Eq.  123  ;  B  EL  k 

the  knowledge  of  the  surety,  so  as  to  be  BL  6S3.    See  also  Warrington  «.  Ewly,  S3 

payable  to  the  same  partnership  by  a  dif-  Id.  208 ;  3  El.  ft  BL  763. 
ferent  name.     In  an  action  on  the  note  by  (i)   Bayd  e.   UcCounell,    10   Honpfa. 

the  payee  sjiaiuat  the  raiety,  it  was  held,  (Tenn.)  68  ;  Lee  «.  Alexander,  9  B.  Mmi. 

that  the  alteration  waa  immaterial,  and  (Ky.)  35. 
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part ;  for,  in  either  case,  he  has  brought  himself  under  the  opera- 
tion of  the  rule  established  for  the  prevention  of  fraud ;  and, 
having  fraudulently  destroyed  the  identity  of  the  instrument,  he 
must  take  the  peril  of  all  the  consequences.'  But  here,  also,  a 
further  distinction  is  to  be  obflerved  between  deeds  of  conveyance 
and  covenants ;  and  also  between  covenants  or  ^reements  exe- 
cuted and  those  which  are  still  executory.  For  if  the  grantee  of 
land  alter  or  destroy  his  title-deed,  jet  his  title  to  the  land  is  not 
gone.  It  passed  to  him  by  the  deed ;  the  deed  lias  performed  its 
office  as  an  instrument  of  conveyance,  and  its  continued  existence 
is  not  necessary  to  the  continuance  of  title  in  the  grantee ;  but 
the  estate  remains  in  him  antil  it  has  passed  to  another  by  some 
mode  of  conveyance  reci^;nized  by  the  law.'  The  same  principle 
applies  to  contracts  executed  in  regard  to  the  acts  done  under 
them.  If  the  estate  lies  in  grant,  and  cannot  exist  without  deed, 
it  is  said  that  any  alteration  by  the  party  claiming  the  estate  will 
avoid  the  deed  as  to  him,  and  that  therefore  the  estate  itBelf,  as 
well  as  all  remedy  upon  the  deed,  will  be  utterly  gone,*  But 
whether  it  be  a  deed  conveying  real  estate  or  not,  it  seems  well 
settled  that  any  alteration  in  the  instrument,  made  by  the  grantee 
or  obligee,  if  it  be  made  with  a  fraudulent  design,  and  do  not 
consist  in  the  insertion  of  words  which  the  law  would  supply,  is 
fatal  to  the  instrument,  as  the  foundation  of  any  remedy  at  law, 
upon  the  covenants  or  undertakings  contained  In  it.*    And,  in 


'  If  an  obligee  procnre  a  person,  who  wa»  not  preient  at  the  eiecntton  of  the  bond, 
to  nign  hU  name  as  an  atteeting  witness,  thia  il  jirinta  faeie  evidence  of  fraud,  and 
voidH  the  bond.  Adams  v.  Frye,  3  Met.  108.  But  it  ia  competent  for  the  obligee  to 
rebut  the  inference  of  fraud,  by  proof  that  the  act  vtn  done  withoot  any  frnudiilent 
purpose  ;  in  which  case  the  bond  will  not  be  thereby  rendered  void.  Ibid.  And  see 
Homer  v.  Wallis,  II  Mass.  SOB ;  Smith  e.  Dunbar,  8  Pi.^k.  21S.  But  thU  latler  point 
was  decided  otherwise  in  Matahall  c  Googler,  10  S.  &,  R.  164.  And  where  the  holder 
of  a  bond  or  a  note  under  seal  procured  a  person  to  alter  the  date,  for  the  purposr  of 
correcting  a  miBtake  in  the  year  and  making  it  conform  to  the  truth ,  tliis  wu  held  to 
avoid  the  bond.  Miller  v.  Gilleland,  S.  C.  Pa.,  1  Am.  Uw  Reg.  672,  Lowrie  and  Wood- 
ward, JJ.,  dissenting. 

1  Hatch  V.  Hatch,  9  Masa.  307  ;  Dr.  I^yfleld'a  Case,  10  Ca  SS  ;  Bolton  e.  Carlisle, 
3  H.  Bl.  25B  ;  Davis'  v.  Spooner,  3  Pick.  28i  ;  Barrett  e.  Thomdike,  1  Greenl.  73  ; 
Lewis  V.  Payn,  8  Cowen,  71  ;  Jackson  v.  Gould,  7  Wend.  884  ;  Beckrow'a  Case,  HetL 
13S.  Whether  the  deed  may  still  b«  reed  b;  the  party,  as  evidence  of  title,  is  not 
agreed.  That  it  inaf  be  read,  see  Doe  e.  Hirst,  S  Stark.  60 ;  Lewis  v.  Payn,  S  Cowen, 
71 1  Jackson  V.  Gould,  7  Wend.  364.  That  it  mavnot,  .see  Babb  o.  Clemson,  10S.&R. 
41»  ;  Withers  e.  Atkinson,  1  Watts,  236  ;  Chesley  v.  Frost,  1  N.  H.  146  ;  Kewell  e. 
Mayherry,  3  Leich,  250 ;  Bliss  v.  Mclntyre,  18  Vt.  466. 

•  Moore  u.  s3ter,  S  Bolstr.  79,  per  Coko,  C.  J.  ;  Lewis  «.  Payn,  8  Coweu,  71  \ 
tupra,  S  2flS. 

*  Ibid.  ;  Davidson  v.  Cooper,  11  M.  k  W.  778  ;  Jackson  v.  Gould,  7  Wend.  881 ; 
Hatch  V.  Hatch,  9  Mass.  307  ;  Itarrctt  n.  Thomdike,  1  Oieenl.  73  ;  Withers  v.  Atkin- 
•OD,  1  Watts,  236  ;  Arriaon  «.  Harmst«ad,  2  Bur,  101 ;  Whitmer  tr.  Frye,  10  Mo.  SIS ; 
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Buch  case,  it  seems  that  the  party  will  not  be  permitted  to  prove 
the  covenant  or  promise  hy  other  evidence.^  But  vhere  there  are 
several  parties  to  an  indenture,  some  of  vhom  have  executed  it, 
and  in  the  prc^^-ess  of  the  trauaaction  it  is  altered  aa  to  those  who 
have  not  signed  it,  without  the  knowledge  of  thoae  who  have,  bnt 
yet  in  a  part  not  at  all  affecting  the  latt«r,  and  then  is  executed 
by  the  residue,  it  is  good  as  to  all.* 

§  568a.  AltoratloiM  by  ootuwot  In  all  these  cases  of  alterations, 
it  is  further  to  be  remarked,  that  they  are  supposed  to  have  been 
made  without  the  consent  of  the  oUier  party.  For,  if  the  altera- 
tion is  made  hy  coTuent  of  parties,  such  as  by  filling  up  of  blanks, 
or  the  like,  it  is  valld.^  (a)  Bat  here,  also,  a  distinction  has  been 
taken  between  the  insertion  of  matter  essential  to  the  existence 
and  operation  of  the  instrument  as  a  deed,  and  that  which  is  not 
essential  to  its  operation.  Accordingly,  it  has  been  held  that  an 
instrument  which,  when  formally  executed,  was  deficient  in  some 
material  part,  so  as  to  be  incapable  of  any  operation  at  all,  and 
was  no  deed,  could  not  afterwards  become  a  deed  by  being  com- 
pleted and  delivered  by  a  stranger,  in  the  absence  of  the  party 
who  executed  it,  and  unauthorized  by  an  instrument  under  seal.* 
Yet  this  rule,  again,  has  its  exceptions,  in  divers  cases,  such  as 
powers  of  attorney  to  transfer  stock,'  navy  bills,*  costom-hooae 
bonds,^  appeal  bonds,*  bail  bonds,^  and  the  like,  which  have  been 

MoUeH  «.  Wackerbuth,  G  C.  B.  181 ;  Agrieoltariit  Co.  v.  FitsgEnld,  15  Jnr.  4S9 ; 

4  Eng.  L.  &Eu.  211. 

>  Mutendale  v.  Foltitt,  1  N.  H.  95  ;  Newell  v.  Wtj^mrr,  8  Leigh,  350 ;  Blwle  b. 
NoUnd,  12  Wend.  17S  ;  Amaon  v.  Hannstead,  3  Barr,  101.  The  atrictneaa  of  the 
English  rule,  that  eveiy  alteration  of  a  bill  of  eichangr,  or  prorainory  note,  eren  bj 
consent  of  the  parties,  rroderB  it  utterly  void,  hu  particular  reference  to  tjie  atamp 
act  of  1  Ann.  aUt.  2,  c.  22  ;  Chitty  on  Bills,  pp.  207-21*. 

*  I>ae  «.  Bingham,  4  B.  &  Aid.  672, 67G,  per  Bayley,  J. ;  Hibblewhite  o.  UcHoiine, 

5  H.  ft  W,  20S,  20B. 

*  Marldiam  e.  Gonaston,  Cm.  El.  62S  ;  Hoor,  G47  ;  Zouch  v.  CUr,  1  Ventr.  185  ; 
S  Lev.  SS.  So,  where  a  power  of  attorney  was  aent  to  B,  with  his  Christian  name  in 
blank,  which  he  Glled  hj  inserting  it,  this  ww  held  valid.  Eaglfton  c.  Gntt^ridRe,  II 
M.  k  W.  468.  Thia  consent  may  be  implied.  Hale  c.  Ross,  1  OnenL  S34  ;  Smith  r. 
Croaker,  fi  Mass.  G38  ;  ID  Johns.  396,  per  Kent,  C. 

*  Hibblewhite  r.  McMorine,  6  H.  &  W.  200,  216. 

t  Commercial  Bank  of  Boffalo  v.  Eortwright,  22  Wend.  348. 

*  Par  WUson,  J.,  in  Mastera  v.  Miller,  1  Anatr.  229.  1  2S  Wend.  S66. 
'  EcpaHe  Decker,  6  Cowen,  69  ;  BxparU  Eerwin,  S  Cowen,  113. 

*  Hale  V.  Koss,  1  OnenL  S34  ;  Gordon  «.  Jeffery,  2  Leigh,  410 ;  Vanhook  t.  Baniett, 

(a)  Plank-Road  Co. «.  Wetaet,  21  Barb,  of  the  payee,  and  in  the  preaeoM  of  the 

S6  ;  Katcliff  o.  Planters'  Bank,  2  Sneed,  surely,  but  without  his  assent,  the  note 

42G  ;  Sheltna  v,  Deering,  10  B.  Mon.  40G.  was  avoided  aa  to  the  inretj.     Miller  *. 

Where  the  date  of  a  note  under  seal  was  Qillelaud,  19  Pa.  St.  119. 
altered  from  1838  to  1S38,  at  the  request 
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held  good,  thoQgh  executed  in  blank  and  afterwards  filled  up  by 
parol  anthority  only.^ 

4  Dot.  Lav,  272.     But  see  Hutiwn  v.  Tiemuu,  i  Randolph,  177  ;  Gilbert  t.  Anthany, 
I  Yewr.  flB. 

'  In  Texin  ti.  Eraia,  dted  1  Anitr.  228,  wbere  one  exWnted  ■  bond  in  binih,  and 
•ent  it  into  the  moosj  market  to  raiie  ■  loan  upon,  and  it  wan  ne|^tial«d,  and  filled 
up  by  parol  authority  only,  Lord  MansGeld  held  it  a  good  bond.  This  decision  va« 
qneationed  b;  Ur.  Pieatou  in  his  edition  of  Shep.  Touchat.  p.  68,  and  it  wai  Expreaaly 
overmled  iu  Hibblewhite  v.  UcMorine,  6  M.  &  W.  216.  It  is  also  contradicted  by 
McEee  v.  Hicks,  2  Dev.  Law,  379,  and  some  other  Anierican  cases.  But  it  was  con- 
finned  in  Wiley  V.  Moor,  17  S.  i.  R.  436  ;  Enapp  «.  Maltby,  13  Wend.  SS7  ;  Comnter- 
oial  Bank  of  BuITrIo  v.  Kortwrigbt,  22  Wend.  S4S  ;  Boardaian  v.  Gore,  1  Stewart 
(Ala.),  C17  ;  Duncan  v.  Hodges,  4  McC'ord,  239  ;  and  in  eerrral  other  caeea  the  nma 
doctrine  baa  been  recognized.  In  the  United  Statea  «.  Nelson,  2  Brockeubrough,  64, 
74,  75,  which  was  the  case  of  a  pajnaater's  bond,  executed  iu  blank  and  uTteiwards 
filled  up.  Chief  Justice  Halshall,  before  whom  it  was  tried,  felt  bound,  by  the  weight 
of  antlkoritv,  to  decide  SKainat  the  l>ond  ;  but  expressed  his  opinion,  tliat  iu  principle 
it  was  Tali^,  and  hia  belief  that  hia  judgment  would  be  reversed  in  the  Supreme  Court 
of  the  irnitfld  States  ;  but  Clie  cauae  was  not  carried  farther.  lostramenta  executed  in 
this  manner  have  b^xims  lerj  common,  and  the  autboiities  aa  to  their  validity  am 
distressingly  iu  conflict,  but  upon  the  principle  itdopted  in  Hudson  p.  Revctt,  5  Bing. 
8S8,  there  is  very  little  difiicnity  in  holding  such  inntrunientfl  valid,  and  thus  giving 
full  effect  to  the  acCnal  intentiona  of  the  parties,  without  the  violation  of  any  rule  of 
la*.  In  that  case,  the  defendant  executed  and  delivered  a  deed,  conveying  his  prop 
erty  to  trustees,  to  sell  for  the  benefit  of  his  creditors,  the  particulars  of  whose  demands 
were  stated  iu  the  deed  ;  but  a  blank  was  left  for  one  of  tbe  principal  debts,  the  exact 
amount  of  which  was  suttsequently  ascertained  aud  inserted  in  tbe  deed,  in  the  gran- 
tor's presence,  and  with  his  assent,  by  the  attorney  who  had  prepared  the  deed  and  bad 
it  in  bis  poaseasion,  he  being  one  of  tbe  trustees.  The  defendant  afterwards  recognixcd 
the  deed  as  valid,  in  various  transactioas.  It  was  beid  that  tbe  deed  wna  not  intended 
to  be  a  complete  and  perfect  deed,  until  alt  the  blanks  were  filled,  and  that  the  art  of 
the  grantor  in  assenting  to  tbe  filling  of  the  blank,  amounted  to  a  deliveiy  of  the  deed, 
thus  completed.  No  formality,  either  of  words  or  action,  is  prescribed  by  the  law  aa 
essential  to  delivery.  Nor  is  it  material  how  or  when  tbe  deed  came  into  the  hands  of 
the  gruitee.  Delivery,  in  the  legal  sense,  consists  in  the  transfer  of  the  poaaession  and 
dominion  ;  and  whenever  the  grantor  assents  to  the  posaeesion  of  the  deed  by  the 
grantee,  as  an  instrument  of  title,  then,  and  not  until  then,  the  delivery  is  complete. 
The  posaeeaion  of  the  instrument  by  the  grantee  may  be  simultaneous  with  this  act  of 
the  gnintor'i  mind,  or  it  may  have  Iwen  long  before  ;  bnt  it  is  tbisaesent  of  the  grantor 
which  changes  the  character  of  that  prior  possession,  and  imparts  validity  to  tbe  deed. 
Hr,  Preston  observas  that  "  all  cases  of  this  sort  depend  on  the  inquiry  whether  the 
intended  grantor  has  given  sanction  to  the  instrument,  no  aa  to  make  it  concluaively 
his  deed."  3  Preston  on  Abatracta,  p.  84.  And  aee  Parker  c.  Hill,  8  Met  447  ; 
Hope  fl.  Harman,  11  Jnr.  1097  ;  paat,  vol.  ij.  g  297.  The  same  effect  was  giTea  to 
clear  and  aneqnivocal  acts  of  assent  m  paU,  by  a  fijae  mortgagor,  after  the  death  of 
her  husband,  as  amounting  U>  a  redelivery  of  a  deed  of  mortgage,  executed  by  her  while 
a  ftmt  anxrt.  Qoodright  v.  Strapban,  Cowp.  201,  204  ;  Shep.  Toucbst,  by  Preston, 
p.  68.  "  The  general  rale,"  said  Hr.  Justice  Johnson,  in  deliraring  tbe  judgment  of 
the  cooit,  in  Duncan  c.  Hodgea,  "  is,  tiiat  if  a  blank  be  signed,  sealed,  and  delivered, 
and  afterwards  written,  it  is  no  deed  \  and  tbe  obvious  reason  is,  that  as  there  was 
nothing  of  substance  contained  in  it,  nothing  could  pass  by  it.  Bat  the  rale  was  never 
intended  to  prescribe  to  tbe  grantor  the  order  of  time,  in  which  the  eeversl  parts  of  a 
deed  should  be  written.  A  thing  to  be  granted,  a  peraon  to  whom,  and  the  sealing  and 
delivery,  are  some  of  those  which  aiv  necessary,  and  the  whole  is  consummated  by  tbe 
delivery  ;  and  if  the  grantor  should  think  proper  to  reverse  thio  order,  in  tb«  manner 
of  execution,  but  in  the  end  makes  it  perfect  before  delivery,  it  is  a  good  deed."  See 
4  McCord,  239,  240.  Whenever,  therefore,  a  deed  is  materially  alteKd,  by  consent  of 
the  nartie*,  after  its  formal  execution,  the  grantor  or  obligor  assents  that  the  grantee 
or  obligee  shall  retain  it  in  its  altered  and  completed  form,  ai        '     '  "" 


*  the  jury  in  finding  accordingly. 
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§  669.  Proof  by  Biibscribiiig  witnesMs.  The  instrument,  being 
thus  produced  and  freed  from  suspicion,  must  be  proved  by  the 
mbscribing  witnesseSj  if  there  be  any,  or  at  least  by  one  of  them.^ 
Various  reasons  have  been  assigned  for  this  rule  ;  but  that  upon 
which  it  seems  best  founded  is,  that  a  fact  may  be  known  to  the 
subscribing  witness  not  within  the  knowledge  or  recollection  of 
the  obligor,  and  that  he  is  entitled  to  arail  himself  of  all  the 
knowledge  of  the  subscribing  witness  relative  to  the  transaction.' 
The  party,  to  whose  execution  he  is  a  witness,  is  considered  as 
invoking  him,  as  the  person  to  whom  he  refers,  to  prove  what 
passed  at  the  time  of  attestation.^  The  rule,  though  originally 
framed  in  regard  to  deeds,  is  now  extended  to  every  species  of 


judges  in  Hudson  v.  Reyett,  as  stated  by  Best,  C.  J.,  in  5  Bing.  S88,  889  ;  and  further 
expounded  in  West  v.  Steward,  14  M.  &  W.  47.  See  also  Hartley  «.  Manson,  4  M.  & 
O.  172  ;  Story  on  Bailments,  §  55. 

^  A  written  instrument,  not  attested  by  a  subecribing  witness,  is  sufficiently  proved 
to  authorize  its  introduction,  by  competent  proof  that  the  signature  of  the  person, 
whose  name  is  undersigned,  is  genuine.  The  party  producing  it  is  not  required  to  pro- 
ceed further  upon  a  mere  suggestion  of  a  false  date  when  there  are  no  indications  of 
falsity  found  upon  the  paper,  and  prove,  that  it  was  actually  made  on  the  day  of  the 
date.  After  proof  that  the  signature  is  genuine,  the  law  presumes  that  the  instru- 
ment in  all  its  parts  is  genuine  also,  when  there  are  no  indications  to  be  found  apoo 
it  to  rebut  such  a  presumption.  See  Pullen  v.  Hutchinson,  12  Shepl.  254,  per  Shep- 
ley,  J. 

In  regard  to  instruments  duly  attested,  the  rule  in  the  text  is  applied  where  the  in- 
strument is  the  foundation  of  the  party's  claim,  or  he  is  privy  to  it,  or  where  it  par- 
ports  to  be  executed  by  his  adversary  ;  but  not  where  it  is  wholly  inter  aHoB,  under 
whom  neither  itarty  can  claim  or  deduce  any  right,  title,  or  interest  to  himself.  Ayers 
V.  Hewett,  1  Applet  286,  per  Whitman,  C.  J. 

In  Missouri,  ttoo  witnesses  are  required  to  prove  the  signature  of  a  deceased  aab- 
scribing  witness  to  a  deed.    Rev.  Stat.  1845,  c.  82,  §  22.     See  suprti,  §  260,  n. 

In  Virginia,  every  written  instrument  is  presumed  to  be  genuine,  if  the  party  pur- 
porting to  have  signed  it  be  living,  unless  he  will  deny  the  signature,  on  oath.  act. 
Stat.  1849,  c.  98,  §  85.  So,  in  Illinois.  Linn  v.  Buckingham,  1  Scam.  451.  And 
see  Missouri,  Rev.  Stat.  1835,  p.  468,  §§  18,  19  ;  Texas,  Hartley's  Dig.  §  741  ;  Dela- 
ware, Rev.  Stat.  1852,  c.  106,  §  5. 

In  South  Carolina,  the  signature  to  a  bond  or  note  may  be  proved  by  any  other  per- 
son, without  calling  the  subscribing  witness  ;  unless  the  defendant  will  swear  that  it 
is  not  his  signature,  or  that  of  his  testator  or  intestate,  if  the  case  be  such.  Stat,  at 
Lsrge,  vol.  v.  p.  434.  And  forei^  deeds,  bonds,  &c.,  attested  to  have  been  proved  oq 
oath  before  a  notary  or  other  magistrate  qualified  therefor,  are  admissible  in  evidence 
without  proof  by  the  subscribing  witnesses  ;  provided  the  courts  of  the  foreign  State 
receive  similar  evidence  from  this  State.     Id.  vol.  iii.  p,  285  ;  vol.  v.  p.  46. 

In  Virginia,  foreign  deeds  or  powers  of  attorney,  &c,  duly  acknowledged,  so  as  to 
be  admitted  to  record  by  the  laws  of  that  State ;  also,  policies,  charter-paitiea,  and 
copies  of  record  or  of  rasters  of  marriages  and  births,  attested  by  a  notary,  to  be 
made,  entered,  or  kept  according  to  the  law  of  the  place,  are  admissible  in  eviaenoe  ia 
the  courts  of  that  State,  without  further  proof.  Rev.  Stat  1849,  c.  121,  §  3  ;  Id.  c 
176,  §  16.  A  similar  rule,  in  substance,  is  enacted  in  MississippL  Hutchinaon's  Di|^ 
c.  60,  art.  2.     And  see  tn/ra,  §  573,  n. 

^  Per  Le  Blanc,  J.,  in  Call  v.  Dunning,  4  East,  54 ;  Manners  v,  Postan,  4  Eap. 
240,  par  Ld.  Alvanley,  C.  J.  ;  8  Preston  on  Abstracts  of  Title,  p.  73. 

*  Cussons  V.  Skinner,  11  M.  &  W.  168  ;  per  Ld.  Abinger  ;  HoUenback  o.  Floiai]i& 
6  HiU  (N.  Y.),  308. 
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writing  attested  by  a  witness.^  (a)  Such  being  the  principle  of  the 
rule,  its  application  has  been  held  indispensable,  even  where  it 
was  proved  that  the  obligor  had  admitted  that  he  had  executed 
the  bond,^  and  though  the  admission  were  made  in  answer  to  a 
bill  of  discovery.* 

§  569  a.  Wbo  U  snbfloilbing  witness.  A  9ub$er%bing  witness  is 
one  who  was  present  when  the  instrument  was  executed,  and 
who,  at  that  time,  at  the  request  or  with  the  assent  of  the  party, 
subscribed  his  name  to  it  as  a  witness  of  the  execution.  If  his 
name  is  signed,  not  by  himself  but  by  the  party,  it  is  no  attesta- 
tion.   Neither  is  it  such  if,  though  present  at  the  execution,  he 

^  Doe  V,  Dumfoid,  2  M.  fc  S.  62,  which  was  a  notice  to  quit  So,  of  a  warrant  to 
distrain.  Uigga  v,  Dixon,  2  Stark.  180.  A  receipt.  Heckert  v,  Haine,  6  Binn.  16  ; 
Wishart  v.  Downey,  15  a  &  R.  77  ;  McMahan  v,  McGrady,  5  S.  &  R.  814. 

*  Abbot  V.  Plumbe,  1  Doug.  216,  referred  to  by  LAwrenoe,  J.,  in  7  T.  R.  267,  and 
again  in  2  East,  187  ;  and  confirmed  by  Lord  EUenborough,  as  an  inexorable  role,  in 
Rex  V.  Harringworth,  4  M.  fc  S.  353.  The  admission  of  the  party  may  be  given  in 
evidence  ;  but  the  witness  must  also  be  produced,  if  to  be  had.  This  rule  was  broken 
in  upon,  in  the  case  of  the  admitted  execution  of  a  promissory  note,  in  Hall  v,  Phelps, 
2  Johns.  451 ;  but  the  rule  was  afterwards  recognized  as  binding  in  the  case  of  a  deed, 
in  Fox  V,  Reil,  3  Johns.  477,  and  confirmed  in  Henry  v.  BiBhop,  2  Wend.  575. 

*  Call  V.  Dunning,  4  East,  53.  But  see  Bowles  v.  Laugworthy,  5  T.  R.  366.  So, 
in  order  to  prove  the  admission  of  a  debt,  by  the  medium  of  an  entry  in  a  schedule 
filed  by  the  defendant  in  the  Insolvent  Debtors*  Court,  it  was  held  necessary  to  prove 
his  signature  by  the  attesting  witness,  although  the  document  had  been  acted  upon  by 
that  court.  Streeter  v.  Bartlett,  5  M.  G.  &  Sc.  562.  In  Maryland,  the  rule  in  the 
text  is  abrogated  by  the  statute  of  1825,  c.  120. 


(a)  Barber  v.  Terrell,  54  Ga.  146; 
Warner  v.  Bait.  &  Ohio  R.  R.  Co.,  31 
Ohio  St.  265.  This  rule  is  not  affected 
by  the  statutes  making  the  parties  to  a 
suit  competent  witnesses  in  the  suit.  The 
execution  of  the  paper  must  still  be 
proved  hythe  attesting  witness,  if  there 
IS  any.  Whyman  v.  Garth,  8  Exuh.  803  ; 
Brigham  v.  Palmer,  3  Allen  (Mass.),  450. 
Whether  the  rule  is  affected  by  a  statute 
which  declares  that  any  signature  to  a 
written  instrument  declared  on  or  set 
forth  as  a  cause  of  action  shall  be  taken  as 
admitted  unless  its  genuineness  is  spe- 
cially denied,  is  said  to  be  doubtful  in 
Holden  v,  Jenkins,  125  Mass.  446. 

Where  the  instrument  which  the  plain- 
tiff offered  as  part  of  lus  case  was  a  lease 
not  under  seal,  executed  on  the  part  of  the 
lessor  by  an  attorney,  in  the  presence  of 
an  attesting  witness,  it  was  held,  that  the 
testimony  of  the  attorney  was  inadmissi- 
ble to  prove  the  execution  of  the  lease, 
without  first  calling  the  attesting  witness, 
or  accounting  for  his  absence.  "  The  per- 
son whose  signature  appeared  to  it  as 


attorney  of  the  supposed  lessor  could  not 
affect  tne  rights  of  the  defendants,  who 
objected  to  it,  by  way  of  admission  or 
confession,  for  he  never  represented,  or 
was  entrusted  by,  the  defendants  for  any 
purpoee.  His  handwriting  was  secondary 
evidence  onl^,  and  could  not  be  proved 
until  the  plaintiff  had  proved  that  the  tes- 
timony of  the  attesting  witness  could  not 
be  obtained.  The  attorney,  therefore, 
stood  in  the  same  position  as  any  other 
person  not  a  subscribing  witn&ss,  who 
might  have  happened  to  be  present  at  the 
execution  of  the  instrument.  The  evi- 
dence was  incompetent  and  rightly  re- 
jected." By  Shaw,  C.  J.,  Barry  v.  Ryan, 
4  Gray,  523,  525.  Where  one  witness  tes- 
tifies that  the  other  witness  and  himself 
were  present  and  saw  the  execution  of 
a  deeo,  it  i»  not  necessary  to  call  such 
other  witness.  Melcher  v,  Flanders,  40 
N.  H.  139.  Names  of  persons  not  parties 
to  the  deed,  in  the  usual  place  for  sub- 
scribing witnesses,  though  not  said  to  be 
witnesses,  will  be  presumed  to  be  such. 
Chaplain  v.  Briscoe,  19  Miss.  972. 
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did  not  BubBcribe  the  inBtrumeBt  at  timt  time,  bat  did  it  after- 
wards, and  wiUioat  request,  or  by  the  fraudulent  procurement  of 
the  other  party.  But  it  is  not  necesBary  that  he  should  have  actu- 
ally seen  the  party  sign,  or  have  been  present  at  the  very  moment 
of  signing ;  for  if  he  is  called  in  immediately  afterwardB,  and  the 
party  acknowledges  his  signature  to  the  witnras,  and  requests  him 
to  attest  it,  this  will  be  deemed  part  of  the  transaction,  and  there- 
fore a  sufficient  attestation.^ 

§  570.  Anolwtt  inatnuiMnt*  prors  thmDMlT«*.  To  this  role, 
requiring  the  production  of  the  subscribing  witnesses,  there  are 
several  cla»»e»  of  exception*.  The  fir»t  is,  where  the  irutnunent  i* 
thirty  yeart  old  ;  in  which  case,  as  we  have  heretofore  Been,'  it  is 
said  to  prove  itself,  the  subscribing  witnesses  being  presumed  to 
be  dead,  and  other  proof  being  presumed  to  be  beyond  the  reach 
of  the  party.  But  such  documents  must  be  free  from  just  grounds 
of  Buspicion,  and  must  come  from  the  proper  custody,"  or  hare 
been  acted  upon,  so  as  to  afford  some  corroborative  proof  of  &eir 
genuineness.*  (a)    And,  in  this  case,  it  ia  not  necessary  to  call 


>  HolleDbtck  r.  Flaming,  0  Hill  (N.  Y.),  SOS  ;  Cnssona  v.  Skiimer,  11  IC.  &  W. 
198  ;  Ledgard  d.  ThompHon,  Id.  41,  per  Parke,  B.  "Si  flostea]  in  confectjone  chuts 
pneseDtea  Don  ruerint,  mifficit  d  posbaodnm,  in  pneaentiai  daD&tari»  et  dooatorii  fuerint 
recitata  et  concessa."  Bractou,  b.  2,  c  16,  J  12,  fol.  38,  a  ;  Flat*,  1.  3,  c.  14,  )  13, 
p.  200.  And  see  Brackstt  r.  Klonntfort,  2  Fairf.  IIG.  See  farther,  on  aignature  aod 
atteatatioii,  pott,  vol.  ii.  tit.  Wills,  {{  674,  678,  678. 

*  Sayra,  g  21,  and  caaea  there  ciled.  Sea  iJao  Doe  «.  Darin,  10  Q.  B.  314  ;  Ctua 
<e.  Hanball,  4  Bhepl.  27  ;  OieeD  e.  Chelsea,  24  Pick.  71.  From  tbe  dii±am  of  Parker, 
C  J.,  in  Emeraon  v.  Tolman,  4  Pick.  162,  it  haa  been  inferred  that  the  anbecribuig 
witnessBa  must  be  prodnced,  if  living,  though  the  deed  he  more  than  thirty  y ears  old. 
But  the  case  of  Jackson  v.  Blannhan,  3  Johns.  292,  which  is  there  nferrod  to,  contaiiw 
no  anch  doctrine.  The  qneation  in  the  latler  case,  which  was  the  case  of  a  will,  waa, 
whether  the  thirty  yean  should  be  computed  from  the  date  of  the  will,  or  from  the 
time  of  the  teatator's  death  ;  and  the  court  held,  that  it  should  be  compoted  from  tha 
time  of  his  death.  But  on  this  point  SfKncer,  J,,  differed  from  the  rest  of  the  coart  ; 
and  hia  opinion,  which  aeema  more  consistent  with  the  princiiJa  of  tbe  rule,  is  taiXf 
anatained  by  Doe  v.  Deakin,  S  C.  &  P.  402  ;  Doe  v.  Wolley.  8  3.  &  C.  £S  j  McEenira 
V.  Frsaer,  S  Yes.  5  ;  Gongh  v.  Gongh,  4  T.  R.  707,  n.  See  Adams  on  £;ject.  p.  200. 
And  it  was  accordingly  so  decided  in  Man  v.  Rlcketta,  7  Beavsn,  03. 

*  Supra,  %  142.     And  see  SUler  v.  Hodgson,  9  Q.  B.  727. 

*  See  tupra,  %%  21,  142,  and  cases  there  cited  ;  Doe  d.  Edeett  v.  Stiln,  1  Ear 
(New  Br.),  SS8.  Mr.  Evans  thinks  that  the  antiquity  of  the  deed  isalone  sufficient  to 
entitle  it  to  be  r*«d  ;  and  that  the  oUier  citcumsUnces  only  go  to  its  effect  in  evidence. 
2  Poth.  Obi.  App.  xvi.  S  B,  p.  149.  See  also  Doe  v.  Burdett,  4  Ad.  &  EL  1,  19  ; 
Brett  D.  Bealea.  I  M.  ft  Melk,  416,  418  ;  Jackson  n.  Laroway,  3  Johna.  Cas.  283.  In 
some  cases  proof  of  poesesaion,  under  the  deed,  or  will,  seems  to  have  been  deemed  in- 
dispensable ;  but  the  principle  prevading  them  all  is  that  of  corroboration  merely  ; 
that  is,  that  some  evidence  shall  be  offered,  auxiliary  to  tbe  apparent  antiquity  of  UM 
inatrament,  to  taise  a  sufficient  presumption  in  its  fiirot.  As  to  this  point,  see  ntprm, 
«i44.n. 

(a)  Goodwin  v.  Jack,  03  Ma,  414 ;  Johnaos  •.  ffiww,  tl  Ttx.  U8. 
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the  subscribing  witnesses,  though  they  be  living.^  This  exception 
is  coextensive  with  the  rule  applying  to  ancient  writings  of  every 
description,  provided  they  have  been  brought  from  the  proper 
custody  and  place ;  for  the  finding  them  in  such  a  custody  and 
place  is  a  presumption  that  they  were  honestly  and  fairly  ob- 
tained and  preserved  for  use,  and  are  free  from  suspicion  of 
dishonesty.^  But  whether  it  extends  to  the  seal  of  a  private  cor- 
poration has  been  doubted,  for  such  a  case  does  not  seem  clearly 
to  be  within  the  principle  of  the  exception.^ 

§  571.  l^itnaas  not  required  when  the  Instnimant  U  produced  by 
adTarse  party.  A  8eeond  exception  to  this  rule  is  allowed  where 
the  instrument  is  produced  by  the  adverse  party ^  pursuant  to  notice, 
the  party  producing  it  claiming  an  interest  under  the  instrument. 
In  this  case,  the  party  producing  the  instrument  is  not  permitted 
to  call  on  the  other  for  proof  of  its  execution ;  for,  by  claiming 
an  interest  under  the  instrument,  he  has  admitted  its  execution.^ 
The  same  principle  is  applied  where  both  parties  claim  similar 
interests  under  the  same  deed ;  in  which  case,  the  fact  of  such 
claim  may  be  shown  by  parol.^  So,  where  both  parties  claim 
under  the  same  ancestor,  his  title-deed,  being  equally  presumable 
to  be  in  the  possession  of  either,  may  be  proved  by  a  copy  from 
the  registry.^    But  it  seems  that  the  interest  claimed  in  these 

1  Marsh  v.  Colnett»  2  £sp.  665  ;  Doe  v,  Burdett,  4  Ad.  A  El.  1, 19  ;  Doe  v.  Deakin, 
8  C.  &  P.  402  ;  Jackson  v.  Christman,  4  Wend.  277,  282,  288  ;  Doe  v.  Wolley,  8  B.  & 
C.  22  ;  Fetherly  v,  WacKoner,  11  Wend.  603  ;  mpra^  §  142. 

*  12  Vin.  Abr.  tit.  Evidence,  A,  b,  5,  pL  7,  cited  by  Ld.  Ellenborongh,  in  Boe  v, 
Bawlings,  7  East,  291 ;  Gov.,  &c  of  Chelsea  Waterworks  v,  Cowper,  1  Esp.  275  ; 
Forbes  v.  Wale,  1  W.  Bl.  582  ;  Wynne  v.  Tyrwhitt,  4  B.  ft  Aid.  376. 

*  Rex  V.  Bathwick,  2  B.  &  Ad.  639,  648. 

*  Pearce  v.  Hooper,  8  Taunt.  60  ;  Carr  v.  Burdiss,  1  G.  M.  &  R.  784,  785  ;  Orr 
V.  Morice,  8  Br.  St  Bin^.  189  ;  Bradshaw  v,  Bennett,  1  M.  ft  Rob.  143.  In  assumpsit 
by  a  servant  against  his  master,  for  breach  of  a  written  contract  of  service,  the  agree- 
ment being  prwluced  under  notice,  proof  of  it  by  the  attesting  witness  was  held  un- 
necessary.    BeU  V,  Chaytor,  1  Car.  &  Kirw.  162  ;  5  C.  fc  P.  48. 

^  Doe  V.  Wilkins,  4  Ad.  ft  EL  86  ;  &  o.  5  Nev.  ft  M.  434 ;  Knight  v.  Martin,  1 
6ow,  26. 

®  Burghardt  v.  Turner,  12  Pick.  584.  It  being  the  general  practice,  m  the  United 
States,  for  the  erautor  to  retain  his  own  title-dmds,  instead  of  delivering  them  over 
to  the  grantee,  Uie  grantee  is  not  held  bound  to  produce  them  ;  but  the  person  mak- 
ing title  to  lauds  is,  in  general,  permitted  to  read  certified  copies,  from  the  registry,  of 
all  deeds  and  instruments  nnder  which  he  claims,  and  to  which  he  b  not  himself  a 
party,  and  of  which  he  is  not  supposed  to  have  the  controL  Scanlan  v.  Wright,  13 
Pick.  528 ;  Woodman  9.  Coolbrotb,  7  Greenl.  181 ;  Loomis  v.  Bedel,  11  N.  H.  74. 
And  where  a  copy  in,  on  this  ground,  admissible,  it  has  been  held  that  the  original 
might  be  read  in  evidence,  without  proof  of  its  formal  execution.  Knox  9.  Silloway, 
1  Fairf.  201.  This  practice,  however,  has  been  restricted  to  instruments  which  are  by 
law  required  to  be  registered,  and  to  transmissions  of  title  inter  vivos  ;  for  if  the  parl^ 
claims  by  descent  from  a  grantee,  it  has  been  held  that  he  must  produce  the  deed  to  his 
aaoestory  in  the  same  manner  as  the  ancestor  himself  would  be  obliged  to  do.    Kelsey 
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cases  muBt  be  of  an  abiding  nattire.  Therefore,  where  the  defend- 
ant vould  show  that' he  was  a  partner  with  the  plaintiff,  and,  in 
proof  thereof,  called  on  the  plaintiff  to  produce  a  written  personal 
contract,  made  between  them  both,  aa  partners  of  the  one  part, 
and  a  third  person  of  the  other  part,  for  labor  which  had  been 
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gent  inquirj ;  ^  or,  is  resident  beyond  the  sea ;  ^  or,  is  out  of  the 
jurisdiction  of  the  court;'  (a)  or,  is  a  fictitious  person^ whose  name 
has  been  placed  upon  the  deed  by  the  party  who  made  it ;  ^  or,  if 
the  instrument  is  lost,  and  the  name  of  the  subscribing  witness 
is  unknown  ;^  or,  if  the  witness  is  insane  ;^  or,  has  subsequently 
become  infamous ;  ^  or,  has  become  the  adverse  party ; '  or,  has 
been  made  executor  or  administrator  to  one  of  the  parties,  or  has 
otherwise,  and  without  the  agency  of  the  party,  subsequently 
become  interested,  or  otherwise  incapacitated ;  ®  or  was  incapaci* 
tated  at  the  time  of  signing,  but  the  fact  was  not  known  to  the 
party ;  ^^  in  all  these  cases,  the  execution  of  the  instrument  may 
be  proved  by  other  evidence.  If  the  adverse  party,  pending  the 
cause,  solemnly  agrees  to  admit  the  execution,  other  proof  is  not 
necessary .^^    And  if  the  witness,  being  called,  denies,  or  does  not 

k  P.  360  ;  Banks  v.  Farqaharson,  1  Dick.  167  ;  Mott  v.  Doughty,  1  Johus.  Caa.  280 ; 
Dudley  v.  Sumner,  5  Mass.  463.  That  the  witnea»  is  sick,  even  though  despaired  of, 
is  not  sufficient.     Harrison  v.  Blades,  8  Campb.  457.    See  also  ntprOf  §  272,  n. 

1  Coghlan  v,  Williamson,  1  Doug.  93  ;  Cunliffe  v.  Sefton,  2  £ast,  183  ;  Call  v. 
Danning,  5  Esp.  16  ;  4  East,  68  ;  Crosby  v.  Piercv,  1  Taunt.  864 ;  Jones  v.  Brink- 
ley,  1  Hayw.  20  ;  Anon.,  12  Mod.  607 ;  Wardell  v.  f'ermor,  2  Campb.  282  ;  Jackson  v. 
Burton,  11  Johns.  64 ;  Mills  v.  Twist,  8  Johns.  121  ;  Parker  v.  Haskins,  2  Taunt. 
223  ;  Whittemore  v.  Brooks,  1  Greenl.  57  ;  Burt  v.  Walker,  4  B.  &  Aid.  697  ;  Pytt  v. 
Griffith,  6  Moore,  538  ;  Austin  v.  Rumsey,  2  C.  &  E.  736. 

*  Anon.,  12  Mod.  607  ;  Barnes  v.  Trompowsky,  7  T.  R.  266. 

*  Holmes  v,  Pontin,  Peake's  Cas.  99  ;  Banks  v.  Farquharson,  1  Dick.  167  ;  Cooper 
V.  Marsden,  1  Esp.  1 ;  Prince  v,  Blackburn,  2  East,  250  ;  Sluby  v.  Champlin,  4  Johns. 
461  ;  Dudley  v,  Sumner,  5  Mass.  444  ;  Homer  v.  Wallis,  11  Mass.  309 ;  Cooke  v, 
Woodrow,  5  Cranch,  13  ;  Baker  v.  Blunt,  2  Hayw.  404  ;  Hodnett  v.  Forman,  1  Stark. 
90  ;  Glubb  v,  Edwards,  2  M.  &  Rob.  800  ;  Engles  v.  Bruington,  4  Yeates,  345  ;  Wiley 
V.  Bean,  1  Gilman,  302  ;  Dunbar  v,  Marden,  13  N.  H.  311.  If  the  witness  has  set 
out  to  leave  the  jurisdiction  by  sea,  but  the  ship  has  been  beaten  back,  he  is  still  consid- 
ered absent.     Ward  V.  Wells,  1  Taunt.  461.    See  also  Emery  v.  Twombly,  5  Shepl.  65. 

4  Fassett  v.  Brown,  Peake's  Cas.  23.         *  Keeling  v.  Ball,  Peake's  £y.  App.  78. 
<  Currie  v.  Child,  8  Campb.  283.     See  also  3  T.  R.  712,  per  BuUer,  J. 
7  Jones  V.  Mason,  2  Stra.  833.     If  the  conviction  were  previous  to  the  attestation, 
it  is  as  if  not  attested  at  all.     1  SUrk.  Evid.  325. 
0  Strange  v,  Dashwood,  1  Cooper's  Ch.  Cas.  497. 

*  Goes  V.  Tracy,  1  P.  Wms.  289 ;  Godfrey  v.  Norris,  1  Stra.  34  ;  Davison  «.  Bloomer, 
1  Dall  123 ;  Buikley  v.  Smith,  2  Esu.  697  ;  Cunliffe  v.  Sefton,  2  East,  183 ;  Bemett 
V.  Taylor,  9  Ves.  381 ;  Hamilton  v.  Marsden,  6  Binn.  45 ;  Hamilton  v.  Williams,  1 
Hayw.  139  ;  Hovill  v,  Stephenson,  5  Bing.  493,  per  Best,  C.  J. ;  Saunders  v,  Ferrill, 
1  Iredell,  97.     And  see,  as  to  the  manner  of  acquiring  the  interest,  supra,  §  418. 

^  Nelins  v.  Brickell,  1  Hayw.  19.  In  this  case,  the  witness  was  the  wife  of  the 
obli^r.  And  see  Amherst  Bank  v.  Root,  2  Met.  522,  that  if  the  subscribing  witness 
was  interested  at  the  time  of  attestation,  and  is  dead  at  the  time  of  trial,  his  hand- 
writing  may  not  be  i>roved.  For  such  evidence  would  be  merely  secondary,  and  there- 
fore admissible  only  in  cases  where  the  primary  evidence  could  have  been  aidmitted. 

u  Laing  v.  Kaine,  2  B.  &  P.  85. 

of    the   party   executing  it.     Watts  v,  (a)  Teall ».  Van  Wyck,  10  Barb.  (N.  Y.) 

Eilbum,  7  Ga.  856.    But  the  ffenuineneas    876  ;  Foote  v.  Cobb,  18  Ala.  585 ;  Cos  v. 
of  the  mark  may  be  proved  oy  persons    Davis,  17  Id.   714. 
who   have  seen  it  maae  on   other   occa- 
sions.   George  v.  Surrey,  1  M.  &  M.  516. 
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recollect,  having  seen  it  executed,  it  may  be  established  by  other 
eridence.^  If  the  vitoess  has  become  blind,  it  has  been  held  tiiat 
Ihia  did  not  excuse  the  part;  from  calling  him ;  for  he  may  be 
able  still  to  testify  to  other  parts  of  the  rei  gestae  at  the  time  of 
eigning.*  If  the  witness  was  infamous  at  the  time  of  attestation, 
or  was  interested,  and  continues  so,  the  party  not  then  knowing 
the  fact,  the  attestation  is  treated  as  a  nullity.* 

§  57S.  oao«  bond>.  A  fowrth  exception  has  been  Bometimes 
admitted,  in  regard  to  o^e  bonds,  required  by  law  to  be  taken  in 
the  name  of  some  public  functionary,  in  trust  for  the  benefit  of  all 
persons  concerned,  and  to  be  preserved  in  the  public  registry  for 
their  protection  and  use ;  of  the  due  execution  of  which,  aa  well 
as  of  their  sufficiency,  such  officer  must  first  be  satisfied  and  the 
boud  approved,  before  the  party  is  qualified  te  enter  upon  the 
duties  of  his  office.  Such,  for  example,  are  the  bonds  given  for 
their  official  fidelity  and  good  coaduct,  by  guardiant,  executort, 
and  adminittratort,  to  the  judge  of  probate.  Such  docomeute,  it 
is  said,  have  a  high  character  of  authenticity,  and  need  not  be 
verified  by  the  ordinary  tests  of  truth,  applied  to  merely  private 
instruments,  namely,  the  testimony  of  the  subscribing  witnesses  ; 
but  when  they  are  taken  from  the  proper  public  repository,  it  ia 
only  necessary  to  prove  the  identity  of  the  obligor  with  the  party 
in  tiie  action.*  Whether  this  exception,  recently  asserted,  will  be 
generally  admitted,  remains  to  be  seen. 

1  Abbott  V.  FiDmbe,  1  Doag.  216  ;  Lmher  v.  Lena,  2  Dili.  W ;  Ley  «.  Btdlmid,  3 
Esn  173,  a.  ;  Powell  v.  BUckett,  1  Esp.  97  ;  Puk  t>.  Hears,  3  Eap.  171  ;  Ftt^enld 
V.  EUe«,  i  Campb.  03^  ;  Blorton  «.  Toon,  Skin.  639  ;  UcCnw  v.  Geotij,  S  Cunpb. 
232 1  GrelUer  v.  Nede,  Peske'i  Cu.  198  ;  Wbitaker  v.  Sdisbnry,  16  Pick.  fi34  ; 
(jnimbj'  «.  Bnzzell,  i  ShepL  170  ;  tupra,  j  272,  Where  one  of  the  attesting  wiCneaMa 
to  a  will  hu  no  recollection  of  having  nnbiiciibed  it,  but  testifies  that  the  Bignatare  ot 
bis  name  tbereto  is  geouiiiH  ;  the  testimony  of  another  attesting  witnesa,  tbat  the  firet 
did  subscribe  his  name  in  the  testator's  presence,  is  saSdeut  evidence  ot  that  fact. 
Desp?  V.  DewBV.  1  Met  349.  See  also  Quimby  v.  Bnzzell,  i  Sbepl.  170  ;  Nev  Hareo 
Co.  Bank  v.  Mitchell,  15  Conn.  20S.  If  the  witness  to  a  deed  recollects  seeiug  the 
mgnatura  only,  bnt  tbe  attesting  clause  is  in  the  QBoal  fonnala,  tba  jury  will  Im  ad- 
vised, in  tbe  abseoce  of  eantrolling  circuin stances,  to  find  the  sealing  and  delivery  alsoi. 
Burling  V,  Piterson,  B  C.  4  P.  B70.     See  tapra,  {  3S  a. 

*  Cronk  V.  Frith,  9  C.  »  P.  197  ;  8.  c.  2  M.  i  Rob.  282,  per  Ld.  Abinger,  C.  B.  j 
Bees  V.  Williams,  1  De  Gsx  &  Sniale,  314.  In  a  former  case  of  Pedler  v.  Faife,  1  U. 
k  Rob.  2S8,  Parke,  J,,  expressed  bimaelf  of  tbe  eams  opinion,  but  felt  boond  bj  tho 
opposite  raliiig  of  Ld.  Holt,  in  Wood  v.  Drniy,  1  Ld.  Raym.  784. 

■  Swire  «.  Bell,  6  T.  K.  371 ;  Hooeywood  v.  Peacock,  8  Campb,  IBS  ;  Amberet  Bank 
V.  Root,  2  Met.  62S. 

<  Eello  V.  Maget,  I  Dev.  &  Bat  411.  The  caM  of  detdi  enroUtd  wonld  re^nire  m 
distinct  consideration  in  tbia  place,  were  not  the  practice  bo  various  in  tbe  different 
States,  sa  to  reduce  the  subject  to  a  mere  qaestioD  of  locsl  Isw,  not  falling  within  tba 
plan  of  this  work.  In  general,  it  may  be  remarked,  that,  in  all  the  United  States^ 
proviaioQ  ii  made  foi  the  legistiatiaD  and  enrolment  of  deedi  of  cimveyknce  of  landi ; 
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§  57S  a.  Proof  of  Itutrruiwiit  by  faondwritliig  of  the  tigavi.  A 
further'  exception  to  the  rule  requiring  proof  of  handwriting  has 
been  admitted,  in  the  case  of  letters  received  in  reply  to  others 
proved  to  have  been  sent  to  the  party.  Thus,  where  the  plaintiff's 
attorney  wrote  a  letter  addressed  to  the  defendant  at  his  residence, 
and  sent  it  by  the  post,  to  which  he  received  a  reply  purporting  to 
be  from  the  defendant ;  it  was  held,  that  the  letter  thus  received 
was  admissible  in  evidence,  without  proof  of  the  defendant's  hand- 
writing, and  that  letters  of  an  earlier  date  in  the  same  handwriting 
might  also  be  read,  withoat  other  proof.' 

§  578  b.  WImd  thfl  Imtnuoont  la  not  dlraotlj  In  iMtis.  A.  ^h 
exception  to  the  rule  requiring  proof  by  the  subscribing  witness 
ia  admitted,  where  the  instrument  is  not  directly  in  issne,  but 
comes  incidentally  in  question  in  the  course  of  the  trial ;  in  which 
case,  itfi  execution  may  be  proved  by  any  competent  testimony, 
without  calling  the  subscribing  witness.*  (a) 

§  574.  Bauota  for  ■nbaoriblng  wUdoh.  The  degree  of  dUigtnce 
in  the  tearch  for  the  subscribing  witnesses  is  the  same  which  is 

ind  that,  prior  to  imcli  rKistntion,  the  deed  mnst  be  acknoirledged  bj  the  gruttor, 
before  ihe  deaign&ted  magutrat«  ;  and,  in  caae  of  the  death  or  refiual  of  the  gran- 
t«r,  and  in  >oiDe  other  eanmenited  cases,  Uie  deed  matt  be  praeed  bj  witueBCas, 
either  before  a  magistrate,  or  in  a  court  of  record.  But,  genentllj  speaking,  inch 
ackoowledgnient  is  merely  designed  to  entitle  the  deed  to  regiatratioc,  and  registration 
is,  in  moat  States,  not  essentiKl  to  passing  the  estate,  but  ia  only  intended  to  give 
notoriety  to  the  conveyance,  as  a  sntatitute  for  livery  of  seisin.  And  such  acknowl- 
edgntent  is  not  generaUy  receired,  ta  prima  ^aeU  eridencs  of  tbe  execution  of  the  deed, 
unlesa  by  force  of  some  statute,  or  immemorial  Dsage,  rendering  it  so  ;  but  tbe  grantor, 
or  party  to  be  affected  by  the  instrument,  may  still  controvert  its  eennineness  and 
validity.  But  where  the  deed  falls  under  one  of  the  eiceptioDi,  and  bu  been  proved 
per  teatet,  tiiere  seeici)  to  be  good  reason  for  receiving  this  probate,  dnly  authenticated, 
as  safUcwni  priina  facie  proof  of  the  execution  ;  and  such  is  understood  to  be  tbe  course 
of  practice,  as  settled  by  the  statutes  of  many  of  tbe  United  States.  See  4  Cmise'i 
Dig.  tit.  32,  c.  29,  f  1.  note,  and  c.  2.  £S  77,  80,  notes  (Oreenleat's  ed.) ;  a  Loidu;s 
Dig.  853  ;  Doe  r>.  Johnson,  9  Scam.  622  ;  Morris  o,  Wadsworth,  17  Wend.  108  ;  Thur- 
man  «.  Cameron,  21  Wend,  B7.  The  English  doctrine  is  found  in  2  PhiL  Evid.  248- 
247]  1  Stark.  Evid.  356-358.  And  see  Mr.  Hetealf's  note  to  1  Stark.  Evid.  SG7  ; 
Brothertonv.  Livingston,  8  Watts  ft  Scrg.  331;  Vance  c  Schuyler,  1  Oilm.  (III.)  ISO. 
Where  a  deed  executed  by  an  officer  acting  under  anthority  of  law  is  offered  in  evi- 
dence, not  in  proof  of  title,  but  in  proof  of  a  coUatend  fact,  the  authority  of  the  ofBcer 
needs  not  to  be  ihona.  Holies  «.  Beacb,  S  Am.  Law  Joum.  N.  8.  122.  See  Rev,  Stat. 
Wisconsin,  p,  525  ;  Rev.  Stat.  Illinois,  p,  108. 

1  Ovenston  v.  Wilson,  2  Car.  k  Kir.  1,  '  Oartii  v.  Belknap,  8  Washb.  438. 

(a)  On  the  trial  of  an  indictment  for  for  a  paroel  of  land,  for  which  he  delivers 
obtaining  tbe  signature  to  a  deed  Inp  false  an  invalid  deed,  the  grantee,  in  an  action 
pretences,  the  deed  may  be  jiroved  by  tbe  to  recover  for  tbe  conversion  of  the  chat- 
testimony  of  the  grantor,  without  culing  tela,  may  give  the  deed  in  evidence  with- 
the  attesting  witnesses.  Com.  v.  Castles,  oat  proving  its  execntion  by  tbe  attesting 
S  Oiay  (Haas.),  121.  So  if  a  person,  by  witness.  Skinner  «.  Biighkm,  12fl  Msm. 
false  and  fraudulent  representations,  in-  132, 
duces  another  to  ezcbange  certain  diattels 
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required  in  the  search  for  a  loet  paper,  the  principle  being  the 
same  in  both  caaeB.'  It  mast  be  a  strict,  diligent,  and  honest  in- 
quiry and  search,  satisfactory  to  the  court,  under  the  circumstan- 
ces of  the  case.  It  should  be  made  at  the  residence  of  the  vit- 
ness,  if  known,  and  at  all  other  places  where  he  may  be  expected 
to  be  found ;  and  inquiry  should  be  made  of  his  relatives,  and 
others  who  may  be  supposed  to  be  able  to  afford  information. 
And  the  answers  given  to  such  inquiries  may  be  given  in  evidence, 
they  being  not  hearsay,  but  parts  of  the  rei  getbx.'  If  there  is 
more  than  one  attesting  witness,  the  absence  of  them  all  must 
he  satisfactorily  accounted  for,  in  order  to  let  in  the  secondary 
evidence," 

§  575.  Proof  of  Blgaatara  of  ono  wltnow  Biifflolvat.  When  seo 
ondary  evidence  of  the  execution  of  the  instrument  is  thus  rei>- 
dered  admissible,  it  will  not  be  necessary  to  prove  the  handtffriting 
of  more  than  one  witness.*  And  this  evidence  ia,  in  general, 
deemed  sufficient  to  admit  the  instrument  to  be  read,'  (a)  being 
accompanied  with  proof  of  the  identity  of  the  party  sued  with  the 
person  wlio  appears  to  have  executed  the  instrument ;  which  proof, 
it  seems,  is  now  deemed  requisite,"  especially  where  the  deed  on 

1  Supra,  S  GES. 

*  The  cages  on  tbis  nibject  rtb  numerous  ;  but  aa  the  tpplicatioo  of  the  rale  is  > 
matter  in  the  diecretioa  of  the  judge,  under  the  partionlar  circoniatances  of  each  cu^ 
it  U  thousht  unnecesssTy  to  encumber  the  woib  witli  a  particalar  rpference  to  them. 

■  CuniifTec  Sefton,  E  Eaat,  183;  Kelsejv.  Hanmer,  ISCoim.  311  i  Doe  v.  Hathe- 
way,  2  AlUn,  N.  B.  6B. 

*  AdamB  V.  EeiT,  1  B.  &  P.  SSO  ;  3  Preaton  on  Abetracta  of  Title,  pp.  72,  78. 

*  Kay  V.  Brookman,  8  C.  4  P.  66fi  ;  Wehb  e.  St.  Uwwnce,  S  Bra.  P.  C.  ««  j 
Hott  V,  Doughty,  1  Johns.  Caa.  230 ;  Sinby  t.  Chomplin,  i  Johns.  461  ;  Adams  r, 
EeiT,  1  B.  &  P.  3S0  1  CuiiUffe  v.  Sefton,  2  East,  1S3;  Prince  c.  Blackbuni,  2  Yast, 
2G0;  Douglas  v.  Saodenon,  2  Dsll.  116  ;  Cooke  v.  Woodrow,  5  Cranch,  13  ;  Hamilton 
«.  Halsden,  S  Binti.  Ifi  :  Powers  v.  McPerran,  2  S.  &  B.  14  ;  McKinder  v.  Littleiohn, 
1  Iredell,  66.  Some  courts  have  also  reijiiired  proof  of  the  handwriting  of  the  obligor, 
in  addition  to  that  of  the  anbscribing  witness  ;  but  on  this  point  the  practicB  is  not 
nniform.  Clarke.  Courtney,  5  Peters,  SIB;  Hopkins  e.  De  Graffenreid,  2  Bay,  187; 
Oliphant  v.  Tasgart,  1  Bey,  2BS  ;  Irving  c  IrHoL  2  Hayw.  27  ;  Clark  t.  Sstmderaon, 
8  BLtill.  1S2  ;  JackaoQ  v.  La  Grange,  19  Johns.  886  ;  Jackaon  l.  Waldrou,  13  WeaA. 
178,  183,  197,  1»8,  xmbl.  See  also  Gough  «.  Cecil,  1  Selw.  N.  P.  £33,  n.  (7),  (lOtli 
ed.).  See  uivtu,  %  84,  n. ;  Thomas  o.  Tumlej,  8  Rob.  (La.)  206 )  Dunbar  v.  Manlen, 
18  N.  H.  811. 

*  Whitelockv.  Howrore,  IC.  AM.  Ell.  But  it  seems  that  slight  evidence  of  iden- 
tity will  suffice.  See  Nelson  c,  Wbittall,  1  a  &  Aid.  IB  j  Warren  v.  Andermn,  S 
Scott,  384.  See  alao  1  Selw.  N.  P.  688,  n.  (7),  (ISth  ed.)  ;  Phil,  and  Am.  on  Evid. 
661,  n.  (4).  This  subject  has  recentlr  been  reviewed  in  the  cases  of  Sewell  v.  Enns, 
uid  Roden e. Byde.  4  Q.  B.  626.     In  tbeformercase  which  was  enaction  forgoodaaold, 

TiDst  tfiiliam  S»al  Evaiu,  it  was  proved  that  the  ^oods  had  been  sold  to  a  peraoo 
that  name,  who  had  been  a  ctutomer,  and  had  written  s.  iettet  ftcknowledging  the 
receipt  of  the  goods  ;  bat  there  was  no  other  proof  that  this  person  was  the  defendant. 
In  the  lattw  cate,  which  was  againat  BtHry  TkomatSydt,  aa  the  acceptor  of  a  UU  of 

(a)  /»  n  Malr,  42  L.  J.  (N.  B.)  Ch.  883,  38  L.  T.  780. 
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its  face  excites  suspicion  of  f raud.^  The  instrument  maj  also  in 
such  cases  be  read,  upon  proof  of  the  handwriting  of  the  obligor, 
or  party  bj  whom  it  was  executed ;  ^  (a)  but  in  this  case  also  it  is 

exchange,  it  appeared  that  a  person  of  that  name  had  kept  cash  at  the  bank  where  the 
bill  was  payable,  and  had  drawn  checks,  which  the  cashier  had  {laid.  The  cashier  knew 
the  person  s  handwriting  by  the  checks,  and  testified  that  the  acceptance  was  in  the 
same  writing ;  but  he  had  not  paid  any  check  for  some  time,  and  did  not  personidly 
know  him,  and  there  was  no  other  proof  of  his  identity  with  the  defendant.  The  court, 
in  both  these  cases,  held  that  the  evidence  of  identity  was  prima  fade  sufficient.  In 
the  latter  case,  the  learned  judges  gave  their  reasons  as  follows  :  Lord  Denman,  C.  J., 
"  The  doubt  raised  here  has  arisen  out  of  the  case  of  Whitelock  v.  Muegrove  (1  C.  & 
M.  511 ;  8.  0.  8  Tyrwh.  541) ;  but  there  the  circumstances  were  different.  The  party 
to  be  fixed  with  liability  was  a  marksman,  and  the  facts  of  the  case  made  some  expla- 
nation necessary.  But  where  a  person,  in  the  course  of  the  ordinary  transactions  of 
life,  has  signed  his  name  to  sucn  an  instrument  as  this,  I  do  not  think  there  is  an 
instance  in  which  evidence  of  identity  has  been  required,  except  Jones  v,  Jones  (9  M. 
it  W.  75).  There  the  name  was  proved  to  be  very  common  in  the  country ;  and  I 
do  not  say  that  evidence  of  this  kmd  may  not  be  rendered  necessary  by  particular 
circumstances,  as,  for  instance,  length  of  time  since  the  name  was  signed.  But  in 
cases  where  no  particular  circumstance  tends  to  raise  a  question  as  to  the  party  being  the 
same,  even  identity  of  name  is  something  from  which  an  inference  may  be  drawn.  If 
the  name  were  only  John  Smithy  which  is  of  very  frequent  occurrence,  there  might  not 
be  much  ground  for  drawing  the  conclusion.  But  Henry  Thomas  Bydes  are  not  so 
numerous  ;  and  from  that,  and  the  circumstances  generally,  there  is  every  reason  to 
believe  that  the  acceptor  and  the  defendant  are  identical.  The  dictum  of  BoUand,  B. 
(8  Tyrwh.  558),  has  been  already  answered.  Lord  Lyndhurst,  C.  B.,  asks  (8  Tyrwh. 
543),  why  the  onu$  of  proving  a  negative  in  these  cases  should  be  thrown  upon  the 
defendant ;  the  answer  is,  because  the  proof  is  so  ea^.  He  mi^ht  come  into  court,  and 
have  the  witness  asked  whether  he  was  the  man.  The  supposition  that  the  right  man 
has  been  sued  is  reasonable,  on  account  of  the  danger  a  party  would  incur,  if  he  served 
process  on  the  wrong;  for,  if  he  did  so  wilfully,  the  court  would  no  doubt  exer- 
cise their  jurisdiction  of  punishing  for  a  contempt.  But  the  fraud  is  one  which,  in  the 
majority  of  cases,  it  would  not  occur  to  any  one  to  commit.  The  practice,  as  to  proof, 
which  has  constantly  prevailed  in  cases  of  this  kind,  shows  how  unlikely  it  is  that  such 
frauds  should  occur.  The  doubt  now  suggested  has  never  been  raised  before  the  late 
cases  which  have  been  referred  to.  The  observations  of  I^rd  Abinger  and  Alderson, 
B.,  in  Greenshields  v.  Crawford  (9  M.  &  W.  814),  apply  to  this  case.  'The  transac- 
tions of  the  world  could  not  go  on,  if  such  an  obiection  were  to  prevail.  It  is  unfortu- 
nate that  the  doubt  should  ever  have  been  raised  ;  and  it  is  best  that  we  should  sweep 
it  away  as  soon  as  we  can.'  "  —  Patteson,  J.  :  <<  I  concur  in  all  that  has  been  said  by 
my  lord.  And  the  rule  always  laid  down  in  books  of  evidence  agrees  with  our  present 
decision.  The  execution  of  a  deed  has  always  been  proved,  by  mere  evidence  of  the 
subscribing  witness's  handwriting,  if  he  was  dead.  The  party  executing  an  instru- 
ment may  have  changed  his  residence.  Must  a  plaintiff  show  where  he  uved  at  the 
time  of  the  execution,  and  then  trace  him  through  every  change  of  habitation,  until 
he  is  served  with  the  writ  ?  No  such  necessity  can  be  imposed."  —  Williams,  J.  :  ''I 
am  of  the  same  opinion.  It  cannot  be  said  here  there  was  not  some  evidence  of  iden- 
tity. A  man  of  the  defendant's  name  had  kept  money  at  the  branch  bank  ;  and  this 
acceptance  is  proved  to  be  his  writing.  Then,  is  that  man  the  defendant  ?  That  it  is  a 
person  of  the  same  name  is  some  evidence,  until  another  party  is  pointed  out  who  might 
have  been  the  acceptor.  In  Jones  v.  Jones  (9  M.  &  W.  75),  the  same  proof  was 
relied  upon ;  and  Lord  Abinger  said :  '  He  argument  for  the  plaintiff  might  be 
correct,  if  the  case  had  not  introduced  the  existence  of  many  Hugh  Joneses  in  the 
neighborhood  where  the  note  was  made.'  It  appeared  that  the  name  Hugh  Jones,  in 
the  particular  part  of  Wales,  was  so  common  as  hardly  to  be  a  name  ;  so  that  a 
doubt  was  raised  on  the  evidence  bv  cross-examination.  That  is  not  so  here ;  and 
therefore  the  conclusion  must  be  different." 

^  Brown  v.  Kimball,  26  Wend.  259. 

'  In  Jackson  v.  Waldron,  18  Wend.  178,  188, 196,  197,  proof  of  the  handwriting 

(a)  Jones  v.  Boberta^  65  Me.  278. 
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conceived,  that  the  like  proof  of  the  identity  of  the  party  should  be 
required.  If  there  be  no  subscribing  witness,  the  instrument  la 
sufficiently  proved  hj  anj  competent  evidence  that  the  signature 
is  genuine.^  (a) 

§  576.   Proof  by  oompaxteoa  of  liandwritiiiei.     In   considering 
the  proof  of  private  writings,  we  are  naturally  led  to  consider  the 
subject  of  the  compartBon  of  handsj  upon  which  great  diversities 
of  opinion  have  been  entertained.    This  expression  seems  formerly 
to  have  been  applied  to  every  case,  where  the  genuineness  of  one 
writing  was  proposed  to  be  tested  before  the  jury,  by  comparing  it 
with  another,  even  though  the  latter  were  an  acknowledged  auto- 
graph ;  and  it  was  held  inadmissible,  because  the  jury  were  sup- 
posed to  be  too  illiterate  to  judge  of  this  sort  of  evidence;  a 
reason  long  since  exploded.^    All  evidence  of  handwriting,  except 
where  the  witness  saw  the  document  written,  is,  in  its  nature, 
comparison.    It  is  the  belief  which  a  witness  entertains,  upon 
comparing  the  writing  in  question  with  its  exemplar  in  his  mind, 
derived  from  some  previous  knowledge.^     The  admissibility  of 
some  evidence  of  this  kind  is  now  too  well  established  to  be 
shaken.    It  is  agreed  that,  if  the  witness  has  the  proper  knowl- 
edge of  the  party's  handwriting,  he  may  declare  hi$  belief  in  re- 
gard to  the  genuineness  of  the  writing  in  question.    He  may  also 
be  interrogated  as  to  the  circumstances  on  which  he  founds  his 
belief.^    The  point  upon  which  learned  judges  have  differed  in 
opinion  is,  upon  the  source  from  which  this  knowledge  is  derived, 
rather  than  as  to  the  degree  or  extent  of  it. 

§  577.  Same  subject.     There  are  two  modes  of  acquiring  this 

of  the  obligor  wan  held  not  regakrly  to  be  offered,  unless  the  party  was  unable  to 
prove  the  handwritinff  of  tibe  witness.  But  in  Valentine  v.  Piper,  22  Pick.  90,  proof 
of  the  handwriting  of  the  partv  was  esteemed  more  satisfactory  than  that  of  the  wit- 
nesses. The  order  of  the  proora,  however,  is  a  matter  resting  entirely  in  the  discre- 
tion of  the  court. 

1  PaUen  v.  Hatchinson,  12  Shepl.  249. 

^  The  admission  of  evidence  by  comparison  of  hands,  in  Ool.  Sidn^s  Casct  9 
Howell's  St.  Tr.  467,  was  one  of  tbe  p^rounds  of  reversing  his  attainder.  Yet,  thodg^ 
it  cle^ly  appears  tiiat  his  handwriting  was  proved  by  two  witnesses,  who  had  seen 
him  write,  and  by  a  third  who  had  paid  bills  purporting  to  have  been  indorsed  by 
him,  this  was  held  illegal  evidence  in  a  criminal  case. 

'  Doe  V.  Suckermore,  5  Ad.  &  £1.  780,  per  Patteson,  J.  See  also,  the  temnka  of 
Mr.  Evans,  2  Poth.  ObL  App.  xvi  §  6,  ad  calc.  p.  162. 

«  Reg.  V,  Mniphy,  8  C.  &  P.  297 ;  Com.  v.  Webster,  5  Cosh.  296. 

(a)  If  the  paper  is  printed,  with  a  name     son  whose  name  is  so  signed.    Brayley  •• 
printed  as  a  signature,  there  must  be  some     Kelly,  25  Minn.  160. 
proof  to  connect  the  paper  with  the  per- 
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knowledge  of  the  handwriting  of  another,  either  of  which  is  uni- 
rersally  admitted  to  be  sufficient,  to  enable  a  witness  to  testify  to 
its  genuineness.  The  firtt  is  from  havitiff  teen  him  write.  It  is 
held  sufficient  for  this  purpose,  that  the  witness  has  seen  him 
write  but  once,  and  then  only  his  name.  The  proof  in  such  case 
may  be  very  light ;  but  the  jury  will  be  permitted  to  weigh  it.  *  (a) 
The  leeond  mode  is,  from  having  teen  lettert,  bills,  or  other  docu- 
ments, purporting  to  be  the  handwriting  of  the  party,  and  having 
afterwards  pertonally  communicated  with  him  respecting  them ;  ( J^ 
or  acted  upon  them  as  his,  the  party  having  known  and  acquiesced 
in  such  acts,  founded  upon  their  supposed  genuineness ;  or,  by 
sueh  adoption  of  them  into  the  ordinary  butineta  trantactiont  of 
life,  as  induces  a  reasonable  presumption  of  their  being  his  own 
writings ;  evidence  of  the  identity  of  the  party  being  of  course 
added  aliunde,  if  the  witness  be  not  personally  acquainted  with 
him.^(c)    In  both  these  cases,  the  witness  acquires  his  knowl- 

■  Oarrells  v.  Alexander,  4  Esp.  37.  In  Powell  v.  Ford,  2  Stark.  101,  the  witness 
bid  UBVer  seen  the  defendant  write  his  Christian  name  ;  but  only  "  M,  Ford,"  and 
then  but  once  ;  whereas  the  acceptance  of  the  bill  in  queHtion  was  written  with  both 
the  ChristiaD  and  anmanie  at  full  length  ;  and  Loid  EUeuborough  thought  it  not 
sufficient,  as  the  witneas  bid  no  perfect  exemplar  of  the  aignature  in  his  mind.  But 
in  Lewis  tf.  Sapio,  1  H.  &  Malk.  39,  where  the  signature  was  "  L.  B.  Sapio,"  and 
the  witness  had  seen  him  write  Bevend  times,  but  always  "Mr,  Sapio,"  Liord  Ten- 
terden  held  it  BuHlcit^nt.  A  witaeaa  has  also  been  permitted  to  ipeak  as  to  the  gen- 
uineness of  a  person's  mark,  from  bavinE  seen  it  affiled  by  him  on  sereral  occasions. 
George  d.  Sorrey,  1  H.  &  Malk.  G16.  But  where  the  knowledge  of  the  handwriting 
has  been  obtained  by  the  witness  from  seeing  the  party  write  hie  name  for  Choi  pur- 
pout,  after  the  eoTnmeni:enient  of  the  suit,  the  evidence  is  held  inadmiiisible.  Stronger 
0.  Scsrle,  1  Esp.  11.  See  also  Page  v.  Homans,  2  ShepL  178.  In  Slaymaker  «.  Wil- 
son, 1  Penn.  216,  the  deposition  of  a  witness,  who  swore  positively  to  her  father's 
hand,  was  rejected,  because  she  did  not  say  tune  she  knew  it  to  be  hia  hand.  But  in 
Moody  u.  Rowell,  17  Pick.  190,  such  evidence  was  very  properly  held  sulBcient,  on  the 
Ktonnd  that  it  was  for  the  other  party  to  explore  the  sources  of  the  deponent's 
knowledge,  if  he  woa  not  satisfied  that  it  was  suCGcient. 

*  Doe   V.  Sackennore,  G  Ad.  &  EL  731,  per  Patt«sot],  J.  ;   Lord  Ferran  v.  Shir- 

{a)  Pepper  t>.  Barnett,  22  Gratt.  (Va.)  not  ■  competent  witness  to  testify  to  the 

105  ;  Bowman  v.  Sanborn,  25  N.  H.  ST  ;  lundwriting  of  such  person,  if  it  appears 

Hopkins  v.  Megquirr,  S5  Ue.  7S  ;   West  that   some   of   the   checks  so  inid   were 

V.  State,  2  N.  J.  L,  212.    Bi-fore  Wing  ad-  forged,  and  that  the  witness  paid  alike  the 

mitted  to  testify  as  to  the  genuineness  of  foiled  and  genuine  checks.     Brigham  v. 

a  controverted  signature  from  hia  knowl-  Peters,  1  Gray,  189,  115,  116.     A  witness 

eiige  of  the  handwriting  of  the   party,  a  who  has  done  business  with  the  maker  of 

witness  ought,   beyond    all   question,   to  the  nnte,  and  seen  him  write,   hal  only 

have  seen  the  party  write,  or  be  conver-  lina  the  dnU  of  the  disputed  note,  may 

sant   with  his    acknowledged   signature,  nevertheless  give  his  opinion  in  regard  to 

The  teller  of  a  bank,  who  as  such  lias  paid  the  genuineness  of  the  note,  the  objection 

many  checks  purporting  to  bo  drawn  by  a  going  to  the  weight  and  not  to  the  com- 

porson  who  has  a  deposit  account  with  the  jietency  of  the  evidenc:e.    Keith  o.  Lathrop, 

bank,  but  has  not  seen  him  write,  if  the  10  Cnsh.  153. 

testimony   shows   nothing    fnrther,  is    a  {*)  Pearson  v.  McDanie],  62  Gs.  1(H1. 

competent  witness   to  testify   ss   to  the  (c)  SiU  v.    Reese,   '17    Cal.    291.      In 

handwriting  of   such  person  ;    but  be  is  McKeone  «.  Barnes,  108  Haas.  Sll,  it  wm 
Tou  I.                                          4S 
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edge  by  his  ovn  obseFration  of  facts,  oocorrmg  under  his  own  eye, 
and,  which  ia  especially  to  be  remarked,  without  having  r^;ard  to 
any  particular  person,  case,  or  document. 
'  §  578.  Suna  nbjaot.  This  rule,  requiring  personal  knowledge 
on  the  part  of  the  witness,  has  been  relaxed  in  tiM  eaae*.  (1.) 
Where  writiogs  are  <^  such  antiguit}/,  that  living  witnesses  cannot 
be  had,  and  yet  are  not  so  old  as  to  prore  themselYea.^  Here  the 
course  is,  to  produce  other  documents,  either  admitted  to  be  gen- 
uine, or  prored  to  have  been  respected  and  treated  and  acted  upon 
as  such,  by  all  parties ;  and  to  call  expertt  to  compare  them,  and 
to  testify  their  opinion  concerning  the  genuineness  of  the  instrn- 
ment  in  question.'  (2.)  Where  other  vrntingty  admitted  to  be 
genuine,  are  cdready  in  the  caie.  Here  the  comparisoo  may  be 
made  by  the  jury,  with  or  without  the  aid  of  experts.  The  reason 
assigned  for  this  is,  Utat  as  the  jury  are  entitled  to  look  at  such 
writings  for  one  purpose,  it  is  better  to  permit  them,  under  the 
advice  and  direction  of  the  court,  to  examine  them  for  all  pui> 
poses,  than  to  embarrass  them  with  impracticable  distinctiouB,  to 
the  peril  of  the  cau8e.'(a) 

ley,  Pitig.  les ;  Care?  v.  Pitt,  Peaka't  Evid.  App.  81  ;  Thotpe  o.  Gulnme,  3  a  A  F. 

21  ;  HuiringWn  v.  Fry,  Ry.  4  M.  BO  ;  Com.  n.  Carey,  3  Pick.  47 ;  Johnson  «.  D«*- 
eme,  ID  Jo^nL  134  ;  Burr  o.  Harper,  Holt's  Cu.  420  ;  Pope  t>.  Aakew,  1  IrrdM, 
18.  If  R  Utter  h»a  hern  sent  to  the  adverae  !*'*/■  ^7  P™'i  "'^  "n  answer  reetiTod, 
the  answer  may  be  read  in  eTidancB  without  proof  of  thf  handwritiDg.  Ovenston  « 
Wilson.  2  C.  Jt  K.  I  ;  tupra,  $  S73  a  ;  Kinney  c.  Flynn,  2  R.  I.  319  ;  HcRookej  >. 
Gaybnl,  I  JoDea,  Law  {N.  C),  84. 
I  Supra,  S  570. 

*  See  20  Law  Hag.  333  ;  Bmn»  «.  Rowlings,  7  East,  288 ;  Horewood  r.  Wood,  1( 
East,  328  ;  Gould  i>.  Jonea,  1  W.  Bl.  884  ;  Doe  v.  Tarvar.  Ky.  *  M.  113  ;  Jackwm  «. 
Brooks,  8  Wend.  426. 

*  See  80  Uw  Mag.  319,  823,  S24  ;  Griffith  v.  Williams,  1  C.  &  J.  47  ;  Solita  r.  Yn- 
row,  1  M.  *Kob.  133;  Rei  n.  Morgan,  Id.  134,  n.  ;  Doe  f.  Newton,  B  Ad.  *  El.  614; 
Bromage  c  Rice,  7  C.  &  P.  648  ;  Hammond's  Cue,  3  OimdL  S3  ;  Waddinglon  *. 
Couxina,  7  C.  &  P.  G&S. 

held  that  a  letter  reeelTcd  by  the  witness,  factsofthecaBe.   InthiacMe,aDoteaigi»«i 

purporting  to  be  from  the  testator,  in  re-  bj  tbt  partf ,  whose  aignatare  waa  conteat- 

ply  to  a  letter  sent  to  him  bv  the  wimesB,  ed,wasputiii.  The aignatnre alone  wM»d- 

cannot  be  used  as  •  atandard  of  comoan.  mitted.     Prom  the  nmiluitj:  of  the  letten 

son,  without  further  proof  of  ita  authen-  "Jan."  in  the  date  to  the  letters  "Jam' 

ticity.     But  of.  Burress  v.  Com.,  27  Onitt.  in  the  name,  the  prosecuting  officer  was 

(Vfl.'l  934.     lu  Com.  r.  Coe,  116  Mass.  allowed  to  ar^ue  tiat  "  Jan.  '  was  also  in 

481,  it  was  held,  that  the  question  of  the  the  handwriting  of  the  defendant,  and  to 

admissiUilityof  a  paper  offered  as  a  stand-  nae  thoae  letters  in  the  date  thosproTed 

ardof  compariaon  ufor  the  judge,  and  hia  as  another  atsndard.      See  ttlao  BUir  t. 
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§  579.  Same  subjeot.  A  third  mode  of  acquiring  knowledge  of 
die  party's  handwriting  was  proposed  to  be  introduced  in  the  case 
of  Doe  V.  Suckermore ;  ^  upon  which,  the  learned  judges  being 
equally  divided  in  opinion,  no  judgment  was  given ;  namely,  by 
first  satisfying  the  witness,  by  some  information  or  evidence 
not  falling  under  either  of  the  two  preceding  heads,  that  certain 
papers  were  genuine,  and  then  desiring  the  witness  to  study 
them,  so  as  to  acquire  a  knowledge  of  the  party's  handwriting, 
and  fix  an  exemplar  in  his  mind ;  and  then  asking  him  his  opin* 
ion  in  regard  to  the  disputed  paper;  or  else,  by  offering  such 
papers  to  the  jury,  with  proof  of  their  genuineness,  and  then  ask- 
ing the  witness  to  testify  his  opinion,  whether  those  and  the  dis- 
puted paper  were  written  by  the  same  person.  This  method  sup- 
poses tiie  writing  to  be  generally  that  of  a  stranger ;  for  if  it  is 
that  of  the  party  to  the  suit,  and  is  denied  by  him,  the  witness 
may  well  derive  his  knowledge  from  papers,  admitted  by  that 
party  to  be  genuine,  if  such  papers  were  not  selected  nor  fabri- 
cated for  the  occasion,  as  has  already  been  stated  in  the  preceding 
section.  It  is  obvious,  that  if  the  witness  does  not  speak  from  his 
own  knowledge,  derived  in  the  firat  or  second  modes  before  men- 
tioned, but  has  derived  it  from  papers  shown  to  him  for  that  pur- 
pose, tlie  production  of  these  papers  may  be  called  for,  and  their 
genuineness  contested.  So  that  the  third  mode  of  information 
proposed  resolves  itself  into  this  question ;  namely,  whether  doc- 

*  5  Ad.  &  El.  70S.  In  this  case,  a  defendant  in  ejectment  produced  a  will,  and,  on 
one  day  of  tlie  tiial  (which  lasted  several  days),  called  an  attesting  witness,  who  swore 
that  tlie  attestation  was  his.  On  bis  cross-examination,  two  signatures  to  depositions, 
respecting  the  same  will,  in  an  ecclesiastical  court,  and  several  other  signatureR,  were 
shown  toliim  (none  of  these  being  In  evidence  for  any  oth«r  purpose  of  the  cause),  and 
he  stated  that  he  believed  them  to  be  his.  On  the  following  day,  the  plaintiff  tendered 
a  witness,  to  prove  the  attestation  not  to  be  genuine.  The  witness  was  an  inspector  at 
the  Bank  of  Lngland,  and  had  no  knowledge  of  the  handwriting  of  the  supposed  attest- 
ing witness,  except  from  havinff,  previously  to  the  trial  and  again  between  the  two 
days,  examined  the  signatures  admitted  by  the  attesting  witness,  which  admission  he 
had  heanl  in  court  Per  Lord  Denman,  C.  J.,  and  Williama,  J.,  such  evidence  was 
receivable  ;  per  Patteson  and  Coleridge,  JJ.,  it  was  not 


Wyck  V.  Mclntoeh,  4  Kern.  (N.  Y.)  480  ; 
Moore  v.  United  States,  91  U.  S.  270 ; 
Bank  of  Houghton  v.  Robert,  41  Mich.  709. 
A  referee  may  also  make  such  compari- 
son. Hunt  P.  Lawless,  7  Abb.  N.  Cas. 
113.  Even  though  the  signature  in  dis- 
pute is  on  a  paper  which  has  been  lost, 
experts  who  had  seen  the  signature  and 
compared  it  with  writings  already  in  the 
case  nave  been  allowed  to  testify.    Abbott 


V.  Coleman,  22  Eons.  250.  If  the  docn- 
ment  containing  the  disputed  signature 
cannot  be  brought  into  court,  a  competent 
witness,  who  has  seen  and  examined  it, 
may  testify  as  to  its  genuineness.  Sayer 
V.  Gloesop,  2  Ex.  409.  If  it  can,  opinion 
founded  on  its  examination  out  of  court  is 
inadmissible.  Fitzwalter  Peer.  Case,  10 
CI.  &  Fin.  193. 


i 
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uments,  irreleyaut  to  the  issues  on  the  record,  may  be  received  in 
evidence  at  the  trial,  to  enable  the  jurj  to  institute  a  comparison 
of  hands,  or  to  enable  a  witness  so  to  do.^ 

§  580.  Bama  anbteot  In  regard  to  admitting  such  evidence, 
upon  an  examination  in  chief,  for  the  mere  purpote  of  enabling 
the  jury  to  judge  of  the  handwriting,  the  modem  English  deci- 
sions are  clearly  opposed  to  it.'  For  this,  two  reasons  have  been 
assigned:  namely,  first,  the  danger  oi  fraud  in  the  selection  of 
the  writings  offered  as  specimens  for  the  occasion ;  and,  secondly, 
that,  if  admitted,  the  genuineness  of  these  specimens  may  be  con- 
tested, and  others  successively  introduced,  to  the  infinite  multipli- 
cation of  collateral  i««ue«,  and  the  subversion  of  justice.  To  which 
may  be  added  the  danger  of  surprise  upon  the  other  party,  who 
may  not  know  what  documents  are  to  be  produced,  and,  therefore, 
may  nut  be  prepared  to  meet  the  inferences  drawn  from  them.' 
The  same  mischiefs  would  follow,  if  the  same  writings  were 
introduced  to  the  jury  through  the  medium  of  ea^ertt.* 

§  581.  Same  ■abject  But,  with  respect  to  the  admission  of 
papers  irrelevant  to  the  record,  for  the  sole  purpose  of  creating  a 


I  S«  6  AH.  &  El.  731,  per  Pntteson,  J. 

*  BromagH  e,  lUce,  7  C.  k  P.  GjS  ;  Waddiogton  v.  Cousins,  Id,  B9fi  ;  Doe  u.  Kew- 
ton,  G  Ad.  &  £1.  Gl« ;  Hughes  v.  Bt^t^  S  M.  &  W.  123  ;  GriffiU  v.  IveTf,  11  Ad.  4 
EL  322  ;  The  Fitzwalter  Pcenfie,  10  CI.  &  Fin.  193  ;  Rfgiaa  o.  Barber.  1  Car.  A.  Kir. 
134.  Si-e  also  Kcgiiia  v.  Mui'|iliy,  1  Annstr,  Uaoirtn.,  &  Ogle,  SDl ;  Reeina  e.  Cald- 
vrell,  Id.  321.  But  wliem  a  witnuss,  upon  hid  cXBTnination  iu  ohiEf,  Gtati^  Lk  oniiiioii 
tbat  a  signatuL-c  waa  not  genuine,  1»/«u«e  lie  had  uerer  seen  it  eigned  R.  H.,  but 
alwajs  It.  W.  H.,  it  waa  held  proper,  on  cross-examinatLon,  to  sbow  hini  a  papfr 
signed  R.  H.,  and  ask  him  if  it  woa  genuine,  though  it  was  not  coimected  with  the 
cause,  and  he  anuneriiig  that,  in  hia  opiuioD,  it  was  so,  it  tras  held  proper  fnrtiier  to 
aalc  him  whether  he  would  now  say  that  he  had  nerer  Been  a  genuine  aisnature  of  thf 
party  without  the  initials  R.  W.  ;  the  object  being  to  test  the  Talue  of  the  witneu's 
opinion.     Younge  v.  Honner.  1  Car.  &  Kir.  Gl  ;  s.  o.  2  U.  fe  Rob.  £36. 
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standard  of  comparison  of  handwriting,  the  American  decisions 
are  far  from  being  miiform.^  (a)  If  it  were  possible  to  extract 
from  the  conflicting  judgments  a  rule,  which  would  find  support 
from  the  majority  of  thiem,  perhaps  it  would  be  found  not  to  ex- 
tend beyond  this :  that  such  papers  can  be  offered  in  evidence  to 
the  jury,  only  when  no  collateral  issue  can  be  raised  concerning 
them ;  which  is  only  where  the  papers  are  either  conceded  to  be 
genuine,  or  are  such  as  the  other  party  is  estopped  to  deny ;  or 
are  papers  belonging  to  the  witness,  who  was  himself  previously 
acquainted  with  the  party's  handwriting,  and  who  exhibits  them 
in  confirmation  and  explanation  of  his  own  testimony.^  (i) 

^  In  Kew  York,  Virginia,  and  North  Carolina,  the  English  rule  is  adopted,  and 
such  testimony  is  rejected.  Jackson  v.  Phillips,  9  Cowen,  94,  112  ;  Titford  v.  Knott, 
2  Johns.  Cas.  211 ;  People  v,  Spooner,  1  Denio,  348 ;  Rowt  v.  Kile,  1  Leigh,  216  ; 
State  V.  Allen,  1  Hawks,  6  ;  Pope  v.  Askew,  1  Iredell,  16.  In  Massachusetts,  Maine, 
and  Connecticut,  it  seems  to  have  become  the  settled  practice  to  admit  any  papers  to 
the  jury,  whether  relevant  to  the  issue  or  not,  for  the  purpose  of  comparison  of  the 
handwriting.  Homer  v.  Wallis,  11  Mass.  309  ;  Moody  v,  Rowell,  17  Pick.  490  ;  Rich- 
ardson V.  Newcomb,  21  Pick.  315  ;  Hammond's  Caise,  2  Gruenl.  33  ;  Lyon  v.  Lyman, 
9  Conn.  55.  In  New  Hampshire  and  South  Carolina,  the  admissibility  of  such  papers 
has  been  limited  to  cases  where  other  proof  of  handwriting  is  already  in  the  cause,  and 
for  the  purpose  of  turning  the  scale  in  doubtful  cases.  Myers  v.  Toscan,  3  N.  H.  47  ; 
State  V,  Carr,  5  N.  H.  367  ;  Bowman  v.  Plunket,  3  McC.  518  ;  Duncan  v.  Beard,  2 
Nott  &  McC.  401.  In  Pennsylvania,  the  admission  has  been  limited  to  papers  con- 
ceded to  be  genuine,  McCorkle  v,  Binns,  5  Binu.  340 ;  Lancaster  v.  Whitehill,  10 
S.  &  R.  110  ;  or  concerning  which  there  is  no  doubt,  Baker  v,  Haines,  6  Whart.  284  ;  3 
Greenl.  Ev.  §  106,  n. 

3  Smith  V,  Fenner,  1  Gall.  170,  175.  See  also  Goldsmith  v.  Bane,  3  Halst.  87 ; 
Bank  of  Pennsylvania  v.  Haldemand,  1  Penn.  161  ;  Greaves  v.  Hunter,  2  C.  &  P.  477  ; 
Clermont  v,  Tullidge,  4  C.  &  P.  1 ;  Burr  v.  Harper,  Holt's  Cas.  420  :  Sharp  w.  Sharp, 
2  Leigh,  249  ;  Baker  v.  Haines,  6  Whart.  284  ;  Finch  v.  Gridley,  25  Wend.  469  ;  Fogg 

(a)  In  Massachusetts,  such  papers  are  41  Ala.  626 ;  Williams  v.  State,  61  Id. 

admitted  if  agreed,  or  proved  by  clear  and  83),  Missouri  (State  v.  Clinton,   67  Mo. 

undoubted  proof,  to  be  genuine.     Costello  380),   Maryland    (Tome    v.    Parkersbuig 

o.  Crowell,  133  Mass.  352.     This  is  the  Branch  R.  R.  Co.,  39  Md.  36),  or  Wis- 

rule  in  Texas  (Phillips  v.  State,  6  Tex.  consin  (Hazleton  v.  Union  Bank,  32  Wis. 

App.  364 ;  Hatch  v.  Stote,  Id.  384),  and  84 ;  State  v.  Miller,  47  Id.  530).     A  pa- 

Ouio  (Bragg  r.  Colwell,  19  Ohio  St.  407  ;  per  proposed  to  be  used  as  a  standard 

Pavey  r.  Pavey,  80  Id.  600),  and  Tennes-  cannot  be  proved  to  be  an  original  and  a 

see  (kannou  v,  Galloway,  2  Baxter,  230  ;  genuine  signature  merelyby  the  opinion  of 

Clark  V,  Rhodes,  2  HeisK.  206) ;  and  they  a  witness  tnat  it  is  so  ;  such  opinion  being 

are  admitted  in  Vermont  and  Pennsyl-  derived  solely  from  his  general  knowUnlge 

vania  if  agreed  to  be  genuine,  and  perhaps  of  the  handwriting  of  the  person  whose 

if  proved  to  be  so.     Adams  v.  Field,  21  signature  it  purported  to  be.      Com.  v. 

Vt.  256 ;  Power  v.  Frick,  2  Grant's  Cas.  Eastman,  1  Cusii.   189,  217  ;   Martin  ». 

306  ;  Clayton  r.  Siebert,  3  Brewst.  176.  Maguire,  7  Gray,  177  ;  Bacon  v.  Williams, 

But  they  are  not  admitted  in  New  York  13  Gray,  525.     But  an  expert  may  testify, 

(Randolph  v.  Loughlin,  48  N.  Y.  456 ;  whether  in  his  opinion  a  signature  is  a 

Hynea  v.  McDermott,  7  Abb.  N.  Cas.  98),  genuine  one  or  simulated,  although  he  has 

Indiana  (Jones  v.  State,  60  Ind.  241),  111-  no  knowledge  of  the  handwriting  of  the 

inois  (Jumpertz  v.  People,  21  111.  375),  pari^  whose  signature  it  is  claimed  to  be. 

Kentucky   (Hawkins   v.   Grimes,   13   B.  Withee  v.  Rowe,  45  Me.  571. 
Mon.  258),  Alabama  (Kirksey  v.  Kirksey,  (b)  Depue  v.  Place,  7  Penn.  Law  Jour. 
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§  581  a.  Sum  nbjeot.  A  diBtinction,  hovever,  has  been  ro 
cently  taken,  between  the  case  of  collateral  writings  offered  in 
evidence  to  prove  the  general  style  or  character  of  the  party's 
autograph,  and  of  similar  writings  when  offered  to  prove  a  pecu- 
liar mode  of  spelling  another  person's  name,  or  other  words,  in 
order  to  show  from  this  fact  that  the  principal  writing  was  his 
own.  Thus,  where,  to  an  action  for  a  libel,  the  defendant  pleaded 
that  the  plaintiff  had  sent  to  him  a  libellous  letter,  and,  to  prove 
this,  gave  in  evidence  the  envelope,  in  which  the  defendant's  name 

r,  Dennis,  3  Hamph.  47.  A  presa  copy  of  a  letter  might  fumiah  &  Terr  mmdafketaiy 
■tandanl  of  compenBon  by  which  to  del«rmi[te  whether  another  paper,  flie  handwntiiig 
of  which  was  in  contro»erey,  vaa  written  by  the  Bame  pereon  ;  but,  althourii  JDCompe- 
teot  as  a  meaas  of  companaon,  by  which  to  judae  of  the  cbarocteiiatica  of  a  haDdwricutg 
which  ia  in  dilute,  it  mi^lit  atill  retain  enough  of  its  original  cliaiBcter  tc  be  identified 
' '  ""  '"    — ' a  called  in  qnertjon.     Bigelow,  C.  J.,  in 


SS9 :    Com.   «.    Eastmui,    1   Ciuh.   ISS  ;  capitals,  abbreriations,  pnnctnation,  mode 

Kogers  b.   Ritter.   IS  Wall.  (U,  S.)  317  ;  of  dividing  into  para^pha,   of  making 

Wilson  D.  Beanchamp.  t>0  Mias.  24  ;  Hicks  araaarBB  oiid  InterliOMtioDa,  idiomatic  ei- 

V.    I'earron,    IB    Ohio,    426.       A    writing 

made  in  the  preaence  of  thn  court  and  Jury,  structious,  style 

bj  th?  party  whose  signature  in  in  dispute,  like,  are  all  elenieiits  ujion  which  to  form 

i      ..,  J  .    .i_  I —  r  _  ^,     thejudgment.  The  Handwritingof  " 

At-..,  by  Chabot.    At  the  Greenwich 
Court,  ti  plaintiff  denied   that  a 

witness  may  be  rt^iguired  lo  moke  Ibua  worded,  "  Received  the  Hole  of  the 

ture,  for  the  purpose  of  comparing  above,"   waa   in    his    handwriting.      On 

le  one  ho  diaputes  and  of  eontra-  being  asked  to  write  a  aenteaca  in  which 

^    im,  he  haa  no  right  to  niakeauch  the  word  "wbolo"  occurred,  he  wrote  it 

one  for  the  purpose  of  disproving  tbe  "  Hole,"  and  then  ran  sway  to  escape  a 


genuinenesa  of  another,  and  to  support  his  prosecution    for   perjuiy.       Taylt 

denial  of  its  ffenuineueag.     Doe  v,  Wilson,  |  1669,  n.    A  press  copy,  and  duplicates 

10  Moo.  P.  C.  502  ;  Cobbett  v.  Kilminster,  made  by  a  copying  macliine,  are  inadmis- 

4  F.   £  F.   490  ;    King  t>.   Donalioe,   110  sible  as  standards  of  comparison.     Com- 

Hess.  155.     In  Com.  v.  Allen,  123  Mass.  monwealth  v.  Eaatman,   1  Cuch.  (Mass.) 

48,  the  decision  in   King  v.  Donahoe  waa  189.     A  photoatapliic  copy  of  a  pay-roll 

affirmed  and  the  principle    staled  to  be,  is  not  admisaible  from  which  to  prove  its 

that  the  preaiding  jndge  may,  in  his  die-  forgery,  when  tbe  original  is  prociu«b1e. 

crntion,  allow  signatures  to  be  written  at  Blatchford,  J.,  in  U.  S.  v.  Messman,  IT.  S. 

the  trial  by  one  of  the  pa^tie^  for  com-  D.  C.  So.   DisL  K.  Y.  Febnuuy,   1874. 

parison,  or  he  may  refuse  to  allow  anch  But  in  Tichborne's  Case,  pbott^rajibs  of 
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was  spelt  with  a  superfluous  I,  and  then  offered  in  evidence  some 
other  letters  of  the  plaintiff,  in  which  he  had  spelt  the  defendant's 
name  in  the  same  peculiar  manner ;  which  last-mentioned  letters 
Patteson,  J.,  rejected ;  it  was  held  that  the  rejection  was  wrong, 
and  that  the  letters  were  admissible.^ 

§  582.  Sdoondary  evidenoe,  when  admiMible.  Where  the  sources 
of  primary  evidence  of  a  written  instrument  are  exhausted,  see- 
ondary  evidence^  as  we  have  elsewhere  shown,  is  admissible ;  but 
whether,  in  this  species  of  evidence,  any  degrees  arc  recognized  as 
of  binding  force,  is  not  perfectly  agreed ;  but  the  better  opinion 
seems  to  be,  that,  generally  speaking,  there  are  none.  But  this 
rule,  with  its  exceptions,  having  been  previously  discussed,  it  is 
not  necessary  here  to  pursue  the  subject  any  further.^  (a) 

§  583.  Bffect  of  private  writings.  The  effect  of  private  writings, 
when  offered  in  evidence,  has  been  incidentally  considered,  under 
various  heads,  in  the  preceding  pages,  so  far  as  it  is  established 
and  governed  by  any  rules  of  law.  The  rest  belongs  to  the  jury, 
into  whose  province  it  is  not  intended  here  to  intrude. 


^  Brookes  v.  Ticbboorn,  14  Jur.  1122 ;  2  Eng.  Law  k  Eq.  874.  In  this  case,  Parke, 
B.,  after  stating  the  case,  observed  as  follows  :  ''On  showing  cause,  it  was  hanily  dis- 
puted that,  if  the  habit  of  the  plaintiif  so  to  spell  the  word  was  proved,  it  was  not 
some  evidence  against  the  plaintiff,  to  show  that  ne  wrote  the  libel ;  indeed  we  think 
that  proposition  cannot  be  disputed,  the  value  of  such  evidence  depending  on  the 
degree  of  peculiarity  in  the  mode  of  spelling,  and  the  number  of  occasions  in  which  the 
plaintiff  had  used  it ;  but  it  was  obiected,  that  the  mode  of  proof  of  that  habit  was 
improper,  and  that  the  habit  should  be  proved  as  the  character  of  handwriting,  not  by 
producing  one  or  more  specimens  and  comparing  them,  but  by  some  witness  who  was 
acquainted  with  it,  from  navlng  seen  the  party  write,  or  corresponding  with  him.  But 
we  think  this  is  not  like  the  case  of  general  style  or  character  of  handwriting ;  the 
object  is  not  to  show  similarity  of  the  form  of  the  letters  and  the  mode  of  writins  of  a 
particular  word,  but  to  prove  a  peculiar  mode  of  spelling  words,  which  mi^t  be 
evinced  by  the  plaintiff  having  orally  spelt  it  in  a  different  way,  or  written  it  in  that 
way,  once  or  oftener,  in  any  sort  of  character,  the  more  frequently  the  greater  the 
value  of  the  evidence.  For  that  nurpose,  one  or  more  specimens  written  by  him,  with 
that  peculiar  orthography,  woula  be  admissible.  We  are  of  opinion,  therefore,  that 
this  evidence  ought  to  have  heen  received,  and,  not  having  been  received,  the  rule  for  a 
new  trial  must  be  made  alwolute."  In  Jackson  v.  Phillips,  9  Cowen,  94,  where  the 
facts  were  of  a  similar  character,  the  collateral  deed  was  offered  and  rejected  on  the 
sole  ground  of  comparison  of  hands ;  the  distinction  in  the  text  nut  having  been  taken 
or  alluded  to. 

s  Supra,  §  84,  note  (2)  ;  Doe  v.  Ross,  7  M.  &  W.  102  ;  s.  0.  8  DowL  889. 


(a)  Taylor,  £v.  §  496,  states  the  rule 
now  to  be  in  England,  "that  th»  law 
recognizes  no  degrees  in  the  various  kinds 
of  such  evidence,"  and  that  if  a  paper, 
whether  it  be  a  will  or  deed,  be  lost,  or  in 
the  hands  of  the  adversary,  who,  after 
notice,  refuses  to  produce,  the  party  giv- 
ing the  notice  may  at  once  have  recourse 
to  parol  testimony,  "  though  it  appear  that 


he  has  in  his  possession  a  counterpart,  a 
copy,  or  an  abstract  of  the  document," 
citine  Hall  v.  Ball,  8  M.  &  6.  242  ;  Brown 
V.  Woodman,  6  C.  &  P.  206;  Jeans  v. 
Wheedon,  2  M.  &  Rob.  486;  Brown  v. 
Brown,  27  L.  J.  (Q.  B.)  178 ;  Quick  v. 
Quick,  88  L.  J.  (P.  &  M.)  146 ;  Johnson 
V.  Lyford,  87  L.  J.  (P.  &  M.)  65. 
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§  584.  ConolnsloiL  Having  thus  completed  the  original  design 
of  this  volume,  In  a  view  of  the  principles  and  rules  of  the  law 
of  evidence,  understood  to  be  common  to  alt  the  United  States, 
this  part  of  the  work  is  here  properly  brought  to  a  close.  Tlie 
student  will  not  fail  to  observe  the  symmetry  and  beauty  of  this 
branch  of  the  law,  under  whatever  disadvantages  it  may  labor 
from  the  manner  of  treatment ;  and  will  rise  from  the  study  of 
its  principles,  convinced,  with  Lord  Erskine,  that  "  they  are 
founded  in  the  charities  of  religion  —  in  the  philosophy  of  nature 
—  in  tlie  truths  of  history  —  and  in  the  experience  of  commoa 
life."! 

*  24  Howell's  St.  Tr.  &SS.  [It  msv  be  convenient  here  to  tdvert  to  tt*  praeHaU 
ru2u  of  some  importance,  all  of  which  will  be  foond  applicable  to  evidence  of  ererj 
dmcription.  Firtt,  where  evidence  is  offered  for  a  parliatlar  fntrpott,  and  an  objeclion 
in  taken  to  its  admisaibility  for  that  purpoee,  if  the  court  pionoimcea  in  favor  of  its 
general  admanbilily  in  the  cause,  a  court  of  error,  on  e»ceptiona  taken  (a  bill  of  eicep- 
tioiiB  cannot  be  tendered  oo  a  criminal  trial,  B.  v.  Esdaile,  I  Fost.  k  Fin.  213,  228,  per 
iA.  Campbell),  will  support  the  decision  of  the  court  below,  provided  the  evidence  be 
ndriiiwible  for  any  purpOK.  The  Irish  Society  i.  Bp.  of  Uerry,  12  CI.  &  Fin.  611,  665. 
The  proper  course  for  the  opjioainft  counsel  to  take  in  snch  a  esse  would  seem  to  be,  to 
call  upoD  the  judge  to  ejiplain  t«  the  jury,  that  the  evidence,  though  generally  adniU- 


sible  in  the  cause,  furniiihc 

■  to  <l        . 

might  be  made  to  the  court 


ihould  the  judge  refuse  tc 

tiou.  or  an  application  might  be  made  to  the  court  above  for  a  new  trial  on  Ilie  ktoui 

of  misdirection.     Id.  67:2-674,  per  Ld,  Brougham.     Stcondiy,  where  inadmissible  eri- 


is  received  at  the  trial  loUkottt  (Ajectioa,  the  opposite  party  canaot  afterwstd* 
object  to  its  having  been  received.  Reed  f .  Lamb,  29  L.  J.  Ei.  *52  ;  8.  c.  6  H.  4  N.  76; 
or  obtain  a  new  tnal  on  tlie  ground  that  the  judge  did  not  eipressly  warn  the  jury  to 

J  lace  no  reliance  upon  it,  Goslia  v.  Corry,  7  H.  &  Gr.  342  ;  Doe  v.  Benjamin,  9  A.  4 
.  644.  Thirdly,  whei'e  evidence  is  objected  to  at  the  trial,  the  tuUuTe  of  the  ligeaiatit 
niust  be  distinctly  stated,  whether  a  bill  of  exceptions  be  tendered  or  not ;  and,  on 
either  moving  for  a  new  trial  on  account  of  its  improper  admission,  or  on  arKuing  the 
rxceptious,  the  counsel  will  not  be  permitted  to  rely  on  any  other  objections  than  uioae 
taken  at  NUi  Print.  Williatua  o,  Wilcox,  8  A.  Jt  E.  SH,  387  ;  Fenand  tF.  Milligan, 
7  Q.  B.  730 ;  Bain  i>.  Whitehaven  4  Fumess  Junct,  Sy.  Co.,  S  H.  of  L,  Cas.  1,  15-17, 
per  Ld.  Brougham.  Fovrlhly,  where  evidence  is  tendered  at  the  trial  on  an  untenable 
ground,  and  is  consequently  rejected,  the  court  will  not  grant  a  new  trial  merely  becaiue 
It  has  since  been  discovered  that  the  cvideofe  was  admissible  on  another  ground  ;  bnt 
the  party  must  go  much  further,  aud  show,  first,  that  he  could  not  by  doe  diligence 
have  oflered  the  evidence  on  the  proper  ground  at  the  trial,  and,  nex^  that  mauifeat 
injuatJce  will  ensue  from  its  rejection.  His  position,  at  the  beat,  is  that  of  a  party  who 
has  discovered  freeh  evidence  since  tbe  trial  Doe  v.  ISeviss,  18  L.  J,  C.  P.  128  ;  a.  c. 
7  Com.  B.  468.  Fiflhly,  where  evidence  is  rejected  at  the  trial,  the  party  proposing  it 
should  formnXly  tender  it  to  Ibe  judge,  and  request  him  to  makes  note  of  the  fact ; 
and,  if  tiiis  rei^uest  be  refused,  he  should  then  tender  a  biU  of  eiceplioua.  If  this 
course  has  not  been  pursued,  and  the  judge  has  no  note  on  the  subject,  the  counsel 
cannot  afterwanls  complain  of  tlie  rejection  of  the  evidence.  Gibba  e.  Pike,  B  M.  &  W, 
8S1,  860,  361  ;  Whitehtiuse  o.  Heromant,  27  L.  J.  E».  2flS  ;  Penn  o.  Bibby,  86  L  J. 
Ch.  455,  461,  per  Ld.  Cliolmsford,  Cli.  LaaUy,  where  evidence  has  been  improperiy 
admitted  or  rejected  at  Nisi  Priia,  the  court  will  grant  *  new  trial,  mttesa  it  be  clear 
beyond  all  dovbl  Chat  the  error  of  the  judge  could  have  had  no  postibU  efftd  npon  the 
verdict,  in  which  case  they  will  not  enable  the  defeated  party  to  prottsct  the  litigation. 
Wrigbt  V.  Doe  d.  Tatham,  7  A.  &  E.  330 ;  Baron  de  Rutzen  v.  Farr,  4  A.  &  E.  63,  57; 
Crease  e.  Barrett,  1  C.  M,  &  R.  919,  933 ;  Doe  f.  Ungfield,  Ifl  M.  &  W.  497.  These 
cases  overrule  Doe  r.  Tvler,  6  Bing.  561  ;  s.  c.  4  M.  &  P.  S77  ;  a  diOum  of  Ld.  Ten- 
tetden  in  Tyrwhitt ».  Wynn^  2  B.  &  Aid.  65B  ;  and  one  by  Sir  J.  Mmsflald  in  Hoi^ 
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r.ird  D.  WUaon,  1  Taunt  14.  See  Mortimer  v.  M'Calka,  S  U.  ft  W.  7G  ;  Edwards  «. 
EviLDS,  3  Eaat,  151.  It  may  farther  be  stated,  that  the  wrongful  reception  of  evidence 
will  Dot  fumigh  leas  available  CTOiind  for  ■  new  trial,  although  the  jury  accomnaiiy 
their  verdict  with  a  distinct  snd  positive  statement  that  the;  nave  aniv^  st  it  inde- 

rndently  of  tho  obnoxious  evidence.     Bailey  e.  Haines,  19  L.  J.  Q.  R  73,  78 ;  Taylor's 

-   SS  1081,  1682.] 
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ACQUIESCENCE,  tmawm 

what  is,  BO  M  to  bind  the  part; 107, 19d 

ACQUITTAL, 

record  of,  when  evideoce 583 

ACT, 

publie,  what 5,  "- 

ACTION  OF  CRIM.  CON., 

letters  (d  wife  to  husband  inadmissible 102 

ACTS, 

book  of,  when  evideaoe 519 

evidence  not  hearaay 103 

of  Congress,  and  of  State  L^iriatures  if  public,  an  judicially 

noticed  - S,  n. 

proof  of  anthoritj S3 

public,  what  are,  are  judicially  noticed 5,  n. 

ACTS  OF  PARTIES, 

when  admissible  to  expltun  writings 203,  295 

ACTS  OF   STATE,    {See  PoBUC  Rbcobds  and  Doccmehtb.) 

bow  proved -    .     479, 487,  «. 

ADJUSTMENT  OF  LOSS, 

when  and  how  far  conclosive 212 

(See  Adhimionb.) 

ADMINISTRATION, 

letters  of,  how  proved filO 

prima  facie  evidence  of  death 41,  550 

foreign,  effect  of 544 

ADMINISTRATOR, 

competency  of,  as  a  witness 847,  403 

admissions  by 17B 

promise  by,  when  it  mast  be  in  writing 267 

sales  by,  presmned  regular 20 

ADMIRALTY, 

courte  of,  and  seals,  Judicially  noticed 5,  47S 

judgments,  when  and  how  far  conclusiTe 525,  641 

ADMISSIBILITY, 

relevancy,  the  test  of 49,  r.,  462.  «. 

ADMISSIONS, 

of  contents  of  a  writing,  when  not  sufficient 06,  96,  n. 

distinction  between  eon^Miojurtt  Rnd  con/etrio/odi  ....   96,203 

by  agents,  when  binding  on  principal 113, 114 

what,and  when  receivable 169,  170 

admissibility  of,  is  for  judge 169,  «. 

in  chsnceiy     . 169,  n. 

made  by  a  party  to  the  record 171 

made  in  pleadings 171,  n. 

made  by  party  in  interest ; 172 

one  of  joint  parties 112,  172,  174,  n. 

party  merely  nominal,  excluded 172 

how  avoided,  if  pleaded  ....    173 
ooe  of  several  parties,  not  receivable  unlns  a  joint  in- 
terest       174,  174,  «. 
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ADMISSIONS,  —  Continued.  B»mOT 

mftde  by  of  joiat  devUoe  or  legatee      . 174,  n. 

rated  paruhioDer 176 

^tMti  coipontora       176 

one  of  several  parties,  common  interest  not  sofficient, 

unless  also  joint 176 

apparantly  joint,  ia  prima  faei«  soffioient 177 

answer  in  chanoeiy  of  one  defendant,  irtten  nceiTable 

against  others 17S 

persoDB  acting  in  autre  droit,  when  receiTsble  176,  n.,  179,  180 

guardian,  &c.,  binds  himself  only 179 

party  interested 180 

strangers,  when  receivable 181 

persons  referred  to,  wlietber  conoloaive     ....      188,  184 

only  as  to  facta  in  reference 18S,  n. 

wife,  when  admissible  against  husband    .     .     185,  n.,  841,  n. 
not  admissible  unless  some  proof  of  agency  of  wife  or 

ratification 186,  n. 

attorney ' 186 

(Set  Attobmby.) 

principal  as  t^nst  surety 187, 188 

one  in  privity  with  another 189,  n.,  190 

assignor,  before  assignment 190 

by  attorney  when  binding  on  client 186 

executor 179 

parishioner 179 

infant  in  suit  after  majori^ 171,  n. 

answers  to  intem^atories 171,  n. 

part  payment,  limitations        174,  n. 

SOD  in  action  brought  by  father 180,  n. 

interpreter 187 

reference  and  award 182 

tenant  agunst  landlord 180 

conduct,  assumed  character,  silence 196-197 

answer  to  interrogatory  filed  in  suit 652 

use  of  deposition  of  another 668 

of  eettui  qua  trvtt 180 

by  bankrupt,  in  examination,  not  admissible 226 

by  omission  from  schedule  of  debts 186 

intestate,  binding  upon  administrator 189 

by  pTvehein  amy 170 

of  depu^  against  sheriff 160 

by  persons  afterwards  interested 179,  180 

coexecufor  and  administrator 180 

whom  they  may  be  proved 191 

time  and  circumstances  of  making  the  admisdon 192 

offer  of  compromise  is  not  an  admission 193 

made  under  duress  .   '. 198 

competent,  of  contents  of  writing 203,  n. 

not  rebutted  by  proof  of  diftennt  statements 20S,  n. 

on  oath,  when  conclusive 210 
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ADMISSIONS,  -~  Condntttd.  BmiM 

not  rebutted  by  proof  of  different  atAtemento SOO,  ». 

direct  and  iscideiital  adtniaaioni,  some  in  effect IM 

implied  from  aMumed  character,  language,  and  conduct .     .      195,  168 

acquiescence,  when 197,  197  a 

posaeaaion  of  documents 198 

posteuion  of  unanswered  letters 198,  n. 

implied  assent  to  the  verbal  at*t«ments  of  anoUter 199 

verbal  to  be  received  with  great  caution 45,  200 

whole  to  be  taken  together SOI,  202 

containing  hearaay 202,  n. 

verbal,  receiTable  only  to  facta  provable  by  parol 96,  203 

when  and  how  for  conclueive 201 

judicial  admisaions,  how  far  conclusive     ....   27,  186,  205,  627  a 
if  improvideotly  made,  what  remedy    .     .     .    206 

by  payment  into  court 205 

acted  upon  by  others,  when  and  how  far  conclusive    .     .     27,  207,  208 

of  principal  as  against  surety 167 

not  acted  upon,  not  conclusive ■ 209 

when  held  conclusive,  from  public  policy 210,211 

by  receipts 212 

by  adjustment  of  a  loss 212 

of  facte  not  involving  guilt  in  criminal  trials,  are  not  confessions,  213,  n. 

omiaaion  from  bankmpt'a  schedule  of  creditors IM 

by  account  rendered 212 

in  bill  in  equity 212 

{Sm  aitO  COMFBSBIONS,  HeARSAT,  KE8  QiaTM.) 

ADULTERY, 

one  act  of,  how  far  proof  of  another S3 

provable  by  confession  in  divorce  case  .    , 217 

competency  of  husband  or  wife,  in  proceedings  based  on     .     .    334,  n. 
ADVERSE  ENJOYMENT, 

presumption  from 16 

when  it  constitutea  title 17 

AFFIDAVIT, 

tx  parle,  admissible,  when 104,  a. 

may  be  made  in  his  own  case,  by  atheist 870,  n. 

persons  infamous 875 

other  parties  ....  818,  349,  533 
wife 344 

observations  on  value  of 462,  n. 

AFFIRMATION, 

judicial,  when  substituted  for  an  oath 871 

AFFIRMATIVE,  (See  Onus  Pkobandi.) 

AGE, 

proof  of 104, 118,  440,  n.,  483 

AGENT, 
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AGENT,  — CanfuiuM.  Bmna 

when  and  how  fftr  his  decluations  bind  tb»  prinoiptl     .     .     .113.S34 
when  a  competent  witneu  for  the  principal,  and  when  not .     .  41G,  417 
(Ste  Witnesses.) 

may  prove  his  own  authority,  if  parol 41Q 

when  his  antfaority  must  be  in  writing 268 

AGREEMENT.  (S«  Cokthact.) 

ALLEGATIONS,  (See  Omu^  Pkobandi.) 

and  proof  mnat  correapond 61 

bow  proved 78, 70 

n^ptive,  burden  of  proof  of 80 

material 61 

exclude  collateral  facta 63 

what  are  collateral  facta 63 

when  character  is  material 54,  65 

descriptive,  nature  of .^ 56-68 

formal  and  iuformal,  what 50 

made  descriptive  by  the  mode  of  statement 60 

of  time,  place,  quantity,  &c.,  when  descriptive 61,  62 

redundant 67 

difference  between  these  and  redundancy  of  proof    .     .      68 
"immaterial,"  " impertinent,"  and 

"  annecessary  " 60,  n, 

ALTBI,  (See  Privati  Wbitikos.) 

burden  of  pnxtf  of 81,  n. 

ALTERATION, 

eramres  and  interlineations 644-5(18  a 

of  written  contracts  by  oral  agreements 802 

of  instruments,  what,  and  effect  of 664r-568 

preaomption  as  Co  time  of 665 

distinguished  from  spoUal^on 666 

imiuaterial,  need  not  be  explained 564,  n.,  567 

burden  of  proof  as  to 561,  n. 

AMBIGUITIES, 

latent  and  patent,  what 297-300 

when  parol  evidence  admissible  to  explain 207-300 

not  to  be'  confounded  with  inaccuracUt .    289 

AMENDMENT, 

allowed,  to  avoid  the  consequences  of  a  variance 73 

ANCIENT  BOUNDARIES,  (5m  BocNDARita.) 
ANCIENT  WRITINGS, 

VThatare 21,  141,  n. 

age  at  time  of  trial  decides  admissibility 141,  n. 

(_See  Documents.) 
when  admissible  without  proof  oE  execution'    ,'    .    .21,  142-144,  670 

rights  provable  by  hearsay ISO 

possessions  provable  by  hearsay 141-146 

boundaries  provable  by  bearaay 146.  ». 

documents,  presumptions  in  favor  of 'Jl.  143,  144,  670 

books  of  town-officers,  taxes 150,  n. 

VOL.  L  U 
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ANSWER, 

to  interrogatory,  admission  by 552,  fu 

of  one  defendant  in  chancery,  when  admissible  against  the  other  .    178 

in  chancery  whether  conclusive 210 

what  amount  of  evidence  necessary  to  disprove 260,  n. 

admissible  for  defendant,  why 351,  551 

proof  of 512 

APPEARANCES. 

provable  by  opinion 440,  n. 

APPOINTMENT  TO  OFFICE, 

when  proved  by  acting  in  it 83-92 

when  proved  by  parol 92 

APPRENTICESHIP, 

contract  of,  must  be  in  writing 274 

ARBITRATORS, 

not  bound  to  disclose  grounds  of  award 249 

ARMORIAL  BEARINGS, 

when  evidence  of  pedigree 105,  n, 

ARREST, 

exemption  from,  (See  Witkessrs.) 316 

ART, 

processes  of,  and  science,  Judicially  noticed 6,  n. 

ARTICLES  OF  THE  PEACE, 

by  wife  against  husband 343 

ARTICLES  OF  WAR,      (See  Acts  op  State.) 449 

ASSAULT  AND  BATTERY, 

of  wife,  by  husband • 313 

ASSESSMENT  BOOKS, 

admissibility  and  effect  of 143,  n.,  493 

ASSIGNMENT. 

of  choses  m  action  ..••••.•••...••..    173 

ASSIGNOR, 

admissions  by 190 

ASSUMPSIT,  (See  Contract.) 

action  of,  when  barred  by  prior  recovery  in  tort 532 

ATHEISTS, 

incompetent  witnesses 368-372 

statutes  concerning 368,  n. 

mode  of  proving  atheism 870,  n. 

competency  of,  is  for  judge 370,  n. 

(See  Witnesses.) 
ATTACHMENT, 

for  contempt • 319 

ATTENDANCE  OF  WITNESSES, 

how  procured 800-319 

(See  Witnesses.) 
ATTESTATION  OF  COPIES, 

mode  of 506 
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ATTESTING  WITNESSES,  Bamm 

who  are 6fl9 

declarations  of  deceased  witnesses  rejected,  wb; 120 

chsTActer  of,  impeachable 126,  n. 

when  not  required 571,  67J) 

(Sm  Private  Wbitikgs.) 

ATTORNEY, 

may  prove  client's  handwriting 243 

when  bis  admissions  bind  his  client 166 

vbeUier  a  competent  witness 364,  866 

{Set  Pritilboed  CouuimiCATioKS.) 

AUCTIONEER, 

is  agent  of  both  buyer  and  seller 269 

AVEliMENT,  (&e  Alleoattoss.) 51-60,  n. 

AWARD, 

arbitratois  not  bonnd  to  disclose  grounds  of 240 

geoerally  conclusive 183,  n.,  1S4 


BAIL, 

how  rendered  a  competent  witness  for  principal 430 

(£««  WiTNEBBBB.) 

BAILOR, 

when  a  competent  witness 848 

BANK, 

books  ol 474-498 

(See  Ftblic  Records  and  Docchektb.) 

BANK  BILL, 

holder  not  bonnd  to  explain  possession .  81,n. 

BANKRUPT, 

admission  by  omission  of  debt  from  schedule     .......     196 

when  competent  as  a  witness 392 

BANKRUPTCY, 

effect  of  discharge  by,  to  restore  competency 430 

examinatioa  in,  do  admiiiBion  by  bankrupt 236 

BAPTISM, 

proof  of 115,  n. 

regisUr  of 493 

BARON  AND  FEME,    (See  HnsBAJ^D  and  Wifb.) 

BASTARDY, 

cross-examination  of  complainant 458,  n. 

BEGINNING  AND  REPLY, 

who  are  entitled  to 76 

whether  affected  by  proof  of  damages 76,  70 

BELIEF, 

frroandsof 7-12 

how  far  admissible 440 

of  handwriting 675 

religious,  presumed 370 

(5m  Experts,  Witmbbses.) 


i 
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BENTHAM,  JEREMY,  Bkbm 

character  of  his  legal  writinga 435,  n- 

BEST  EVIDENCE, 

defined 62,  82,  n. 

(Set  Prihabt  Evu>encb.) 
BIBLE, 

family  record  in,  when  evidence 104 

BIGAMY, 

proof  of,  by  second  wife S39 

BILL  IN  EQUITY, 

how  far  its  statement  are  evidence  against  plaintiff 212 

BILL  OF  EXCHANGE, 

parties  to,  when  incompetent  to  impeach S88-885 

{Set  WlTNKSSBS.) 

BILL  OF  PARCELS, 

may  be  explained  by  parol 805,  n. 

BILL  OF  SALE, 

absolute,  may  be  shown  to  have  been  conditional  by  pond  .    .    2S1,  n. 
BIBTH, 

proof  <a 101,  115,  n.,  116,  493 

BIRTHPLACE, 

not  provable  by  common  repute 104 

BISHOPS  REGISTER, 

inspection  of 474 

nature  of 4S3,  484 

(Set  PuBuc  Books.) 
BLANK, 

in  an  instnunent,  when  and  by  whom  it  may  be  filled     66T,  608,  588  a 
BONA  FIDES, 

question  for  jury 49,  n. 

BOND, 

absolnte,  may  be  shown  by  parol  to  be  conditional     ....    281,  n. 

consideration  for.  presumed 19 

office,  bow  proved 673 

(See  Private  Whitings.) 
BOOK  CHARGES, 

evidence  of  what 118 

(Set  also  Entries.) 
BOOKS, 
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BOUNDARY,  smiM 

BUTTeyor's  marks  prorable  bj  parol 94 

judiciaJljr  noticed,  when 6,  n. 

Mtcient,  provable  bf  hearsay 139,  n.,  115,  n. 

ancient  private,  what  declarations  will  prove 146,  n. 

declarant  mnst  have  competent  knowledg» 145,  n. 

and  must  have  since  died 145,  n. 

Massachusetts  rule  as  to 145,  n. 

gieaeral  rale  in  United  States 146,  n. 

proved  by  surveyors 145,  n. 

parish,  proof  of 149 

vhen  provable  by  reputation 146,  «. 

rules  of  construction  as  to 801  n. 

BUEDEN  OF  PROOF 74-81 

does  not  shift  in  the  trial 74.  n. 

difierent  from  weight  of  evidence 74,  n. 

extent  of 74,  n. 

in  criminal  cases 74,  n. 

of  license 79,  n. 

of  insanity 81,  n. 

of  alibi 81,  n. 

as  to  alteration 664,  n. 

(See  OsvB  PROBAKSt.) 
BUSINESS, 

UBoal  courffi  of,  presumption  from S8,  40 


CALENDAR, 

prison,  proves  oommitment 498 

CANCELLATION, 

of  deed,  effect  of 266,568 

ofwiU 288 

CANON  LAW. 

rules  of 200  a,  n. 

CAPACITY, 

and  discretion,  presnmed 28,  367 

CARE, 

and  negligence,  generally  for  Jnry 40,  r. 

CARRIER, 

when  admissible  B8  a  witness 410 

CERTAINTY, 

degree  of,  requisite  in  testimony 440 

CERTIFICATES, 

of  Secretary  of  Stat«,  proof  by 479 

of  contents  of  record,  inadmissible 486,  496,  514,  «. 

by  public  officers,  iu  what  coses  admissible 485, 498 

CERTIORARI, 

to  remove  records 502 

CESTUI  QUE  TRUST, 

when  his  admissions  are  evidence  against  his  trustee 180 
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CHANCERY,    (See  the  particular  titles  of  Bnx,  Answer,  Depo- 

BiTiONB,  and  other  proceedings  in  Chanoeiy.) 

CHARACTER,  Bmrmm 

best  evidence  of 55,  n. 

not  provable  by  particular  acts 55 

of  horse  may  be  proved  by  particular  acts 55,  a. 

not  admissible  to  impeach  credit  of  entries  in  shop  books   .     .118,  n. 

admissible  to  impeach  attesting  witness *  .     .    126,  n. 

when  it  is  relevant  to  the  issue 54,  55 

when  provable  in  support  of  witness    . 469 

defined 54,  n- 

always  relevant  when  jurors  assess  the  fines 54 

CHILDREN, 

competency  of,  as  witnesses 367 

legitimacy  of,  presumed 28,  28,  »• 

CHOSE  IN  ACTION, 

not  assignable  when 173,  n. 

CIRCUMSTANCES, 

proof  of,  in  criminal  cases 13  a,  n. 

force  of 13  a,  n. 

CIRCUMSTANTIAL  EVIDENCE  . 13,13  a 

definition  of 13 

must  be  based  on  facts  proved  by  direct  evidence 13,  n. 

must  be  a  strong  and  clear  inference  from  those  facts.     ...      13,  n. 

weight  of,  is  for  jury 13,  n, 

quantity  of,  to  support  a  verdict 13,  n.,  13  a,  13  a,  n. 

degrees  of 13  a 

(See  Evidence,  Presumption.) 
CITIZENSHIP, 

immaterial  as  to  effect  of  foreign  judgment 549 

CLERGYMEN, 

generally  bound  to  disclose  confessions  made  to  them     .     .     .  229.  247 

by  statute,  such  confessions  are  privileged  in  some  States    .     .    247,  n. 
CLERK, 

of  attorney,  when  not  compellable  to  testify 239 

COERCION, 

of  wife  by  husband,  when  presumed 28,  28,  n. 

COHABITATION, 

as  ground  of  liability  of  husband  for  goods  sold  the  alleged  wife  .    207 

when  presumptive  evidence  of  legitimacy  of  issue 82 

COINCIDENCES, 

as  ground  of  belief 12 

COLLATERAL  FACTS, 

what  and  when  excluded 52,  443,  459 

admissible  if  connected  with  the  issue •      52,  n. 

to  prove  value 52,  n. 

in  opinion  of  experts 52,  n. 

to  show  motive 52,  n.,  53,  n. 

to  identify  person 52,  n. 

admissibility  is  for  judge 52,  n. 
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COLLATERAL  WRITINGS,  Btono 

provable  by  parol 8 

COLOR, 

when  a  material  ayerment     • 6i 

COMITY, 

international,  presumed    .    .    •    .    • 4^ 

COMMISSION, 

to  take  testimony 821 

COMMITMENT, 

proved  by  calendar •     .    •    49< 

COMMON, 

customary  right  of,  provable  by  reputation  .     .    128, 181, 137,  n.,  iOl 

COMMON  REFUTE, 

evidence  of  relationship 103,  n 

and  death 104,  n 

COMMONER, 

when  a  competent  witness 501 

COMMUNICATIONS, 

privileged 237-24£ 

COMPARISON  OF  HANDWRITINGS 676-68] 

(See  Pbivate  Wbitings.) 

COMPETENCY, 

of  witness,  how  restored 43G 

of  creditor,  as  witness 392 

of  defaulted  co-defendant 865-357 

of  corporator 430 

when  to  be  objected 421 

(See  Witness.) 

COMPLAINT, 

recend  facto,  not  hearsay 102 

of  rape,  admissible  though  not  recenti  facto 102,  n. 

but  of  the  particulars,  qucere 102,  n. 

COMPROMISE, 

offer  of,  not  an  admission 192 

is  presumed  to  be  made  without  prejudice 192,  n. 

CONCUBINAGE, 

not  provable  by  reputation • 107,  n. 

CONDEMNATION, 

as  prize 541 

CONFESSION  OF  GUILT, 

difference  between  confemo  juris  and  confessio  facti 96 

direct  and  indirect 213 

improperly  obtained,  admissible 193 

to  be  received  with  great  caution 214 

weight  of  for  jury 214 

may  be  supported  by  corroborative  evidence 215,  n. 

in  writing,  must  be  proved  by  writing 215,  n. 

to  clergymen  not  privileged 229,  247 

(See  Clergyman.) 
judicial,  conclusive •    216 
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CONFESSION  OF  GVlLT.  —  ConUnued.  8»r»» 

extrajudicial,  not  conclusive,  without  oorroborating  proof    .     •    .     217 

the  whole  to  be  taken  together 218 

the  confession  must  be  complete 218,  n. 

and  witness  who  proves  it,  most  remember  substantially  the 

whole 218,  n. 

must  be  voluntary 219,  220 

the  voluntariness  is  decided  by  the  court 219,  fi« 

and  must  be  shown  by  the  prosecutor 219,  n. 

prisoner  may  give  evidence  that  it  was  involuntary    ....    219,  i». 

effect  of  phrase  **  you  had  better,"  on  confession 220,  n. 

effect  of  caution  or  advice  on  confession 220,  n. 

of  promise  of  pardon 220,  n. 

of  threatening  conduct 220,  n. 

of  arrest 220,  n. 

influence  of  inducements  previously  offered  must  have  ceased    221,  222 

presumed  to  continue 221,  lu 

after  inducement^  and  after  caution  from  the  court     ....      257  a 
made  under  inducements  offered  by  officers  and  magistrates    .     .    222 

private  persons  .     .       193  n.,  223 
generally  admissible  when  inducement  is  offered  by  one  not  in 

authority 223,  n. 

made  during  official  examination  by  magistrate     ....       224-227 
form  of  examination  of  accused  before  a  magistrate  in  England  224,  n. 

answers  then  made,  admissible 224,  n. 

answers  of  one  not  under  arrest  but  strongly  suspected  .     .     .    224,  n. 

answers  under  oath  not  admissible 224,  n. 

what  inducements  do  not  render  inadmissible 229 

by  drunken  persons  admissible 229,  n. 

by  non  compos  admissible 229,  n. 

or  made  in  sleep 229,  n. 

made  under  illegal  restraint,  whether  admissible 230,  n. 

when  property  discovered,  in  consequence  of 231 

produced  by  peroon  confessing  guilt 232 

by  one  of  several  jointly  guilty 233 

by  agent 234 

in  case  of  treason,  its  effect 235 

CONFIDENTIAL  COMMUNICATIONS, 

telegraphic  messages  not 249,  n. 

not  generally  privileged,  unless  in  certain  cases     ....      237,  248 
(See  Evidence.    Privileged  Cohmuvications.) 

CONFIRMATION, 

of  testimony  of  accomplices  when  required 380-382 

CONGRESS,  public  acts  of,  judicially  noticed 5,  n. 

CONSENT, 

when  implied  from  silence 197-199 

CONSIDERATION, 

failure  of,  he  who  alleges  must  prove 81 

whether  required  in  writing  under  Statute  of  Frauds      .     .    .   268,  n. 
want  of ,  provable  by  parol 284,304 
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CONSIDERATION,  — ConfuiiMiJ.  8»ni»> 

for  epecialtj,  preBumed 19 

when  the  recital  of  payment  of,  may  be  d«aied 26 

whan  it  must  be  stated  and  proved 80-68 

when  a  further  consideratioD  may  be  proved 285,  304 

CONSOUDATION  RULE, 

party  to,  incompeteat  as  a  witness 89S 

CONSPIRACY, 

conspirators  bound  by  each  other's  acts  and  declarations     .    .     .     Ill 

conspirators,  declarations  of  other Ill 

generally  not  competent  witnesses  for  each  other 407 

CONSPIRATOR, 

Sight  of  one,  no  evidence  against  another 233 

CONSTABLE, 

confessions  made  under  inducements  by,  inadmissible    ,     ,    .     .    222 

CONSTRUCTION, 

when  for  conrt,  and  when  for  jury 49,  n.,  277,  n. 

defined 277 

rules  of 287,  n. 

CONTEMPT, 

attachment  for 319 

may  be  issued  by  le^slatures 309,  n. 

in  arresting  a  witness,  or  preventing  his  attendance 316 

CONTINUANCE, 

presumption  of 41 

of  ownership  of  property 41,  n. 

of  insanity 41,  n. 

of  relations  of  parties 41,  n. 

of  residence  and  domicile 41,  n. 

CONTRACT, 

when  prasumed 47 

is  an  entire  thing,  and  mast  be  proved  as  laid 66 

what  is  matter  of  description  in 66-68 

parol  evidence  to  contratfict  or  vary 275-305 

(Set  also  Parol  Evidence.) 

reform 296  a 

apply  to  its  subject 301 

prove  discharge  of 802,  804 

substitution 808, 804 

time  of  performance 804 

CONTRADICTORY  STATEMENTS, 

when  proof  of,  admissible 462 

CONVEYANCE,  ' 

of  legal  estate,  when  presumed 4S,  n.,40 

CONVEYANCER, 

communications  to,  privileged 241 

COKVICTION,  (See  Witnesses.) 

record  of,  is  tbe  only  proper  evidence 874,  875 

how  procured 457 

of  crime,  how  it  affects  witness 872,  872,  n. 

nuut  be  proved  by  jndgment 875,  n. 
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COPT,  ■»» 

proof  by,  when  allowed     ....  91,  47»-4IIO,  51B-S20,  fi«,  57),  b. 

office,  what  and  how  far  evideace S07 

by  machines,  admiuible &5S,  ii. 

of  a  copy,  admissible  when &a8,  >. 

examined S08 

(5ee    Public    Becorss    and    Docduemtb.      Ricoem    Akd 
Judicial  Writimqs-) 

COPIES, 

who  may  give 4S5 

three  kinds  of 501 

may  be  used  to  i«freah  recollection 438,  n. 

how  obtainable 47L 

attested,  of  records,  proof  of GOo 

examined,  of  records,  proof  of 608 

CORPORATIONS, 

books  of 403 

their  several  kinds  and  natures 331-333 

Bhares  in,  are  personal  estate 270 

COKPOBATOR, 

when  admissible  as  a  witness •    •       S31-333 

{See  WlTNEBBBB.) 

admissions  by 175,  tt. 

CORPUS  DELICTI, 

confesiiion  as  proof  of 217 

CORRESPONDENCE, 

the  whole  read 201,  n. 

diplomatic,  admissibility  and  effect  of 4S1 

{See  Lbtterb.) 
CORROBORATION, 

of  accomplices 880-382 

of  answer  in  chancery 260 

in  perjury 257 

CORROBORATIVE  EVIDENCE, 

what  it  is 381,  n. 

what  is  necessary  in  perjury 257,  n,    . 

COSTS, 

liability  to.  Tenders  incompetent 401,  402 

{See  WiTMEasEB.) 
CO-TBESPASSEB, 

when  admissible  as  a  witness 857,  3fi8 

{See  Witnesses.) 
COUNSEL,  {See  Privilbqed  Couuukicatioms.) 

who  are      . 289 

client's  commnnicatioDS  to,  privileged 240,  341 

COUNTEBFEIT, 

whether  provable  by  admission  ...         07, ». 
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COUNTERPART,  Bmtbk. 

whether  original  evidence 84,  n. 

if  anj,  muat  be  Mi4x>uat«d  for,  before  Moondary  evidence  is 

admitted 658 

COURTS, 

judicially  notice  what  ia  generally  known 6 

eccleaiaaticnl,  witnesses  in 260  a,  n 

jurisdiction  of 518,  544,  Mo,  5o8 

of  inferior,  or  special,  not  presumed S8  u,  n 

proceedings  in,  how  proved 610,  518,  550 

admiralty,  seals  of,  judicially  noticed 5,  470 

judgments  of 525,  541 

exchequer,  judgments  iu 525,  541 

foreign,  judgments  in 640-546 

probate,  decrees  of,  when  conclusive 518,  550 

COVENANT, 

effect  of  alterations  upon 661-563 

(See  Private  Weitikos.) 

COVERTURE,  (See  Hosbakd  akd  Wifb.) 

CREDIT    OF  WITNESSES, 

is  for  the  jury 10,  n. 

mode  of  impeaching 461-469 

restoring 467 

collateral  facts  affecting 459 

matter  of  opinion 461,  n. 

CREDITOR, 

when  competent  as  a  witness 892 

{See  WiTNBSSEB.) 

CRIME, 

how  far  one  is  proof  of  another 53 

burden  of  proof  of 74,  n.,  61,  81,  n. 

amount  of  proof  of,  necessary  . , 13  a 

amount  necessary  in  civil  cases IS  a,  n. 

jointly  aUeged,  must  be  jointly  proved 65,  n. 

variance  in  proof  of 65,  n. 

on  indictment  for,  judge  decides  the  law 49,  n. 

conviction  of,  affects  credibility  of  witness 872,  n. 

must  be  proved  by  judgment 876,  n. 

competency  of  husband  and  wife,  on  trial  of  the  other  for  .  .  834,  n. 
CRIME. y  FALSI 

what 378 

CRIMES, 

what  render  incompetent 873,  874 

{See  WtTHESSEB.) 

CRIMINAL  CONVERSATION,  action  tor, 

letters  of  wife  to  a  husband  admiseible 102 

wife  competent  to  prove 354  n.,  837  n.,  344 

CROSS-EXAMINATION, 

of  parties 445,  n. 

of  witnesses 445-437 


700  IKDEX. 

CEOSS-EXAMINATION,  —  Contuiutd.  ammm 

as  to  contents  of  letters 88,  437,  n. 

and  facti  evidenced  by  writings 96,  ».,  4fi4,  n. 

observatioua  on  proper  mode 416,  a. 

(Set  WlTMEBses-) 

CURRENCY,  when  JudiciaUy  noticed B,  b. 

CURTESY, 

teuaat  by,  ft  competent  witness  for  the  heir 3SS 

CUSTODY, 

proper  what 143 

CUSTOM, 

how  proved 128-138 

by  what  witness 403 

by  how  many  witnesses 260  a,  n. 

explains  lease 294 

of  law  merchant,  judicially  noticed 6,  ». 

bat  local  mercantile  customs  not 6,  s. 

may  be  inferred  from  single  act 130,  n. 

how  far  provable  to  explain  writing 292-204 

CUSTOMARY, 

right  of  common,  provable  by  repataUoQ    .     .     .  128, 181,  137,  n.,  403 
(See  Ueak&at.) 
CUSTOM-HOUSE, 

books,  inspection  of 47S 

contents  of,  how  proved 01 


D. 

DAMAGES, 

proof  of,  right  to  bepn 75 

when  unliquidated TS 

waiver  of,  parol  evidence 804 

presumption  as  to  amount 48,  n. 

DATE  OF  CONTRACT, 

when  material 301,  n. 

DAY, 

fractions  of,  presumption  as  to 40,  a. 

DEADLY  WEAPON. 

presumption  from  use  of 18 

rEAF  AND  DUMB, 

competent  witness SM 

DEATH, 

when  presumed 29,  30,  35,  41 

proof  of 550 

leltt^rs  of  administration  as  proof  of 41,  550 

DECEASED,   ABSENT,  INSANE,  OB  SICK  WITNESS, 

testimony  of,  at  former  trial,  when  admissible 1S3-16S 

admits  testimony  of  a  party  to  suit 1S3,  ■. 

whether  admissible  in  civil  and  criminal  cases 1S3,  a. 
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DECEASED   WITNESS,  —  Conh'nuetl.  stcnm 

when  out  of  jurisdiction 163,  n. 

when  kept  away  by  opposite  party 169,  n. 

wfaeu  taken  in  writing,  may  be  proTed  orally 163,  n. 

depends  on  cross-examiDatiou  ia  previous  trial 164,  n. 

must  be  in  trial  between  same  parties 164,  n. 

and  must  be  substantially  proved  as  given  at  formet  trial  .    .     165,  n. 

may  be  proved  by  any  one  who  heard  it 166,  n. 

how  affected  by  interest  of  witness 167,  n. 

DECLAEATIONS, 

kinds  admissible  as  original  evidence 133 

dying 156-162,  346 

(See  Dyino  Declaratiokb.) 

of  agents,  bind  principal,  wheu 113,  234 

of  deceased  attesting  witnesses,  rejected  why 126 

of  conspirators Ill 

in  disparagemeut  of  title 100 

as  to  domicile 108 

of  perambulators 146 

of  family,  in  matter  of  pedigree 103,  104  a 

qualifying  acts 108,  109 

of  partners,  t^ats  and  third  persons 112-117 

of  deceased  persons  to  prove  boundaries 145,  n. 

(£«e  alio  BouNUARiES.) 

against  interest 147-156, 168-212 

(Ste  Aduissioks.) 

and  replies  of  persons  referred  to 182 

of  husband  and  wife  against  each  other 346,  346 

by  interpreter,  provable  aliunde 183 

of  intestate  binding  upon  administrators 169 

of  owner  as  affecting  titles 106,100 

of  war,  admissibility  and  effect  of 491 

of  npectators  of  a  picture  as  to  its  meaning  not  hearsay     .     .      101,  n. 

as  ru  gesta 108-115 

whether  they  must  be  contemporaneous  with  some  act    .     .    .     108,  n. 

M  to  title 109 

(See  aiio  Rbs  Gest^.) 

under  oath 125 

as  to  pedigree 131 

of  former  owner  as  U>  title 189, 19V 

DECREES. 

of  probate  and  ecclesiastical  courts 650 

DECREES  IN  CHASrCERY, 

proof  of 511 

their  admissibilitj  and  effect    . 660,  551 

DEED, 

estoppel  by 22-21 

when  presumed 45,  n.,  46 

how  to  be  set  out  in  pleading 60 

cancellation  of,  when  it  divests  the  estate 266,  668 

number  of  witnesses  required  to 274 
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DEED,  -^  Continued. 

delivery  of    . •    .  668  a,  n. 

may  be  shown  by  parol  to  be  mortgages 284,  n. 

what  18  matter  of  description  in 68,  69 

enrolment  of 573,  n. 

est<^pel  by 24,  25,  211 

execution  of 569,  572 

DEEDS, 

ancient,  presumption  in  favor  of 21,  143,  144,  564,  570 

prove  themselves    .     .     .     • 570 

(See  Documents.     Ancient  Writings.    Writings.) 

produced  by  adverse  party,  how  proved 671 

the  holder,  how  proved 561 

where  attesting  witness  is  not  to  be  had 572 

alterations  in 564,  n.,  566-568 

execution  of,  how  proved 569,  n. 

presumption  as  to  date  of     . 38,  n. 

as  to  seal  of 38,  n. 

certified  copy  of,  proves  what 484,  n. 

registered  or  recorded  copy  when  admissible 91,  a. 

proof  of  contents  of,  by  admission  of  party 96,  n. 

DEFAULT, 

judgment  by,  its  effect  on  admissibility  of  the  party  as  a  wit- 
ness for  co-defendants 355,  356,  357 

DEGREES, 

in  secondary  evidence 84,  n.,  582,  ti. 

DELIVERY, 

of  deed 568  a,  a. 

entry  in  shop-books,  evidence  of 118,  n. 

DEMONSTRATIO  FALSA, 

parol  evidence  to  correct 301 

DEMURRER, 

answer  and  plea  in  chancery,  effect  of 651 

DEPOSIT, 

of  money,  to  restore  competency  of  a  witness 430 

DEPOSITIONS, 

inferior  evidence 320 

of  witnesses  subsequently  interested,  whether  admissible    .     .  167, 168 

residing  abroad,  when  and  how  taken 320 

distance  of  residence,  how  reckoned 322,  «. 

sick,  &c 220,  821 

what  sickness  is  sufficient     ...••...    322,  it. 

in  general,  manner  of  taking 321-324 

certificate  of  magistrate  in 320,  n.,  323,  n. 

witness  generally  must  be  cross-examined    .     .    .    322,  n. 

in  perpetuum 324,  325,  552 

may  be  used  to  assist  memory 436,  n. 

taken  in  chancery,  how  proved,  to  be  read  at  law 552,  554 

foreign 552 
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DEPOSITIONS,  —  Continu4-d.  g,;,^ 

to  be  read  in  another  action,  complete  identitj  of  parties  not 

requisite 653,  55i 

to  prove  custom,  prescriptioi),  seisin,  &c 555 

to  be  read  in  another  action,  power  of  cross-examination  requi- 

•ite 6H 

when  admiaaible  ag&inat  skangera 553 

(Set  WlTKESBEB.) 

under  commiMion 517 

in  behalf  of  defeodant  in  criminal  case 820,  n. 

and  verdict  to  prove  reputation 50$ 

use  of,  when  admission  of  facts  deposed  to 653,  n. 

DESCRIPTION, 

what  is  matter  of 56-72 

yields  to  name SOI 

in  general 66-64 

in  criminal  cases 65 

in  contracts     ....         69-68 

in  deeds 68, 69 

in  records 70 

in  prescription 71 

false  effect  of 801 

DESTRUCTION  AND  FABRICATION  OF  EVIDENCE, 

presumption  from 87 

DEVISE, 

must  be  in  writing 272 

admissibility  of  parol  evidence  to  explain 287,  28Q-291 

DILIGENCE, 

generally  question  for  juiy 49,  n. 

DIPLOMA. 

of  physician,  when  necessary  to  be  shown IBS,  n. 

DISCHARGE, 

in  bankruptcy,  restores  competency 480 

of  writteu  contract,  by  parol 802-304 

DISCHARGE  ON  EXECUTION, 

receipt,  variable  by  parol 805 

DISCRETION  AND  CAPACITY, 

presumed 28 

DISFRANCHISEMENT, 

of  a  corporator,  to  render  him  a  competent  witness 480 

DISPARAGEMENT  OF  TITLE, 

declarations  in 109 

DIVORCE, 

upon  confeuion  of  adultery  decreed 217 

competency  of  husband  and  wife  as  witness  in  proceedings  for    884,  n. 

foreign  sentence  of,  its  effect 644,  646 

decree  against,  as  evidence  of  facts  set  np  in  defence fiSS 

DOCUMENTS, 

pTodnctaoD  of.  how  secured 809 

produced  on  ■ubposua  daces 800 
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DOCUUENTS,  —  CorUinued.  Bnm 

hoir  described  io  subpoena 809,  n. 

presumption  as  to  date  of 38,  r. 

as  to  seal  of 38,  a. 

executed  in  duplicate  or  counterpart  are  primat;  evidence  of  con- 
tents   84,  n. 

ancient,  contante  of,  proved  hj  documents 84,  n. 

contents  of,  proved  by  the-writing  itaelf 84,  n. 

secondarjevideuce,  wben  admissible 84,  Ol-M 

proof  of  loss  of,  made  to  judge 84,  n. 

contents  of,  when  proved  b;  admission 96,  n. 

ancient,  prove  themselvee 141,  n. 

must  be  thirtj  jeara  old 141,  r. 

age  at  trial  determines  admissibility 141,  n. 

are  admissible  without  proof  of  poaseesion 143,  n. 

(See  aiso  Ancibnt  Wbitimos.    WRiTwaa.) 
DOMICILE, 

declarations  as  to 108 

DOUBT, 

reasonable,  prisoner  baa  benefit  of 238,  «. 

IWWER, 

tenant  in,  a  competent  witness  for  heir 380 

DRIVER, 

of  carriage,  when  incompetent  as  a  witness 306 

DRUNKENNESS, 

confession  during 229 

DUCES  TECUM, 

subpoena 414,  558 

(See  PaiTATK  Wkitinob.    WiTirasaKS.) 
DUPLICATE, 

must  be  accounted  for,  before  secondary  proof  admitted      .     .    .     558 

notarial  instruments  and  deeds,  originals . &7,  n. 

DURESS, 

admissions  made  under 193 

DUTY, 

performance  of,  presumed 227 

DYING  DECLARATIONS, 

wben  admissible,  valne  and  effect  of 166-162,  346 

admissible  only  in  cases  of  homicide 156,  n. 

admissibility  of,  is  for  Judge 160,  n. 

must  be  relevant 166,  n. 

must  be  definite 166,  »■ 

must  be  uttered  after  toss  of  all  hope ]5S,  n. 

must  not  be  hearsay,  or  res  inter  alioa 158,  n. 

nor  opinion 159,  n. 

but  may  be  in  answer  to  leading  qnestions 169,  n. 

or  in  form  of  deposition 159,  n. 

when  admitted  as  to  contemporaneous  homicides 166,  •■ 

when  o^ectJonable  from  incompetency  of  declarant  as  witness     157,  a. 

not  excluded  by  atheism  of  declarant 157,  ». 
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DYING  DECLARATIONS,— Coniinwrf.  omuM 

as  to  Bubsequeuce  of  deatb 168,  n. 

wkeD  taken  id  uniting,  quaere  if  it  may  be  proved  ortiij     .    .    160,  n. 

impeachable  by  showing  nnbelieC  of  declarant 162,  n. 

iSee  Hearsay.) 

whether  tMlmissible  in  civil  cases 168,  n. 

of  deceased  subscribiDg  witness  inadmissible  to  inqteach  instra- 
meut  witnessed 12S.  15S,  n. 


B. 

ECCLESIASTICAL  COURTS, 

number  of  witnesiea  required  in. 260  a,  n. 

what  part  of  their  junadiction  known  here 618,  669 

proceedinga  in,  how  proved,  &c 610,  616 

their  effect 660 

EJECTMENT, 

defendant  in,  when  a  competent  witnoBS 860 

ENROLMENT, 

of  deeds 678,  n. 

ENTRIES, 

not  impeachable  bj  proof  of  character  of  party 119,  n. 

by  steward 147,  155 

against  interest  and  in  the  course  of  duty  distinguished  .     .     .    116,  n. 

made  in  coune  of  duty,  admitted  if  maker  is  deiid      ....    116,  n. 

in  registry  of  baptiama  admissible 116,  n. 

in  party's  books  of  account,  admissible  to  prove  what      ■     .     .    117,  n. 

must  be  made  in  ordinaiy  course  of  bnsiness ]I7,  n. 

must  be  original  entries  and  not  copies 117,  n. 

minutes  and  records  as 115,  n. 

in  shop-books 117-119 

not  instraments 116,  n. 

by  third  persons,  when  and  nhy  admissible  .     .  116-117,  120,  151-166 

by  deceased  rector 156 

by  deceased  attorney  prove  service  of  notice 116 

ENTRY, 

forcible,  tenant  incompetent  witness  in 40S 

EQUITY, 

parol  evidence  to  rebut 396  a 

ERASURE 564-688  a 

ESTOPPEL, 

principle  and  nature  of 22,  23  n.,  204^^10 

in  deed  must  be  mutual 211,  n. 

by  written  instructions 276,  n. 

by  deed,  who  are  estopped,  and  in  what  cases 24,  25,  211 

as  to  what  recitals 26 


ratification  by 
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ESTOPFEL,  — Con/inued.  Bmbw 

by  admiuioiu 27 

by  conduct 27 

iSte  Admismokb.) 

EVIDENCE, 

Dfttnre  atid  principles 1-8 

ftad  proof  dietingiiiBlwd 1 

demon  atration,  what 1 

cnmuUtive,  wh&t 2 

anfficiency,  for  juiy 3,  U,  n. 

competency,  for  court 2 

bMUof  7-12 

degreea  in  oircumstantial 13  a 

definition 1 

moral,  vhat 1 

Gorapetent 2 

■ati^actory  and  sufficient 2 

direct  and  oircumstonlJAl 13, 13,  n. 

presomptjve,  (Sm  FiiEeuHPTiox.) 

relevancy  of 40-55 

geoend  rules  governing  pnidQction  of SO 

must  correBpond  with  the  aJl^ationa,  and  be  eonfioed  to  tho  iuna       61 

of  knowledge  and  intention,  when  material 63 

how  far  necegsity  modifies  rules  of 818,  «. 

six  practical  rule»  ooncerning 534,  *. 

of  character,  when  material  to  the  issue 54,  55 

proof  of  substance  of  issue  is  sufficient 56-73 

rules  of,  the  same  in  criminal  as  in  civil  cases 05 

meaning  of  "weight  of  evidence  " 74,  n. 

the  best  is  always  required 83 

what  is  meant  by  best  evidence 83 

primary  and  secondary,  what 84 

gecondary,  whether  any  degrees  in 84,  n.,  582 

oral,  not  to  be  substituted  for  written,  where  the  law  requires 

writing 83 

oral  not  to  be  substituted  for  written  contract 87 

for  any  writing  material  to  the  contro- 
versy     88 

nntess  collateral 89 

for  written  declaration  in  arfrcTnii      .     .     ISl 

otciutomB 128-139,405 

of  deceased,  sick,  absent,  or  insane  witness 103-166 

(See  Dkcbased  Witmess.) 
destruction,  fabrication,  and  spoliation  of,  preentnptiona  from      .      37 
notice  to  produce 661 

«ih>>n  mnv  tw  csllad  for  on  notice UA 
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EVIDENCE,  —  Continued.  Szcqov 

order  of 469,  n. 

when  it  may  be  given,  though  a  writing  exists 90 

exceptions  to  the  rule  which  rejects  secondary  evidence  in,  — 

1.  case  of  public  records •      91 

2.  official  appointments 92 

8.  result  of  voluminous  facts,  accounts,  &o.  .  .  93 
4.  inscriptions  on  monuments,  &a  ....  94,  105 
6.  examinations  on  the  voir  dire  ......      95 

6.  some  cases  of  admission 96 

7.  witness  subsequently  interested,  his  former 

deposition  admissible .168 

exdaded  from  public  policy,  what  and  when 236-254 

professional  communications     ....  237-248 

proceedings  of  arbitrators 249 

secrets  of  state    .........  250, 251 

pi'oceedings  of  grand  jurors 252 

indecent,  or  injurious  to  the  feelings   of 

others 253,  344 

communications  between  husband  and  wife, 

254,  334-345 

illegally  obtained,  still  admissible 254  a 

what  amount  necessary  to  establish  a  charge  of  treason  .    .     .  255,  256 

perjury ....     257 
to  overthrow  an  answer  in  chancery    .    .    260 

in  ecclesiastical  courts 260  a,  n. 

written,  when  requisite  by  the  Statute  of  Frauds  .    •    .    .    .  261-274 

instruments  of     .     • 307 

oral,  what 308 

not  admissible  to  contradict  or  vary  a  writing 275-305 

{See  also  Fabol  Evidence.) 

viva  voce  best 320,  n. 

corroborative,  what .381,  n. 

objection  to  competency  of,  when  to  be  taken 421 

examined  copy •    .    .    •    508 

(See  pRiviLBQED  Communications.) 
EXAMINATION, 

of  prisoner,  how  proved 520 

of  prisoner,  confessions  in 224 

certificate  of,  how  far  conclusive     .4 227 

on  criminal  charge,  when  admissible 224,  227,  228 

signature  of  prisoner  unnecessary     ....    228 
of  witness,  (See  Witness.) 

EXAMINATION  IN  BANKRUPTCY, 

not  admissible  against  the  bankrupt  on  a  criminal -charge  .     .     .    226 
exclusion  of  witness  while  others  are  being  examined     .     .     .    432,  n. 
EXCHEQUER, 

judgments  in,  when  conclusive 525,  541 

EXCLAMATIONS, 

in  mortal  terror  admissible  upon  the  same  ground  as  dying  decla- 
rations     •    156,  n. 
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EXCLAUATIOKS,  — Con/mtMd  »,», 

eridenoQ  not  bearaa; 102 

of  pain,  alarm,  pleaaare,  original  eridence 102,  «. 

most  be  of  present  feeling lOS,  n. 

EXCLUSION, 

of  witnenefl  from  oonrt  room 432 

in  discretion  of  judge 432,  432,  n. 

partjr  will  not  be  exolnded 432,  n. 

EXECUTION, 

of  deeds,  &c.,  proof  of 5^,672 

of  ancient  deeds  not  necessarj 141 ,  m, 

(See  DocuHENTB.     Anciint  Wbitinob.     Fsitatk  Wrttikgs.) 

EXECUTIVE, 

acts  of,  bow  proved 479 

EXECUTOR, 

admiMions  by 179 

foreign 544 

Mies  bj,  presumed  r^nlat 20 

EXEMPLIFICATION, 

nbat  and  bow  obtained 501 

EXPENSES  OF  WITNESSES,    (See  Witnesbks.) 

EXPERIENCE, 

as  gronnd  of  belief 8-12 

EXPERTS. 

irill  be  required  to  attend,  vfaen 819 

who  are 440,  n. 

comparatiTe  value  of  tbeir  evidence 10^  ■•• 

when  their  testimouj  is  admissible  to  decipher  writings ....  280 
to  explain  terms  of  art  .  .  .  280 
to  explun  provincialisms,  ftc.    280 

to  what  matters  thej  may  give  opinions 440,  576,  680,  n. 

entitled  to  pay  before  testifying 810,  n. 

testimony  of,  iu  comparison  of  handwriting &80,  n. 

EXPRESSIONS, 

of  bodily  or  mental  feelings  not  hearsay 102 

EXTRADITION, 

proof  by  deposition  in 552,  n. 


FABRICATION, 

and  destruction  of  evidence,  presamption  from 37,  r- 

FACT, 

presumptions  of 44 

FACTOR,  (See  Aokmt.) 

FALSE  PRETENCE, 

one  may  be  pnxif  of  ft»udalent  intent  in  another 63 
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FALSUS  IN  UNO.  FALSUS  IN  OMNIBUS,  g.™, 

meaning  of  the  ""Tim 401,  n. 

PAMILT, 

recognition  by,  in  proof  of  pedigree 103,  IM,  1S4 

(Sm  He  abb  at.    Fedigkeb.) 
FEES, 

of  witnesses,  how  taxed 810,  810,  n. 

of  experts 810,  n. 

FELONY, 

coaviction  of,  incapacitates  witness 873 

(See  WtTNEttsES.) 
FIXTURES, 

what  are 271 

FLAGS, 

of  other  nations  judicially  noticed 4 

FLEET  BOOKS, 

contents  piorable  by  copy 91 

FLIGHT, 

of  one  accomplice  no  evidence  of  guilt  of  another Ill,  n. 

FORCIBLE  ENTRY, 

tenant  incompetent  as  a  witness 408 

{See  WlTNESSBB.) 

FORCIBLE  MARRIAGE, 

wife  competent  to  prove 843 

FOREIGN  COURTS, 

judgments  in,  effect  of 540-648 

proof  of 614 

jurisdiction  of,  must  be  shown 540,  Ml 

FOREIGN  JUDGMENTS, 

of  infamy  do  not  go  to  the  competency 870 

proof  of fil4 

in  rem,  effect  of &43-Mfi 

mperionam US-MO 

at  common  law .    549 

(5m  Recobdb  akd  Judicial  WRiTiNOd.) 
FOREIGN  LAWS, 

are  not  judicially  noticed 0,  n. 

presumptions  as  to 43,  n. 

proof  of 488,488 

(Ste  PuBuc  Rkcobpb  and  Dochmbntb.) 
FOREIGN  STATES,    (SmJudicial  Noticr.    Peesumptionb.    Pub- 
lic Records    asd  Docduemts.     Recobdb   ahd  Judicial 
Wbitingb.) 
FORGERY, 

conviction  of,  incapacitates  witness 873,  874 

party  whose  name  is  foi^d,  when  competent 4U 

{See  Pbitatk  WsiTtHaa.) 
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FOKMER  RECOVERY,  tanM 

whether  condiuin  as  erideoM 531 

in  tort,  effect  of 533 

FRAUD, 

general  presnniption  aguiut 84,  35,  60 

parol  proof  of 284 

ODe  may  be  proof  of  another 53 

aecideut  and  mietake,  parol  evidence  to  prove 290  d 

(jSm  Pkesukptiokb.) 

FRAUDS, 

Statute  of 263-274 

(5m  Writimos.) 


G. 

GAME  LAWS, 

'  want  of  qnalifleationi  nnder,  must  be  proved  bj  the  affinnant .     .      T8 
GAZETTE,   GOVERNMENT, 

in  what  cases  admissible 493 

(Stt  Public  Rkcokds  akd  DoccMUfTs.) 
GENERAL  REPUTATION, 

original  evidence 101, 101,  n. 

GESTURES, 

evidence  of  feelings 102 

GOODS, 

what  are,  under  Statute  of  Frauds 371 

GOVERNMENT, 

new,  existence  of,  how  proved 4 

acta  of,  how  proved 983,  478,  491,  492 

(See  Fdblic  Reoords  and  Docuhbmts.) 
GOVERNOR, 

of  a  state  or  province,  when  not  bound  to  testify 251 

provincial,  communicatioos  from,  privilege 251 

{See  Privileobd  Couuunicatioms.) 
GRAND  BILL   OF   SALE, 

Tequisit«s  on  sale  of  ship 261 

GRAND  JURY, 

transactions  before,  how  far  privilej^ 233 

(See  Privilbobd  Comudkicatiomii.) 
GRANT, 

when  presumed 45,  45  n.,  46 

conclusively 17 

GRAVESTONES, 

inscriptions  on M 

GROANS, 

evidence  of  feelings 1Q2 
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GUARDIAN,  Bmh 

admiasioD  by,  bimda  hinself  only 1' 

GUILTY  POSSESSION, 

evidence  of U,i 


H. 

HABEAS  CORPUS, 

812 

(See  WiTMUBitB.) 
HANDWRITING, 

proot  of  gennraeneSH  of M,  n. 

attorney  competent  to  prove  cliant't  writings ■  242 

proof  of,  in  general 67S-S81 

{See  Pbitatb  Wkitimos.) 
HEALTH, 

proof  of,  by  opinion 440,  n. 

HEARSAY, 

adniiMible  on  preliminary  qneationa  for  the  court 90,  n. 

what  is 90,  100 

fitatemeiita  of  party  in  his  own  favor  out  of  court,  are     ...      00,  n. 
vhat  b  not  hearsay 

information,  npon  which  one  has  acted 101 

conversalJOD  of  one  vbose  sanity  is  questioned  .     .    .     101 
answers  given  to  inquiries  for  information    .     .    .  101,  674 

general  reputation 101, 101,  n. 

expressions  of  bodily  or  mental  feelings 103 

must  express  a  present  feeling 102,  n. 

complaints  of  injury,  reeenli  facto 102 

declarations  of  family  as  to  pedigree  103,  103.  n.,  104, 

104  a,  134 
(See  olio  Pediqkbb.) 

inscriptioQs 105 

declarations  accompanying  and  qualifying  an  act  done    108, 
100 

in  disparagement  of  title 100 

of  othn'  eonspiratora Ill 

of  partners 112 

of  agents 118,  114 

of  agents  and  employees  of  corporations  .     .     .      114  a 

entries  by  third  persona 116-117,  120 

indorsements  of  partial  payment 121,122 

in  an  admission 202,  n. 

in  an  answer  in  Chancery 202,  n. 

when  and  on  what  principle  hearsay  is  rejected      ....      124,  125 
when  admissible  by  way  of  exception  to  the  rule,  — 

1.  in  matter?  of  public  and  general  interest  .  128-140 

lestrictad  to  declarations  of  persons  since  dead    .     >     180 

and  concerning  ancient  rights 130 

ante  litem  motom 181-184 
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HEABSAT,  —  Contmutd.  Mbm 

■ituatioD  of  the  declarant    ■>.......     135 

wh;  rejected  aa  to  private  rights 137 

particulu:  facts 138 

includes  writings  as  well  as  oral  declarations .     .    •     130 

admissible  also  against  public  rights 140 

2.  in  matters  of  ancient  poesessious  ......  141-116 

boundaries,  when 145,  n. 

persmbulsUons 148 

8.  declarations  Bgainst  interest 147-155 

books  of  bailiffs  and  receiverB 150 

private  persons ISO 

the  rule  includes  all  the  facts  related  io  tbe  entry  .  152 
the  party  most  hare  been  a  competent  witness  .  .  153 
in  entries  bj  ^^nta,  agency  must  be  proved  ■     .     .    154 

books  of  deceased  rectors,  &c 155 

4.  dying  declarations 156-182 

priuciple  of  admission 156-158 

declarant  must  have  been  competent  to  testify  .  .  150 
circumBtances  must  be  shown  to  the  court ....    180 

if  written,  writing  must  be  produced 161 

weakness  of  this  evidence 182 

substance  of  the  declarations 161  a 

answers  by  signs 181  b 

of  husband  -or  wife,  when  admissible  agtunst  the 

other 345,348 

{See  aUo  Dtinq  Declabations.) 
fi.  testimony  of  witnesses  since  deceased    ....  163-166 
whether  extended  to  case  of  witness  sick  or  abroad  163,  n. 
mnat  have  been  a  right  to  cross-examine    ....    164 

the  precise  words  need  not  be  proved 165 

may  be  proved  by  any  competent  witness  ....     166 

iritness  subsequently  interested 167, 168 

declarations  and  replies  of  persons  referred  to  admia- 

sible 182 

declarations  and  replies  of  interpreters 183 

HEATHEN, 

not  lucompetent  aa  a  witness,  and  how  sworn 871 

HEIR, 

apparent,  a  competent  witness  for  ancestor 890 

when  competent  as  witness 802 

HERALD'S  BOOKS, 

when  admissible 105,  n. 

HIGHWAY, 

judgment  for  non-repair  of,  when  admissible  in  favor  of  other 

defendants 634 

HISTORY, 

local,  not  admissible 8  a,  o. 

public,  when  admissible 6  a,  n.,  440,  n.,  407 
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HOMICIDE,  a»r.™ 

when  nuJioe  ja^sumed  from 84 

HONORARY  OBLIGATION, 

does  uot  incapacitate  witnesft 888 

HOUSE,  {See  Lzqiblatckb.) 

HUSBAND  AND  WIFE, 

declarations  of,  when  admiseible  against  each  other  ,     ,     .      845,  346 

each  competent  against  the  other  for  aeU-protection 343 

iDcompetent  ea  to  non-tkoceas 28,  253 

intercourae  between,  when  presumed 26 

coercion  of  wife  bj  husband,  when  preanmed 28,  38  n. 

adiaiaaiona  by  wife,  when  good  against  husband 166 

not  without  proof  of  agency  or  nUification 165,  n. 

oonuuuuicatioDS  inter  lese  privileged 254,  334 

{See  Pbivilkoed  Cohuunicatioks.) 

no  matter  when  the  relation  began  or  ended 8ft6 

competency  of,  as  witness 834,  n. 

competency  of,  as  affected  by  statute 884,  n. 

competent  except  in  criminal  cases 834,  n. 

or  proceedings  based  on  adnltery  of  either 834,  n. 

as  to,  in  proceedings  for  divorce 834,  n. 

wifecompetent  witness  after  husband's  death,  when 838 

none  but  lawful  wife  incompetent  as  witness 330 

whether  busband's  consent  removes  incompetency 340 

rule  applies  when  husband  is  interested 841,  407 

competent  witness  in  collateral  proceedings 343 

exceptions  to  the  rule  in  favor  of  wife 343,  344 

rule  extends  to  cases  of  treason,  tanb, 845 

wife  not  competent  witness  for  joint  conspirators  with  her  hus- 
band   407 

articles  of  peace  between 343 

wbeo  competent  witnesses  for  or  agunst  another  334,  344,  363,  861,  n. 


I. 

roENTITT, 

of  name,  evidenoe  of  identic  of  person    .    .     .    .  88,  38,  n.,  612,  SIS 

proof  of,  when  reqnisite 881,  493,  575,  577 

by  attorney 345 

IDIOT, 

incompetent  as  a  witness 886 

statutes  concerning 365,  n. 

competency  of,  as  witness,  is  decided  by  judge S66,  n. 

ILLEGALITY  OF  CONTRACT, 

provable  by  parol 284,  804 

IMPEACHMENT, 

of  witness 461-469 

of  security  hy  maker  or  indorwr 883-385 
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IMPRISONMENT,  Smm 

prima  facie  tortiova 80,  ■■ 

INACCURACIES, 

distingukhnl  from  ftmbiguiliM 299 

INCIDENTS, 

parol  evidence  to  annul , 291 

INCOMPETENCY,  (S«  Witotmeb.) 

INCORPOREAL  RIGHTS, 

how  afEect«d  by  destruction  of  deeds 265,  S88 

INDEMNITY, 

when  it  restores  competency 420 

INDICTMENT, 

inspection  and  copy  of,  right  to 471 

what  is  matter  of  descrip^n  in 65 

INDIRECT  EVIDENCE 13fl,  «.,  48,  «. 

INDORSEE, 

bow  affected  by  admissions  of  indoreer 190 

(£m  Admissions.) 
INDORSEMENT, 

presumed  to  be  of  its  date 131 

of  part  payment  on  a  bond  or  note 121,  132 

not  explicable  by  parol 276,  n. 

INDORSER, 

not  competent  to  impeach  indorsed  instrument S85,  ». 

when  a  competent  witness 190,  883,  385 

(See  Witnesses.) 
INDUCEMENT, 

what,  and  when  it  must  be  proved 03,  n. 

to  confession 220 

(5ee  aiio  Cohpesbion.) 
INFAMOUS  PERSONS, 

who  ai-e 875 

INFAMY, 

by  foreign  judgment  does  not  disqualify 37S 

renders  a  witness  incompetent 872-376 

but  now  by  statute,  afEects  credibili^ 873,  >>. 

must  be  proved  by  judgment 875,  n. 

how  removed 877,  378 

cross-examination  to  sbow 451,  457 

{See  WiTNBssK.) 
INFANCY, 

proof  of,  rests  on  the  party  asserting  it 81 

when  it  disqualifies  a  witness 365,  n. 

is  decided  by  the  judge 365,  ». 

(See  Onub  Pbobansi.) 
INFERENTIAL  EVIDENCE 13a,n.,46,». 
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IHFERIOR  COUBTS,  bkmw 

inspectioQ  of  their  records 473 

proof  of  their  records 618 

(See  Public  Bbcobds  amd  Documkmts.    Kkoobi>6  akd 

JUDIOIAL  WRITUtaS.) 

INFIDEL,  (StM  WiTMWBEB.) 

incompetent  u  »  witness 868-372 

INPIDELITT  OF  WITNESS, 

how  proved 870,  n. 

n«FORMER, 

competency  of,  u  b  witness 413-415 

question  who  is,  not  allowable 260,  n. 

(See  Witnesses.) 

INHABITANT, 

admissions  bj ]76 

when  competent  as  a  witness 831 

rated  and  ratable  distinguished 831,  n. 

INNOCENCE, 

presumed 84,  36,  36,  n. 

except  in  cases  of  libel,  &o 8S 

preanmption  of,  prevails  over  presumption  of  life 3d,  n. 

(See  PREeuuPTiONS.) 

INQUISITIONS, 

pail  mortem,  proof  of 615 

admissibility  and  effect  of 656 

of  lunacy 666 

extra-judicial  inadmissible 656 

INSANE  PERSON, 

when  competent  witness 865,' 865,  n. 

testimony  of,  at  former  trial,  when  admissible 163 

(See  Deceased  Witmkss.) 

INSANITY, 

must  be  proved  by  the  party  alleging 81 

burden  of  proof  of,  in  criminal  cases 81,  n. 

in  probate  of  wills 81,  n. 

in  civil  actions 81,  n. 

non-ezperts  may  testify  as  to 440,  n. 

presumed  to  continue  aft«r  being  once  proved  to  exist    .    .     .     •      43 
(See  Lunacy.) 

INSCRIPTIONS, 

not  hearsay 105 

provable  by  secondary  evidence 00,  94,  105 

INSOLVENT, 

omission  of  a  clum  by,  in  schedule  of  debts  due  t«  him       .    .    .     109 
(See  Aduisbions.) 

INSPECTION, 

of  public  records  and. documents 471-473 

(See  Public  Records  and  Documents.) 
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INSPECTION,  —  Continued. 

of  private  writings •• 550-^562 

of  corporation  books .• 474 

of  books  of  public  officers .      475,  476 

(^See  Peivatb  Writings.) 

INSTRUCTIONS, 

to  counsel,  privileged 240,  241 

{See  P&IVILEGED  COMMUKICATIOlfB.) 

INSTRUMENTS, 

entries  in  book  not 116,  n. 

original,  what  are 64,  a. 

INTENT, 

when  presumed 14 

and  knowledge,  when  material 53 

provable  from  other  similar  acts 53 

and  meaning,  provable  by  opinion 440,  n. 

INTEREST, 

in  land,  what 270,  271 

disqualifying 329-364,386-411 

of  witness,  effect  of,  when  subsequently  acquired  .     .     .    167,  418-420 
subsequent,  does  not  exclude  his  previous  deposition  in  chancery .     168 

whether  it  does  at  law 168 

(See  Witnesses.) 

INTERLINEATIONS, 

erasures,  and  alterations 564-o68  a 

INTERNATIONAL  COMITY, 

presumed 43 

INTERPRETATION, 

rules  of 278,  287,  n.,  514,  a. 

defined 277 

whether  for  court  or  jury 49  n. ,  277,  n. 

INTERPRETER, 

will  be  required  to  attend,  when 310,  n. 

his  declarations,  when  provable  aliunde 183 

communications  through,  when  privileged 239 

may  give  dying  declarations 161  a,  n. 

admissions  by 183 

INTESTATE, 

his  declarations  admissible  against  his  administrator 189 

{See  Admissionb.) 

INTOXICATION, 

confession  during •    •    .    229,  n- 

ISSUE, 

proof  of,  on  whom,  {See  Onus  Probandi.) 

what  is  sufficient  proof  of 56-73 

identity  of.    .    • 532 

{See  AixEGATioNB.    Variance.) 
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J. 
JEW,  temwr 

bow  to  be  sworn      ••••• 871 

JOINT  OBLIGOR, 

acknowledgment  bj • 112 

competency  of ,    895 

JOURNALS, 

of  legislature,  bow  proved 482 

admissibility  and  effect  of 491 

JUDGE, 

bis  province 40,  49,  n.,  160,  219,  277,  n.,  865,  «. 

instructions  of,  as  to  credibility  of  witness 10,  n. 

or  weigbt  of  evidence 49,  n. 

or  law  in  criminal  cases 49,  n. 

when  incompetent  as  a  witness 166,  249,  n.,  364 

bis  notes  wben  admissible 166,  168,  n. 

may  resort  to  history,  records,  &c.,  wben 6 

may  ask  questions  at  bis  discretion 484,  n. 

JUDGMENT, 

former,  wben  provable 681 

effect  of 531--584 

in  criminal,  not  admissible  in  civil  cases 587 

in  admiralty,  bow  far  conclusive 525,  541 

by  default  against  co-defendant 855-857 

foreign,  of  divorce 544,  545 

of  Court  of  Exchequer 525,  541 

in  rem,  effect  of 548-545 

JUDGMENTS,  * 

of  inferior  courts,  bow  proved 518 

in  trespass,  wben  bar  in  trover 588 

as  admissions 513 

grounds  of  conclusiveness  of 528 

upon  wbat  parties  and  facts  binding 522-531 

wbo  are  parties  and  privies  to 585,  536 

as  facts,  always  provable  by  tbe  record 538,  539 

against  joint  and  several  contractors 539  a 

foreign,  in  rem  and  in  personam       &40,  541,  54U 

in  trustee  process 542 

tfi  rem,  bow  far  conclusive 548 

affecting  personal  status 544 

JUDICIAL  NOTICE, 

of  wbat  things  taken 4,  6  a,  479 

of  boundary 6a 

JUDICIAL  PROCEEDINGS, 

presumption  in  favor  of 19,  227 

{See  Records  akd  Judicial  Wbitinos.) 

JURISDICTION, 

of  foreign  courts  must  be  shown 540,  541 

of  inferior  courts,  not  presumed 88a,n. 


i 
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JURORS,  Bkt» 

sole  jadgeH  of  credibility  of  witnen 10,  n. 

when  adviied  by  court 45-48 

their  province      .....    44,  40,  4S,  «.,  160,  219.  Wt,  «.,.865,  m. 
their  competency  u  witnesses     ....     252,  252  a,  SSA,  n.,  364,  n. 

grand,  proceedings  not  to  be  disclosed 232 

eridence  before,  when  provable 252,  n. 


KINDRED,  (SwFakilt.     Hkabsat.     Pediqru.) 

KNOWLEDGE, 

proof  bj  common  repnte 138,  n. 

«nd  intent,  when  mnterial •.    ...      S3 

notoriet;,  eridence  of 138 


L. 
LANDLORD, 

title  of,  teiumt  oannot  den; 25 

LANDS, 

meaning  of,  in  SUtute  of  Frauds    . 270 

LANGUAGE, 

how  to  be  anderstood 278 

what  it  is,  who  to  determine 288  b 

LAPSE  OF  TIME, 

not  conclusive  bar  to  title 45 

LARCENY, 

presutnption  of,  from  possession,  when 11,  84 

{See  PBESUHPitDRa.    Guilty  Possessiok.) 
LAW, 

questions  for  court,  and  not  for  jury 49,  m. 

LAW  AND  FACT, 

questions  of 49 

presumptions  of 14 

LAWFULNESS, 

of  octe,  when  presumed 34 

LAW  MERCHANT,  audita  costoms  judicially  noticed E,  «. 

LAWS, 

judicially  noticed,  when 5,  5,  n.,  S 

of  other  states,  when  judicially  noticed  in  state  or  federal  courts     5,  ■■ 
LEADING  QUESTIONS, 

what,  and  when  permitted d34,  435,  447 

(,See  WiTMKsSKB.) 
LEASE, 

when  it  must  be  by  writing 2B3,  SH 

expounded  by  local  custom,  when 2M 
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LEGAL  ESTATE,  bmro, 

conve;«nM  of,  when  prenuned 46 

LEGATEE, 

wh«n  competent  aa  tt  witnesa 892 

LEGISLATURE, 

public  acta  of,  jndici&lly  noticed 6,  n. 

may  punish  nitness  for  contempt -   ,     .    .   809,  n. 

journals  of,  how  proved 482 

Admissibility  and  effect  of 4S1 

transactions  of,  how  proved 480-482 

{Set  PuBuc  Records  and  Docuhxiitb.) 
proceediogs  in,  how  far  privileged  from  dieclcaure     ....   251,  n. 

LEGITIMACY. 

when  preenmed 28,  38,  n.,  291,  n. 

not  coDclosively  presumed 28,  n. 

presumption  of,  how  rebutted 81 

mother's  decUratioD  in  disparagement  of 103,  n. 

LESSEE, 

identity  of,  with  lessor,  as  party  to  snit 630 

LESSOR, 

of  plaintiff  in  ejectment,  regarded  aa  the  real  parly 63S 

LETTERS, 

if  duly  mailed  and  addressed,  are  prima  facU  received    .     .    .     40,  n. 

post-marks  on 40 

parol  evidence  of  contents  of 87,  88 

may  be  explained  by  replies,  or  by  parol       1S7,  n. 

admission  of  truth  <rf  statements  in,  by  silence  ....      196,  198,  n. 

how  used  in  cross-examination 465 

proof  of,  by  letter-book 116 

cross-examination  as  to 88,  89,  463-466 

addressed  to  one  alleged  to  be  insane 101 

written  by  one  conspirator,  evidence  against  others Ill 

of  wife  to  husband,  when  admissible 102 

whole  correspondence,  when  it  may  be  read 201,  n. 

prior  letters,  by  wbom  they  roust  be  produced 201,  n. 

of  pablic  agent  abroad,  admissibility  and  effect  of 491 

of  colonial  governor 491 

(See  EviDEKCB.    Hearsat.    Parol  Etidekce.     Witnesses.) 

LETTERS  OF  ADMINISTEATION, 

bow  proved 619 

as  proof  of  death 41,650 

LETTERS  ROGATORY, 

what 820 

LIABILITY  OVER, 

its  effect  on  oompetency  of  witness 893-397 

(5m  Witnebbbs.) 

LIBEL, 

published  bj  agent  or  servant,  liability  of  principal  for    .    .     36,  234 
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LICENSE,  taDM 

must  be  ghoini  by  the  puty  olnimiiig  its  protection  .    .     79, 7&,  n. ,  HI 
what  ia  evidence  of 79,  a. 

LIFE  AND  DEATH, 

presumptious  of 41 

when  preaumption  of  life  conflicts  with  innocence 35,  n. 

LIMITATIONS, 

joiut  debtor,  acknowleiigment 112,  n. 

admiaaiou 171,  n. 

LIS  MOTA, 

what,  and  its  effect 104,  n.,  181-134 

LLOYD'S    LIST, 

how  far  admissible  against  ondorwritera 108 

LOCAL  CUSTOM, 

ezpUins  leases SM 

LOG-BOOK, 

how  Ear  admissible 4B5 

LOSS, 

•adjustment  of,  when  conclnsiTe 212 

LOST  RECORDS    AND  WRITINGS, 

proof  of  contents  of 86,  Sm,  n.,  558,  n. 

private  writings,  proof  of 84,  n.,  567,  558 

records      . 84,  n.,  603 

{See  Evidence.     Pkitatk  WBiTtHOS.     Becobds  and  Judicul 
Wbitimos.) 

LUNACY, 

when  presumed  to  continue 42 

inquisition  of,  its  admissibility  and  effect 6Stt 


MAGISTRATE, 

confessions  made  to 216,  222,  224,  227 

MAGNITUDE, 

and  number,  how  far  material 61 

{$te  COMFKBBiOH  or  Guilt.) 

MALICE, 

when  presumed 18,  IS,  n.,  S4 

irhen  necessary  to  be  proved 18,  n. 

MALICIOUS  PROSECUTION, 

testimony  of  defendant  given  before  grand  jury,  admissible  in  ■      352 

judgment  of  iLcquittal,  when  admissible  in 538 

copyof  judgment  of  acquittal,  whether  plaintiff  entitled  to     .     .       471 

MALICIOUS  SHOOTING, 

wife  competent  to  prove 343 

MAPS  AND   SURVEYS, 

when  evidence 189,145,  n.,  160,  n.,  286,  n.,  484,  n. 
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MARK,  BwmoN 

signing  by    .............. 272, 572 

MARKS, 

saryeys,  boundary 04 

MARRIAGE, 

whether  provable  by  reputation 107 

forcible,  wife  admissible  to  prove 343 

second,  in  case  of  polygamy,  by  whom  proved 339 

and  time  of,  included  in  pedigree 104 

when  presumed,  from  cohabitation 27,  207 

foreign  sentences  as  to,  effect  of 544,  545 

proof  of 342,  343,  484,  493 

(^See  Husband  and  Wife.    Public  Records  and  Documents. 

Records  and  Judicial  Wriiings.) 

MARRIED   WOMAN,  (See  Wife.) 

MASTER, 

when  liable  for  crime  of  servant 234,  n. 

when  servant  witness  for 416 

when  not ' 396 

MEANING  AND  INTENT, 

provable  by  opinion 440,  n. 

MEDICAL  WITNESS, 

not  privileged 248 

may  testify  to  opinions,  when 440 

when  not 441 

MEMORANDUM, 

to  refresh  memory  of  witness    . 436-439 

(See  Witnesses.) 

MEMORY, 

refreshed  .by  writing •    436-439 

writing  so  used  need  not  be  original 436 

nor  made  by  witness 438 

writing  is  not  itself  evidence 437 

unless  adopted  by  other  party 437,  437,  n. 

essentials  of  writing  so  used 436-438 

mercantile  customs,  judicially  noticed 5,  n. 

MIND, 

state  of,  presumed  to  continue 42,  370 

MINUTES, 

of  recording  officer,  4inextended,  provable  by  parol 86,  n. 

of  proceedings  at  corporation  meeting •    .      115,. n. 

MISJOINDER   OP  PARTIES, 

effect  on  competency 858 

MISTAKE, 

accident,  and  fraud,  parol  evidence  to  correct  ...••••      296 

admissions  by,  effect  of 206 

of  law  apparent  in  a  foreign  judgment,  effect  of 547,  n, 

YOU  I.  46 
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MIXED   QUESTIONS,  hcM 

of  law  uid  £Kt •..•....        19 

(5m  Jdhou.) 
UONOMANIAC, 

whether  competent  is  witneM 8S5 

MONTH, 

meaning  of,  when  for  ooart,  wboi  for  jnrf 4S,  m. 

MONUMENTS, 

i:iscriptioua  on H 

MORAL  CERTAINTY, 

meanitig  of,  in  oiiminkl  cues 13  a,  «. 

MOTIVE, 

how  proved >..  53,  n. 

MUNICIPAL  CORPORATION, 

acts  of  incorporation  of,  ore  public,  and  are  judicially  noticed    .    6,  n. 

books 493 

MURDER, 

when  malice  pnsojaod 18 


N. 

NAME, 

prevails  <mr  description 301 

identity  of,  is  identity  of  person 88,  612,  S75 

NAVT  OFFICE, 

books  of 408 

{See  Public  Records  axd  Docuuehts.) 
NECESSARIES. 

how  proved i 116, «. 

NEGATIVE, 

when  and  by  whom  to  be  proved 78-81 

{See  Onus  Probamdi.) 
NEGLIGENCE, 

proof  of,  harden  on  him  who  alleges 81 

NEGLIGENCE  AND  CARE, 

genenllj  question  for  jury 49,  ti. 

proof  of 49,  n. 

what  is  evidence  of 49,  n. 

must  be  defined  by  jadge  to  jary 49,  n. 

NEGOTIABLE   INSTRUMENT, 

unimpeachable  by  party  to 888-885 

NEUTRALITY  OF  SHIP, 

when  presumed 31 

NEW  PROMISE, 

by  one  partner  binding  npon  the  other  .     .  112,  n.,  117, 189,  207,  527  a 

limitations 112,  n. 
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NOLLE  PROSEQUI,  g,an» 

effect  of,  to  restore  competency 856,  308 

{Set  WiTHESSBB.) 

NON-ACCESS, 

husband  and  wife,  when  incompetent  to  prove 28,  253 

NON-PAYMENT, 

twenty  yean,  presumption  from 89 

NOTARIES, 

seals  of,  judicially  noticed 5 

NOTES, 

brokers*,  bought  and  sold,  whether  original  evidence  ....     97,  n. 

NOTICE, 

judicial,  what  within 4-6 

notoriety,  evidence  of 138 

to  produce  writings 560-568 

{See  Pkivatb  Writings.) 

NOTICE  TO  QXHT, 

service  of,  how  proved 116 

NOTORIETY, 

when  evidence  of  the  existence  of  a  lease .    491,  n. 

general,  when  evidence  of  notice 138 

whether  noticeable  by  a  judge 864 

NULLUM  TEMPUS  OCCURRIT  REGI, 

when  overthrown  by  presumption  . 45 

NUL  TIEL  RECORD, 

plea  of,  how  tried 502 

NUMBER  AND  MAGNITUDE, 

when  material 61 

NUMBER  OF  WITNESSES, 

{See  Answer.    Perjury.    Statute  of  Frauds. 
Treason.    Usage.    Wills.) 


O, 

OATH, 

affirmation  substituted  for 871 

its  nature 828 

in  lUeniy  when  admissible 848-350,  352,  558 

how  administered 871 

OBLIGATION, 

legal  and  moral,  not  provable  by  opinion  of  witness   •    •    •    •    .    441 

OBLIGEE, 

release  by  one  of  several  binds  all 427 

{See  Witnesses.) 

OBLIGOR, 

competency  of  joint ••••    895 

release  to  one  of  several  discharges  all 427 

{See  Witnesses.) 
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OFFEB  OF  COMPROMISE,     (5m  Coupbohuk.) 

OFFICE,  -  B«na> 

appointmant  to,  when  praaamod 83,  03 

OFFICE   BOND, 

bow  proved 573 

OFFICE-BOOKS 474-476,49^-495 

OFFICER, 

de/ocfo,  pruna/ide  proof  of  appointmeDt 83,92 

OFFICIAL    APPOINTMENTS, 

vhen  provable  b;  p«rol 92 

OFFICIAL  CERTIFICATES, 

nben  odmuBible 498 

OFFICIAL  COMMUNICATIONS, 

whoB  privileged 340-252 

{See  PRITILRQED  COMMDITICATIOm.) 

OFFICIAL  REGISTERS 484,485,496 

ONUS  PROBANDI, 

deToIves  OQ  the  affirtnant 74 

on  part;  producing  a  witness  deaf  and  dumb      ....     806 

on  party  alleging  defect  of  religious  belief 870 

in  probata  of  wills 77, 81,  », 

of  insaiiitj  in  civil  actions 81,  n. 

in  criminal  cases 81,  n. 

in  probate  of  wills    .* 81,  n. 

of  alibi 81, », 

in  actions  on  promiasotj  notes,  tie.,  fraudnlenUy  put  in  circolv 

tion 81  a 

of  license,  anthorit;.  &C 74,  n. 

in  actiona  by  the  bolder  of  a  bank-bill  shown  to  have  been  stolen     81  a 

in  criminal  cases 81  & 

exceptions  to  the  rule,  — 

1.  when  action  founded  on  negative  all^ation   ...      "K 

2.  matters  beat  known  to  the  other  party 79 

S.  allegntioi.G  of  criminal  neglect  of  dnty 80 

4.  other  allegations  of  a  negative  character    ....       81 

{5<«a^BuBD£K  OF  Proof.) 
OPEN  AND  CLOSE, 

right  to  ... 75,  76,  76,  «. 

OPINIONS, 

when  admissible S80,  440,  441,  461,  676,  580,  m. 

presumed  to  contJnue 43,  370 

of  underwriter 441 

of  physician 440 

ORAL   EVIDENCE, 

ssible  to  prove  contents  of  wriUng 86-93 

to  contradict  or  vary  a  writing 276-305 

(S«e  Btidehcb.    Pabol  Etidkkok.) 
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ORDINANCES,  b«^, 

couDty,  city,  and  town,  when  judicially  noticed    • 5,  n. 

ORIGINAL, 

instruments  of  evidence,  what 84,  n. 

printed  papers 90 

brokers'  entries,  and  bought-and-sold  notes 97,  n. 

OUTLAWRY, 

judgment  of,  works  infamy 375 

OVERT  ACT, 

proof  of,  in  ti'eason 235 

OWNER, 

of  property  stolen,  a  competent  witness 412 

OWNERSHIP, 

proved  by  possession 84 


P. 

PAPERS, 

printed,  all  originals 90 

private,  when  a  stranger  may  call  for  their  production    .     •     •     .     246 

(See  Pkivatk  Wkitinqs.) 

PARCELS, 

bill  of,  explained  by  parol 305,  n. 

PARDON, 

its  effect  to  restore  competency 377,  878 

(See  Witnesses.) 

PARISH, 

boundaries,  proof  of 145 

judgment  against,  when  evidence  for  another  parish 534 

books     • 493 

(See  Public  Records  and  Documents.) 

PARISHIONER, 

rated,  admissions  by 179 

PARLIAMENT, 

proceedings  in,  how  far  privileged  from  disclosure      ....    251,  n. 

PAROL  EVIDENCE, 

inadmissible  to  contradict  magistrate's  certificate  of  examina- 
tion    227,  fi. 

admissible  to  establish  a  trust 266,  288,  n. 

its  admissibility  to  explain  writings     ......«.>.  275-305 

inadmissible  to  contradict  or  vary  a  record 275,  n, 

•  written  instructions 276,  n. 

principle  of  exclusion 276 

the  rule  excludes  only  evidence  of  language 277,  282 

"bat  admits  evidence  to  show  the  existence  of  a  writing     •    •    •    283,  n. 
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FAEOL  EVIDENCE,  —  Conhntied. 

or  to  explqin  the  language 283,  n. 

in  what  sense  the  words  are  to  be  understood 278 

the  rule  of  exclusion  is  applied  only  in  suits  between  the  parties  .     279 

does  not  exclude  testimony  of  experts       .     .     280 
illustrated  by  examples  of  exclusion    .     .     .     281 

does  not  exclude  other  writings 282 

excludes  evidence  of  intention    ....      282  a 
13  admissible  to  show  the  written  contract  originally  void    .     .     .     284 

or  conditional 284,  n. 

want  of  consideration 284,  304 

fraud 284 

illegality 284,304 

incapacity  or  disability  of  party     ....     284 

want  of  delivery 284 

that  a  deed  is  a  mortgage 284,  n. 

or  is  wrongly  dated 284,  n. 

admissible  to  explain  and  contradict  recitals,  when 285 

ascertain  the  subject  and  its  qualities,  &c.      286-288,  301 

ascertain  who  are  children 288,  n. 

these  rules  apply  equally  to  wills 287,  289-291 

Mr.  Wigram's  rules  of  interpretation  of  wills 287,  n. 

of  any  intrinsic  circumstances  admissible 288,  288  a 

extrinsic  evidence  not  admitted  when  description  applies  to  one 

object 290,  n. 

but  when  it  applies  to  two 290,  n. 

declarations  of  intent  are  then  admissible 290,  n. 

who  must  determine  correct  reading  of  a  paper 288  6 

of  usage,  when  and  how  far  admissible 292,  293,  294 

to  annex  incidents  admissible 294 

to  show  that  apparent  joint  obligees  are  sureties 281,  ti. 

explanatory  language  during  negotiations .     .      280  n.,  282,  n. 
whether  admissible  to  show  a  particular  sense  given  to  common 

words 293 

admissible  to  rebut  an  equity 296 

reform  a  writing 296  a 

explain  latent  ambiguities 297-300 

apply  an  instrument  to  its  subject 301 

correct  a  false  demonstration SOI 

show  the  contract  discharged 302,  304 

prove  the  substitution  of  another  contract  by  parol    303, 

304 
show  time  of  performance  enlarged  or  damages 

waived 304 

contradict  a  receipt,  when 305 

explain  a  bill  of  parcels 305,  n. 

PARSON, 

entries  by  deceased  rector,  &c.,  when  admissible    ...•••    155 

(5tfe  Hearsay.) 

PARTICEPS  CRI MINIS, 

admissible  as  a  witness S78 
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PABTIES,  ««,„„ 

geuerally  incontpetent  as  iritDMsu 839,  S30 

competent,  when 839,  n.,  821,  n.,  848,  383 

for  all  pnrpoHB '  .     .    339,  n. 

except  when  advarea  part;  is  executor,  &c 339,  n. 

as  to  coDvenations  of  (leceased 339,  n. 

as  to  trausactioaa  with  deceased S39,  n. 

unleaa  executor  testifies S29,  n. 

in  criminal  esses  insy  testify 339,  n. 

by  80  doing,  wniva  privileges 329,  n. 

may  testify  to  intent,  motive,  &0 S39,  n. 

frieuds  and  strangers 629,  686 

waire  rights  to  object  to  criminating  questions 831,  n. 

impeachable,  like  ordinary  witnesses 831,  n. 

refusal  of,  to  testify,  presaniption  from 881,  n. 

may  file  interrogatories  to  each  other 863,  n. 

may  be  mutually  called  and  cross-examined 44S,  n. 

when  witnesses  are  entitled  to  witness  fees 810,  n. 

will  not  be  ordered  to  withdraw 433,  n. 

(See  WiTNBSSBS.    Admibsions.) 
PAKTITION, 

when  presumed 46,  n. 

PARTNERS, 

mutually  affected  by  each  other's  acts 112 

when  bound  by  new  promise  by  one  to  pay  a  debt  barred  by 

statute 113,  n. 

admissions  by 177,  180,  307,  527  a 

(Ste  With  ESSES .) 
PARTNERSHIP, 

once  proved  presumed  to  continue 42 

how  proved 112 

PART  PAYMENT, 

effect  of,  on  Statute  of  Limitations 112,  n. 

indorsement  of 121,  133 

PAYEE, 

admissibility  of,  to  impeach  the  security 883-386 

(Ses  WiTKKSBKB.) 
PAYMENT, 

provable  by  parol 802-30S 

of  money,  effect  of,  to  restore  competency 408-430 

prior,  adraisaion  of,  effect  of 123,  n. 

indorsement  of  part 121,  133 

non,  twenty  years',  presumption  from 89 

(.See  Witnesses.) 
-PAYMENT  INTO  COURT, 

when  And  how  far  conclosiTs 206 

PEACE, 

articles  of,  husband  and  wife 843 


PEDIGREE,  teoDK 

wh&t  is  incliided  in  this  term 104 

proof  of 103-105,  n. 

decUr&tioQB  as  to,  are  not  hearaaj 103,  n. 

oqIj  admiaaible  when  pedigree  is  in  issoe 103,  n. 

and  when  dedarant  is  ft  member  of  family 103,  n. 

and  ante  lUem  motam 105,  n. 

armorial  bearings,  as  proot  of 105,  n. 

family  recognition lOS-lOt  a 

when  recital,  proof  of 101 

(5m  Heabsat.) 
PERAMBULATIONS, 

declarations  during IM 

when  admissible  in  evidence 148 

PERFORMANCE, 

enlargement  of  Unte  of,  parol  evidence  to  show 304 

of  contract,  parol  evidence  to  prove  time 304 

PEBJURY, 

corroborative  pnrnf  of 257,  257  a,  257,  n. 

what  amoont  of  evidence  necessary  to  establish 257-260 

PERSONALTY, 

presumptions  as  to 47 

what  is,  though  annexed  to  land 271 

PHOTOGRAPHS, 

evidence  when 6  a,  n.,  581,  n. 

PHYSICIANS, 

when  diploma  must  be  shown 195,  n. 

generally  bouud  to  disclose  confidential  communications      .     .    .    248 

Statutory  enactment  protect  iu  several  States 218,  n. 

only  commnnications  made  in  course  of  treatment    .    .    .    343,  n. 

to  a  regular  physician 218.  n. 

do  not  protect  symptoms  of  poisoning 218,  n. 

nor  facts  patent  to  any  observer 218,  n. 

protection  may  be  waived  by  client 21S,  n. 

^See  PsrvU^EOKD  CoUHninCATlONB.) 

PLACE, 

when  material  or  not 61-63,  65 

PLAINTIFF, 

when  admissible  an  a  witness 318,319,361,558 

(5m  Witkebbes.) 
PLAN  OR  MAP, 

ezpMus  location 235,  n. 

PLEA, 

answer  and  demurrer  iu  chancery,  admissibility  and  effect  of  .    .    551 
PLEAS  AiJD  PLEADINGS 52-68 

when  admissible  as  admissions 171,  »■  ' 


character  of,  when  provable  by  declaraUons  of  possessor 
(See  Heaksat.) 
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FOSSES6ION,  — ConttnuAf.  Smmi 

when  evidence  of  properly 84,  84,  n. 

of  guilt 84 

inu:)t  be  recent,  excluaire,  and  nnexplained 34,  n. 

ia  Dot  a  presumption  of  law 34,  n. 

its  admiBsibUitj  is  for  the  coort 34,  n. 

may  prove  other  crimes  besides  larcenj 84,  n. 

(£ee  FKEfiUHPTiONS.) 

whether  Decessaij  to  be  proved,  under  an  ancient  deed  ,    .    .21,  144 

adverse,  presumpUon  from 16 

when  it  constitutes  title 17 

of  unanswered  lettera,  presumption  from 198 

POST-MARKS 40 

POST-OFFICE, 

books 484 

iSu  POBLIC  BeCORDB  AMD  DOCOHBHTB.) 

PRESCRIPTION, 

presumption  from 17 

what 17 

variance  in  the  proof  of 71,72 

must  be  precisely  proved 66,  58 

PRESIDENT  OF  THE  UNITED  STATES. 

(See  ExEcuTiVK.    Privilroed  Communications.     Witmkbsbs.) 
PRESUMPTIONS, 

of  conveyance  of  legal  estate  .     .    .    ' 48 

only  from  facts  directly  proved 41,  n. 

againat  party  producing  inferior  grade  of  evidence      ...    83,  84,  n. 

of  law,  concliuire,  on  what  founded 14,  15 

limitations  to  the  class  of 48,  n. 

oonclusive,  bow  declared •     .     .     16,  17 

from  prescription 17 

from  adverse  enjoyment 10 

from  use  of  deadly  weapon IS 

in  favor  of  judicial  proceedings  .......   19,227 

consideration  of  bond     .......       19 

formality  of  sales  by  executors,  &c.  ...      30 

but  not  of  matters  of  record   .     .      20 
ancient  documents     ....  21, 143,  144,  670 

genuineness  and  integrity  of  deeds   .      144,  664 

authority  of  agent 21 

18  to  estoppels  by  deed 22-24 

by  admissious 27 

by  conduct 27 

omnia  Hte  acta 20  a 

as  to  capacity  and  discretion 28,  807 

legitimacy 28, 28,  n. 

coercion  of  wife  by  husband 28,  28,  n. 

surrivorehip 29,  30,  n. 

neutrality  of  ship 29,  31 

performance  of  duty 227 

£rom  spoliation  of  papers 31 
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PRESUMPTIONS,  —  Continued.  (,,« 

principle  and  extent  of  coacluuve  preattmptioiu  of  l«r  •    •    •     31,  ^ 

disputable  tinture  and  priaciplea  of S3 

differ  from  presumptions  of  fact 48,  a. 

of  innoceuoe M,  3S 

except  in  cmae  of  libel,  and  vhen      .     .    .      U 

of  malice 18,34 

of  lawfulaem  of  acta 94 

from  possession 84 

guilty  possession 81 

destruction  of  evidence SI 

fabrication  of  evidence 87 

usual  course  of  business SB,  M 

non-payment  twenty  years 39 

of  continuance 41 

of  date  of  writing, 38,  n. 

of  seal  of  deed 88,  n. 

of  life,  not  after  seven  yeai-s'  absence,  &c 41 

of  contiuuance  of  partnership,  once  proved      ....       42 
of  opinions  and  stat«  of  miad       .     .   ^,  370 

of  capaci^  and  discretion  in  children 887 

in  persons  deaf  and  dumb    .    368 

of  religious  belief  in  witnesses 370 

of  international  comity 43 

of  foreign  laws 43,  n. 

of  laws  of  other  states 43,  n. 

always  against  fraud 34,  35,  80 

of  fact,  nature  of 44 

relation  of,  to  circumstantial  evidence 48,  r. 

holntiir  tn  tha  nmvince  of  the  iurv ti 
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PRINTED  PAPERS,  smnr 

all  origiuala 90 

PRISON  BOOKS,  (Sm  Public  Kecords  akd  Docu»ehts.) 

when  and  for  what  puipogea  admissible 403 

PRISONER  OF  WAR, 

mode  of  procuring  attenduice  of,  as  a  witnesa 812 

PRISONERS, 

examination  of,  hoir  proved 620 

PRIVATE  ACTS, 

what  are 6,  n. 

«re  not  judicially  noticed 5,  n. 

PRIVATE  RIGHTS, 

not  ptOTable  b;  repatation 137 

PRIVATE  WRITINGS, 

con  tern  poran«0UB,  admiasible  to  explain  each  other 288 

{roof  of,  when  deetroyed 658,  n. 

when  lost 557,  558 

vben  fraudulently  withheld 658,  n. 

when  loat,  diligent  search  required 558 

production  and  inspection  of,  how  obtained 559 

notice  to  produce 560 

when  not  necessary 561 

how  directed  and  served 661,  563 

when  to  be  called  for 563 

alteration  in,  when  to  be  explained 564 

alteration  in,  when  presumed  iunocent 604 

to  be  tried  ultimately  by  the  jury 661 

a  deed  renders  it  void 565 

reasons  of  this  rule 565 

alteration  and  spoliation,  difference  between 566 

by  insertion  of  words  supplied  by  law        567 

made  by  t^e  party,  immaterial  and  wiLbont  fraud, 

does  not  avoid 568 

made  by  party  with  fraud,  avoids 668 

but  does  not  divest  estate      ....     568 
alterations  made  by  party  defeats  estate  lying  in  grant  ....     568 

destroys  future  remedies 568 

made  between  two  parties  to  an  indenture,  but  not 

afFecting  the  others 566 

proof  of,  must  be  by  subscribing  witnesses,  if  any      .     .    .'     272,  500 

unattested 669,  n. 

•xceplJons  to  this  rule  ;  — 

1.  deeds  over  thirty  years  old 670 

2.  deed  produced  by  adveree  party  claiming  under  it   ...     571 

8.  witnesses  not  to  be  had 572 

4.  office  bonds 573 

sabscribing  witness,  who  is 569 

diligent  search  for  witnesses  required 674 

secondary  proof,  when  witness  not  to  be  had 84,  n.,  675 
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PRIVILEGED  COMMtnnCATIONS,— Cunfinued.  sbjow 

in  some,  coDfidential  only 254,  n. 

in  others,  all  communications 264,  n. 

(See  alto,  Attorkey.     Clebotvkn.   Husbakd  akd  Wifk. 
Pbtsiciah.) 
PRIZE, 

foreign  sentence  of  condemnation  u 541 

PROBABILITY, 

wbftt 6 

PROBABLE  CAUSE, 

when  for  court,  when  for  ]vay 40,  n. 

PROBATE  COURTS, 

decrees  of,  when  conclusive 618,  550 

PROBATE  OF  WILLS, 

effect  of 550 

PEOCHEfN  AMY, 

admissions  b; 179 

inadmissible  as  a  witness .     , 847,391 

PROCLAMATIONS, 

proof  of a  a,  479 

admissibilitj  and  effect  of 491 

PRODUCTION  OF  WRITINGS, 

private,  bow  obtained 669-568 

(See  Pkivatb  Wbitings.) 
PROFESSIONAL  COMMUNICATIONS, 

when  privileged 237-248 

admissible 362 

PROMISE, 

new,  by  pariner  binding  copartner  .     .    .  112,  n.,  177, 18S,  207,  627  a 
PROMISES  AND  THREATS, 

as  indncing  confession 220 

PROMISSORY  NOTE, 

parties  to,  when  competent  to  impeach  it 190,  883-385 

alterations  in 664,  n.,  666,  668 

stolen,  holder  must  show  that  ha  took  them  in  good  faith    ...      81 
(iSee  Witnesses,) 
PROOF, 

amoniit  required  in  civil  cases 13  a,  13  a,  n. 

criminal  cases 13, 13  a,  13  a,  n. 

defined 1 

bnrdenof  .    .    .   ' 74-81 

(See  Onus  Probandi.    BuRt>EN  or  PKOor.) 
PROPERTY," 

when  presumed  from  possession 84 

prosecution!, 

.  malifiioDS,  defendant's  testimony  before  grand  jmj 658 

.     .     .     .     judgment  of  acquittal,  in  actions  for 471,  558 
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PROSECUTOR,  ten. 

when  cofnpet«nt  u  B  TitneM SS2 

PROVINCIALISMS. 

may  be  explained  by  experts 280 

PUBLIC   ACT, 

what  is 6,  n. 

includes  charters  of  muaicipal  corporatjoDs 5,  m. 

banks.  State  or  national 6,  it. 

^iierally  railroad  corporations 5,  n. 

but  qoery,  if  special  charters 6,  n. 

any  act  is,  if  declared  sob;  Legislators 5,  ■*. 

is  judicially  noticed S,  n. 

PUBLIC   AND  GENERAL  INTEREST,  {See  Hbarsat.) 

defined 5,  m, 

PUBLIC  BOOKS, 

coDlents  provable  by  copy 91 

PUBLIC  MEETINGS, 

doings  of,  provable  by  parol M 

PUBLIC   POLICT, 

evidence  excluded  from 235-254 

{See  Attoknets.    Ci-ERaTUEN.    Prtbicians.     pKiTtLiaBD 

COMMUNiCATlONS.) 

PUBLIC  RECORDS  AND  DOCUMENTS, 

inspection  of  records  of  superior  courts  471, 472 

inferior  oourtfl 47S 

corporation  books 474 

whan  proved  by  parol OO 

inspection  of  records  of  books  of  public  oGBces 475,  47S 

when  an  action  is  pending 477 

when  not 47S 

proof  of  public  documents  not  judicial 479-491 

by  copy 91,479-484 

acts  of  State 479 

statutes 480, 481 

legislative  journals 482 

official  raters,  &o 483,  4S4 

official  renters,  &c.,  character  of  these  books    ....  485,  496 

proper  repository 142,  485 

who  may  give  copies 485 

foreign  laws 486,  487,  488,  488  a 

laws  of  sister  States 489,  490 

judicially  noticed  by  Federal  courts    .    .    400 

admissibili^  and  effect  of  these  documents 491-498 

proclamations 491 

recitals  in  public  statntee 491 

legialatiTC  resolutions 491 

journals 491 

diplomatic  correspondence 491 

for«gn  declarations  of  war 491 


INDEX. 

PUBLIC  RECORDS  AND  DOCUMENTS,  —  Con/mutfcH 

letters  of  public  agent  abroad 

colonial  governor 

government  gazette 

official  registers 

parish  registers 

navy  office  registers 

prison  calendars 

assessment  books 

municipal  corporation  books     .... 

admissibility  and  official  private  corporation  books 

registry  of  vessels 

log-book 

what  is  an  official  register 484,  49i 

public  histories,  how  far  admitted 

official  certificates 

PUBLIC  RIGHTS, 

provable  by  reputation 121 

PUBLIC  RUMOR, 

original  evidence 

PUBLICATION, 

of  Ubel  by  agent,  when  principal  liable  for 8( 

PUNISHMENT, 

endurance  of,  whether  it  restores  competency 8' 


Q. 

QUAKERS, 

judicial  affirmation  by 

QUALIFICATION, 

by  degree,  when  proof  of,  dispensed  with 1( 

by  license,  must  be  shown  by  party  licensed 7 

QUANTITY  AND  QUALITY, 

whether  material 

provable  by  opinion 4A 

QUESTIONS,   LEADING, 

what  and  when  allowed 434,  435 

in  alternative,  may  be 4t 

mixed,  law  and  fact,  for  jury 

QUO  WARRANTO, 

judgment  of  ouster  in,  conclusive  against  sub-officers  under  the 
ousted  incumbent 


RAPE, 

cross-examination  of  prosecutrix -  458,  43 

when  prosecutrix  may  be  supported  by  proof  of  her  statements 
out  of  court     •    •    •    •    • 
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RAPE,  ~  Continued.  tanw 

complaint  of,  admiMiblo 102,  m. 

bnt  of  particulorB-  of,  qximra 102,  n. 

irife  competent  to  prove S43 

RATABLE  INHABITANTS, 

dbtingulshed  from  r&t«d 831,  n. 

RATED   INHABITANTS, 

admimioDs  by 175,  331 

RATIFICATION, 

b;  estoppel 309 

REALTY, 

what  is 271 

REASONABLE  DOUBT, 

proof  beyond,  neceaearj  to  conTiction 13  a. 

not  necessary  in  civil  coses 13  a,  ■. 

meaning  of,  as  definsd  b;  courts 13  a,  ■. 

moral  certainty,  its  relation  to 13  a,  k. 

REASONABLE  TIME, 

question  for  Jury 49,  n. 

REBUTTAL, 

evidence  in,  of  dying  declarations  taTored         159 

RECEIPT, 

effect-of,*  as  an  admission 212 

when  it  may  be  contradicted  by  i>aroI 305 
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RECORDS,  Sxn. 

of  inferior  coarta,  what  are 61S,  n. 

of  deeds,  when  admisaible 91,  n. 

varianoe  in  the  proof  of,  when  pleaded .  .   70 

public,  provable  by  eo^ .' Ql 

impectioa  of 471-478 

(Set  Records  and  Judicial  Wbitimob.) 
RECORDS  AND  JUDICIAL  WRITINGS, 

proof  of 601-^1 

hj  copies,  three  kinds  of 601 

by  exemplification,  and  what 601 

hj  production  of  the  record 603 

when  obtained  by  certiorari      .     602 

by  copy  nnder  aeal 608 

proof  of  records  of  sister  States  of  the  United  States    .     .     .  504-606 

by  office  mpj 607 

examined  copy 608 

when  lost 64  n.,  509 

proof  of  verdicts 4 610 

decrees  in  chancery 610,  611 

answers  in  chancery 513 

judgments  of  inferior  courts 518 

foreign  judgments 514 

proof  of  foreign  documents 614  a 

inquisitions  pMf  mortem,  and  other  private  offices     >     .     .     515 

depositions  in  chancery 516 

depositions  token  under  commission 517 

wills'and  testaments 518 

letters  of  administration 510 

examination  of  prisoners 520 

writs 621 

admissibility  and  effect  of  these  records 622-660 

general  principles 623 

who  are  parties,  privies,  and  strangers 623,  5S6 

mutuality  required,  in  order  to  bind 524 

except  cases  in  rem 625 

oases  of  custom,  &c 62S 

when  offered  tor  collateral  purposes 

627,  527  a 

or  as  solemn  admissions 637  a 

oonclnsive  only  as  to  matters  directly  in  issue      .     .     .  536,  634 

general  rule  as  stated  by  Lord  0.  J.  DeGrey 628 

applies  only  where  the  point  was  determined      ....    C29 

to  decisions  upon  the  merits 530 

whether  conclusive  when  given  in  evidence  .  .  .  631,  631  a 
to  be  conclusive,  most  relate  to  the  same  property  or 

transaction 632 

effect  of  former  recovery  in  tort,  without  satisfaction  .  .  638 
sufficient,  if  the  point  was  essential  to  the  former  finding  684 
judgment  in  criminal  case,  why  not  admissible  in  a  civil 

actJOD 687 

.—      VOL.  I.  *r 
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BECOKDS  AND  JUDICIAL  WRITINGS,  —  Om/imMif.  snw 

judgment,  for  whAt  purposes  alwaja  admiwibla  .  538,  539 
foreign  jadgmente,  jurimliction  of  court  to  be  ^own    .    .     510 

in  rem,  coDcIusiTe 610,  643 

faow  far  ooDcliuiTB  as  to  incidental 

matterB 643 

as  to   peraonftl  ttatus,  marriage  and 

divorcs 644,  545 

executors  and  administrBton     .    .     .     644 
deoiiions  of  highest  judicial  tribunal  of  foreign  conntiy 

conclusive 546  b 

jodgment  of  foreign  court  conclusive  mter  pariet,  when      &16  d 

foreign  decrees  operating  in  rem 646  e 

eSoct  of  defendant  beooming  party  to  proceedings  .  .  546/ 
Toquisiles  to  a  plea  of  foreign  judgment  in  bar  .  .  .  546  y 
foreign  judgntenta  tn  ptmonain,  their  effect  ....  616-549 
judgments  of  sister  States  of  the  United  States  ....  548 
citizenship    not  material,  as    to  the  effect    of    foreign 

judgments 519 

admissibility  oud  efiect — 

of  decrees  of  courts  of  probate  or  eccle- 
siastical courts -    650 

of  chancery  decrees 551 

answers 651 

demurrers 651 

pleas 551 
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REGISTER,  —  Continued.  BBn« 

forei^  ch&pel 41)3,  n. 

fleet        493,  n. 

proper  cnttody,  when 142,  480 

(Ste  PuBuc  Recoium  and  Docuhbntb.) 
REGISTRY, 

of  Tessek 494 

RELATIONSHIP, 

proved  by  common  repute 103,  n.,  105,  n. 

ol  declarant,  necessiu-y  in  proof  of  pedigree,  when,  108,  103,  n.,  104,  134 
(5m  alto  PEDiOttBB.) 
RELEASE, 

competency  of  witneu  regtored  by,  when 426,  480 

(See  WiTHKseKB.) 
RELEVANCY, 

of  evidence 49 

rules  ssto CO 

RELIGIOUS  BELIEF, 

defect  in,  how  proved 870,  «. 

RELIGIOUS  PRINCIPLE  AND  BELIEF, 

preanmed 870 

what  Qcceuary  to  competency  of  witnecs 808-872 

(5««  WlTMBBfiEB.) 

RENT, 

preBumptioa  from  payment  of 88 

REPLEVIN, 

surety  in,  how  rendered  competent 892,  ». 

REPLIES, 

of  persons  referred  to,  not  hearsay 182 

REPUTATION, 

of  witnestes 101,  461 

is  not  hearsay 101,  n. 

(See  Hearsay.    Withesbeb.) 

evidence  of,  when  proved  by  verdict 139 

proof  of  relationship,  death,  and  place  of  birth 104,  n. 

not  proof  of  concubinage 107,  n. 

proof  of  marriage 107,  k. 

fact,  not  hearsay 101,  101  a 

proof  of,  by  verdict  and  deposition 130,  655 

of  party  or  place,  when  admissible 54,  n. 

as  to  property,  when  admisaible 101,  n. 

REPUTED  OWNERSHIP, 

orijjpiial  evidence 101 

RES  GESTAE, 

what 108,  109,  111,  114 

declarations,  when  part  of 108,  n. 

must  characterize  an  act 108,  n. 

quRrei  whether  they  most  be  contemporaneons    .    106,  n. 

if  showing  motive,  are  admissible 108,  n. 

of  mental  state 108,  «. 
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BES  GESTjE,  —  CoiiHavtd.  h(«B 

decUratknu  t*  to  title lOB,  ■. 

made  in  powearioQ  of  land 109,  n. 

poiDting  out  bonadarieB IW,  n. 

mads  by  deceaaed  peraona 109,  a. 

bfSurveTora 109,  n.,  115,  a. 

(rf  agents,  when  part  of  ru  getta 113,  a. 

must  characterize  some  act 113,  a. 

agency  must  be  proTed  aiiunde 113,  a. 

{Set  Heabsat.    Entriks.) 
RESIGNATION, 

of  corporator  restores  competency 4M 

RESOLDTIONS, 

legisbtive 479 

at  public  meetings  may  be  proved  by  parol 90 

RESULTING  TRUSTS, 

when  they  arise 3M 

REVOCATION  OF  WILLS 37) 

REVOLUTIONARY  GOVERNMENT, 

when  judicially  uotioed 4,  a. 

REWARD, 

title  to,  does  not  render  incompetent 113, 414 

RTflHT   Tn   nmTV  irj.™ 
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SBALS,  ten. 

oF  oew  and  indflpendent  power,  how  prorod 4 

of  Dotaries,  judicially  noticed 0 

of  fcmign  nationa,  judicially  noticed   . ' 4 

of  admiralty  courts B 

of  courts,  when  judicially  noticed 4-S,  COS 

of  corporation,  whether  to  be  proved  after  thirty  years  ....     (70 
(See  Pdbuc  Bkcordb  and  Documfjjtb.     KBcOBua  amd  Judicial 

WttlTlNOS.) 

SEARCH, 

for  private  writings  lost 568 

for  wibecribing  witnesses 674 

(5m  Pritatb  Whitingb.) 

SECONDARY  EVIDENCE. 

and  primary,  what 84,  84,  n. 

by  duplicate  and  counterpart 84,  n.,  658 

whether  degrees  in 84,  n.,  582 

when  admissible 84,  91-06,  106,  609,  668,  660,  676 

(See  alto  EviriKKCE.     Best  Evidekck.) 

SECRETARY   OP  STATE, 

when  his  certificate  admissible 470 

SECRETS  OF  STATE, 

privileged 250-2S2 

SECURITT, 

impeachment  of,  by  payee 88S-S89 

SEDUCTION, 

character  admisaible  in  action  for 64 

paridcular  acts  of  unchastity  with  others 64 

SENTENCE, 

of  foreign  conrts,  when  conclusive 648-647 

{Set  Records  and  Judicial  Wbitingb.} 

SERVANT,  (Sm  Witkess.) 

when  competent  as  a  witness  for  master 416 

SERVICE, 

of  notice  to  quit,  proved  by  entry  by  deceased  attorney    ....    116 
to  produce  ptqiers 6S1 

SHERIFF, 

admisuons  of  depaty,  evidence  agtunst 180 

of  indemnifying  creditor  admissible 180 

SHIP. 

registry  of i9i 

title  to  proof  by  ship's  register 49* 

log-book,  what  and  when  evidence 490 

SHIPS, 

neutrality  of,  when  presumed 81 

grand  bill  of  sale  requisite  on  sale  of 261 

SHOOTING,  MALICIOUS, 

wife  may  prove ...<•.    S48 
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SHOP-BOOKS,  BBia 

when  ftod  bow  for  MJmiBiibls  in  evidence 117-110 

SIGNINQ  BY  TELEGRAPH, 

Statute  of  Fraada S68,  n. 

bjinark 272,  n.,  572,  ». 

SIGNING  WILL, 

what  constitutes S72 

SIGNS, 

evidence  of  feelings,  not  hesraaj 102,  161  b 

SILENCE. 

admissions  bj 107-109 

SLANDER, 

-who  is  to  begin  in  action  of 76 

SOLICITOR,      (See  Attoombt.    Pbivileged  CoHMnMiCATioicB.) 
SPECIALTY, 

considemtion  for,  presumed 19 

SPIES,  (See  Accomplices.) 

SPOLIATION, 

of  papers,  fraudulent  effect  of 81,  86,  n. 

presumption  msed  by 37 

ODly  when  no  evidence  of  the  contents 37,  n. 

difference  between,  and  alteration 560,  568 

STAMP,  (Sw  Ubuoramduh.) 486 

STATE, 

unacknowledged,  existence  how  proved 4 

eecrels,  not  to  be  disclosed 250-2^,  n, 

(See  PbiviLEGED  COMMUNICATIOMB.) 

STATUTE, 

how  proved 480 

STATUTE  OF  FRAUDS 262-274 

requires  writing,  to  convey  an  interest  in  lands 278 

but  not  in  personalty 266,  n. 

to  make  a  surrender ' 205 

to  prove  a  trust  of  lands 266 

collateral  promise 267 

certain  sales  of  goods 267 

devise  to  Im  in  writing 273 

(5ee  Wbitikqs.) 
STATUTES. 

public,  proof  of 480 
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STOLPN  PROPERTY,  uuum 

pouessioa  of,  evidJeaoe  of  theft 81,  85 

STRANGER, 

right  of,  to  call  for  prir&te  papers 246 

admissions  by,  wheu  admiaaible 181 

privies  and  partim £28,  630 

depositiooB  admisaible  a{;ainBt 556 

SUBJECT-MATTER, 

of  (»ntract,  parol  eridence  to  ascertain 28B-388,  801 

SUBORNATION, 

an  admiaaiou  of  a  bad  cause 196,  n. 

SUBPCENA, 

to  procure  attendance  of  witneasas 80&,  414,  6C8 

when  and  how  served S14,  815 

dueet  tceuni,  vrit  of,  force  and  effect  of 598,  n. 

must  contain  words  "  to  testify  " 8W,  n. 

description  of  papers  in 809,  n. 

(See  WlTNEflSBS.) 

SUBSCRIBING  WITNESS 84,  n.,  572,  668  a,  576 

when  not  required 571,572 

when  character  may  be  impeached 120,  ». 

proof  of  signature  of  one,  when  sufficient 676 

{See  Attesttmo  Witmebs.    Pbivate  Wbitinos.} 
SUBSTANCE  OF  ISSUE, 

proof  of,  sufficient .      56-79 

what  in  libels  and  written  instruments 58 

prescriptions 68, 71 

allegations  modo  el  forma 58 

under  a  videlicet 60 

of  time,  place,  &c 61,63 

variance  in  proof  of 63,  64 

vhat,  in  criminal  proeecuttons 65 

actions  on  contract 66 

s  easeofdeeds 69 

records 70 

{See  Debcriptioii.) 
SCfBETT, 

when  bonnd  by  admisaioiis  of  principal 187 

how  rendered  a  competent  witnew  for  principal 480 

in  replevin,  how  rendered  competent 892,  n. 

(5m  Witnesses.) 
SURGEON, 

confidenlaal  commutucations  to,  not  priril^ed 247,  248 

SURPLUSAGE, 

what 61 

SURRENDER. 

when  wriUng  necessary 266 
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8UBTEYS   AND  MAPS,  taw 

aDcieot,  vhen  evidence      .    .     .    IS9,  180,  n.,  146,  n.,  18S,  ».,  4S1,  n 

8CKT1V0RSHIP, 

not  {wewimed,  when  bolli  periak  in  tlie  bubo  calami^    .    .    20,  80,  « 


T. 

TAXES, 

ftndent  booka  of  wueucm  ptovt  abatement  of 150,  n. 

TELEGRAM, 

vhich  original 84, ». 

not  privileged 249,  n. 

iostructioDB  by,  signiug,  Statute  of  Frauds 208,  n. 

contract  by,  in  wridng 281  a,  m- 

TENANT, 

estopped  to  deny  title  of  landlord,  when 2fi 

TERM, 

satisfied,  presumed  to  tw  surrendered 4S 

TERMS  OF  ART, 

may  be  explained  by  experts S80 

TERRIER, 

wliat,  and  when  admissible 484,  4M 

TESTAMENTS  AND  WILLS, 

proof  of S18 

TESTIMONY, 

of  deceased,  sick,  absent,  or  insane  vitness 16S-16S 

{See  Deckaskd  Withbss.) 
THREATS, 

inducing  confession ....    220 

TIME, 

reasonable,  question  for  jury 49,  n. 

when  not  material 66,61,62 

fractions  of  day,  presumption  as  to 40,  n, 

TITLE. 

possession  as  evidence 34 

of  landlord,  tenant  cannot  deny 25 

not  conclusively  barred  by  lapse  of  time 45 

presumptions  for  quieting 48 

to  land,  acts  of  ownership  as  proof 53  a 

declaratioiis  of  former  owner  as  to 18S,  190 

not  transferred  by  judgment  in  troTer  and  trespass      ....    633,  n. 

declarations  in  disparagement  of 100 

of  owners  as  affecting  titles 160 

TITLES  OF  SOVEREIGNS, 

judicially  noticed 4 
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TRANSFER,  Bmm«f 

of  stock  proved  bj  books  of  bank 184 

TREASON, 

-what  amount  of  eridenee  necessary  to  prove 234,  2S5,  S56 

-wife  incompetent  to  prove,  against  husband, 845 

coDfesaiaD  of  guilt  in,  its  effect 285 

proof  of  overt  acts  in 235 

TREATIES, 

judicially  noticed 5,  n. 


defendant  in,  when  admissible  for  co-defendant 857,  3S9 

TRIAL, 

order  of  proof,  and  course  of 400  a 

when  put  off  on  account  of  absent  iritneases 820 

for  religious  instruction  of  witness 867 

(See  WiTNM8Ka.) 
TROVER, 

whether  barred  by  prior  judgment  in  trespasi 683 

(See  RzooBDB  and  Jddiciai.  WiUTiHasO 
TRUSTEE, 

when  competent  as  a  witness 833,  4D8 

presumed  U>  convey  where  ho  ought  to  convey 40 

TRUSTEE'S  PROOF, 

judgment  in,  effect  of 642 

TRUSTS, 

to  be  proved  by  writing 266 

except  resaldng  trusts 266 

resulting,  when  they  arise 266 

established  by  parol,  when 266,  n. 

U. 

UNCERTAINTY, 

what 208,  800 

UNDERSTANDING, 

not  presumed  in  persons  deaf  and  dumb 366 

UNDERTAKING, 

to  release,  its  effect  on  competency 420 

UNDERWRITER, 

party  to  a  consolidation  rule,  incompetent 896 

who  has  paid  loss,  to  be  repaid  on  plaintiff's  saccess,  incompe- 
tent  302 

opinions  of,  when  not  admissible 441 

UNITED  STATES, 

laws  of,  bow  proved,  inter  leie 489,  400 

judgments  of  courts  of 548 

(See  Pdslic  Rbcobds  and  Docdhektb.    Rkcokds  akd  Judi- 
CLU  Pbogeesikgb.) 
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DSAGE,  mgmm 

idmisnbili^  sod  cflMt  of,  to  effect  written  ooatracto     .    .    .  202-29* 
(&e  Parol  Etisknce.) 

number  of  wilaeues  to  prove SSO  a,  *. 

of  law  merchant,  Judiciallj  noticed 6,  •. 


V. 

VALUE, 

relefancy  of  eridence  of tiS,  n. 

when  to  be  proved  as  laid 63 

bow  to  be  alleged  in  crimtnal  cases 65,  n. 

entries  io  stiop-bookapn'ma/ocie  evidence IIS,  n. 

provable  by  opinion 440^  n. 

VARIANCE, 

avoided  bj  videlicet 60 

nature  of 68,  64-7S 

in  criminal  prosecutions 65,  65,  a. 

in  tlie  proof  of  a  contract 66 

conaideratiou 68 

deeds 60 

wben  literal  agreement  in  proof  not  necessary 60 
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WAIVER, 

of  damages,  parol  eyidence  of 804 

WAR, 

notoriety,  proof  of  existence  of 491,  n. 

articles  of,  how  proved 479 

WARRANTY, 

limited,  in  deed,  cannot  be  extended  bj  parol 281,  n. 

WAY, 

judgment  for  non-repair  of 584 

WIDOW. 

incompetent  to  testify  to  admissions  by  deceased  husband   .     .     .     887 
(5ee  Husband  and  Wife.    Privileged  Communications.) 

WIFE, 

presumption  of  coercion  of,  by  husband 28,  28,  n. 

may  prove  abduction 848 

letters  of,  to  husband  admissible  in  action  of  crim,  con 102 

admissions  of,  when  evidence  against  husband 185 

not  without  proof  of  agency 185,  n. 

may  prove  crim.  con 254,  n.,  844 

malicious  shooting 843 

competency  of,  as  witness,  (5ee  Husband  and  Wife.) 

witness  against  husband  for  self-protection 843 

may  prove  rape 843 

WILL, 

must  be  in  writing 272 

what  constitutes  such  writing 272,  n. 

pencil  is  sufficient 272,  n. 

but  slate  not 272,  n. 

in  form  of  a  letter  is  enough 272,  n. 

signature  of 272,  n. 

certificate  of  attestation  is  evidence  of  execution 272,  n. 

cancellation  of 273,  n. 

how  to  be  executed 272 

parol  evidence  admissible  to  show,  to  take  effect  upon  a  contin- 
gency         289,  n. 

how  to  be  revoked 272 

cancellation  of,  what 273 

admissibility  of  parol  evidence  to  explain,  &c 287-291 

(See  Parol  Evidence.) 

Mr.  Wigram's  rules  of  interpretation 287,  n. 

general  conclusions 291,  n. 

proof  of 440,518 

effect  of  the  probate  of 550 

alterations  in 564,  n.,  566 

WITNESS, 

credibility  of,  is  for  jury 10,  n. 

subscribing,  who  is 569 

testimony  of,  subsequently  deceased,  insane,  &c 168,  n. 

(See  Deceased  Witness.) 

particeps  criminis  admissible 879 

may  refresh  memory  by  memorandum 436-439 


WITNESSES,  tarn 

how  nuuij  aececuiy  to  esUblith  treawin 255,  256 
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WITNESSES,  —  CanHnued.  .  8,onnr 

ezceptioii8  in  favor  of  wife    .    .     .    .  842-345 
role  extends  to  cases  of  treason,  semb.      ....    845 

dying  declarations 846 

parties  nominal,  when  incompetent 847 

when  competent 329,  n.,  848,  853,  558 

from  necessity 348-350 

from  public  policy 350 

answer  in  chancery  admissible 351 

oath  given  diveno  intuitu,  admissible      ....     352 

never  compellable  to  testify 353 

one  of  several  not  admissible  for  the  adverse  party, 

without  consent  of  all 354 

when  admissible  for  the  others  in  general         855 

in  actions  ex  contractu 856 

in  actions  ex  delicto 857-359 

made  party  by  mistake,  when  admissible     .     .    359 
defendant  in  ejectment,  when  admissible     .     .     860 

in  chancery,  when  examinable 861 

in  criminal  cases,  as  to  prosecutor 862 

defendants 368 

judge,  when  incompetent 364 

juror  competent 364,  n. 

as  to  competency  of  persons  deficient  in  imderstanding  .     .     .  365-367 

persons  insane 865 

cause  and  permanency  immaterial .....    365 

statutes  regarding 865,  n. 

persons  deaf  and  dumb 366 

as  to  competency  of  children 367 

persons  deficient  in  religious  principle    .     .  368-371 

statutes  regarding 368,  n. 

mode  of  proving  atheism 370,  n. 

competency  of  such  persons  is  for  the  judge    370,  n. 

general  doctrine 368 

degree  of  faith  required 869 

defect  of  faith  never  presumed 870 

how  ascertained  and  proved 870,  n. 

how  sworn 871 

infamy  of,  renders  incompetent 372 

reason  of  the  rule 872 

but  now,  by  statute,  affects  credibility  only 872,  n. 

conviction  must  be  shown  by  judgment 375,  n. 

what  crimes  render  infamous 878 

extent  of  the  disability 374 

infamy  of,  exceptions  to  this  rule  of  incompetency 874 

must  be  proved  by  record  of  the  judgment 875 

foreign  judgment  of  infamy  goes  only  to  the  credit  .     •     .    876 
disability  from  infamy  removed  by  reversal  of  judgment     .    •    •    377 

by  pardon 877,378 

accomplices,  when  admissible 879 

their  testimony  needs  corroboration 880,  381 
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WITNESSES,  —  ConHmitd.  Bmmm 

wbat  evidence  is  corroborative S81,  n. 

unleu  tfaej  were  only  feigned  accomplices 882 

waive  privileges 151,  n.,  454 

party  to  negotiable  instrumeDt,  when  incompetent  to  impescb  it .  383- 

385 

interested  in  Uia  reenlt,  generally  incompetent 386-430 

nature  of  tbe  interest,  direct  and  legal,  &o 386 

real 887 

not  honorary  obligation 388 

not  in  tbe  question  alone 389 

test  of  tbe  inteKst 390 

mode  of  proof 433 

magnitude  and  de^rree  of  interest 391 

nature  of  interest  illustrated 392 

interest  arising  from  liability  over 393 

in  what  cases 394-397 

•gent  or  servant 394,396 

oo-contractor 395 

what  extent  of  liability  sufficient 3911,397 

implied  warranty  sufficient 398 

balanced  interest  does  not  disqualify  .     .     .   391,  399,  420 

parties  to  bills  and  notes •     390 

probable  effect  of  testimony  does  not  disqualify     .     .     400 

liability  to  costs  disqualifies 401,  403 

title  to  restitution,  wiien  it  disqualifies 403 

in  the  record,  what,  and  when  it  diaqualifiea   .     .       404,  405 

in  criminal  cases,  as  accessory 407 

conspirator,  &c 407 

nature  of  disqualifying  interest  further  explained  by  cases  to 

which  the  rule  does  not  apply 408-410 

exceptions  to  the  rule  that  interest  disqualifies 411-430 

1.  witness  entitled  to  reward,  or  rather  benefit,  on  convic- 
tion   413-414 

2.' party  whose  name  is  forged 41* 

8.  rendei-ed  competent  by  statute 829,  n.,  415 

4.  admitted  from  public  convenience  and  necessity  in  case  of 

middle-men,  ^ente,  &c 41S 

confined  to  ordinary  business  transactions 417 

6.  interest  subsequently  acquii-ed 418 

8.  offering  to  release  his  interest 419 

7.  amply  secured  against  liability  over 420 

objection  of  incompetency,  when  to  be  taken 421,  422 

bow,  if  subsequently  discovered 421 

objection  of  incompetency  arising  from  witness's  own  examination 

may  be  removed  in  same  manner    .  423 

from  interest,  how  proved     .    .      423,  424 

to  be  determined  by  the  court  alone    .     .     .  423 

examination  of,  on  the  voir  dire,  nhat 424 

competency  of,  when  restored  fay  a  release 438 

by  whom  given 427 
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WITHESSES,  —  Continued.  Snmr 

when  not 428 

delii-ery  of  releau  to  the  witocu  not  necesMry     .    420 
when  restored  by  payment  of  money  .     .    .      406,  430 

by  striking  off  name 430 

by  substitution  of  another  surety     ....    430 

hj  operation  of  bankrupt  laws,  &c 430 

by  transfer  of  stock 430 

by  other  modes 430 

by  aaaignment  of  interest 408 

examination  of 481-460 

regolated  by  discretion  of  judge 431 

may  be  examined  apart,  when 433 

withdrawal  ordered  by  judge  in  his  dixcretion  .    432,  n. 
generally  not,  when  witness  is  party  to  the  suit     432,  n. 

direct  and  cross-examination,  what 433 

leadiSK  questions,  what 434 

alternative  qnestionn  may  b« 4^4,  n. 

when  pennitlad 485 

when  witness  may  refer  to  writings  to  assist  his 

memory 436,  487 

{Ste  Mkhort.) 
when  the  wriling  must  have  been  made  ....    438 
if  witness  is  blind,  it  may  be  read  to  him    .     .     .     430 
most,  in  general,  depose  only  to  facts  personally 

known 440 

when  opinions  admissible 440,  440  a 

when  not 441 

witness  not  to  be  impeached  by  party  calling  him  .     442 

ezcepCiaoH  to  this  rule 443 

may  be  contradicted  as  to  a  particular  fact  .     .     .     443 
witness  surprising  the  party  calling  him  ....     444 

cro»-ezamination,  when 445 

Talue  and  object  of 446 

bow  long  the  right  continues 447 

how  far  as  to  collateral  facts       .     .    .     i      448,  460 
to  oollotenl  fact,  answer  conclusive    ....    440 

as  to  feelings  of  hostility 460 

as  to  existing  relations  and  intimacy  with  the 

other  party 460 

respecting  writings 468-466 

in  chancery 654 

whether  eorapellable  to  answer 461-460 

toe^KMobim, 

1.  to  a  criminal  charge 4Sl 

when  he  testifies  to  port  of  a 
transaction  without  ciMmiug 

hia  privilege 451  a 

2.  to  pecuniary  loss 432 

8.  to  forfeiture  of  estate 468 

4.  to  disgrace 464,466 
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WITNESSES,—  ConUnued.  tmmm 

where  it  only  tends  to  diegnee  him  ....  456 
impertineDt  qneations  on  cross-examination  .  496  a 
where  it  shows  a  previotu  coavietioii  ....  457 
to  questions  shovriug  disgrace,  but  not  affecting 

bia  credit 468 

to   qneetioDB  showing  disgrace,  affecting    bis 

credit 1» 

when  a  question  maj  be  asked  which  Uw  wit- 

neM  is  not  bound  to  answer 460 

modes  of  impeaching  credit  of 461-469 

1.  by  disproving  his  testimony 461 

2.  by  general  evidence  of  reputation 461 
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